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X9i 


MICHAELMAS    TERM, 

IN  THE  FORTY-SIXTH  YEAR  OF  THE  REIGN  OF  GEORGE  III. 


Lane  v.  Cobbam  and  two  Others. 

7Ea^l.    Nov.  a,  1806. 

I'hoogh  a  parish  bad  at  no  time  antecedent  to  the  jears  1773-^  had  the  benefit  of  the 
Stat.  4S  Eliz.  c.  2.  but  had  always  had  five  overseers  of  the  poor  appointed  separately,^ 
two  for  one  district,  two  for  another,  and  one  for  a  third.;  yet  two  of  the  distncts  bay-' 
ing  agreed  in  1773  to  act  together,  to  which  the  thiM  acceded  In4775,  and  there  having 
been  bat  four  overseers  since  that  period  who  had  been  appointed  for  the  whpU  parish, 
the  Court  held  that  sjich  agreement  at  the  time,  acted  vj^on  for  30  years  past,  was  oro- 
per  evidence  for  the  jury  to  decide  that  the  parish  could  in  fact  enjoy  the  benefit  or  the 
Stat.  43  Eliz. :  and  consequently,  that  a  ^distress  levied  for  a  poor  rate  made  by  the  over- 
see|v  conjointly  appointed  for  the  whole  parish  was  legal. 

IN  trespass  for  takiBg.  and  converting  th^  plaintiff's  goods,  to  which  the 
generid  issue  was.  plead^,  it  appeared  that  the  actioti  was*  brought  to  try  the 
validity  of  a  poor  rate  against  the  two  justices  who  granted  the  warrant  of  di»- 
tress  under  which  the  plaintiff's  goods  were  taken,  and  one  of  the  parish  offi- 
cers of  Wokingham^  in  the  counties  of  Wilts  and  Berks^  who  procured  and 
executed  such  warrant ;  and  the  question  was,  whether  the  rate  in  dispute, 
made  by  four  overseers  appointed  for  the  whole  parish,  were  good ;  or  whether 
there  odght  not  to  have  been  three  several  rates  for  so  manjr  distUict  divisions 
of  the  parish  made  by  separate  respective  overseers  of  the  poor  of  each  divi- 
sion t  At  the  trial  before  6fraAam,^B.  at  the  last  assizes  for  SaHsburtf,  it  was 
proved,  that  from  all  antecedent  time  down  to  the  year  1773,  the  parish  at 
large  of  Wokingham  had  been  in  fact  divided  into  three  districts,  each  of 
which  had  maintained  their  own  poor  separately ;  one  consisting  of  the  corpo- 
rate town  of  Wokingham,  which  lay  for  the  most  part  in  the  county  of  Setks, 
with  a  small  part  in  the  county  of  Wihs;  the  second  consisting  of  the 
remaining  part  of  the  parish,  which  lay  in  the  coiintjr  of  Berks;  the  third 
called  the  Wiltshire  liberty,  lying  in  Wiks{a) :  that  during  that  time  there 
had  always  been  separate  overseers  of  the  poor  for  each  part,  two  for  the  town, 
and  two  for  the  Berkshire  part  of  Wokinghem,  and  one  for  Wilts ;  separate 
rates,  and  separate  constables  appointed ;  and  there  had  been  removals  of  pau- 
pers and  certificates  granted  from  each  of  the  several  parts  to  the  others. 
That  in  the  year  1773,  the  town  of  Wokingham  9M^  the  Berkshire  district 
agreed  to  unite,  and  invited  the  WiUs  district  to  accede  to  the  union,  and  that 

(ft)  The.  parish  was  proved  at  the  trial  to  be  five  miles  long,  thne  broad,  and  eighteen 
in  eircnmlerence. 
Vol.  IV.  2 
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the  latter  came  into  the  agreement  in  1775 ;  and  that,  for  the  purpose  of  sanc- 
tioning as  far  asjnight  be  such,  union,  a  mandamus  was  applied  for  to  the 
Court  of  King's  Bench,  commanding  two  justices  of  the  peace  to  appoint  four 
'overseers  for  the  whole  parish,  to  which  no  opposition  or  return  was  made : 
and  that  from  that  period  down  to  the  present  lime  there  had  always  been  four 
overseers  and  no  more  appointed  for  the  whole  parish,  who  had  made  one  rate 
accordingly,  and  had  in  all  respects  conformed  themselves  to  the  stat.  43  Eliz. 
c.  2.     The  learned  Judge  was  therelbre  of  opinion  at  the  trial,  that  it  was 
competent  to  the  inhabitants  of  the  parish  in  the  years  1773  and  1775  to  come 
to  the  agreement  which  they  did,  (laying  no  stress  on  the  mandamus,  which 
he  thought  arose  out  of  that  agreement)  such  agreement  being  in  conformity 
to  the  general  provisions  of  the  stat.  43  Eliz.  for  the  management  of  the  poor, 
from  which  the  parish  had  deviated  without  authori^ty  from  that  period  to  the 
passing  of  the  act  of  the  13  6l  14  Car.  2.  c.  12.  s.  21.  which  first  sanctioned 
siich  a  deviation ; '  but  that  they  were  not  bound  to  continue  under  the  direc- 
tion of  the  latter  statute,  if  in  point  of  fact  the  parish  could  avail  itself  of 
the  provisions  of  the  general  antecedent  law ;  the  statute  13  &  14  Car.  2.  only 
applying  to  such  parishes  as  have  not  and  cannot  reap  the  benefit  of  the  stat. 
43  Eliz.;   and  that  in  the  present  case,  he  thought  that  the  uninterrupted 
usage  for  the  last  30  years  went  to  show  that  the  parish  could  have,  because 
they  had  in  fact  had,  the  benefit  of  the  stat.  43  Eliz. ;  on  which  ground  he 
directed  the  jury  to  find  a  verdict  for  the  defendants.     The  jury  accordingly 
found  for  the  defendant^  under  that  direction,  but  found  also  as  a  fact,  that 
prior  to  the  agreement  in  1773 — 5  the  three  districts  had  always  maintained 
their  poor  separately  under  separate  overseers.     And  the  plaintiff  had  liberty 
to  move  the  Court  to  set  aside  the  verdict,  and  grant  a  new  trial,  if  the  direc- 
tion given  to  the  jury  were  wron?  in  point  of  law.     Accordingty, 

Zieits  Serjt.  and  East  now  applied  for  a  rule  for  that  purpose;  contending 
that  the  agreement  in  1773-^  on  the  part  of  the  parishioner9  to  have  but  four 
overseers,  and  to  maintain  their  poor  altogether,  was  not  binding  where  it  ap- 
peared that  from  all  time  antecedent  the  parish  had  not  had  the  benefit  of  the 
stat.  43  Eliz.,  but  had  been  regulated  by  the  provisions  of  the  stat.  13  d&  14 
Car.  2.  from  the  time  whpn  theit  ancient  usage  received  the  sanction  of  that 
act,  which  thenceforth  became  the  law  of  the  parish;  and  that  the  modern 
usage  of  the  last  30  years,  originating  by  agreement,  could  not  alter  the  prior 
law  and  custom  of  the  parish ;  but  that  the  question  must  be  considered  now 
in  the  same  manner  as  it  would  have  been  at. the  time  when  the  agreement 
was  made»  and  was  so  stated  by  the  learned  judge  to  the,  jury :  and  that  it  was 
competent  now^  as  it  would  have  been  then,  for  any  of  the^  parishioners  to 
revert  to  the  ancient  law  and  custom  of  the  parish  to  maintain  its  poor  in  sepa- 
rate districts.  Tha^  the  words  of  the  stat.  13  6b  14  Car;  2.  applying  to  pa- 
rishes which  had  not  nor  could  reap  the  benefit  of  the  stat.  43  Eliz.  could  not 
be  understood  to  mean  a  physical  impossibility  of  managing  the  pobr  by  four 
overseers,  but.  th^t  they  could  not  properly  do  so  without  mpre ;  and  that  was 
evidenced  in  this  case  by  the  long  antecedent  usage  grown  into  the  law  of  the 
parish  at  the  time  wheti  the  agreement  in  question  was  entered  into,  and  by 
the, fact  proved  at  the  trial  that  two  overseers  were  still  chosen  alforfui^e/y  for 
the  town  of  Wokingham  and  the  Berkshire  part  of  the  parish,  and  one  for 
each  df  the  others,  though  the  four  when  chosen  were  appointed  for  the  whole 
parish.  And  that  if  the  regulations  of  the  statute  of  Car.  2.  once  adopted 
could  be  departed  firom^  it  would  open  a  door  to  continual  disputes  and  inton- 
venience. 

The  Courty  however,  were  clearly  of  opinion,  that  the  question  was  proper 
to  be  left  to  the  jury,  and  that  it  was  in  their  province  to  decide  whether  the 
parish  under  these  circumstances  could  have  the  benefit  of  the  stat.  43  Eliz. ; 
and  there  was  no  evidence  to  show  that  they  could  not,  opposed  to  the  weight 
of  a  usage  for  30  years  past  to  shbw  that  they  might  have^  and  actually  had 
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enjoyed  the  beaefit  of  it.  That  the  af^eement  in  1779 — 5  showed,  that  in  the 
opinion  of  the  parishioners  of  that  period  they  might  have  the  benefit  of  that 
statute,  and  it  now  appeared  that  in  point  of  fact  they  have  acted  under  it  ever 
since.  There  therefore  seemed  to  be  no  reason  for  disturbing  the  practice 
which  had  prevailed  for  so  long  time,  or  for  scrutinizing  every  part  of  the 
dii'eetion,  when  the  learned  Judge's  opitii<»i  and  the  verdict  of  the  jury  were 
substantially  right.  Rule  refused. 


M^Combie  v*  Davies. 

7  East,  5.    Nov.  11,1805. 


Where  a  broker  fUdft»  tlie  aoodg  of  his  princip&l  ai  hit  own,  the  pawnee  who  olaims  by 
.  each  torliaus  act  of  the  broker,  caiinot  claim  to  retain  against  the  principal  in  trover  for 
the  amount  of  the  lien  which  the  broker  had  on  the  goods  for  his  general  balance  at 
the  time  of  such  pledge.  It  may  be  otherwise  where  one  who  has  a  lien  delivers  the 
goods  to  a  third  person  atf  a  security,  with  notice  of  his  lien,  and  appoints  him  to  con- 
tinne  hia  poiseaaion  as  hia  servant  wr  the  preservation  of  his  lien.  • 

THIS  action  of  trover  for  tobacco  having  gone  to  a  second  trial,  in  conse- 
quence of  the  opinion  of  the  Court,  delivered  in  Trinitif  term  last,  6  East, 
538,  when  it  was  considered  that  the  defendant's  taking  an  assignment  of  the 
tobacco  in  the  King's  warehouse  by  way  of  pledge  from  one  Coddem,  a  broker, 
who  had  purchased  it  there  in  his  own  name  fir  His  principal,  the  plainttiT, 
(after  which  assignment  the  tobacco  stood  in  the  defendant's  name  in  ^he  ware- 
house, and  could  only  be  taken  out  by  his  authority,)  and  the  defendants  re- 
fusing to  deliver  it  to  the  plaintiff  after  notice  and  demand  by  him,  amounted 
to  a  conversion.  The  defence  set  up  at  the  second  trial  was,  that  the  plaintiff 
being  indebted  to  Coddan  his  broker,  in  30/.  on  the  balance  of  his  account  ; 
and  he  having  a  lien  upon  the  tobacco  to  that  amount  while  it  continued  in 
his  name  and  possession,  the  defendant  who  claimed  by  assignment  from  Cod- 
dan  ibr  a  valuable  consideration  stood  in  his  place,  and  was  entitled  to  retain 
the  tobacco  for  that  jsum ;  and  therefore  that  the  plaintiff  not  having  tendered 
the  90/.  ought  t6  be  nonsuited.  Lord  ElUnbwnmgh^  C.  J.  however,  being  of 
<^inion  that  the  lien  was  persona],  and  could  not  be  transferred  by  the  tortious 
act  of  the  broker  pledging  his  goods  of  his  principal,  the  plaintiff  recovered  a 
verdict  for  the  value  of  the  tobacco. 

The  SoHcitor-General  now  moved  to  set  aside  the  verdict,  and  either  to  en- 
ter a  nonsuit  or  have  a  new  trial ;  upon  the  ground  that  the  defendant,  who 
stood  in  the  place  of  Coddan,  and  was  entitled  fo  avail  himself  of  all  the  rights 
which  Coddan  had  against  his  principal,  could  not  have  the  goods  taken  out  of 
his  hands  by  the  principal  without  receiving  the  amount  of  Coddan* s  claim 
upon  them.  And  in  answer  to  the  case  of  Daubigny  v.  Duval,  5  Term  Rep. 
604,  (which  was  suggested  as  establishing  a  contrary  doctrine)  he  observed 
that  Lord  Kenyan  was  of  opinion  at  the  trial,  that  the  principal  could  not  re- 
cover his  goods  from  the  pawnee,  to  whom  they  had  been  pledged  by  the  fac- 
tor, witliout  tendering  to  the  pawnee  the  sum  advanced  by  him,  which  was 
within  the  amount  of  the  factor's  lien  upon  the  goods  for  his  general  balance ; 
and  that  his  lordship  seemed  to  retain  that  opinion  when  the  case  was  moved 
in  Court,  though  the  rest  of  the  Bench  differed  from  hifn.     But 

Lord  Elienborouoh,  C.  J.  said,  that  nothing  con  Id  be  clearer  than  that 
Hens  were  personal,  and  could  not  be  transferred  to  third  persons  by  any  tor^ 
tious  pledge  of  the  principal's  goods.  That  whether  or  not  a  lien  might  fellow 
goods  in  the  hands  of  a  third  person  to  whom  k  was  delivered  over  by  the 
party  having  the  lien»  purporting  to  transfer  bib  right  of  Hen  to  the  other,  as 
his  servant,  and  in  his  name,  and  as  a  continuance  in  effect  of  his  own  posses- 
sion :  yet  it  was  quite  eleaif  that  a  Heii  could  not  ba  transferred  by  the  tortious 
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act  of  a  broker  pltiging  the  gooda  €»f  Ua  principal,  which  he  had  no  authority 
to  do.  That  in  DuMgn^.y.  Duvai^  though  Lord  Kanyon.  was  at.  first  of 
opinion  that  there  ought  to  have  been  a  tender  to  the  pawnee  of  the  sum  for 
which  the  goods  had  been  pledged  b^  the  factor,  within  the  extent  of  his  lien, 
in  order  to  entitle  the  plaintiff  to- recover  ^ .  yet^er  the  rest  of  the  Court  had 
ezpreaaed  a  different  opinion,  on  which  he  at  that  time  only  stated  his  doubts, 
he  appears  in  the  subsequent  case  of  Swut  and  another^  Assignees  ef  Gard^  t. 
Pym^  I  East,  4,  to  have  fully  acceded  to  their  opinion ;  for  he  there  states 
that  "  the  right  of  lien  has  never  been  carried  further  than  while  the  goods 
continue  in  the  possession  of  the  party  claiming  it."  And  afterwards  he  says, 
"  In  the  case  of  Kinheh  v.  Kraigy  3  Term  Kep.  119,  afterwards  in  Dom. 
Proc.  ib.  786,  where  I  had  the  misfortune  to  differ  from  my  brethren,  it  was 
strongly  insisted  that  the  right  of.  lien  extended  beyond  the  time  pf  actual  pos- 
session :  but  the  contrary  was  ruled  by  this  coort,  and  afterwards  io  the  House 
of  Lords." 

His  Lordship  then,  after  consulting  with  the  other  Judges,  declared  that  the 
rest  of  the  Court  coincided  with  him  in  opinion^  that  no  lieii  was  transferred 
by  the  pledge  of  the  broker  in  this  case :  and  added,  that  he  would  have  it 
fully  understood  that  his  observations  were  applied  to  a  tortious  tralosfer  of  the 
goods  of  the  principal  by  the  broker  undertaking  to pkdge  them  as  his  own; 
and  not  to  the  case  of  one  who  intending  to  give  a  security  to  another  to  the 
extent  of  his  Lien,  deliversi  over  the  actual  posseanion  of  goods,  on  which  he 
has  the  lieo,  to  that  pther,  with  notice  pf  his  lien,  and  appoints  that  other  as 
his  servant  to  keep  -possession  of  the  ^goods  for  him ;  in  which  case  he  might 
preserve  the  lien.(l) 

Per  Curiam,  Rule  refused. 


Doe,  on  the  Demise  of  Levison  Vernon,  t?.  Henry  Vernon  and 

Others. 

7EMt,8.    Nov.  II,  1805. 

The  devifee  of  a  eopjhold  or  ciMtomary  estate  which  had  been  florrendeved  to  the  use  oC 
the  will,'  having  died  before  admittfincat  her  devisee,  thoufh  afterwaidf  admitted,  can- 
not recover  in  .ejectment ;  for  his  admittance  has  no  relation  to  the  last  legal  surren- 
der :  but  the  legal  title  remains  in  the  heir  of  the  surrenderor.  Thouch  if  the  first  de- 
visee had  been  considered  to  be  admitted  in  construction  of  law,  (uie  devise  'to  her 
being  in  remainder  after  a.devise  to  one  who  was  customary  heir  or  the  sii^enderor, 
and  who  paid  rent  to  the  lord  for  several  years,  but  though  required  to  come,  in  and  be 
admitted,  had  never  done  ao^)  or  if  the  admittance  of  the  firat. devisee's  heir  could  be 
considered  as  an  admittance  by  relation  back  of  the  fir^t  devisee  herself;  yet  she  not 
having  surrendered  to  the  use  of  her  will,  her' devisee  could  not  take  the  leeal  estate. 
But  whether  the  heir  of  the^surrenderor  would  be  considered  as  k  trustee  ror  the  se- 
cond devisee,  a  isoart  of  equity  is  alone  competent  to  decide.' 

IN  ejectment .  for  certain  customary  tenements  in  the  par^h  of  Wakefield 
and  county  of  York^  tried  in  the  spring  pf  1805,  before  Oraham,  B.,  a  ver- 
dict was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the 
fdlowing  case. 

Thomas  Earl  of  Straford,  being  seised  to  him  and  his  heirs,  according  to 
the  custom  of  the  manor,  of  (aqaongst  others)  the  tenements  mentioned  in  the 
declaration,  which  are  customary  tenements  holden  of  the  manor  of  Wake- 
fiM  by  copy  of  court  roll,  by  rents  and  services,  according  to  the  ciistom  of 
the  manor,  and  pass  by  surrender  and  admittance,  paying  on  admittance  there- 
to; some  of  them  c<>mpottnded,  or  with  certain  fines,  and  others  of  them 
uncbmpounded,  or  with  arbitrary  fines  to  the  ^ord;  on  the  10th  of  April 

■  **  ■        '         ■■■■■■       ...i..^ ■■    I      ■ r    ••       ..■.■■■         .  ■        ■        ■  ■■' 

(1)  Vide  C^r^^ft  ▼.  JIPAmt  ^  «{.  4  Mum.  103. 
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1732,  according  to  the  custom  of  the  manor,  .made  the  following  surrender  of 
his  customary  tenements  to  the  use  of  his  will :  **  Wakefield,  6lc.  At  this 
-"  court  it  was  witnessed  upon  the  oaths  of  B.  S.,,Bi  tenant  of  the  lord  that  the 
"  Right  Hon.  Thomas  Earl  of  Strafford,  the  lOth  of  Apnl  1732,  did  sur- 
**  render  into  the  hands  of  the  lord  of  the  said  manor  hy  his  hands  all  and 
**  singular  the  messuages,  d^c.  lands,  tenements,  and  hereditaments  whatso- 
**  ever,  with  their  appurtenances,  situate  m  Wakefield,  Stanley,  Alverthorpe, 
"  Thomes,PBd  Sandal  Magna,  or  elsewhere  within  the  said  manor  of  Wake- 
"JUldj  which  the  s^d  Earl  now  holds  of  the  lord  of  the  said  manor  of  Wake- 
"jfield  by  copy  of  court  roll,  in  whose  tenures  or  occupations  soever  the  sape 
**  now  are ;  being  of  the  yearly  rent  to  the  lord  in  the  whole  of  4/.  lOs.  8 
**  l'2d.,  and  compounded  for{a) :  to  and  for  such  uses,  6lc.  and  upon  such 
''.trust,  d^c,  and  undft  such  powers  and  authorities,  as  are  or  shall  be  declare 
"  ed  by  the  last  will  in  writing  of  him  the  said  Earl,  and  to  and  for  none 
"  other  use,  intent,  or  purpose  whatsoever."  The  whole  of  the  lord's  rents 
paid  for  the  customary  tenements  of  the  Earl  holden  of  the  manor  amounted 
at  the  time  of  the  said  surrender  to  4/.  18s,  1  l'2d. ;  part  thereof,  to  wit,  2/. 
lis.  5d,  being  for  the  compounded,  and  2/.  65. 8  l-2c/.,  the  residue  thereof, 
being  for  the  uncompounded  part  of  the  customary  tenement^.  The  Earl,  on 
the  22d  of  June  1732,  by  his  will  of  that  date  dqly .  executed,  a^r  specifi- 
cally devising  several  estates  to  be  held  in  tail,  made  the  following  general 
residuary  devise  of  his  other  estates,  including  th)e  said  customary  tenements 
hofden  of  the  manor  of  Wakejield  which  he  had  so  surrendered  to  tlie  use  of 
his  will :  **  And  as  to  all  other  my.  manors,  messuages,  lands^  tenements  and 
"  hereditaments,  whatsoever  and  wheresoever,  either  freehold  or  copyhold, 
"  (except  those  in  the  said  counties  of  York,  Lincoln,  and  Noltingham,  which 
"  I  have  already  disposed  of  by  my  will  as  aforesaid,)  subject  to  the  said  seve- 
"  ral  rents-charges  of  2000/.  and  200/.  per  annum,  and  duch  devises  thereof 
'*  as  aforesaid,  and  the  legacies  by  this  my  will,  or  by  any  codicil  which  I 
''shall  hereafter  make,  I  give  and  bequeath  the  same,  in  failure  of  issue 
"  male  of  the  body  of  my  said  son  William  Lord  Wentworth,  and  of  my  own 
"  body,  to  my  said  three  daughters,  Lady  Ann,  Lady  Lucy,  and  Lady  JFfor- 
"  riti,  and  their  heirs,  eijually  to.be  divided  between  them,  as  tenants  in  com- 
"  mon,  and  not  as  joint  tenanto.''  The  said  testator  died  in  Nov,  1739,  with- 
out altering  or  revoking  his  said  will,  and  leaving  his  only  son,  the  said  WiU 
Ham  Earl  of  Strafford,  and  his  said  three  daughters  him  surviving.  WUHam 
Earl  of  Strafford,  on  the  death  of  his  father.  Earl  Thomas,  entered  into  the 
said  customary  tenements,  and  rajoyed  the  same  till  his  death,  without  issue, 
in  1791 ;  but  was  never  admitted  thereto.  Lady  Harriet  Vernon,  one  of  the 
said  daughters  of  Earl  Thomas,  on  the  20th  of  April  1779,  and  whilst  she 
was  a  widow,  by  her  will  of  that  date  du}y  executed  devised  as  foUows : 
"  Whereas  under  or  by  virtue  of  the  last  will  and  testament  of  my  late  father 
"  the  Earl  of  Strafford  deceased,  I  am  or  shall  be  entitled,  upon  the  contingen- 
"  cies  therein  mentioned,  to  the  fee  simple  of  and  in  one  undivided  third,  or 
"  some  other  part  or  share  of  divers  manors,,  messuages,  lands,  tenements,  and 
"  hereditaments  in  the  several  counties  of  York,  Lincoln,  Nottingham,  North- 
"  ampton^  Bedford,  Suffolk,  and  Middlesex,  or  elsewhere ;  now  I  do  hereby 
"  give  and  devise  ail  my  estate,  right,  title,  share,  and  interest  of,  in,  and  to 
"  the  said  several  manors,  messuages,  lands,  &c.,  of  what  nature  or  kind  sq- 
"  ever,  and  wheresoever  situate  or  being,  unto  and  to  the  use  of  my  son  Levi" 
"  son  Vernon,  his  heirs  and  assigns  forever :  but  subject  nevertheless,  and  I 
"  do  hei«by  charge  the  same  estates  with  the  payment  of  2500/1  from  and  im- 
"  mediately  after  my  said  son  Levison  Vernon,  his  heirs  or  assigns,  shall  come 
"  into  possession  thereof:  such  sum  of  2500/.  to  be  paid  ae  tb^in  directed." 

Xa)  Vid6  Boe  d.  CouoUy  v.  Venum^  5  East,  51. 
(a)  Vide  Rob  d.  SomoUy  v.  Oemon,  6  £s#t,  51. 
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And  after  bequeathing  seTeral  specific  legacies,  she  devised  as  follows :  "And 
**  all  the  rest,  residue,  and  remainder  of  my  estates,  real  and  personal,  of  what 
*'  nature  or  kind  sbever,  goods,  chattels,  and  effects,  I  give,  devise,  and  be- 
"  queath  to  my  son  Levison  Vernon,  his  heirs-,  executors,  and  administrators." 
hndj  Harriet  afterwards,  on  the  15th  of  «/ti(y,  by  her  codicil  of  that. date 
duly  executed,  devised  bs  follows:  *f  whereas  since  the  making  of  the  forego- 
"  ing  will  I  am  become  sensed  of  or  entitled  to  sundry  manors,  messuages, 
^'  lands,  tenements,  and  hereditaments  in  the  counties  of  Northampton  and 
"  Bucks,  devised  to  me  by  Elizabeth  Tordiffe,  widow,  lately  deceased ;  I  do 
"  hereby  give  and  devise  all  and  singular  the  said  Estates,  and  all  my  right, 
*'  title,  and  interest  therein  and  thereunto,  unto  and  to  the  tise  of  my  son  Levi-- 
**  son  Vernon,  liiff  Jieirs  and  assigns  for  ever ;  charged  and  chargeable  never- 
"  theless  with  the  payment  of  several  anituities  as  ther^n  mentioned.     And  I 
"  do  hereby  confirm  my  foregoing  wil(  in  all  respects,  and  declare  this  to  be  a 
"  codicil  thereto.''     Lady  Harriet  never  surrendered  the  said  customary  tene- 
ments to  the  use  of  her  will ;  nor  was  she  or  any  other  person  (except  as  after 
mentioned)  ever  admitted  to  the  same  subsequent  to;  the  death  of  Earl  Thomas, 
h^dj  Harriet   died   in  1786,  without  altering  or  revoking  her  said  will  or 
codicil,  leaving  two  sons  her  surviving,  viz.  Henry  Vernon  the  defendant,  her 
eldest  son,  and  Levison  Vernon,  the  lessor  of  the  plaintiff  and  devisee  iia^ed 
in  her  will,  her  youngest  son.      On  the  death  of  William  Earl  of  Strafford, 
son  of  Earl   Thomas,  considerable  freehold  estates  in  the  counties  of  North- 
ampton,  Suffolk ^^  Middlesex,  and  Kent,  ckme  into  the  possession  of  the  de- 
scendants of  the  aforesaid  thre< daughters  of  Earl  Thomas,  on  failure  of  his 
and  his  son's  issue  male,  by  virtue  Of  the  aforesaid  residuary  devise  in  his  wil). 
And  the  lessor  of  the  ^plaintiff,  Levison  Vemon,^by  virtue  of  the  will  of  his 
mother,  Lady  Harriet,  became  entitled  to  one  third  part  thereof,  and  has  ever 
since  enjoyed  the  same ;  but  Lady  Harriet  was  not  at  the  time  ef  making  her 
will,  or  at  the  time  of  her  death,  seised  of  or  entitled  under  or  by  virtue  of  the 
will  of  her  father,  Thomas  Earl  of  Strafford,  to  any  devisable  estate  or  inte- 
rest of  or  in  any  freehold  premises,  or  any  other  premises,  in  the  county  of 
York,  other  than  such  estate  or  interes)t  as  she  was  entitled  to  (if  any)  in  the 
aforesaid  customary  tenements  under  and  by  virtue  of  the  aforesaid  residuary 
devise  of  Thomas  Earl  of  Strafford.     The  defendant  Henry^  Vernon,  son  of 
liwdy  Harriet,  is  customary  heir  of  the  tenements,  in  question,  which  are  in  the 
nature  of  compounded  and  uncompounded  cust6mary  tenements,  and  part  of 
the  said  customary  tenements  holden  a^  aforesaid  of  the  manor  of  Wakefidd, 
whereof  E^rl  Thomas  was  seised  as  aforesaid  at  the  time  of  making  the  said 
surrender  and  at  his  death.     It  has  been  usual  within  the  said  manor  for  per- 
sons  entitled  to  reversionary  interests   in  customary  lands  holden   of  the 
manor,  and  desirous  to  dispo^  thereof  by  will  or  in  mortgage  or  otherwise,  to 
be  {idmitted  to  such  reversionary  interests  ;   and  upon  such  admittances  to 
estates  not  in  possession,  for'  the  steward  to  assess  an  half  fine ;  and  such  per- 
sons when  so  admitted  have  surrendered  the  same  to  the  uses  of  their  wills; 
and  upon  the  inrollments  of  such'surrenders  for  no  fine  to  be  paid:  and  no 
instance  has  been  found  of  any  admittance  of  persons  claiming  under  wills, 
without  a  previous  surrender  to  the  use  of  such  wills.     The  lessor  of  the  plain- 
tiff has  been  admitted  to  the  ttoements  in  question,  and  so  has  the  defendant 
Henry  Vernon,  who  is  in  possession  thereof  as  landlord ;  and  the  other  de- 
fendants are  his  tenants.     The  question  was,  whether  the  lessor  of  the  plaintiff 
were  entitled  to  recover  all,  or  any  part,  and  which,  of  such  customary  tene- 
ments ?    And  it  was  agreed  that  this  special  case  should  be  turned  into  a 
special  verdict  at  the  request  of  either  party,  or  of  the  Court. 

The  case  appearing  to  the  Court  upon  the  firUt  argument  to  have  been  de- 
fectively stated,  the  following  facts  were  afterwards  added. 

A.  sum  of  4/.  14).  M.  was  annually  paid  by  WilUam  Earl  of  Strafford,  as 
customary  or  lord's  rent,  for  these  custoitaary  lands  holden  of  the  manor  of 
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WakefitULi  from  the  death  of  his  father,  Earl  ThomaSy  until  the  same  was  dis- 
continued as  hereinafter  mentioned.  The  amount  of  such  rents  in  the  lord's 
books  is  AL  I89.  1  l-2£7.,  hut  Ead  WilUam  never  paid  more  than  the  above 
sum  of  4/.  145.  6e?.  The  receipts  of  the  customary  or  lord's  rents  are  entered 
in  a  book  distinct  from  the  court  rolls,  and  never  appear  upon  the  rolls.  Earl 
WxlUam  does  not  appear  by  the  court  rolls  to  have  been  ever  admitted,  but 
was  frequently  applied  to  by  the  tord  and  by  his  steward  to  come  in  and  be 
admitted,  which  he  did  not  do ;  but  in  the  year  1779  the  lord  insisting  upon 
the  said  Earl  WiUiam^s  coming  in  to  be  admitted,  and  to  pay  his  fines,  the 
payment  of  the  above  sum  of  4/.  14^.  GcT.  was  discontinued  ;  and  in  1791  the 
lord  filed  his  bill  in  Ckancery  against-  Frederick  Thomas  Earl  of  Strafford^  to 
whom  the  estate  had  then  descended,  and  the  customary  heirs  of  WiUiaoi  Earl 
of  Strafford,  to  compel  the  party  entitled  to  the  lands  to  come  in  and  be  ad- 
mitted^ thereto,  an4  that  the  lord's  fine  should  be  paid;  .which  suit  is  still  de- 
pending. The  surrender  of  Earl  Thomas  to  the  ns6s  of  his  will  was  present- 
ed in  court  in  1741,  ailer  his  death,  according  to  the  custom  of  the  manor ; 
but  his  will  was  never  enrolled  until  the  year  1802,  when  Mr.  Conitly  was 
admitted  tenant  to  the  compounded  part  of  the  customary  tenements  under  a 
writ  of  mandamus. 

71  C^r  in  the  last  term(a)  premised  his  argument  by  stating  the  principal 
facts  to  be  shortly^  these ;  that  Earl  Thomas  having  surrendered  the  premises 
of  which  he  was  seised  tQ  him  and  his  heirs,  to  the  use  of  his  will,  died  in 
17^,  leaving  his  only  ^n  Ear)  William ^  and  three  daughters,  of  whom  Lady 
ilarriet  Vernon  Was  one,  after  having  demised  the  premises  on  failure  of  issue 
male  of  himself  and  his  son  to  his  three  daughters  and  their  heirs.  That 
Lady  Harriet  made  her  will  in  1779,  and  died  in  1786 ;  and  that  Earl  William, 
her  brother^  survived  her,  and  died  without  issue  in  1791,  never  having  been 
admitted.  He  then  contended,  that  the  customary  estates  in  question  passed  to 
the  lessor  of  the  plaintiff,  the  younger  son  and  devisee  under  the  will  of  Lady 
Harriet^  upon  the  following  grounds  :  1st,  That  the  legal  estate  in  a  customa- 
ry or  copyhold  tenement  surrendered  to  the  use  of  a  will  remains  in  the  sur- 
renderor, and  OB  his  death  descends  to  his  heir,  until  an  admittance  of  some 
person  having  relation  to  that  surrender.  For  which  he  cited  Doe  d.  Shewen 
T.  Wroot,  5  East,  132,  and  Co.  Cop.  s.  39,  there  cited  as  in  point.  2dly, 
That  the  interest  taken  by  the  party  named  as  devisee  in  the  will  made  upon 
such  surrender  is  until  admittance  an  equitable  interest  only ;  and  that  such 
was  the  interest  which  Lady  Harriet  had  as  devisee  in  remainder  under  the 
surrender  to  the  use  of  Earl  Thomas's  will ;  Earl  William  never  having  been 
admitted  ;  which,  if  he  had  been  admitted  under  the  will ,  as  devisee,  and  not 
as  heir,  might  have  been  contended  to  be  an  admittance  of  those  in  remainder, 
upon  the  supposition  that  he  was  the  first  taker.  This,  he  said,,  followed  as 
a  con^uence  from  the  first  proposition,  and  was  further  established  by  the 
case  of  Roe  d.  Jeffereys  v.  Hicks,  2  Wils.  13 — 16 ;  where  one  had  surrender- 
ed a  copyhold  to  the  use  of  his  will,  and  devised  the  same ;  and  the  devisee  be- 
fore adipittance  w^s  convicted  of  felony  and  executed ;  and  it  was  holden  that 
the  lands  descended  to  the  heir  of  the  surrenderor ;  the  devisee  having  before 
admittance  no  interest  in  them  as  tenant  which  she  could  forfeit  to  the  lord; 
3dly,  That  Lady  Harriet,  might  devise  such  her  equitable  interest  to  the  lessor 
of  the  plaintiff,  without  any  surrender  of  it  to  the  use  of  her  will ;  according  to 
Davy  v.  Beardsham,  1  Chan.  Cas.  39.  3  Chan.  Rep.  4,  and  2  Freem.  157. 
Kinf(  v.  King,  3  P.  Wms.  358,  and  Greenhill  v.  Greenhill{b).  [Le  Blanc, 
J.  said,  that  it  was  too  plain  a  proposition  to  be  denied  that  an  eqmtable  inte- 
rest ii\  a  copyhold  would  pass  by  devise,  without  a  surrender  to  the  use  of  the 

(a)  This  was  before  the  additional  facta  above  stated  were  made  part  of  the  case. 
(6)  2  Vern.  679.    Pirec.  in  Chan.  320.    Gilb.  £q.  Cas.  77.    And  vide  Car  v.  Ellison,  3 
Atk,  75. 
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will.]     Then  4thly,  he  contended  that  the  lessor  of  the  plaintiff;  the  deyisee  of 
such  equitable  interest,  having  been  admitted,  such  his  admission  had  relation 
to  the  surrender  made  by  Earl  Thomas,  th6  first  devisor,  to  the  use  of  his 
will,  and  vested  the  legal  interest  in  him,  the  lessor :  allowing  that  an  admit- 
tance without  title  would  not  give  a  title.     As  in  Holder  d.  Sulyard  ▼.  JPreston, 
2  WilB.  400,  where  one  surrendered  to  the  use  of  his  will,  and  by  his  will  direct- 
ed the  copyhold  to  be  sold  by  trustees,  and  the  money  to  be  applied  to  certain 
uses ;  it  was  holden  that  a  purchaser  was  entitled  to  be  admitted  under  a  con- 
veyance from  the  trustees,  without  any  previous  admission  of  the  trustees  or  of 
the  heir  at  law  of  the  surrenderor.     So  the  admittance  of  the  heir  of  a  surren- 
deree dying  before  admittance  has  relation  to  the  surrender,  so  far  even  as  to  give 
the  surrenderee's  widow  her  free  "bench.     Vaughan  d.  Atkins  ▼.  Atkins,  5 
Burr.  2764,  2773,  2787,  which  contains  the  whole  law  on  the  subject.     And 
in  Kenebel  v.  8crafton{a),  the  copyhold  having  been  surrendered  to  one  At-^ 
kins  by  way  of  mortgage,  who  after  devising  to  A  and  others  died  without  be- 
mg  admitted ;  and  then  the  mortgagor  having  died,  and  the  copyhold  descend- 
ing to  his  infant  daughter  and  heir  at  law^  the  Master,  to- whom  the  matter  was 
referred,  certified  to  the  Lord  Chancellor  that  the  legal  estate  remained  in  the 
mortgagor,  but  that  the  devisees  of  the  mortgagee  were  entitled  to  be  admit- 
ted :  and  his  Lordship,  in  March  1805,  directed  the  same  accordingly*     He 
then  argued,  5thly,  that  the  customary  estates  in  question  passed  to  the  lessor 
of  the  plaintiff  under  the  devise  in  Lady  Harriet's  will  of  "  all  her  estate, 
right,  title,  share,  and  interest  in  the  several  manors,  lands,  tenements,  d&c, 
of  what  nature  or  kind  soever,"  &c.  "  in  the  counties  of  York,"  &c.     Besides 
which  there  is  a  general  clause,  giving  him  "  all  the  rest,  residue,  and  remain- 
der of  her  estates  real  and. personal,  of  what  nature  or  kind  soever."     He  said, 
that  it  had  been  a  question  in  some  cases  whether  copyhold  would  pass  by  ge- 
neral words ;  but  that  was  where  there  had  been  no  surrender  to  the  use  of  the 
will,  and  the  doubt  was  whether  the  Court  of  Chancery  would  supply  one  i  but 
here  no  such  surrender  is  wanted ;  and  in  Car  v.  EUison,  8  Atk.  73,  the  words, 
"  alt  my  real  estate^*  were  deemed  sufficient  to  i>ass  an  equitable  interest  in  a 
Copyhold. 

tVaiton,  for  the  defendant,  after  referring  to  the  case  6f  Roe  d.  ConoUy  v. 
.  Vernon,  5  East,  51;  as  having  decided,  that  (he  compounded  customary  tene- 
ments only  were  surrendered  to  the  use  of  Earl  Thomases  will,  observed  ge- 
nerally upon  the  two  first  points  made  in  argument  for  the  plaintiff,  that  the 
legal  interest  in  a  copyhold  can  pass  no  otherwise  than  by  surrender  ;  and  a 
will  only  cerates  as  a  declaration  of  the  use  created  by  the  surrender,  and  not 
as  a  devise  of  the  land  itself;. and  therefore  it  is  that,  according  to  Tufnell 
V.  Page,  2  Atk.  37,  neither  the  statutes  of  wills,  .32  H.  8.  c.  1.  and  34  &.  35 
H.  8.  c.  5,  affect  copyholds,  nor  the  statute  of  fi*auds,  29  Car:  2.  c.  3,  so  far  as 
the  attestation  of  three  witnesses  to  a  will  of  land  is  required;  though  as  a 
declaration  of  a  use  it  is  thereby  required  to  be  in  writing.  As  there  must  be 
a  surrender,  so  there  must  be  an  admittance  in  pursuance  of  such  surrender ; 
for  before  admittance  a  surrenderee  has  no  interest  in  the  copyhold :  if  he 
enter  he  is  a  trespasser,  and  if  he  surrender  to  another  it  is  merely  void.  Co. 
Copyh.  8.  39,  and  Supplement,  s.  4.  So  if  he  commit  waste,  or  felony,  it  is 
no  forfeiture,  because  not  being  legal  tenant  he  has  nothing  to  forfeit.  On 
that  ground  the  caae  of  Miss  Jeffereys,  2  Wils.  13 — 16,  was  decided  :  the 
Court  said,  that  as  devisee  of  a  copyhold  surrendered  to  the  use  of  a  will  she 
had  before  admittance  neither  jus  in  re  nor  ad  rem ;  which  as  understood  in 
the  civil'  law,  from  whence  the  expression  is  borrowed,  means  that  the  party 
has  neither  a  right  of  possession  nor  a  right  of  action.  Lord  Cdke  in  his 
Copyholder  likens  a  surrenderee  before  admittance  to  a  feoffee  without  Uve- 

(a)  This  was  quoted  from  MS.  The  same  case,  upon  other  points,  is  reported  in  5  Ves. 
jun.  663.    8  Yes.  jun.  30,  and  2 East,  530. 
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ly :  the  invesdtare  is  not  complete:  the  legal  title  renmmB  in  the^  feoffor  in 
the  one  case,  and  in  the  surrenderor  in  the  other,  and  upon  the  death  of 
either  it  descends  to  his  heir.  3diy,  Admitting  that  accorditig.  to.  decided 
cases  an  equity  in  a  copyhold  may  be  devised  without  a  surrender  to  the  use 
of  the  will,  yet  this  coUrt  cannot  take  notice  of  the  devise  of  an  equity;  they 
can  only  look  to  the  legal  title.  And  though  the  Court  of  Chancery  MfiU  in 
general  consider  the  heir  i^t  law  as  a  trustee  for.  the  devisee  of  an  equitable 
interest  in  a  copyhold,  H^iere  the  intent  of  the  testator  to  pass  it  is  plain ; 
yet  that  does  not  hold  universally ;'  for  relief  was  dienied  in  the  case  cited  of 
Davy  V.  Beardskam,  1  Chan.  Cas.  99.  (,  3  Chan.  Rep.  4,  and  2  Freem.  157 ; 
and  whenever  it  is  given,.that  court  may  do  it  upon  equitable  terms :  but 
this  is  an>  attempt  to  accomplbh  at  oncei  what*  the  Lord  Chancellor  might 
refuse .  altogether,  or  only  give  effect  to  under  circumstances.  And  this  is  a 
dispute  between  the  heir  at  law  having  the  legal  estate,  and  the  devisee  a 
younger  brother,  who  is  otherwise  well  provided  for,  a  circumstance  to  which 
the  I^rd  Chancellor  would  advert(<r).  4th]y,  As  to  the  admission  of  Lady 
Harriets  devisee  having  relation  to.  the  surrender  to  the  use  of  Earl  Thomas's 
will,  the^whole  doctrine  upon  this  subject  was  much  considered  in  Vaughan 
T.  Atkins^  5  Burr.  2764.  2785,  and  there  it  was  holden,  that  if  the  admittance 
were  ffursuaat  t0  the  surrender,  it  would  relate,  back  to  it,  and  altogether 
make  but  one  conveyance:  and  therefore  by  the  admittance  of  the  heir  of 
the  surrenderee,  his  widow  became  entitled  to  her  free  bench;  the  legal  c^ 
tate  thereby  vesting  by  relation  in  the  surrenderee  himself,  a[B  if.he  had  been 
admitted  in  his  lifetime :  as  on  the  other  hand  in  Benson  r.  Beat,  3  Lev.  385, 
and  1  Saik.  185,  where  the  surrenderee  was.  not  admitted  till  after  <the  death 
of  the  surrenderor,  yet  by  the  relation^ of  such  admittance  to  the  surrei^der^ 
the  estate  was  considered  as  out\ef  the  snrrend^or  before  his  death,  so  as  to 
oust  his  widow  of  her '  free  bench,  and  to  avoid  all  mesne  acts  of  the  surrett«> 
deror.  Then  if  the  admittance  of  the  defendant,  the  heir  at  law  of  Ltdy 
Harriet,  be  the  same  by  relation  as  the  .admittance  of  Lady  Harriet  the 
devisee  herself,  (and  as  a  remainder  or  reversion  rnvf  be  surrendered,  so  one 
having  such  an  interest  may  bC'  admitted)  then  Iter  devise  of  the  customary 
tenements  in^  question  would  be  void  for  want  of  a  surrender  to  the  use  of 
her  will.  And  the  same  dbjection  would  apply  if  the  payment  of  the  cus- 
tomary rent  by  Earl  WiUiam{b)  could,  under  tiie  circumstances  stated,  be 
considered  as  an  admittance  of  ham  as  first  taker  under  the  will  of  Earl 
nomas,  and  so  an  admittance  of  those  in  remainder  :  though  another  ques- 
tion might  arise,  whether  the  remainder  to  the  daughters  in  the  will  of  Earl 
Thomas,  after*  an  indefinite  failure,  of  issue  male  of  his  sdn  Earl  WiiHam, 
were  too  remote.  But  if  the  doctrine  be  clear  as  kid  down  in  Vaughan  v. 
Atkins,  5^  Burr.  2764.  2785,  and  in  Co!  Copyh.  s.  41,  that  the  title  to  estates 
of  this  nature  passes  only  by  the  surrender,  and  that  an  admittance  in  itself 
confers  no  title,  except  as  it  has  relntion  to  the  surrender^  it  follows  that  the 
lord's  act  in  admitting  the  lessor  of  the  plaintiff  is  void ;  for  he  is  not  the 
hdr  of  Lady  Harriet ;  and  the  will  of  Earl  Thomas  having  declared  the  naes 
of  his  surrender  to  be  to  Lady  Harriet  and  her  sisters  and  their  hdrs,  none 
other  than  one  who  claimed  as  heir  to  one  of  them  could  be  admitted. 
There  is  not  even  the  word  assigns  m  the  will  of  Earl  Thomas  which  might 
apply  to  an  alienee,  such- as  the  lessor  of  the  plaintiff  is;  though  even  that 
would  not  have  done  when  coupled  with,  the  word  heirs.  It  will  be  in  vain 
hereafter  to  refer  to  the  rolls  of  the  court,  to  ascertain  in  whom  the  title  is^  if 
a  will,  and  that  too  without  a  suriPender  to  the  use  of  it,  may  pass  the  title  out 
of  court.     And  if  equity  will  take  notice  of  an  aHenatiom  by  will;  why  should 

(a)   Vide  Rom  v.  Ross,  1  Eq.  Cag.  Abr.  124. 

{h)  This  fact  wu  stated  to  exist  oii  the  first  argument,  though  it  was  not  regularly  lidd- 
ed to  the  case  till  afterwards. 
Vol.  IV.  3 
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it  not  eqeaUy  notice  an  alienation  hj  4leed1    As  to  the  6th  point,  he  dsnied 
that  the  customary  estates  in  questioil  pass^  to  the  lessor  of  the  plaintiff'  by 
the  will  of  Lady  Harriet.    The  general  rule  ib,  that  neither  copyhaJdis  nor 
leiuiehdds  pass  by  the  g^eral  words  of  a  will,  nnlessthe  copyholds    have  beea 
surrendered  to  the  use  of  the  will,  which  was  not  done  here ;  or  aiiless  there 
are  particular  circumstances  to  show  an  intent  to  pass  thena.      And   in  Chan- 
cery, where  the  question  most  frequently  oceurs  as  to  copyhold,  the  Lord 
Chancellor  will  not  supply  a  surrender  without  an  apparent  intent  of  the  de- 
visor to  pass  copyhold.    Ross  r.  Ross,  1  £q.  Cas.  Abr.  1:24,  StsUock  ▼.  Bui' 
lock,  2  Eq.  Cas.  Abr.  231,  and  5  Vin.  Abr.  58,  pi.  19,  duOUs   y^   Oastom, 
Prec.  inChan.  408,jBy<is  v.  ^yas,  2Ves.  164,  AqoJUiis  v.  Leiffh,  1  Atk.  887/ 
Milbaum  ▼.  MRIboum,^  Bro.  Ch.  Rep.  64,  and  Lindopp  ▼.  EhoraU^  3  firo.  Ch. 
Rep.  188,  shew  that  the  only  exceptions  to  the  genend  rule  are  either  where 
the  devisor  had  no  other  than  copyhold  lands,  or  where  the  device  is  in   favoor 
of  4  wife,  child,  or  creditors,  bot  otherwise  or  inadequately  provided  for  ;  and 
not  even  in  favour  of  a  wife  or  younger  children,  as  against  the  heir  left  oi^ro- 
vided  for.     It  is  true  that  Lady  .Harriet  had  nS  ireehoid  in  Yorkshire,  which 
is  named  amongst  other  counties,  but-she  had  in  6ther  counties  named :  and 
the  mention  of  Yorkshire  is  not  conclusive  that  she^ntended  to  pass  faer  cii9- 
ternary  estates  there ;  lor  she  also  names  Lincolnshire  and  Nottingrhwmskire, 
in  whi6h  she  had  nothing.     It  is  plain  therefore  that  she  had  no  particoiar 
estates  m  contetnplMion,  and  she  prefaces  the  whole  list  of  icounties  with  re* 
eitiag  that  she  was  entitled  under  the  will  of  her  father  to  the  fee  simple  df  one 
undivided  third  part  of  lands,  &.c.  in  the  several  countie^  named ;  which  shews 
that,  if  any,  her  freehold  lands  only  were  particularly  in  her  contemplation. 
A  inmilar  rule  has  been  applied  to  leasehoida  in  Rose  v.  SartlMi^^  oonfirm- 
ed  by  Tkum^safu  v.  Lasblep,  2  Bos.  Si,  PulL  312,  and  particularly  in  .Davis  ▼. 
6ft66s,  3  P.  Wms.  26. 

Lord  Bllenborougr;  C.  J.  on  the  first  argument  desired  that  the  case 
might  either  foe  amended,  or  go  down  to  another  trial,  in  order  to  have  th^ 
feet  more  regularly  brought  befoire  them,  which  had  been  suggested,  namely, 
that  for  many  years  Earl  William,  had  paid  rent  to  the  lord  which  had.  been 
accepted,  which  would  afford  ground  to  presume  an  admittance  of  him  as 
tenant.  And  then  it  might  be  argued,  that  the  adibittanoe  of  the  particular 
tenant  v^  the  admittance  of  those  in  remainder.  Though. he  suggested  that 
the  difficulty  wotld  etill  occur  to  the  lessor  of  the  plaintiff  in  either  way  of 
considering  the  case ;  tw  if  there  were  no  admittance  of  Lady  Harriet^  her 
devisee  could  not  claim  to  be  •admitted  under  the  surrender  to  the  use  of  Earl 
Thomas*s  will ;  and  if  she  were  admitted,  then^  she  could  not  devise  without  ^ 
having  surrendered  to  the  use  of  her  will. 

In  Uiis  term,  Watkins  argued  for  the  plaintiff,  and  began'  by  stating  twD 
questions ;  1st,  Whether  Lady  Harriet  VenUm  was  possessed  of  such  an  in* 
t&test  in  the  customary  estates  as' she  could  devise,  without  a  surrender  to  the 
use  of  her  will  t  2di[y,  Whether  if  she  had  such  a  deviseable  interest,  she  had 
used  proper  words  in  bar  will  to  pass  it?  Upon  the  first  point  he  was  pro- 
ceeding to  shew  that  Lady  Harriet,  never  having  been  admitted,  had  only  an 
equitaUe  title,  which  was  oonsequendy  deviseable  without  a  surrender  to  die 
use  of  her  will,  inasmuch  as  an  .equitable  interest  cannot  be  surrendered ;  aid 
that  on  the  death  of  Earl  Thomas  the  legal  estate  descended  to  his  customary 
heir  Earl  William,  and  so  to  the  neict  heir,  till  the.  admittance  of  the  lessor  of 
the  plaintiff,  which  entitles  him  tamaintain  this  eje<itment.  And  in  addition 
to  the  authorities  before  cited  on  this  point',  he  mentioned  1  Roll.  Abr.  502, 
pi.  3,  4.     Doe  V.  Miller,  1  Term  Rep.  3d5,  Berrif  v.  Greene,  Cro.  Eliz.  349, 

(a)  Cro.  Cor.  293.  But  where  the  leasehold  had  always  been  let  with  the  freehold  as 
one  -fturm,  it  wa«  boldea^  lo  pass  under  general  words.  Latu  v.  Ld.  Stanhope,  6  Term 
Rep.  845. 
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Ptmtkff  ▼.  The  Mu  •f  AMcrMl.Pree.  in  Chan.  ^l^,8maM$  ease,  1  Bulstr. 
200,  AUai.  ▼.  PouUan,  I  Yes.  131,  Att^mey-Gmeral  r.  Andrews,  1  Yes. 
225,  and  Duke  of  Marlhar<mgh  v.  Lord  Godo^hin,  2  Yes.  77.  He  also  re- 
ferred to  HUU  V.  DounUouui(aY'io  shew  that  the  Courts  would  not  look  to 
the  circumstance,  whether  the  heir  or  the  devisee  were  otherwise  provided  for 
by  the  will  or  not.    It  was  then  asked  hy 

Lord  ELLSBmoRouGH,  C.  J.,  Have  yoi^  any  case  to  shew  where  this  Court 
has  taken  notice  of  an  equitahle  title  in  a  copyhold?  Does  a  court  of  law 
ever  take  notice  of  an  equity  ?  As  a  question  of  law  there  is  really  nothing 
for  OS  to  deliberate  upon;  and  thereibre  we  would  wiUuigly  relieve  you  from 
farther  trouble.  .  Lady  Harriet  never  was  in  fact  admitted,  though  if  she  had 
been  admitted,  yet  according  to  the  custom  sh^  could  not  have  devised  the 
premises  without  a  surrender  to  the  use  of  her  will :  so  that  there  is  neither 
an  admittance  of  her,  nor  a  surrender  to  the  use.  of  her  will.  Then  are  we 
to  he  hunting  after  an  equity,  when  this  Court  has>  nothing  to  do  but  with  the 
legal  estate?  For  as  to  the  admittance  of  the  lessor,  of  the  plaintiff,  that 
merely  clothes  him  with  a  legal  title  to  the  possession,  if  he  had  before  a  title 
to  the  estate  pursuant  to  the  surrender ;  but  it  does  no  more ;  it  will  not  give 
him  a  title.  It  is  ^ough  however  to  say,  that  Lady  Harriet  never  was  in  fact 
adrnftted  under  the  surrender  by  her  father  to  the  use  of  his  will,  and  her  devi- 
see cannot  be  in  a  better  situation  than  hierselt  It  is  impossible  to  sustain 
the  argument  for  the.  lessor  of  the  plaintiff  in  the  total  absence  of  any  legal^ 
title :  and  we  cannot  determine  who  has  the  equity ;  he  must  go  to  the  other 
side  of  the  hall  to  learn  that.  But  our  opinion  is,  that  even  supposing  him  to 
have  an  equity,  we  cantiot  help  him  here. 

Grosb,  J.  declared  himself  of  the  same  cpinion. 

'LawasNCE,  J.  How  can  the  admittance  of  Lady  Harriets  devisee  be  con- 
nected with  the  surromder  to  the  use  of  Earl  ThonMs's  will  ?  How,  upon  in- 
q)ection  of  the  court  rolls,  can  the  devisee's  title  be  made  out?  There  would 
q>pear  a  surrender  to  the  use  of  Earl  Thomases  will,  and  an  admittance  of  the 
devisee  of  another  person,  but  the  relation  of  the  one  to  the  other  would  not 
f  appear.  It  may  indeed  be  considered  in  equity^  that  the  heir  at  law  pf  Earl 
T&ouku  is  a  trustee  for  tbedevisee  of. Lady  Harriet:  and  equity  may  in  that 
case  oblige  the  heir  to  surrender  to  such  devisee ;  and  then  the  title  will  all 
a{^ar  regular ;  but  in  order  to  ascertain  whether  the  devisee  has  an  equity, 
he  niqst  apply  to  a  court  of  equity. 

Lb  Blanc,  J.  assented.  Postea  to  the  defendant. 


Sharp  V.  GladstoBe. 

7  East,  34.    Nov.  15, 1805. 


While  a  ibip  wu  forcibly  detained  in  a  foreign  port,  the  owner  abandoned  firat  ihe  skip 
and  tbeii  the/r«^A<,  to  tfae  different  sets  of  underwriters  thereon,  who  paid  ai  Ibr  a  to- 
tal loM ;  after  which  the  ship  was  liberated,  reshipped  her  earao  which  nad  been  taken 
out,  and  returned  hone,  Mrming  freight^  which  was  received  by  the  aaeured,  Qi^ere, 
Whether  the  assured,  after  an  wandonnient  of  the  ship^  (which  was  a  tetking  and  not 
a  chartered  ship ;  on  which  a  distinction  may  arise ;)  could  abandon  the  freight  to  ano-» 
ther  set  of  underwriters  ?  But  assuming  that  he  niight,  the  ship  and  freight  are  »alvage 
to  the  diffevent  underwriters,  after  deinicting  the  roUowing  eipenoes,  which  mast  be 
aupgrtioked  between  them  according  tio  their  several  anterssts «.  1.  The  ezpences  of 
snip  and  crew  in  the  foreign  j^ort,  including  port  charges,  (besides  the  ezpence  of  ship- 
ping the  cargo,  which  ezclusiTelj  belongs  to  the  underwriters  on  freight.)  2.  Insu- 
rance thereon.  3.  Wages  and  provisions  of  crew  from  their  liberation  in  the  fbreian 
port  til)  their  discharge  liere.  4.  Wages  (provisions  were  supplied  by  the  foreign  (m^ 
TemmenC)  to  the  crew  during  tfa^ir  detaation.    Bat  the  asaarad  was  tiot  entitled  to  da- 

(a)  5  yaa.;uD.  657.    Vide  Mr.  Coi't  nota  to  Wmtt^  v.  BwOae^  1  P.  Wma.  60, 5th  edit. 
wheca  tha  principal  caaea  oo  the  subject  are  collected. 
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dact  out  of  the  fr«iflit  received  payable  to  tb'e  ondervviiter  on  froisbt;  1.  Charges 
paid  It  the.  pprt  of  discharge  on  «hip  and  cargo.  2.  Insurance  on  snip.  .3.  DinHDU- 
tion  in  value  of  ship  and  tackle  by  wear  and  tear  on  the  voyage  home. 

THE  plaintiff  declared  in  assumpsit  for  money  had  and  received,  and  upon 
the  usual  money  counts.  Plea,  tlie  general  issu^!  At  the  trial  at  the  sittings 
at  Guildhall,  after  last  Hilary  term,  before  Lord  Ellenbot'ough,  C.  J.  a  ver- 
dict was  found  for  the  plaintiff  for  10021  and  also  16/.  for  interest  from  the  24th 
oi  February  1802  to  the  8th  of  May  1805,  subject  to  the  opinion  of  the  Court 
on  the  following  case.  The  defendant,  as  owner  of  the  ship  Jan^,  caused  a 
policy  to  be  effected  thereon  for  a  voyage  from  Livefpool  to  Petersburgh  and 
back.  He  ako  caused  another  policy  to  be  effected  for  800/.  on  the  freight 
from  Petersburgh  to  Liverpool,  as  inter^s^  should  appear ;  to  which  last  policy 
|he  plaintiff  was  a  subscriber  for  lOOf.'  On  the  .5th  of  Novemher  1800,  the 
ship,  being  at  Cronstadt  upoif  the  voyage^  insured,  and  being  a  seeking  and  not 
a  chartered  ship,  had  taken  on  bpard  a  considerable  part  of  her  homeward 
cargo  on  freight,  tod  4he  remainder  was  then  loaded  in  lighters  ia  its  passage 
from  Petersburgh  to  Cronstadt.  The  Tn aster  had  signed  bills  of  fading  for 
the  cargo,  which  was  shipped  by  different  merchants,  each  upon  a  distmct  en- 
gagement for  freight.  The  ship  would  have  been  ready  to  sail  in  six  or  seven 
days  on  her  voyage  home :  when,  on  the  said  5th  of  November  1800,  by  order 
of  the  Russian  Government,  the  Bhip  was  forcibly  seized,  the  master  and  crew 
were  compelled  tb  quit  her,  and  were  marched  into  the  interior  of  the  country, 
and  the  cargo  was  relanded  by  the  Russians  and  put  into  wardiouses.  The 
ship,  crew,  and  cargo,  remained  in  possession  of  the  Russians  until  the  22d 
of  May  1801,  when  the  master  and  crew  were  liberated,  and  allowed  to  take 
possession  of  the  ship  again.  '^The  master,  upon,  his  liberation,  procured  the 
greater  part,  but  not  the  whole  of  the  original  cargo  to  be  reshipped,  for  which 
he  signed  new  bills  of  lading  ;  and  the  remaining  part'  of  his  lading  consisted 
of  goods  which  were  no  part  of  the  original  cargo.  The  ship  continued  at 
CronstaeU  for  the  purpose  of  procuring  and  completing  her  freight  on  the 
voyage  home,  from  the  22d  of  May  to  th^  3d  of  July  1801^  when  she  sailed, 
and  arrived  at  Liverpool  in  August  The  defendant  has  received  the  freight 
earned  by  the  ship  on  her  voyage  home,  the  proceeds  of  which  amount  to  about 
1900/,  In  February  1801,  the  defendant  abandoned  the  ship  to  the  underwri- 
ters thereon,  and  ctbahdoned  the  freight  to  the  plaintiff,  and  the  other  undenm- 
ters  on  freight,  as  far  as  insured;  and  the  defendaiit  received  from  the  plaintiff 
and  the  other  underwriters  on  freight  the  full  amount  of  their  respective  sub- 
scriptions as  for  a  total  loss.  The  defendant  claims  to  have  paid  the  following 
charges  upon  the  ship  and  freight,  a  proportion  of  which  he  claims  to  deduct 
from  the  net  proceeds  of  the  freight  received  by  him  as  aforesaid. 
Expences  of  the  ship  and  crew  at  Petersburgh  and  Elsineur,      £       s.    d, 

including  port  charges,  and  the  expence  of  shipping  the  cargo 

upon  which  the  freight  has  been  paid    -    .        - 
Insurance  on  the  same  r  ' 

Wages  of  and  provisions  for  the  ipaster,  mate,  and  seamen,  from 

the'  time  they  were  liberated  in  Russia  till  discharged  in 
.  England,  being  four  months     -  -  '  -  -     . 

Charges  paid  at  l^iverpool  on  ship  and  cargo  -  -        .  .  * 

Insurance  on  £(hip  home  3000/,  at  4  guineas  less  returns  - 
Wages  to  the  maste/and  trew  during  their  detention  in  Russia, 

being  six  tnonths  -      '      -  -  -  -  270      0    0 

The  defendaiit  also  claims  to  be  entitled  to. make  the  following  charge 
against  the  freight ; 
IHminution  in  the  value  of'  the  ship  and  tackle,  by  wear  and      £      s.    d, 

tear,  on  the  voyage  home,  she  being  then  employed  for  the 

benefit  of  thos^  interested  in  the  freight  -  -  900    0     0 
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The  queation  for  the  opinida  of  the  Court  was,  Whether  the  defendant  were 
entitled  to  deduct  a  prq>ortioiiable  part  of  any  and  which  of  the  said  charges 
from  the  amonnt  of  the  freight  reeeived?  If  the  Court  should  he  of  opinion 
that  he  was  not  entitled  to  any  deduction  in  respect  thereof,  then  the  verdict  to 
stand.  But  if  the  Court  should  be^f  opinion  that  he  was  entitled  to  such  de* 
daemon,  thea  it  was  agreed  between  tjie  parties  that  the  amount  of  the  particu- 
lar charge  or  charge,  in  respect  of  which  the  Court  should  think  a  deduction 
ought  to  be  made,  togetber^with  the  amount  of  such  deducti(Hi,  should  be  re- 
ferred to  arbitration :  and  the  %maunt  w^ch  the  arbitrator  should  find  should 
be  deducted  from  the  verdict  obtained,  and  a  verdict  to  be  entered  accord- 
ingly- 

This  oaae  was  argued  in  Triniif  term  last,  (>y  Rough  for  the  plaintiff,  and 
Scarlet  for  the  defendant ;  and  again  in  this  term,  by  Park  for  the  plaintiff, 
and  the  SoUcUar  General  contra.  ,    -  ^ 

The  facts  were  shortly  these :  the  defendant,  ow^er  of  a  seeking  ship  in  the 
Russi€m  trade,  insured  ship  vadtfreight  with  different  sets  of  underwriters  on 
a  voyage  homie  (rom  Petershurgh  to  Lioerpoel;  and  after  part  of  the  lading 
taken  on  board  and  the  rest  ready  to  be  shipped,  the  ship  and  cargo  were  seiz- 
ed bj  the  Russian  gcvernment,  and  the  crew  sent  into  confinement;  on  which 
the  owner  abandoned  shi|>  and  freight  to  the  re^ective  .underwriters,  and  re- 
ceived as  for  a  total  loss.:  And  after  some  months  elapsed  the  ship  and  crew 
were  liberated  and  returned  home  wi^h  hes  cargo,  and  earned  freight,  which 
the  owner  received  firom  the  shippers,  of  gopdii ;  and  the  prineipd  question 
made  wan,  whether  in  an  action  by  an  uii^erwriter  on  freight  to  recover  the 
freight  so  received  by  the  owner,  the  latter  were  entitled  to  deda«t  certaii^  ex- 
pences  incurred  in.  prosecuting  the  adventure,  and  bringing  home  the  ship  and 
cargo,  ^bsequent  to  such  abandonment. 

The  plaiptiff's  counsel  contended,  shat  the  underwriter  on  freight,  to  whom 
it  has  been  abandoned,  and  who  has^paid  as  for.  a  total  loss,  is  in  the  same  situ- 
ation as  a  common  Assignee  of  the  fireight  for  a  valuable  ccxisideration,  without 
abandonment,  at  least  as  against  the  owner  of  the  ship. and  freight  in  whom 
both  interests  were  united,  and  also  against  the  underwriter  on  ship  after  seve- 
rance of  the  interest  by  the  abandonment :  as  it  is  contrary  to  all  experience 
that  a  ship  owner  should  chiu:ge  such  an  assignee  with  expences  incurred  by 
manners'  wages,  provisions,  or  wear  and  tear  of  the  ship,  however  increased 
by  the  protracted  duration  of  the  voyi^e  from  contrary  winds,  or  detained  by 
ships  of  war  at  sea :  so  neither  can  he.be  charged  with  such  expences  incurred 
by  the  forcible  detention  of  the  ship  in  a  foreign  pptt.    For  in  estimating  what 
the  owner  of  the  ^goods  shall  pay  for  freight,  the  ship  owner  takes  into  the 
acGoant  all  the  risks,  delays^  and  expences^of  th^  voyage,  and  he  receives  a 
compensation  adequate  to  thcr  average  amount  of  them  in  the  freight :  then 
when  the  underwriter  to  whon)  the  freight'  is  abandoned  has  paid  as  for  a  total 
loss,  he  has  already  paid  his  average  proportioa  of  such  expences ;  imd  he  only 
^  undert^es,  that  4f  the  accidents. of  the  voyage  should  prevent  the  earning  (^ 
freight  from  the  owner  of  the  gooda,  he  will  replace  the  Vdss  to  the*ship-ewner. 
The  underwriter  on  freight  therefore  is,  in  case  of  loss^  in  the  place  of  the 
owner  of  goods  to  the  ship-owner,  and  oanuot  be  chargeable  for  more  than  the 
latter  would  be  liable  for  in  case,  of  the  arrival  of  the  goods.    The  question 
then  must  he  considered  the  same  as  if  the  goods  having  arrived  safe,  without 
an  intervening  abandonment,  and  fujl  freight  being  paid  by  the  owiier  of  goods 
to  the  ship-owner,  the  latter  had  brought  an  action  against  the  underwriter  on 
freight  to  recover  these  expences.    In  Lefltham  v.  TWy,  3  Bos.  ^  Pull.  486, 
where  the  underwriters  on  freight  recovered  from  the  owner  the  amount  of  the 
freight  which  he  had  received  after  an  abandonment  of  it  to  them;  it  was  in- 
deed intimated  at  the  conclusi<rii  of  the.  case  that  the  underwriters  were  to 
coDtribttte  propbrtionably  towards  the  expeooe  of  brining  home  the  cargo ; 
hot  the^^oiat  was  not  argued,  nor  ^ny  aplemn  decision  given  upon  it.  «  And  in 
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Tkomp$(m  ▼.  RmBcrqft,  4  EasI,  62,^  it  was  considereiL,  that   aller  an  abandon- 
Bient  to  the  respeotiFe  imderwriteffs  on  ship  and  fteight,  tbe  owner  or  under- 
waters on  ahip,  and  not  the  underwriteia  on  freight^  at  least  an  between  them 
and  the  owner,  who  stood  in  the  sitaation  <^  a  wrongdoer  bjt  the  receipt  and 
retention  of  the  freight,  were  liahle  to  thctoe  essences.     [Lord  JEtteninirough^ 
C.  J.' observed,  that  this  point  was  not  argoed  in  that  base,  but   was  merely 
thrown  out  -at  the  concluston  of  it]     It  was  there  said  however,  .that  ezpeoces 
of  this  scHTt  were  not,  properly  speaking,  salvage  on  the  freight,  but  charges 
paid  by  the  owner  of  the  ship  fi>r  the  l^aefit  of  those  to  whom   he  abandoned 
it,  a  proportionable  part  of  which  he  woold  be  entitled  to  retain  on  his  settle- 
ment with  them. 

At  the  conclusion  of  the  first,  and  in  tho  coufae  of  the  second  ar^ment. 
Lord  SUenborougk,  C.  J.  observed,  that  he  Mi  great  difficulty  in  saying  that 
after  an  abandonment  of  the  ship  by  the  ownef  to  the  underwriters  on  ship, 
he  could  abandon  the  freight,  which  seemed  to  follow  the  property  in  the  ship, 
being  the  earnings  made  by  the  subsequent  iise  of  that  which  was  thai  becoifte 
the  property  of  ^ers,  to  another  set  of  underwriters:  and  if  he  coiiJd  uctif 
then  it  might  b^  considered,  that  having  nothing  of  his  own 'to  abandon  to  the 
underwriters  on  freight,  it  was  the  .same  as  if  there  had  been  ao  abandonment; 
in  which  case  the  plaintiff  could  not  recover  the  freight  from  the  owner.     That 
if  this  had  been  a  ehatUred  ship  he  should  have  known  better  how  to  deal 
with  the  difficulty :  but  in  the  case  of  a  seMng  9hip,  as  this  was,  he  did  not 
well  know  how  to  separate  the  character  of  owner  of  the  skip  from  that  of 
owner  of  the  freigXt,  wherelhe  freight  was  to  be  earned  on  each  parcel  of 
the  goods-shipped  and  bteiight  home. 

Lawrbncs,  J.,who  seemed  to  incline  to  the  same  opinion,  said,  (in  uiswer 
to  a  suggestion  by  the  plaintiff's  counsel  that  it  did  not  lie  in  the  defendant's 
mouth  to  make  tne  ^objection  after  having  seveied  his  interest,  and  abandoned 
the  freight  to  th^. underwriters  thereon;  after  whic1»  hisT«c^>t  of  the  freight 
must  be  taken,  to  have  been  in  the  character  of  their  agent;)  that  the  defen* 
dant  mipht  be  considered  as  the  agent  of  both  sets  of  underwriters,  and  there- 
fore entitled  to  retain  vi^hatever  he  was  liable  to  pay  «nrer  to  the  luulerwriters 
on  ship.     But 

Le  Blanc,  J«  observing  that  the  only  questions  raised  for  the  consideration  of 
the  Conct  by  the  case  reserved  were,  whether  the  defendant  were  entitled  to 
make  any  and  what  deductions  out  of  the  freight  ,**  assuming  that  he  was  liable 
in  the  first  instance  to  pay  the  freight  over  le  the  {rfauitiff ;  and  it  being  can» 
firmed  by  the  counsel  at  the  bar  that  no  question  a9  tathe  right  of  abandon- 
ment to  the  underwriters  on  freight  was  made  at  the  trial;  all  the  Omrt 
agreed  that  the  argument  should  proceed  upon  the  several  items  of  deduction 
insisted  upon  by  the  defendant,  as  stated  in  the  cas6. 

The  plaintiff's  counsel  then  proceeded  to  discuss  the  particular  items.  Ist, 
the  expences  of  the  ship  and  crew  at  Peiorsburgk  and  Elsutemri  including 
port  charges,  and  the  eiq>ence  of  shipping  the  cargo.  These  must  be  tak^ 
to  mean  the  ordinary  expences  which  must  accrue  in  every  voyage ;  for  the 
extraordinary  expences  arising  from  die  hostile  detention  form  another  sub- 
stantive charge,  r  But  if  these  could  be  charged  on  t^e  underwriters  on 
freight,  there  would  be  an  average  to  be  paid  by  them  in  every  case,  which 
hfus  never  been  thought  of  before.  These  are  expences  necessarily  incident 
to  the  ship-owner  who  <^arge»^  fireight  in  prqxirtion.  The  only  part  of  this 
item  with  which  the  plaintiff  seeiQs  to  have  ^y  concern,  is  the  expenee  of 
shipping  the  cargo,  on  which  the  fireight  accrued.  But  as  such  a  charge  could 
not  have  been  made  on  the  owner  of  goods  shipped,  if  there  had  been  no 
abandonment,  so  it  cannot  be  made  on  the  underwriters  on  freight,  who  stand 
in  his  place,  as  against  t^e  owner  of  the  ship ;  nor  can  the  latter  be  put  in  a 
better  situation  by  the  abandonment  than  he  was  before.  2dly,  The  insu- 
rance on  the  expences  abovementioned  most  be  governed  by  die  same  rule. 
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8d>y,  T)m  wages  ind  proriiions  of  the  master  and  crew  in  the  voyiige.  home 
mnst  neeessarUy  hare  been  inourted,  wttboat  any  extraordinary  peril  or  loss 
for.  which  llie  underwriter  on  freight  would  have  been  liable,  and  cannot  be 
charged  on  him,*ha:Tisg  been  onoe  before  paid  for  in  the  price  of  the  freight. 
Neither,  4thly,  can  he  be  accountable  for  the  charges  at  Liverpool  on  ship 
and  cargo^  which  must  hate  hwn  paid  when  he  was  off  the  poller,  and  aft^ 
the  freight  had  been  earned  :  but  such  charges  must  either  affect  the  owner  of 
the  sh^  or  of  the  goods.  5thlyj  There  is  as  httle  pretence  for  charging  the 
underwriter  on  freight  with  -the  insurance  home  on^  the  body  of  the  slup  itself, . 
which  from  the  very  nature  of  the  contract  'must  belong  to  t|ie'  Underwriters 
on  ship.  The  like  observation  will  apply  to  the  7th  item,  the  diminution  in 
value  of  the  shipand  tackle  by  wear  and^  tear  on  the  voyage  home.  For  the 
plaintiff  had  no  interest  in  the  body  of  the  ship,  and  if  the  voyage  had  been 
ever  so.short  and  prosperous,  some  ^ear  and  tear  must  have  occurred ;  with 
the  degree  of  it  the  underwriter  on  freight  has  no  concern ;  for  whether  it 
be  more  or  less,  provided  the  goods  «rme  safe,  the  freight.is  equally  earned  : 
and  tlKNigh  the  ship  had  suitk  immediately  after  the  go^s  were  delivered,  he 
would  >not  have  been  liaUe  to  contribute  to  the  loss.  The  prin<;ipal  item  48 
the  Gth,  viz.  the  wages(a)  of  the  master  and  crew  during  their  forcible  deten^ 
tion  in  Russia;  which  must  be  admitted  td  be  an  extraordinary  expence  occa- 
sioned by  a  peril  insured  against:  and  the  question  is,  whether  after  aban- 
donment it  is  to  (all  on  the  underwriters  on  skip,  or  on  freight ^  or  on  both 
proportionabiy,  or  on  neither  of  them.  But  if  if  were  not  to  be  borne  alto- 
gether by  the  own^rof  ship,  they  oontended  that  it  would  be  general  aoemge, 
being  incurred'  for  the  benefit  of  the  whole  adventure.  The  case  of  Robert- 
son V.  £t0er,  1  Term  Rep.  127,  only  decided  that  wages- and  provisions  during 
a  detoiCion  were  not  a  charge  upon  the  underwriters  on  ship^  but  not  that 
they  were  to  be  borne  by  tiie  underwriters  on  freight.  [Le  Blame,  J.  observed, 
that  there  wu  no  abandonment  in  that  casej  It  was  not  determined  on 
i^iora  the  lose  should  fiiU  in  case  of  an  abandonment,  and  it  was  not  said 
that  tl)e  owner  himsdf  should  not'hear  it  In  another  case,  indeed,  of  Eden 
V.  Poole{b),  Mr.  Justice  BuUer  said,  that  the  underwriters  on  freight,  and  not 
those  on  ship,  were  liable  to  those  charges ;  hut  as  to  the  fre^ight,  that  was 
merely  hdidum,  and  not  a  pmnt  necessary  to  be  decided :  as  that  was  an 
action  against  the  underwriter  on  ship ;  and  in  subsequent  cases  it  has  been 
considered  not  as  a  charge' on  ft^ight  alone^  but  as  general  average:  which  is 
the  opinion  of  general  writers,  Beawes  Lex  Mero^  160,  and  i  Magens,  67,  and 
agrees  with  the  ordinance  of  Lewis  XIV.  tit.  Average,  art.  7.  And  such 
seeme  to  have  been  the  opinion  of  Lord  Mansfield  in  Lateward  v.  Curling{c), 
and  in  Da  Onta  v.  Newnham,  2  Term  Rep.  407,  where  a  ship  had  put  into 
port  in  the  coarse  of  her  voyage,  for  the  benefit  of  all  concerned,  the  charges 
of  loading  and  unloading  tiie  cargo  and  taking*  care  of  it,  and- the  wages  and 
provisions  of  the  workmen  hired  for  the  repair^  wanted,  were  deemed  to  he 
general  average.  > 

(a)  Wages  wmw  conaideTed  to  be  payable  to  tb()  mMter  and  crew  in  BeaU  v.  ITiomp* 
aam,  4  East,  546. 

(h)  Sittings  lifter  Hil.term^  17B5  at  OtUldhiUl,  Th«  diehtw  herp  referred  to  is  to  be 
found  in  a  note  of  that  case  ra  Park'^ir  Insurance,  ch.  9.,  where  it  is  said  to  have  been 
oonteoded  on  the  part  of  the  insurer  t>n  ship,  ^  and  so  held  by  Mr.  Justice  BtdUr,  that 
th^frughi  and  not  (he  Mp^  was  liable  fbr  this  loss  ;'*  t. «.  the  e.xpences  of  wages,  provi« 
fions,  Ac.  during  detention  iy  a.  governor  In  a  foreign  port.  A  note  of  the  same  case  is 
l^ven  at  the  end  of tbe  report  ofRoher^s^y.  Ewer,  1  Ttorm  Rep.  1^2,  in  which  it  is  only 
stated,  that  Mr.  Justice  "BtUler  was  of  opinion  that,  these  eharges  were^  aot  allowable  on 
smek  m  foUcff,  And  on  reftrrihg  to  my  own  MS.  ftom  whence  the  printed  note  was*  ta- 
ken, i  do  not  find  any  opinion  of  the  learned  JadtgS  aa  to  the  eK^lbsive  liability  of  thn 
frtigkt  for  such  charges,  though  that  was  coatetaded  for  b^^  Mr.  Lfe,  who  was  counsel  for 
the  underwriters  on  ship ;  who  said  that  it  was  so  determined  every  day. 

(c)  QuUihaJU,  sittings  after  Trin.  1776,  Park  on  Insur.  ch.  7.  tit.  General  or'  Gross 
Average. 
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Lord  Ellenboaough,  d  J.  observed,  .that  ^trictlj  speaking,  the  imrm  gene- 
ral average  was  more  uauiiUy  takeo  to  .mean  agacHfiie  or  loss  of  part,  of  tJie 
adventure  for  the  benefit  of  the  whole ;  but  that  tkk  was  an  additionai  ex- 
penoe  incurred  for  th»  benlefit  of  all.  It  tlraa  for  the  intereat  of  all  the  parties 
that  the  ship's  crew  should  be  kept  in  >  state  to  narigate  her  home  wkh  the 
catgo:  and  if  for  the  benefit  of  ail,  was  knot  fair  .that,  the  expence  should 
be  divided  proportion^ly  ?    ^  .       r 

Fpr  the  defendant  it , was  argued,  that  as  by  our  law  freight  was.  the^sul^ect 
of  separate  insnrance,  so.abandoon^  and  salvage  were  incident  to  It  as  to 
other  subjects  of  insurance.     If  the  ship  and  cargo  be  sunk  for  a  time,  or  the 
voyage  lost  or  interrupted,  so  as  to  afford  tie  present  prospect  or  saving  the 
one  or  4>rasepQting  the  other  with  effect,  the.  assured  may  abandon,  and  the 
underwriter  is  liable  to  pay  as  for  k  total  Iqss :  but  in  return  'for  this  he  has 
the  benefit  of  salvage ;  and  in  case  of  any  loss,  the  assured   by  himseJ/^  bis 
servants,  &c.  is  bound  by  a  stipulati<»  in  every  ipolicy  **  to  sife,  labouFg  and 
travail  for"  the  recovery,  d&c.  of  the  ship  and  goods ;  which  is  for  the  b^iefit 
of  the  underwl'iters.     Whatever  expence  therefore  4s  incurred  Iti'Bo  dotng  is 
in<^rred  by  the  assured  in  the  cl^racter  of.  agenCfor  the  underwriters  y  sod 
.whatever  is  saved  is  for  their  benefit  who  are  entitled  to  sidvage  ;   but'  smhage 
\^  not,  properly  speaking,  the  ^Atii^  skwed^  but  tha. balance  of  its  w6rth  after 
.  deducting  the  expence  of  saving  it*     Though  nothing  were  saved,  the  under* 
writers  would  still  b$>  liable  for  whatever  expence  was  bona  fide  mcurred  in 
the  attempt;  the  assured  being  bouiid  to  s^e,  labour  ind  travail  for  thea» ;  and. 
the  assured  would  still  be  entitled  to  receive  as  for  a  total^loaeu     Here  the  voy- 
age was  finally  prosecuted  with  effect  Hftei; the, abandonment :  the  thing  saved 
was  freight ;  .in  doing  which  Cfirtain  jexpences  were  incurred,  without  which 
no  freight  ii^ould.  have  been  saved  i  but  as  the  underwriter  can  claim  pothiag 
but  salvage,  and  salvage  is  the  thing  sa»ed  after  deducting  the  Sipence^f  there- 
fore the  assured  who  derives  no  benefit  to  himself  fi-om  the  fireight  ought  to 
be  paid  the  expences  incurced-  in  saviii^  it  for  the  benefit  of  the  underwriters 
on  height.     The  opinions  thrown  out  m/  Thompson  v.  Rovdcreft^  4  East,  5^% 
and  Leatham  v.  Terry,  3  Bos.  dz.  Pull.  485,  were  without  arguinent,  and  at 
the  jnomeot.,  .       .  ^  •       . 

With  .respect  to  the  particular  items,' it  was  observed,  that  part: at  least  of 
the  first,  the  e^nceof  shipping  the  i^argo,  ought  exclusively  to  be  borne  by 
the  underwriters  on  freight,  being  altogether  for  their  benefit ;  and  that  the 
other  expences  upon  the  ship  and  crew,  a|id  ^e  port  charges  abroad,  inciud** 
ing^he  duties  for  passing  the  8ound^  without  which  no  'fre^ht  could  have 
btoi  earned,  ought  also  to  )>e.  paid  by  those  who  alone  profited  by  the  l^ome 
voyage,  or  at  least  tliey  should,  bear  a^'proportionable  share ;  (\vhich  it  was  said 
miglrt  be'' settled  by  some 'pe? sm  out  of  court  cognizant  of  such  matters.) 
That  the  M  item,  viz.  the  insurance  on  the  above,  would  foilow  the  same 
riitle.    [Lord  l*/fafi6oroi^AQ>h6erved  en  the  first  argument,  that  *the  charge  of 
duties  on  the  ship  could  not  form  an  article  of  general,  average,  as  they  would 
h^ve  been  payable  at  all  events  w^iether  the  ship  had  returned  home  early  or 
late.]     3d]y,  as  td  seamen's  wages^^  aiid  'provisions  firem  the  liberation  of  \he 
ship  in  Russia  tiU  h^r  discharge  at  lAverpool ;  .those,  it  was  said,  would  come  Un- 
der general  average,     [Oi;i  which  Lord  Ellenboroitgh  observed,  that  that  would 
only  apply  to  such  of  those  charges  as  were  occasioned  by  the  detention,  which 
must  be  first  ascertaiilied.]  ..4*art  at  least,  it  was  ansn^red,  was  incurred  by  the 
diBlay  of  re-shipping  the  cargo.     [It  was  here  sug'gested  on'^the  first  argument 
by  the  defendant's  counsel,  that  tl^e.  better  way  Would  ,be  for  the  court  to^de- 
cide  whether  the  puticular  items  formed  general  average  ^r  salvage :  and  that 
then  the  proportions  should  be  left  to  arbitration :  which  seemed  to  be  assented 
to.]    4thly  and  5thly,  The  charges  paid  at  Liverpool  and  the  insurance  on 
the  body  of  the  ship  were  not  insisted  upon.     The  7th  item  as  to  the  wear 
and  tear  of  the  ship,  it  was  said,  ought  to  be  apportioned,  .if,^is  was  contended, 
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tlie  ship  was  then  employed  in  earning  freight  for  the  benefit  of  the  under- 
'vv  Titers  on  freight,  and  not  of  the  other  underwriters  who  by  the  abandonment 
^were  the  then  owners' of  the  ahipw    As  to  the  6th  and  prtnc^al  item,  the 
^wages  of  the  master  and  crew  during  the  retention,  they  relied  oh    the 
oases  of  IMtertsan  t.  Ewer,  I  Term  Rep.  127,  explained  in  BrougKy.  Whit- 
tmore,  4  Term  Rep.  206,  and  the  two  nisi  prius  oases  cited  of  Fletcher  v. 
Fooh  and  Eden  t.  Pooh,  particularly  for  the  opinion  of  BuUer,  J.  in  the  lat- 
ter, as  given  in  Park  on  Insurance,  and  again  in  Da  Casta  v.  Newnkam,  2 
Term  Rep.  414,  to  shew  that  provisions,  not  forming  part  of  the  original  out- 
lit  of  the  ship,  but  expended  during  a  detention  of  the  ship  in  a  foreign  port, 
and  wages  accruing  during  such  dete&tioB,  were  not  to  be  paid  for  by  the 
underwriters  on  ship,  but  out  of  the  freight.     And  it  was  observed,  that  this 
was  either  to  be  considered  as  a  total  loss  with  benefit  of  salvage,  or  a  partial 
loss  with  general  average. 

Lord  Ellxneorough,  C.  J.    As  no  question  arises  now  upon  the  effect  of 
the  abandonment  of  the  freight  to  the  underwriters  on  freignt  after  an  aban- 
donment of  the  ship  to  the  other  set  of  underwriters ;  but  the  abandonment  in 
this  case  is  assumed  to  have  been  properly  made,  and  to  have  conveyed  a  right 
to  the  freight  to  the  plaintiff,  subject  to  any  and  whatever  deductions  the  as- 
sured may  be  entitled  to  make :  and  as  it  is  agreed  to  consider  each  set  of 
underwriters  as  in  the  place  of  the  assured  for  the  respective  interests  insured 
which  have  been  abandoned  to  them ;  then  the  underwriters  on  freight  to 
whom  it  has  been  abandoned,  having  paid  as  for  a  total  loss,  are  entitled  to  the 
benefit  of  salvage,  and  the  net  salvage  is  that  which  remains  of  the  subject 
matter  after  payment  of  the  expences  of  saving  it    After  the  abandonment 
the  assured  was  to  be  considered  as  the  agent  of  both  sets  of  underwriters, 
and  he  laid  out  what  was  necessary  for  the  benefit  of  the  whole  concern,  with- 
out applying  the  several  prc^rtions  to  each  at  the  time  for  their  separate  inte- 
rests.   But  each  set  of  underwriters  is  entitled  to  have  their  respective  sal- 
vage, subject  to  the  deducticms  applicable  to  each.     With  respect  then  to 
the  particular  items,  the  charges  paid  at  Liverpool  are  to  be  struck  out ;  and 
so  is  the  insurance  on  the  ship,  which  can  be  no  charge  upon  the  freight ;  and 
so  must  the  last  item,  of  diminution  of  the  value  of  the  body  of  the  ship  and 
tackle  by  wear*  and  tear.     The  remaining  iteniis  must  be  considered  as  so 
many  deductions  firom  the  salvage,  which  must  be  apportioned  according  to 
the  respective  interests  of  the  two  sets  of  underwriters  in  the  judgment  of  the 
persons  to  whom  the  same  are  agreed  to  be  referred.    The  expence  of  putting 
the  cargo  on  board  was  certainly  altogether  fot  the  benefit  of  the  uiiderwriters 
on  the  freight ;  and  the  expences  at  Petersbmrgh  and  Ebineur  must  be  appor- 
tioned.   As  to  the  general  question,  whether  an  abandonment  could  be  made 
to  the  underwriters  on  freight  after  an  abandonment  to  the  underwriters  on 
ship,  I  beg  to  be  understood  as  giving  no  opinion ;  and  with  respect  to  that, 
this  not  being  the  case  of  a  chartered  but  of  a  seeking  ship,  a  distinction  may 
arise.(l)  • 

Per  Curiam,  Postea  to  the  Plaintiff,  subject  to  the  de- 

dnctions  to  be  made  up<«  the  items 
referred.(2) 

(1)  Vide  Morriaan  v.  Parwmu^  3  Taont  407, 415.    huurmtict  Compamig  of  Jfarth  Jimmi- 
es r.  Jones  4^  oi.  8  Binn.  547. 

(2)  [See  o.  3.  to  Tkomson  v.  Rotocroft^  4  East,  62.^W.] 
Vol.  IY.  4 
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Anderson,  Bart,  and  Another  v.  The  Royal  Exchange  Assu- 
rance Company. 

7  East,  35.    Nov.  19,1805. 

A  venel  sailing  with  com  insured,  from  WaUfford  in  Ireland  to  Liverpool^  by  a  policy 
with  a  memorandum  to  be  free  from  f^l  but  general  average,  was  stranded  near  Water^ 
ford  on  the  28th  of  Jan.,  and  the  vessel  continued  at  hign  tide  under  water  for  near  a 
month,  during  which  time,  from  the  31st,  the  assured  at  low  water  were  employed  in 
saving  the  cargo,  the  whole  of  which  was  damaged,  but  the  greater  part  recovered  and 
kiln-dried ;  but  no  notice  of  abandonment  was  given  to  the  underwriters  .in  London^ 
till  the  18th  of  Fe6.,  though  there  is  a  constant  regular  intercourse  between  WaUrford 
and  Liverpool  where  some  of  the  assured  lived ;  which  was  holden  to  be  out  of  lime. 
For  whether  or  not  upon  such  a  policy,  where  there  was  an  opportunity  of  sending  on 
the  corn  which  was  saved  to  the  place  of  destination  within  two  montlis  alter  the  acci- 
dent in  another  vessel,  the  assured  were  entitled  to  abandon  at  in  case  of  a  total  loss ; 
at  all  events  they  ought  to  have  made  their  election  to  abandon  within  a  reasotuMe 
time^  (on  which  it  seems  that  the  Judge  ought  to  instruct  the  jury  under  the  circum- 
stances of  the  case,)  and  they  cannot  take  the  chance  of  endeavouring  first  to  save  and 
make  the  best  of  the  cargo  on  their  own  account,  and  afterwards  abandon  when  they 
find  that  they  cannot  turn  it  to  their  advantage. 

THIS  was  an  action  upon  a  policy  of  insurance  to  recover  a  total  loss  on  a 
cargo  of  wheat  in  the  ship  Fanny ^  on  a  voyage  fsomWaterford io  Liverpool; 
plea,  the  general  issue.  At  the  trial  at  the  sittings  after  Hilary  term  1805^ 
before  Lord  EUenborough,  C.  J.  a  verdict  was  found  for  the  plaintiflk,  damages 
915/.  95.  8€L,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

The  ship  Fanny  was  loaded  at  Waierford  in  January  1804,  with  a  certain 
quantity  of  wheat  i^  bulk,  equivalent  in  measure  und  quantity  to  2406  barrels. 
The  insurance* was  effected  on  account  of  ii.  Qmd^er  of  Liverpool,  merchant, 
upon  096  barrels  of  the  said  wheat,  his  property ;  and  the  same  were  shipped 
by  T,  Nevins,  who  acted  as  his  agent  at  Waterford,  and  were  of  the  value  of 
1000/.  the  sum  insured.     The  policy  contains  the  following  stipulation,  "Free 
'*  from  all  average  on  com,  flour,  fish,  «aU,  fruit,  seeds,  hides,  and  tobacco, 
"  unless  general  or  otherwise  specially  agreed."     There  was  no  special  agree- 
ment in  the  policy,  respecting  the  payment  of  an  average  loss  on  corn.    The 
Fanny  sailed  from  Waierford  on  the  voyage  insured  on  the  28th  of  Jim.  1804, 
with  the  wheat  insured  on  board,  and  in  proceeding  down  the  river  she  struck 
upon  a  rock,  which  occasioned  her  immediately  to  fill  with  water,  and,  to  pre- 
vent her  from  sinking,  she  was  run  on  shore.     The  hull  of  the  ship  was  for 
four  weeks  entirely  under  water  at  high  water,  and  until  the  cargo  was  taken 
out  she  could  not  be  raised  or  removed.    The  whole  of  the  cargo  was  damaged. 
1635  out  of  the  said  2406  barrels  of  wheat  were  taken  out  of  the  ship,  and 
afterwards  kiln-dried  at  Waierford,    The  said  1635  barrels  first  began  to  be 
taken  out  on  the  Slst  of  Jan.  1804,  and  continued  from  time  to  time  taking 
out  until  the  vessel  was  raised.     A.  Comber's  proportion  of  the  1635  barrels 
so  taken  out  amounted  to  473  barrels,  which  were  delivered  to  T,  Nevins  as 
his  agent.     Some  part  of  the  remainder  of  the  cargo  of  wheat  was  sold  to 
feed  hogs,  and  the  residue  thereof  was  thrown  into  the  sea  as  unfit  for  use. 
The  whole  quantity  kiln-dried,  as  before  stated,  except  the  473  barrels  belong- 
ing to  A.  Comber^  was,  two  months  after  the  accident  happened,  shipped  on 
board  another  vessel  for  and  arrived  at  Liverpool,  and  was  received  by  under- 
writers on  policies  including  losses  by  stranding,  and  the  473  barrels  belong- 
ing to  A.  Comber  might  have  been  forwarded  in  like  manner  if  he  had  given 
directions  for  that  purpose.     The  473  barrels  were  sold  by  T.  Nevins,  and 
produced  249/.  Is.  9d. ;  but  the  expence  of  saving  and  kiln-drying  the  same 
reduced  the  net  proceeds  thereof  to  95/.  135.  4d.,  which  sum  has  been  remit- 
ted to  and  received  by  the  plaintit&.     After  the  ship  had  remained  four  weeks 
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in  the  situation  before  described  she  was  weighed  up  and-  taken  back  to  Wo- 
terfardf  then  incapable  of  prosecuting  the  royage,  and  continued  under  repairs 
until  the  latter  end  of  April,  by  which  time  she  was  repaired.  On  the  18th 
and  ^th  of  Feb,  1804,  the  plaintiflb  and  also  A.  Comber  gave  notice  of  aban- 
donment to  the  defendants ;  but  the  defendants  refused  to  accept  such  aban- 
donment The  question  for  the  opinion  of  the  Court  was,  Whether  the 
plainti£&  were  entitled  to  recover  in  this  action  as  for  a  total  loss,  with  benefit 
of  salvage :  and  if  not,  then  as  for  a  total  loss  of  that  part  of  the  goods  in 
question  which  was  not  kiln-dried  7  If  the  Court  should  be  of  opinion  that 
the  plaintiflb  were  entitled  to  recover  as  for  a  total  loss  of  the  whole  cargo, 
with  benefit  of  salvage,  then  the  verdict  to  stand :  but  if  the  Court  should  be 
of  opinion  that  the  plaintiffii  were  entitled  to  recover  only  as  for  a  total  loss 
of  that  part  of  the  goods  in  question  which  were  not  kiln-dried,  then  a  ver- 
dict to  be  entered  for  the  plaintiffii  for  366/.  I6s.  only.  And  in  case  the  Court 
should  be  of  opinion  that  the  plaintiffii  were  not  entitled  to  recover  any  part  of 
the  sum  demanded,  then,  a  verdict  to  be  entered  for  the  defendants. 

J.  Clarke  for  the  plaintiflb  contended,  that  this  was  a  total  loss,  and  conse- 
quently took  the  case  out  of  the  memorandum  in  the  policy.  The  general 
principle  is,  that  where  in  consequence  of  an  accident  to  the  ship  the  voyage 
is  lost,  though  part  of  the  goods  be  saved,  yet  if  that  part  do  not  reach  the 
port  of  its  destination  for  the  benefit  of  the  owner,  it  is,  as  to  him,  a  total  loss. 
As  in  Manning  v.  Neumham,{a)  where  the  ship,  freight,  and  goods  having 
been  warranted  free  of  particular  average,  assimilates  the  case  to  this  :  the 
ship  was  obliged  by  stress  of  weather  and  distress  to  put  back  to  Tortola  three 
days  after  she  sailed  from  thence  on  the  voyage  insured  to  London,  but  the 
cargo  was  not  damaged,  and  sold  there  for  within  an  18th  of  its  value :  and 
though  the  greater  part  of  it  might  have  been  sent  home  in  two  ships  which 
hqypened  to  be  at  Tortola,  and  have  sold  at  a  great  profit ;  yet  the  Court 
held,  that  as  the  voyage  was  totally  lost  the  assured  might  abandon.  This 
rule  applies  particularly  to  the  case  of  a  perishable  cargo,  where  the  loss  of  a 
voyage  within  a  given  time  necessarily  causes  the  loss  of  the  cargo  itself.  It 
is  otherwise  where  the  com  itself  arrives  at  its  port  of  destination,  however 
damaged ;  as  in  Mason  v.  Skurray  ;(b)  and  that  turned  principally  upon  the 
evidence  of  usage  in  t^ade.  The  case  of  Cocking  v.  Fraser,  E.  25  G.  3.  B. 
R.  Park,  114.  1st  edit.  126;  I  Marshall,  144,  is  distinguishable  from  the  pre- 
sent ;  for  there  the  ship  remained  sound,  and  afler  throwing  some  of  her 
cargo  (fish)  overboard  for  the  preservation  of  the  ship  and  cargo,  was  only 
prevented  from  continuing  her  voyage  to  the  place  of  destination  with  the 
rest  by  the  badness  of  it,  which  made  it  not  worth  while  to  proceed.  It  was 
therefore  a  voluntary  renunciation  of  the  voyage  by  the  assured :  and  this 
was  holden  to  be  only  a  partial  loss,  for  which  the  underwriter  wasnot  liable. 
That  the  loss  of  the  voyage  is  considered  as  a  iotal  loss  appears  by  several 
cases:  Qoss  v.  Withers,  2  Burr.  683,  HamUon  v.  Mendez,  ib.  1209,  and 
Mt Andrews  v.  Vaughan,  Park,  115.  Now  here  the  voyage  was  totally  lost 
to  the  assured  :  for  the  ship  was  sunk,  and  the  corn  never  arrived  at  its  place 
of  destination ;  and  therefore  it  was  competent  for  him  to  abandon. 

Lord  Ellbnborough,  C.  J.  Is  there  any  case  where  the  loss  of  the  voy- 
age has  been  hdden  to  be  in  itself  a  total  loss ;  or  is  it  not  a  cause  of  aban- 
donment only  :  and  then  must  not  the  assured  abandon  in  due  time,  while  for 
aught  appears  the  loss  continues  a  total  one  in  that  sense?  As  if  in  this  case 
the  assured  had  abandoned  while  the  thing  insured  continued  under  water. 
Now  here  it  was  three  weeks,  or  near  a  month,  before  the  abandonment ;  and 
all  the  intermediate  time  the  assured  took  to  the  ship  and  cargo,  and  worked 

(a)  Tr.  92  Geo.  3.    8  Marehall,  505,  and  Park,  169,  8.  C.    It  dooa  not  appear  when  the 
abandonment  waa  in  this  case. 
(h)  (TnlMIWifrittinga  afier  EaHer  1780,  Park,  116,  Ist  edit.  131,  and  1  Marshall,  143. 
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at  IB  as  iipoo  their  owb  lecoont ;  and  did  aot  elect  to  abandon  till  a  conside- 
rable part  of  the  cargo  was  taken  out.  It  has  been  determined  in  a  vartety  of 
esses  that  a  party  most  abandon  within  a  reasonable  time,  othertriae  he  waives 
his  right :  there  lies  the  difficulty;  for  there  is  a  constant  interoourae  between 
Waieffard  and  Liverpbol^  and  the  aswred  must  have  known  of  the  loss  iong 
before  the  25th,  or  even  the  i8th  of  February,  It  may  however  be  material 
to  know  when  they  had  the  first  notice  of  it. 

It  was  then  suggested  by  the  plaintiff 's- counsel,  that  in  fact  the  ofBer  to 
abandon  was  made  before  the  18th,  and  refused  l^  the  underwritera ;  after 
which  a  mcMre  formal  notice  was  given  on  the  18th. 

Lord  E^LLENBORouaa,  C.  J.    Let  the  case  then  stand  over,  gnd  see  if  it 
can  be  amended  by  the  addition  of  the  fact  suggested.    We   can   onJy  pro- 
nounce on  the  case  presented  to  us,  and  on  that  case,  as  it  appears  to  us  at 
present^  we  are  of  opinion  that  the  abandonment  was  oat  of  Unie.     It  was  not 
in  fact,  as  it  turned  out,  a  total  loss ;  but  durinff  the  time  it  was  submersed  in 
the  water  it  might  have  been  treated  as  such :  &ey  did  not  however  treat  it  as 
a  total  loss  at  that  time,  but  continued  labouring  on  the  vessd  and  cargo  on 
their  own  account  for  some  time  afterwards,  from  the  31st  of  January  till  the 
18th  of  Fehruarfff  and  had  succeeded  in  preserving  part  of  it,  and  did  not 
elect  to  abandon  till  they  found  that  it  would  not  answer  to  keep  to  the 
cargo:  and  when  they  did  abandon,  it  was  no  longer  in  fact  a  total  loss.     But 
an  abandonment  must  be  made  wHhia  a  reasonable  time :  and  I  rather  con- 
ceive that  it  is  the  province  of  the  Judge  to  direct  the  jury  as  to  what  is  a 
reasonable  time  under  the  circumstances. 

Lb  Blanc,  J.  The  assured  must  not  take  the  chance  of  endeavouring  to 
make  the  best  of  the  accident  for  himself,  and  when  he  finds  that  it  does  not 
answer,  then  to  abandon  to  the  underwriters.(l) 

Per  Curiam,  Let  there  be  judgment  nisi  for  the  delivery  of  the 

postea  to  the  defendant,  unless  in  the  course  of 
the  term  any  additional  facts  can  be  stated  to 
aker  the  case. 

.  Parky  who  was  counsel  for  the  defendants,  observed,  in  the  ccmrse  of  the 
argument  for  the  plaintiflb,  upon  die  case  of  Manmng  v.  Neumkam,  that  Lord 
Mansjield  relied  An  his  judgment  on  the  circumstance,  that  the  whole  cargo 
could  not  be  re-shipped  and  forwarded  to  the  place  of  its  destination,  and  tluit 
the  assured  was  not  bound  to  ship  part  only.  And  he  also  referred  to  AUwood 
V.  Henekdl,{a)  where  Lord  Kenyem  said,  that  ''  the  assured  must  make  his 
election  speedily  whether  he  will  abandon  or  not  He  catinot  lie  by,  and  treat 
the  loss  as  an  average  loss,  and  take  measures  for  the  recovery  of  it,  without 
communicating  that  fiict  to  the  underwriters,  and  letting  them  know  that  the 
property  is  abuidoned  to  them." 

On  a  subsequent  day  an  affidavit  was  produced  on  the  part  of  the  plaintiffe, 
by  which  it  appe^ared  that  the  assured  had  received  notice  of  the  loss  on  the 
2d  of  February  by  letter,  which  was  immediately  communicated  to  some  of 
the  members  of  the  Company,  with  an  offer  to  abandon,  who  declined  to  ac- 
cept such  abandonment,  but  referred  the  assured  to  their  committee,  who 
afterwards  ccmfirmed  the  refusal,  contending  that  it  was  only  a  case  of  average 
loss :  in  consequence  of  which  the  formal  notices  stated  in  the  case  were  sent. 
It  was  therefore  proposed  that  the  notice  of  abandonment  should  be  stated  as 
having  been  given  on  the '4th  instead  of  the  18th  and  35th :  but  this  not  being 
acceded  to  on  the  part  of  the  defiHidanta,  the  Court  awarded  a  new  tria].(2) 

(1)  Vide  itote  (3)  to  Barker  v.  Blokes^  9  Eait,  294. 
(a)  Sitthigs  after  Mich,  1792,  Park,  172. 

(2)  rAbandonment  muat  be  made  within  a  reasonable  and  convenient  time  after  notice 
of  the  loas.  What  conatitutea  a  Tmuemal>Utm€^  is  a  qnestioii  of  llkct,  depending  apon  the 
varioua  circomstancea  of  the  case.  BdL  v.  Btvtridgt^  4  ]>al.  8712.  Hwrtm  v.  Pkam 
In$,  Co.,  1  W.  C.  C.  R.  400.    MCrumhkutar  v.  Mmrme  hu.  Co^lQ.A  R.  861.    M^Cal- 
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The  King  against  the  Inhabitants  of  Long  Buckby. 

7Ewt,4S.    Not.  80, 1805. 

The  SeMiom  presumed  that  ui  indenture  of  appirenticeship  executed  30  yeare  before,  and 
under  which  the  apprentice  had  regularly  served  his  time  for  seven  years,  when  the 
indenture  was  aiven  up  to  him,  and  provM  to  be  lost^  and  when  the  parish  in  which  he 
was  settled  under  such  indenture  had  relieved  him  for  the  last  12  years,  was  properlu 
stawmed  in  proportion  to  the  aporentice  fee  of  15U.  received  by  the  master;  although 
the  aeputy  register  and  comptroller  of  the  stamp  duties  proved  that  it  did  not  appear  in 
the  office  that  any  such  indenture  had  been  stamped  or  inrolled  during  that  period ; 
and  the  judgment  of  the  justices  was  confirmed  in  n.  R. 

TWO  justices  by  an  order  removed  William  Lu,  Sarah  his  wife,  and  their 
children  by  name  from  the  parisli  of  Long  Buckby  in  the  coanty  of  North- 
ampton^ to  the  parish  of  Newport  Pagnell  in  the  county  of  Sucks.  The 
Sessions  on  appeal  quashed  the  order,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 

The  pauper  WiUiam  Lee  who  was  the  ille|ritimate  son  of  Mary  Lte  was 
bora  in  the  parish  of  Newport  PagneU,  and  m  the  year  1774  or  1775,  was 
boqnd  apprentice  by  indenture  to  J^An  Dickens  of  Long  Buckby,  shoemaker, 
for  seven  years,  for  a  premium. of  12/.,  which  was  paid,  and  the  indenture 
regularly  executed  by  the  pauper,  his  'mother,  and  Dickens,  the  master,  with 
whom  the  pauper  served  his  full  time  in  Long  Buckby.  Only  one  inden* 
ture  was  executed,  which  after  .seven  years  was  given  to  the  pauper  and  was 
proved  to  have  been  lost.  For  12  years  past  the  pauper  had  resided  at  Long 
Buckby,  during  which  time  he  had  been  often  relieved  by  that  parish,  and  had 
received  town^s-money  ftom  it ;  which  town^s-money  b  given  away  at  Christmas 
to  parishioners :  and  no  further  evidence  was  given  by  the  appellants.  But  the 
respondents  proved  by  the  deputy  register  and  comptroller  of  the  apprentice 
duties,  that  it  did  not  appear  tliat  any  such  indenture  had  been  stamped  with 
the  premium  stamp,  or  inrolled,  from  the  year  1773  to  the  16th  of  July  1805. 
The  respondents  insisted  that  the  appellants  ought  to  have  given  further  proof 
of  the  payment  of  the  duty,  and  of  the  inroUment :  but  the  Court  were  of 
opinion  that  after  the  length  of  time  elapsed  they  might  presume  that  all  had 
been  rightly  done.  And  the  pauper  having  done  no  other  act  to  gain  a  settle- 
ment, the  order  was  quashed. 

When  this  case  was  called  on,  DayreU  and  Beauclerk  were  to  have  support- 
ed the  order  of  Sessions :  but  The  Court  desired  to  hear  what  objection  could 
be  urged  against  the  presumption  which  the  justices  had  made  from  length  of 
time,  which  did  not  appear  to  be  an  unreasonable  presumption. 

Morrice,  contra,  said,  that  the  justices  could  not  properly  presume  that  every 
thing  had  been  rightly  done  when  the  indenture  was  executed,  against  the  evi- 
dence adduced  by  the  stamp  officer  to  show  that  the  duty  had  not  been  paid ; 
for  if  the  duty  had  been  paid,  the  presumption  was,  that  it  would  have  been 
inrolled  at  the  head  office  m  London,  in  the  usual  and  proper  manner. 

Lord  Ellenborouoh,  C.  J.  The  question  before  the  justices  was,  whether 
the  presumption  that  all  was  rightly  done,  after  the  lapse  of  so  many  years,  were 
sufficiently  rebutted  by.  the  negative  evidence  of  the  officer :  they  thought  not, 
and  we  cannot  say  they  have  done  wrong;  fot  the  presumption  .of.  law  is  to  be 

moju  V.  Murjatroyd^  3  Yeates,  37.  Savage  v.  FUa$atUs^  5  Binn.  403.  JUynoldi  v.  Octm, 
Ins.  Co.,  SSfPick.  191.  Ckes.  Ihm.  Co.  ▼.  Stark,  6  Cranch,  273.  Mellon  v.  Limisiania 
StoH  hu.  Co.,  6  Martin  N.  8.  6eS.  Earl  r.  dftoto,  1  Johns.  Cut.  318.  Hudson  v.  Harri- 
•M,  3  B.  dc  B.  97, 106.  So,  cb«  InsoMfa  must  rt}«ct  th«  aiNUidonment  In  a  reasonable 
time.    SeeSB.  &B.ib.— W.] 
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favoured ;  and  against  the  negative  evidence  they  may  have  set  the  possibility 
of  an  irregularity  in  the  returns  made  to  the  office. 

Per  Curiam f  Order  of  Sessions  confirmed. (a) 


Board,  one,  &c.  v.  Parker. 

7EaMt,47.    Nov.  90, 1805. 

Attomiet  pImiiUtJfa  are  not  within  the  Lond&a  Court  of  Conieience,  act  39  A  40  Geo,  3. 
c.  104,  compellable  to  eue  there  for  e  debt  under  62.  at  the  peril  of  cocte. 

THE  plaintiff,  who  was  an  attorney  of  this  Court  residing  in  Bath,  did 
business  there  for  the  defendant,  and  brought  his  action  in  B,  R.  for  4f.  19s., 
as  appeared  by  the  bill  of  particulars,  and  obtained  a  verdict  for  4/.  8s.  6d.  at 
the  last  assizes  at  Bridgewater.    And  a  rule  was  obtained  in  this  term,  calling 
upon  the  plaintiff  to  shew  cause  why  a  suggestion  should  not  be  entered  on 
the  roll  under  the  stat.  39  and  40  Geo.  3.  c.  104,  (local  acts)  that  the  original 
cause  of  action  did  not  exceed  51.  and  that  the  same  was  recorerable  in  the 
Court  of  Requests  of  the  city  of  London :  which  rule  was  founded  upop  an 
affidavit,  that  at  the  time  of  the  debt  contracted,  and  of  the  action  commenc- 
ed, and  from  thence  hitherto,  the  defendant  was  an  inhabitant  of  and  resident 
within  the  city  of  London,  apd  liable  to  be  sued  in  said  Court  of  Requests. 

Lens,  Serjt  and  Burrough  shewed  cause  against  the  rule,  and  contended 
that  attomies,  plaintiffs,  were  not  within  the  act,  though  attornies,  defendants, 
were  brought  within  it  by  the  10th  clause.    The  preamble  recites  doubts 
whether  '*  attornies  and  solicitors,  and  other  officers  of  any  of  the  courts  o( 
**  law  or  equity  were  subject  to  the  processes  of  the  said  court,"  which  can  only 
apply  to  such  persons  sued  as  defendants ;  and  then  the  tOth  clause  enacts, 
"  that  no  privilege  shall  be  allowed  to  exempt  any  person  from  the  jurisdiction 
''  of  the  said  court  on  account  of  his  being  an  attorney,  dLc,  but  that  all  at- 
"  tornies,  dtc.  shall  be  subject  to  the  several  processes,  orders,  judgments,  and 
"  executions  of  the  said  court,  in  the  same  manner  as  any  other  persons,''  d&c. 
Now  plaintiffs  cannot  be  subject,  as  such,  to  processes  or  executions :   and 
though  judgment  of  nonpros  would  apply  to  them,  yet  taking  the  words  in  the 
order  in  which  they^  stand,  it  appears  that  the  judgments  meant  were  judgments 
against  those  ther^y  made  subject  to  processes  especially  as  followed  by  execu- 
tions.   And  the  operation  of  the  whde  clause  was  to  prevent  such  persons 
from  availing  themselves  of  their  privilege  to  be  sued  in  their  own  courts. 
Besides,  there  is  good  reason  for  the  LegQature  making  a  distinction  in  this 
respect  between  attornies  plaintiffs  and  attornies  defendants ;  for  if  the  former 
were  within  the  Court  of  Conscience  act,  they  would  be  let  loose  from  all  the 
restraints  of  the  stat.  2  Geo.  2.  c.  23.  s.  23,  where  the  demand  was  for  less 
than  5/.    They  then  referred  to  Gardner  v.  Jessop,  2  Wils.  42,  where  it  was 
holden  that  an  attorney  defendant  was  not  within  the  Kddlesex  Court  of  Con- 
science act,  23  Geo.  2.  c.  33,  containing  wprds  as  general  as  the  general  pro- 
vision in  the  act  in  question ;  which  construction  was  confirmed  in  Wiltshire 
V.  Lloyd,  Dougl.  381 ;  and  to  Hussey  v.  Jordan,  B.  R.  T.  25  Geo.  3.  ib  382, 
cited  in  the  latter  case^  where  a  plaintiff  attorney  was  determined  not  to  be 
within  it. 

Pen,  in  support  of  the  rule,  relied  upon  the  positive  provisions  of  the  stat 
39  and  40  G.  3.  c.  104,  including  attornies  by  name.  There  was  no  question, 
even  before  that  act,  that  attornies  plaintiffs  might  sue  in  the  London  Court  of 
Conscience  as  it  existed  under  the  former  acts;  the  only  question  was, 
Whether  attornies  defendants  were  subject  to  the  process  of  the  Court,  of 

(a)  Vide  Rex  v.  East  Knoi^  Burr,  S.  C.  151,  and  Rex  v.  Badhy^  1  Const.  490. 
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which  the  doubt  is  recited,  in  the  preamble :  then  the  lOth  section  expressly 
enacts,  '*that  no  privilege  shall  be  allowed  to  exempt  any  person  from  the  ju- 
risdiction on  aeamni  of  his  being  an  aiiomey,'*  6lc.  than  which  nothing  can 
be  more  general,  to  include  tXtomieB  plaintiffs  as  well  as  defendants ;  and  then 
it  proceeds,  'Uhat  all  attornies,  d&c.  shall  be  subject  to  the  several  processes, 
**  orders^  judgments,  and  executions  of  the  said  court  in  the  same  manner  as 
**  any  other  persons  are  subject,"  d&c;  using  the  same  words  as  occur  in  the 
5th  section,  which  certainly  includes  plaintiffs  as  well  as  defendants.  Then 
the  case  of  attornies  being  declared  by  the  tOth  3ect.  not  to  be  exempted  from 
the  operation  of  the  act,  the  general  words  ^  the  12th  sect,  will  attach  upon 
them  as  well  as  upon  others. 

Lord  Ellbnborouoh,  C.  J.  The  case  of  attornies  plaintiffs  having  been 
holden  not  to  be  within  the  actof  the  23  Geo.  2.  c.  33,  establishing  the  Midr 
diesez  Court  of  Conscience,  the  words  of  which  are  equally  general  with  the 
act  in  question,  the  same  reason  holds  for  determining  that  attornies  plaintifli 
are  not  within,  the  latter.  And  this  act  itself  fiirnistoi  a  ground  for  this  ccm- 
Btmction  in  aid  of  the  established  precedent ;  for  it  recites  a  doubt  whether 
attornies  were  subject  to  the  process  of  the  London  Court  of  Requests,  which 
can  only  apply  to  attornies  defendants,  and  then  by  s.  10.  it  expressly  subjects 
attornies  to  the  several  **  processes,  orders,  judgments,  and  executions'*  of  the 
said  court :  which  words,  standing  in  that  order,  and  with  reference  to  the 
donbt  stated  in  the  preamble,  must  be  taken  to  refer  to  defendants ;  and  then 
the  maxim  applies  that  expressio  unius  est  exchtsio  alterius.  It  therefore  seems, 
that  the  Legislature  itself  meant  to  make  the  distinction.  And  if  the  meaning 
of  the  act  of  parliament  were  only  doubtful,  it  certainly  is  one  which  the  court 
would  not  be  inclined  to  extend  the  construction  of  beyond  what  they  were 
compelled  to  do  by  the  terms  of  it :  for  it  is  sufficiently  hard  upon  any  person, 
residing  perhaps  at  a  great  distance  from  London,  to  be  compelled  to  go  and 
prosecute  his  suit  there  for  a  trifling  sum,  because  his  debtor  lives  there. 
The  other  judges  concurred  upon  similar  grounds. 

Rule  discharged. 
The  like  rulfe  had  been  obtained  in  another  case  of  Hodding  v.  Warrand, 
in  this  term,  under  circumstances  similar  to  the  above,  with  this  difference 
only,  that  both  plaintiff  and  defendant  were  attornies :  against  which  Bur- 
rough  and  Casbord  were  to  have  shewn  cause ;  but  Erskine  and  Comyn  aban- 
doned it,  as  not  being  distinguishable  from  this  case. 


Macmichael  v.  Johnson  and  Others. 

T' East,  50.    Nov.  28, 1805. 

An  allagation  that  a  co-delendant  waa,  hy  dm*  eomrsB  of  law  outlawed  at  the  nut  of  the 
plaint^  in  this  plea  and  nctC,  ia  aafficient  without  a  prout  patet  per  recordum. 

THE  declaration  stated,  that  the  defendants  and  one  H.  O.  Maenab,  which 
said  H.  G.  Maenab  6y  due  course  of  law  has  been  outlawed  at  the  suit  of  the 
plaintiff  in  this  plea  and  suit,  and  still  remains  so  outlawed,  heretofore,  to. 
wit,  on,  d&c.  at,  d&c.  according  to  the  usage  and  custom  of  merchants,  made 
their  certain  bill  of  exchange,  d&c.  and  so  the  plaintiff  proceeded  to  count  in 
the  usual  form  as  the  payee  of  the  said  bill,  which  was  dishonoured,  against 
the  drawers.  To  this  Uiere  was  a  demurrer,  stating  for  special  cause,  that  it 
is  not  alleged  in  the  declaration  that  there  is  any  record  of  the  supposed  ou^ 
lawry  therein  mentioned,  nor  has  the  plaintiff  offered  to  verify  his  allegation 
by  the  same  record ;  and  that  neither  the  time  of  the  outlawry  was  mentioned, 
nor  that  Maenab  was  outlawed  in  the  court  of  our  lord  the  king  before  the 
king  himself :  and  joinder. 
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W.  E.  Taunton,  in  rapport  of  the  dcuouirer,  said,  that  the  aU^fr^tion  of 
the  outlawry  should  have  run  thus :  "  which  said  H.  O.  Macnab  bj  due  pro- 
cess of  law  bad  in  the  court  of  our  lord  the  king,  belere  the  king  himself  here, 
was  and  still  is  outlawed  at  the  suit  of  the  plaintiff  in  this  same   suit   in  the 
same  court  of  our  aaid  lord  the  king,  as  by  a  record  thereof  now  reroaioin^ 
in  the  said  court  and  in  full  force  appears."     And  this,  he  said,  ou^ht  to  be  al- 
leged in  order  to  en^le  the  defendants  to  take  a  specific  issue  upon-  the  exiatence 
of  the  record  itself  of  outlawry :  for  to  a  proper  aTonnent  of  outlawry  nui  tiei 
record  may  be  pleaded,  CnUaneke  t.  Le  Rnex,  I  East,  133,  nnd  NofffUxn  t. 
GtddeSy  ib.  634.    In  Gyeir.  Ooddard,{a)  in  case  upon  a  joint  contract  agaiast 
two,  one  was  outlawed,  and  before  declaration  against  the  other  it  was  enter- 
ed on  the  roll  "  Et  sciendum  est  quod  A.  B.  (the  piurty  outlawed)  is  amtkuD- 
ed;"  and  this  was  hdden  to  be  no  sufficient  averment  of  outlawry,  and  judg- 
ment against  the  other  was  thereupon  arrested.     And  in  IShfmonds  ▼.  jPorsMii- 
ter  and  Barrow,  1  Wils.  78.  86.  07,  which  was  a  joint  action^  the  reporter 
states,  that  in  the  declaration  the  record  of  outlawry  -against  Barrow  was  set 
forth,  as  was  necessary:  and  the  defendant  Pmrmenter  cniTed  oyer  of  the 
origtAd  writ  and  record  of  outlawry,  and  then  pleaded  nul  tiel  record.     So  in 
Wightman  ▼•  Mullens,  2  Stra,  l^,in  an  action  against  the  marshal  for  an 
escape,  it  was  alleged  that  the  prisoner  was  c^nnmitted  to  the  custody  of  the 
marshal  at  the  suit  Of  the  plaintiff,  as  by  the  said  commitment  may  more  at  large 
appear ;  and  this  was  holden  ill  on  special  demurrer,  because  it  did  not  ap- 
pear that  the  commitment  was  of  record,  till  when  the  prisoner  was  not  in 
point  of  law*  in  the  marshal's  custody.    That,  as  well  as  the  present,  was  the 
case  of  a  collateral  jiverment 

Marryat,  contra,  was  stopped  by  the  Ckmrt 

Ijord  EtLBNBOBOUQH,  G.  J.     If  this  had  been  an  arerment  of  some  extritt' 
sio  record  there  might  hare  been  some  foundation  for  the  objection,  that  it  is 
not  pleaded  with  a  prout  patet  per  recordum ;  but  this  is  no  averment  of  any 
collateral  record,  but  that  the  other  defendant  has  been  outlawed  at  the  suit  of 
the  pluntiff  t|t  this  plea  and  suit  now  pending ;  so  that  the  very  record  now 
before  the  Court  is  the  thing. which  verifies  diat  averment    And  no  one  in- 
stance can  be  produced  where  an  outlawry  in  the  same  suit  has  been  deemed 
necessary  to  be  pleaded  with  a  prout  patet.    What  is  said  in  the  re^rt  of 
Symonds  v.  Parmenter,  as  to  the  necessity  of  setting  forth  the  record  of  out* 
lawry  against  a  co-defendant,  is  merely  the  language  of  the  reporter,  for 
which  there  is  no  foundation :  all  that  the  Court  decided  there  was,  that  if 
the  outlawry  were  set  forth,  it  must  appear  to  be  consistent  with  the  other 
proceedings  in  the  cause  stated  on  the  record ;  and  that  if  it  were  not,  advan- 
tage might  be  taken  of  it. 

The  other  Judges  concurred,  and  Lawrence,  J.  added,  that  it  never  bad 
been  usual  in  his  own  experience,  or  in  that  of  any  of  his  brethren,"  some  of 
whose  experience  in  pleading  had  been  very  extensive,  to  allege  the*  outlawry  " 
of  a  co-defendant  in  the  suit  with  a  prout  patet,  d&c.  And  on  reference  to 
the  more  ancient  precedents  he  coijdd  find  no  such  averment  in  Brownl. 
Rediv.  197.  1  Lill.  Entr.  30.  1  Brown.  177.  He  also  referred  to  Impey's 
Pleader,  341. 

Judgment  for  the  defendant(fr) 
-*- . 

(a)  1  Sid.  173.  The  same  case  is  reported  1  Keb.  642,  where  if  is  said  to  have  been 
adjourned :  and  one  of  the  ol^ections  tnere  taken  was,  that  it  war  not  said  that  the  de- 
fendant was  outlawed  mver  brewe  Ulud:  and  another  was,'  that,  the  seUndum  was  no  ex- 
press averment ;  especially  as  there  placed. 

(6)  In  SauwUmm  and  another  j.  Hudson.  3  East,  144,  the  alle|pitioB  of  outlawry  wu 
'*  which  said  J.  S,  and  J,  D.  L.  have  been  in  due  manner  outlawed  m  the  said  court  of  our 
said  lord  the  king  before  the  king  himself,  and  still  are,  remain,  and  continue  outlawed ;" 
and  this  was  holden  not  to  be  sufficient  without  adding  that  they  were  outlawed  tii  thit 
auU :  but  no  prout  patet  was  contended  to  be  necessary. 
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Kitchen  v.  Bartsch. 

7£a9t,fi3.    Not.  28, 1805. 

It  is  a  good  plea  to  an  action  on  a  promissory  note  and  for  money  lent,  that  the  plaintiiT 
is  an  uncertificated  bankrupt,  aiid  that  his  assxcnees  reqaired  the  defendant  to  pay  to 
them  the  money  claimed  by  the  plaintiff:  and  it  is  no  good  replication  that  the  causes 
of  action  aecrued  after  the  plaintiff  became  bankrupt,  and  that  the  defendant  treated 
with  the  plaintiff  as  a  person  capable  of  receiving  credit  in  those  behalves,  and  that 
the  commissioners  had  made  no  new  assignment  of  the  said  notes  and  money  ;  for  the 
general  assignment  of  the  commissioners  passes  to  the  assignees  of  the  bankrupt  atl 
hia  tifUr  acquired  as  well  as  present  personal  property  and  debts. 

IN  €usumpsitf  the  first  eoimt  was  upon  a  promissory  note  made  by  the 
defendant  cm  the  15th  of  August  1801,  to  the  plaintiff  for  50/.,  payable  eight 
months  after  date.    The  second  count  was  upon  another  promissory  note  for 
30/.,  payable  to  the  plaintiff  at  six  months  after  the  same  date.     And  the  sixth 
count  was  for  money  lent.     Upon  all  the  other  counts  a  noli  prosequi  was 
entered.     Pleas;  I,  Non-'Ossun^sii.    2.  That  the  plaintiff,  before  the  promises 
and  causes  of  acti<m  in  the  declaration  mentioned,  being  a  tfader,  d&c.  and 
indebted  to  W.  S.in  100/.,  became  a  bankrupt ;  and  thereupon  a  commission 
of  bankrupt  issued  on  the  5th  of  June  1801,  of  that  date,  on  the  petition  of 
W.  8.,  by  virtue  of  which  he  was  duly  declared  a  bankrupt ;  and  that  after- 
wards, aiid  before  the  making  of  the  promises,  viz.  on  the  7th  of  July  1801, 
by  in^^nture  made  and  signed  by  three  of  the  commissioners  (in  the  custody 
of  W.  S.  and  &  D.  and  not  of  the  defendant)  '^  all  and  singular  the  goods, 
chattels,  wares,  and  merchandizes,  effects,  debts,  sum  and  sums  of  money,  and 
all  other  personal  estate  whatsoever,  whereof  the  plaintiff  was  possessed,  inte- 
rested in,  or  entitled  unto  at  the  time  he  became  a  bankrupt,  or  at  any  time 
sinuy  and  all  the  estate,  right,  title,  interest,  equity  of  redemption,  property, 
claim,  and  demand  whatsocTer  of  the  plaintiff  of,  in,  or  to  the  premises  or  any 
part  Uiereof,  were  in  due  manner  bargained,  sold,  assigned,  and  set  over  to  the 
said  W.  8.  and  8.  D.  in  trust  for  the  benefit  of  the  creditors  of  the  plaintiff." 
And  that  the  several  promises  and  causes  of  action  in  the  declaration  men- 
tioned were  first  made  and  first  accrued  to  the  plaintiff  after  the  time  when 
he  was  so  adjudged  a  bankrupt,«viz.  on  the  said  15th  of  August  1801 ;  and 
that  the  plaintiff  has  never  obtained  his  certificate.     That  after  the  making  of 
the  promises,  d&c.  viz.  on  1st  of  November  1804,  the  said  W.  8.  and  8.  2>. 
«s  assignees  as  aforesaid,  required  the  defendant  to  pay  to  them  the  several 
sums  in  the  declaration  mentioned,  supposed  to  be  due  fit>m  the  defendant  to 
the  plaintiff;  by  reason  of  which  premises,  and  of  the  said  indenture,  and  by 
force  of  the  statutes,  &c.  the  said  W,  8.  and  8.  2>.  as  such  assignees,  d&c. 
heeame  and  were  entitled  to  the  several .  sums  and  causes  of  action  in  the 
declaration  mentioned,  if  any  suoh  there  are,  &.c.     Replication :  That  the 
promissory  notes  in  the  first  and  second  counts  were  made  by  the  defendant  to 
the  plaintiff,  and  the  money  in  the  0th  count  was  lent  by  the  plaintiff  to  the 
defendant,  after  the  plaintiff  became  a  bankrupt,  and  after  the  issuing  of  the 
commission,  and  after  the  making  of  the  assignment  in  the  last  plea  mention- 
^ ;  and  that  the  several  promises  and  causes  of  action,  d^c.  accrued  to  the 
plaintiff  after  he  became  a  bankrupt,  and  after  the  said  commission  and  assign- 
inem,  &c. :  and  that  the  defendant,  at  the  times  when  the  said  promissory 
notes  were  made  and  delivered  by  him  to  the  plaintiff,  and  when  the  said 
fpoQey  was  lent,  d&c.  treated  with  the  plaintiff  as  a  person  capahU  of  reeeits 
<V  credit  in  those  hehaifs.    And  that  the  said  commissioners,  d&c.  have  not  at 
ony  time  since  the  making  the  said  notes^  d&c.  nor  since  the  daid  money  was 
lent,  dE.c.  nor  at  any  time  since  the  several  causes  of  action,  6lc.  accrued. 
Vol.  IV.  5 
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bargained,  sold,  assigned,  or  set  over  to  the  said  W.  8.  and  jSL  2>.  or  to  any 
person  in  trust  for  the  creditors  of  the  plaintiff  the  said  prooiissory  notes  or 
the  said  money  mentioned  to  be  lent,  d&c.  or  any  of  the  estate  and  effects  of 
the  defendant  which  accrued  or  came  to  the  plaintiff  since  the  making  of  the 
assignment  in  the  plea  mentioned,  &lc.    General  demurrer,  and  joinder. 

Kichardson,  in  support  of  the  demurrer,  contended,  1st,  that   the  general 
assignment  of  the  bankrupt's  estate  and  effects  from  the  conjmissioners  to  the 
assignees  passed  the  future  as  well  as  present  personal  property  of  the  bank- 
rupt :  and,  2dly,  that  notwithstanding  the  demndant  may  have,  as  it  is  said, 
treated  with  the  plaintiff,  the  bankrupt,  as  a  person  capable  of  credit,  yet  he 
may  still  dispute  his  right  to  recover  after  notice  from  the  assignees.      1st,  It 
is  not  necessary  to  question  but  that  a  bankrupt  is  entitled  as  against  all  others 
than  his  assignees  to  future  earnings  made  after  his  bankruptcy.     Bat  he  has 
only  a  qualified  right,  subservient  to  that  of  bis  assignees.     The  slat.  13  Eliz. 
c.  7.  s.  11,  first  gave  theyiitere  effects  of  a  bankrupt  to  his  creditors  whose 
debts  remained  unsatisfied.     And  in  FawUr  v.  Daum,  1  Bos.  A&  Pull.  44.  8, 
where  the  Court  held  that  an  uncertificated  bankrupt  might  maintain  trover 
for  goods  assigned  to  him  as  a  security  for  money  advanced  by  him  ailer  his 
bankruptcy,  and  which  were  in  the  hands  of  a  third  person.  Heath,  J.  ptated 
that  the  ancient  practice  was  for  the  commissioners  to  assign  specific  parts  of 
the  bankrupt's  property  to  each  particular  creditor,  till  the  stat.  5  Geo.  2.  c. 
80,  which  directs  the  choice  of  assignees  for  the  benefit  of  all  the  creditors, 
when*  it  became  the  practice  to  make  a  general  assignment.    And  the  dis- 
tinction was  taken  by  Lord  Harduficke  in  the  case  £x  parU  Pnmdfoot,  1 
Atk.  252,  jthat  all  future  persamal  estate  is  affected  by  such  assignmept,  and 
that  every  new  acquisition  vests  ia  the  assignees  :  but  that  as  to  future  real 
estates,  there  must  be  a  new  bargain  and  sale.     And  this,  as  applioabie  to 
personal  estate,  was  recognized  in  £00115  v.  Matm,  Cowp,  560,  and  in  Martin 
V.  O'Htara,  ib.  823.     In  Tudiway  v.  Bourn,  2  Burr.  716,  there  was  indeed  a 
second  assignment  in  fact  made  of  a  legacy  which  had  been  bequeathed  to  the 
bankrupt  a^r  his  bankroptcy ;  but  that  was  ez  tdnmdanii  cautela^  and  no 
opinion  given  as  to  the  necessity  of  it..   The  only  dictum  in  support  of  the 
necessity  of  such  a  subsequent  assignment  of  personal  property  acquired  after 
the  bankruptcy  is  the  extri^udicial  opinion  of  the  Lord  C»  J.  Eyre,  in  Fotokr 
V.  Damn ;  for  the  only  point  necessary  to  be  decided,  and  on  which  the  rest 
of  the  Judges  did  decide  the  case,  was,  that -as  against  all  the  world  ezcept  the 
assignees  the  bankrupt  had  a  property  in  aller-acquired  goods  :  and  it  is  dear 
that  even  a  special  prc^tcrty  is  sufficient  to  maintain  trover  :  as  in  Armory  v. 
Delamirie,  1  Stra.  505.     But  here  the  assignees  have  disaffirmed  the  property 
in  the  bankrupt ;  and  the  Court  must  presume  that  there  are  unliquidated 
debto  of  the  bankrupt  remaining ;  the  commission  still  subsisting,  and  no  cer- 
tificate having  been  granted,  and  the  assignees  having  put  in  their  claim :  at 
least  sufficient  appears  to  call  on  the  plaintiff  to  shew  that  all ,  hb  prior  debts 
were  discharged.    2dly,  The  answer  to  the  plea  set  up  in  the  replication,  that 
the  defendant  treated  with  the  plaintiff  as  a  person  eti^ahle  of  credit,  is  found- 
ed on  what  was  said  by  BuUer,  J.  in  Fowler  v.  Down  :  but  as  he  also  admits 
that  the  assignees  may  disaffirm  the  bankrupt's  tithe  to  after-acquired  property, 
and  that  '^  if  they  claim  they  shall  succeed,"  it  reverts  to  the  original  question 
of  property.     And  all  the  authorities,  taken  together  shew  that  the  bankrupt 
has  only  a  qualified  right  to  property  acquired  after  his  bankruptcy  and  before 
his  certificate,  that  is  subject  to  the  claim  of  his  asagnees,  and  as  against 
all  the  world  but  them.     Ashley  v.  KeB,  2  Stra.  1207 ;  Hopkins  v.  Domt, 
Bull.  N.  P.  153,  and  Ca.  K.  B.  409;  Laroche  v.  Wakeman,  Peake's  N.  P. 
Cas.  140;  SUk  v.  Oshom,  1  Esp.  N.  P.  Cas.  140;  Eeans  v.  Brawn,  ib.  170, 
and  WM.  v.  Fox,  7  Term  Rep.  891,  and  vide  WM  v.  Ward,  ib.  297.    If 
there  be  any  exception  to  the  general  rule  it  is  in  favour  of  the  exclusive  claim 
of  the  bankrupt  to  his  personal  earnings,  as  it  seems  to  have  been  considered 
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in  Chippendale  v.  TomUnsmi  ;{a)  though  there  was  no  interference  of  the 
assignees,  as  in  this  case.  There  is  however,  no  allegation  that  the  promis- 
sory notes  in  question  were  the  earnings  of  the  bankrupt's  personal  labour, 
^irhich  ought  to  have  been  pleaded  if  meant  to  be  insisted  on  :  though  if  they 
-mrewe,  yet  having  been  reduced  into  the  shape  of  general  property,  they  would 
at.    any  rate  become  liable  to  the  claim  of  his  assignees. 

lAttUdah  contra.    The  mere  circumstance  of  becoming  a  bankrupt  does 

not  deprive  a  man  of  his  property  till  an  assignment  of  it  under  the  bankrupt 

laiw^ :  the  commissioners  themselves  have  no  property  in  the  bankrupt's  estate 

and  effects,  but  only  a  power  to  assign  them  for  the  benefit  of  the  creditors. 

T*he  Stat.  13  Eliz.  c.  7.  s.  2,  directs  the  assignment  to  be  by  deed  indented 

and  inrolled  to  each  of  the  creditors  rateably  in  proportion  to  his  debt :  that 

applies  to  existing  property  at  the  time.     Then  the  11th  section  extends  to 

his  future  estates  and  effects  (where  the  debts  remain  unsatisfied),  and  directs 

that  they  shall  "by  the  commissioners,  d&c.  be  bargained,  sold,  extended, 

**  delivered,  and  used  for  payment  of  the  creditors  in  such  Hke  manner  and 

^yorm  as  other  the  lands,  d&c.  goods  and  chattels  of  the  bankrupts,  which 

•*  they  had  when  they  were  declared  first  td  be  bankrupts."     Next,  the  stat. 

1  Jac.  1.  c.  15.  s.  13,  enables  the  commissioners  to  assign  debts  due,  or  to  be 

due,  to  the  bankrupt,  to  the  use  of  the  creditors.    The  stat.  5  Ann.  c.  32,  first 

directed  the  commissioners  to  assign  the  bankrupt's  property  to  general  as- 

si^ees,  which. was  followed  by  the  stat.  5  Geo.  2.  c.  30.  s.  26.  30,  making  the 

like  provision.     And  even  since  these  statutes  it  has  never  been  doubted 

but  that  there  must  be  a  new  assignment  of  Juture  real  estate.     Then  what 

distinction  is  there  between  real  and  personal  estate  in  this  respect,  since  it 

10  admitted  that  there  must  be  an  assignment  of  the  latter  in  the  first  instance 

as  well  as  of  the  former  ?     With  respect  to  wills  where  the  distinction  exists, 

it  is  founded  On  the  statute  of  wills,  34  H.  8.  c.  5.  s.  1 ,  which  only  gives  a 

power  to  devise  lands  which  the  party  has  at  the  time  of  making  his  will ; 

the  words  of  the  statute  being  "having  lands."     But  with  respect  to  personal 

property,  the  will  is  ambulatory  till  the  death :  though  perhaps  the  better 

reason  is,  that  the  legatee  claims  under  the  executor,  who  has  the  legal  estate 

intrust  for  him.     [Ld.  EUenhorough,  O.  J.  asked  mhj  future  debts  lo  he  due, 

as  well  as  debts  due  at  the  time  to  the  bankrupt,  might  not  pass  by  one  deed, 

under  the  stat.  1  Jac.'t.  c.  15.  a.  13,  which  says  ^'that  the  same  grant  (not 

grantj),  assignment,  or  disposition  of  the  said  debts,  in  form  aforesaid  to  be 

made  by  the  said  commissioners,  shall  vest  the  property,''  &c.]     That  only 

means  that  the  debts  misht  be  assigned  by  the  same  instrument  as  the  rest  of 

the  bankrupt's  estate.    \Le  Blanc,  J.     If  the  words  will  admit  of  two  senses, 

does  not  the  universal  practice^  not  to  make  a  separate  assignment  of  future 

personal  property,  shew  the  sense  in  which  they  have  b^en  always  understood 

since  the  passing  of  the  act?]     Here  only  existing  debts  were ' assigned,  and 

not  such  as  might  theretxfter  become  due :  (to  which  it  was  answered,  that  the 

assignment  wjis  in  the  common  form.)     In  Jacobson  v.  WiUiams,  1  P.  Wms. 

3B3,  Ld.  Chan.  Cowper,  in  answer  to  one  objection  that  the  assignment  was 

made  by  the  commissioners  before  the  legacy  in  question  had  vested  in  the 

bankrupt's  wife,  seemed  to  consider  that  a  new  assignment  would  supply  the 

defect :  and  Ld.  C.  J.  Eyre's  opinion  in  Fowler  v.  Down,  1  Bos.  &b  Pull.  47, 

is  very  strong  as  to  the  necessity  of  a  new  assignment.     And  the  opinion  of 

Ld.  Hardwicke  to  the  contrary  in  Ex  parte  Proudfoot,  1  Atk.  253,  was-  not 

necessary;  for  the  petition  was  dismissed.    2d]y,  The  defendant,   having 

(a)  Tr.  d5  G.  3.  B.  R.  €k>ok'i  Bankt.  L.  260,  U%  «dit.  In  taj  MS.  note  of  that  caM,^ 
Mr.  Justice  BulUr  nys,  **  that  the  bankru|>t  had  an  undoubted  right  to  toe  .for  the  profiti 
of  hii  labour ;  but  supposing  a  person  in  bis  situation  should  gain  a  large  sum  of  money 
or  considerable  effects,  then  such  money  and  effects  would  undoubtedly  b^  liable  to  bui 
aasigneot." 
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treated  .with  the  plaintiff  as  a  person  capable  of  credit,  cannot  now  object  to 
the  want  of  his  certificate,  however  the  plaintiff  may  be  answerable  over  to 
his  assignees,  or  however  the  assignees  might  have  sued  the  defendant.     And 
the  defendant  might  have  avoid^  all  difficulty  by  paying  the  money  to  the 
assignees.     The  cases  of  Ckijmendale  ▼.  Tomlmson^  Co(£e's  B.  L.  fiSO,  and 
Oshom  V.  Silk,  1  Esp.  N.  P.  Gas.  140,  establish  the  distinction,  that  the  as- 
signees have  no  claim  upon  the  personal  earnings  of  the  bankrupt :   and  that 
the  contracting  part^  having  trei^d  with  the  bankrupt  as  a  person  of  credit 
is  precluded  from  objecting  to  the  action  by  him  for  the  value  of  his  work  and 
labour  and  materials  furnished  after  the  bankruptcy.     Then  if  it  were  compe- 
tent for  the  bankrupt  to  contract  at  all,  the  contract  must  be  mutual,  and  the 
notice  given  by  the  assignees  cannot  vary  it.     Besides,  the  recovery  of  the 
mpney  by  the  bankrupt  is  not  inconsistent  with  the  claim  of  the  assignees,  to 
whom  he  is  accountable,  and  who  may  sue  in  his  name. 

Lord  Ellenborough,  C  J.     If  this  were  a  case  in  which  we   were  called 
upon  to  decide  for  the  first  time  upon  a  recent  statute  framed  in  the  terms  of  the 
Stat.  13  Eliz.  c.  7,  there  would  be  strong  ground  for  the  argument  that  a  se- 
cond assignment  of  after-acquired  personal  property  was  as  necessary  as  a 
second  assignment  to  pass  lands  acquired  by  the  bankrupt  after  his  bank- 
ruptcy ;  which  latter  has  always  been  made.     But  the  uniform  tenor  of  the 
decisions  has  been,  that  the  general  assignment  of  personal  property  by  the 
commissioners  in  the  first  instance  passes  all  the  future  acquired  as  well  as 
present  personal  property  of  the  bankrupt      And  that  opinion  has  always 
prevailed  in  practice,  though  perhaps  the  opinion  obtained  at  first  without 
duly  weighing  the  words  of  the  11th  section  of  the  statute.     But  after  so 
great  a  length  of  time,  and  such  a  mass  of  property  conveyed  in  this  manner, 
it  would  l^  too  much  now  to  say  that  all  which  has  been  done  is  erroneous, 
and  to  put  a  new  construction  upon  the  act :  especiaHy  when  the  argument 
in  support  of  the  construction  which  has  prevailed  on  the  statute  of  Eiixs- 
beth  has  acquired  force  from  the  wording  of  the  statute  1  Jac.  I.  c  15.  s. 
13,  which  directs  tha^  the  commisaioners  shall  have  power  to  grant  and  as- 
sign all  debts  due  or  to  be  due  to  the  bankrupt  to  the  use  of  his  creditors  by 
the  same  srant,  assignment,  or  disposition,  d&c.    Now,  whether  or  not  the 
practice  of  making  but  one  assignment  of  personalty,  including  future  as  we/i 
as  present  acquired  property,  has  grown  up  by  adverting  to  this  provision  in 
the  statute  of  James  as  construing  and  contrculing  the  meaning  of  the  statute 
of  Elizabeth  I  do  not  know;  but  certain  it  is,  that  since  the  statute  of  James 
the  opinions  and  practice  have  been  uniformly  oat  way ;  and  it  would  now 
be  highly  dangerous  to  revert  to  a  critical  exposition  of  the  words  of  the 
statute  of  Elizabeth.     Tudufay  v.  Bourne  seems  to  be  the  oalj  case  where  a 
second  assignment , of  personalty  is  said  to  have  been  made:   but  nothing 
turned  on  tnat.    And  though  some  opinion  on  the  subject  was  thrown  out 
in  Jacobson  v.  WilUams,  yet  it  was  not  made  the  ground  of  decision.  I  observe 
what  is  said  by  the  Chief  Justice  in  Finoler  v.  Doum,  which  if  it  were  ra 
Integra,  might  have  great  weight :  but  it  is  not  fit  to  enter  too  deeply  into  a 
critical  disquisitiop  upon  the  words  of  an  act  of  parliament  of  long  standing, 
as  if  it  had  passed  but  yesterday,  laying  aside  the  experience  and  practice  of 
centuries.    And  all  the  other  Judges  there  agreed,  that  if  the  assignees  claim- 
ed, they  were  entitled  to  the  property :  and  such  also  was  the  opinion  of  Lord 
Kan^on  in  Laroche  v.  Wakeman.    Then,  2dly,  it  is  Contended  that  the  objec- 
tion cannot  be  set  up  by  a  third  person ;  and  Chippendaie  v.  TomUnson  is  re- 
ferred to,  as  shewing   that  the  bankrupt  is  entiUed  to  the  earnings  of  his 
personal  labour;    without  which,  it  is  said,  he  would   l)e  left  to  starve, 
which  could  not  have  been  intended  by  the  Legislature.     The  hardship  of 
that  case  might  perhaps  have  warped  the  opinion  of  the  Judges,  when  the 
evil  might  have  been  better  remedied  by  statute.    There  is  now,  however,  an 
inveterate  practice  of  above  20  years  in  support  of  that  series  of  casea.    But 
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no  qoestioD  of  that  sort  arises  here.     And  with  respect  to  the  defendant's 

liaving  given  personal  credit  to  the  bankrupt,  and  thereby  concluded  himself 

rrom  objecting  to  his  want  of  property  in  the  notes  sought  to  be  recovered, 

tlie  answer  is  plain,  that  if  I  treat  with  a  man  upon  the  footing  of  his  having 

property  in  a  thing,  and  it  afterwards  turns  out  that  he  had  none,  the  very 

foundation  on  which  I  treated  with  him  fails.     Then  the  assignees,  whose 

property  this  is,  have  done  everything  short  of  force  to  reclaim  it :  they  have 

required  the  defendant  to  pay  the  money  to  them.     Those,  therefore,  who  are 

admitted  by  the  general  current  of  authorities  to  be  competent  to  disaffirm 

the  right  of  the  bankrupt,  have  disaffirmed  it  by  insisting  upon  their  own 

claim. 

Grose,  J.  After  the  opinion  of  so  able  d  judge  as  Lord  Hardwicke,  deli* 
vered  in  the  case  of  Ex  parte  Proudfoot^  and  the  practice  which  has  ever 
since  subsisted,  it  would  be  removing  landmarks  to  doubt  the  power  of  the 
commissioners  to  assign  the  future  personal  property  of  the  bankrupt,  as  well 
as  that  which  he  had  at  the  time  of  the  bankruptcy.  Then  it  is  impossible, 
after  the  general  assignment,  for  the  bankrupt,  who  has  never  obtained  his 
certificate,  to  recover  this  debt  against  the  consent  of  his  assignees,  who  have 
the  legal  right  to  it.  And  this  doctrine  has  been  confirmed  byXord  Mans- 
jidd  and  Lord  Kenyan. 

Lawrbnce,  J.  I  am  of  the  same  opinion  on  both  points.  It  is  too  late 
now  to  give  a  new  construction  to  the  statute  of  Elizabeth,  different  fi'om 
what  has  always  hitherto  prevailed.  And  in  all  the  modern  cases  where  the 
action  brought  by  the  bankrupt  against  third  persons  has  been  sustained,  it 
has  been  distinctly  stated,  that  the  bankrupt  can  only  recover  where  the  as- 
signees do  not  interfere :  and  here  it  is  expressly  stated,  that  they  do  inter- 
fere, and  require  the  defendant  to  pay  the  debt  to  them.  Then  if  the  plaintiff 
meant  to  insist  that  the  assignees  were  suing  in  his  name,  that  should,  if  mate- 
rial, have  been  replied. 

Le  Blanc,  J.  All  doubt  upon  this  subject  ought  to  be  at  rest.  For 
whatever  opinions  may  have  been  thrown  out  by  different  Chancellors  or 
Judges,  it  has  been  long  ago  determined,  that  no  second  assignment  of  per- 
scmid  property  coming  to  a  bankrupt  is  necessary.  The  only  case  where  it 
ever  appears  to  have  been  made  is  in  the  case  of  a  legacy ;  and  the  general 
practice  has  been  invariably  otherwise,  and  it  would  be  dangerous  to  shake  it. 
Then,  2dly,  all  the  cases  admit  that  the  superior  title  of  the  assignees  must 
prevail  where  they  come  forward.  Where  interlocutory  judgment  has  been 
recovered  by  one  who  afterwards  becomes  bankrupt,  the  Court  has  always 
listened  to  the  application  of  the  assignees  to  proceed  with  the  suit  in  the 
bankrupt's  name.(a)  So,  on  the  other  hand^  in  applications  for  costs ;  where 
an  action  has  been  brought  by  the  assignees  for  their  own  benefit  in  the  bank- 
rupt's name,  the  Court  has  required  them  to  give  security  for  the  costs.(6) 
All  that  the  Courts  have  said  in  any  case  is,  that  where  the  assignees  do  not 
interfere,  one  who  has  contracted  with  the  bankrupt  after  his  bankruptcy 
shall  not  protect  himself  on  their  account  against  the  claim  of  the  bankrupt : 
but  that  is  in  effect  saying,  that  if  the  assignees  do  claim  adversely,  the  bank- 
rupt shall  not  recover  fi'om  the  party  that  which  is  in  law  the  property  of  the 
assignees,  and  claimed  by  them. 

Judgment  for  the  t)efendant. 

(a)  Vide  2  Tidd's  Pract.  844. 

(b)  lb.  et  vide  Webb  ▼.  Wardy  7  Term  Rep.  296. 
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The  King  v.  The  Hon.  Robt.  Johnson. 

7  East,  65.    Not.  83, 1805. 

The  publisher  of  a  Public  Register  receives  an  anonymous  letter,  tendering  certain  poli- 
tical information  on  Irish  affairs,  and  requiring  to  know  to  whom  his  letters  should  be 
directed ;  to  which  an  answer  is  returned  in  the  Register;  after  which  he  receives  two 
letters  in  the  same  hand-writinc,  directed  as  mentioned,  and  haying  the  Irish  post  mark 
on  the  envelopes  ;  which  two  Tetters  were  proved  to  be  in  the  hand-writing  of  the  de- 
fendant, the  previous  letter  having  been  destroyed  ;  this  is  a  sufficient  ground  for  jthe 
Court  to  have  the  letters  read  :  and  t^e  letters  themselves  containing  expressions  of 
the  writer  indicative  of  his  having  sent  them  to  the  publisher  of  the  Register  in  Mid- 
dlesex for  the  purpose  of  publication,  the  whole  is  evidence  sufficient  for  the  jaiy  to 
find  a  puhlieation  hj  the  procurement  of  the  defendant  tn  Middlesex, 

THE  plek  of  the  defendant,  one  of  the  Judges  of  the  Court  of  Common 
Pleas  in  Ireland,  to  the  jurisdiction  of  this  Court,  having  been  over-ruled, (a) 
he  pleaded  not  guilty  to  the  indictment  found  by  the  grand  jury  of  the  county 
of  Middlesex;  which  charged  him  with  the  publication   in  that  county   of 
certain  libels  upon  the  Administration  of  Government  in  Ireland,  and  amongst 
others  upon  the  Lord  Lieutenant  and  Lord  High  Chancdior  of  Ireland  ;  and 
the  trial  was  had  on  this  day  at  the  bar  of  the  court  by  a  jury  of  the  county 
of  Middlesex.     In  the  course  of  the  trial,  the  publication  of  the  libels  having    . 
been  proved  to  be  made  in  that  county,  by  insertion  of  them  in  Mr.  Cobbetfs 
Weekly  Register,  which  was  printed  and  published  in  Westminster,  the  fol- 
lowing evidence  was  given  on  the  part  of  the  crown  to  shew  that  such  publi- 
cation was  made   by  the  procur^nent  of  the  defendant.     Mr.  Cohbett,  the 
publisher  of  the  Register,  proved  that  before  the  publication  of  the  libels  in  his 
paper  he  had  received  an  anonymous  letter  (the  original  of  which  he  believed 
to  be  destroyed)  in  the  same  hand^^miting  as  the  libels  which  he  afterwards 
received;  in  which  letter  (parol  evidence  of  which  was  admitted,  after  ob- 
jection taken  and  over-ruled^  to  be  given  for  this  purpose)  the  writer  inquired 
whether  it  would  be  agreeable  to  Mr.  Cobhett  to  receive  for  publication  in  his 
Register  certain  information  of  public  ai$airs  in  Ireland:  and  if  it  were,  he 
was  desired  to  say  to  ^hom  such  information  was  to  be  directed.     In  conse 
quence  of  the  receipt  of  this  letter,  which  Was  published  in  the  Register,  Mr. 
QMett,  through  the  medium  of  the  same  Register,  requested  the  promised 
information  to  be  directed  to  Mr.  Budd,  No.  1^,  Pall  Mall,  whose  shop  was 
at  that  time  used  by  Mr.  Cobbett  for  the  publication  of  his  Register,  where 
letters  of  communication  were  addressed  to  him,  and  from  whence  he  receiv- 
ed them;  his  own  house  being  in  Duhe-street,   Westminster,     After    this 
intimation  Mr.  Cobbett  received  in  due  time  two  several  letters,  containing  diffe- 
rent parts  of  the  libels  in  question,  both  in  the  same  hand-writing  wUh  the 
letter  previously  received.     Both  the  letters  came  under  cover,  but  the  covers 
were  believed  to  be  either  destroyed  or  lost,  having  been  thrown  aside  as  use- 
less ;  and  therefore  parol  evidence  was  admitted  to  prove  that  they  had  the 
Irish  post  mark  upon  them,  and  were  directed  in  the  manner  pointed  out  in 
the  Register.     The  first  of  the'letters,  dated  29th  of  October  1803,  was  re- 
ceived and  the  cover  opened  by  Mr.  Budd,  who  thereupon  sent  it,  together 
with  the  cover  opened,  to  Mr.  Cobbett,  in  Duke^street,  by  a  person  in  the  office 
"whom  the  witness  did  not  recollect.     But  in  consequence  of  his  desiring  Mr. 
Budd  not  to  open  any  other  letters  so  directed,  Mr.  Cobbett  received  the 
next  letter,  which  came  to  Mr.  Budd  by  a  subsequent  post,  unopened.     Seve- 
ral witnesses  were  then  called,  who,  upon  examination  of  the  letters  so  re- 

(a)  Vide  this  case,  upon  demurrer  to  a  plea  to  the  jurisdiction  of  the  Court,  6  East,  683 
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ceived  by  Mr.  Cobbeti,  swore  to  their  belief  of  their  being  the  hand*writing 
of  the  defendant,  who  at  the  period  in  question  was  an  Irish  Judge.  It  was 
then  proposed  by  the  Attomey-'General  that  the  letters  containing  the  libels 
should  be  read,  whioh  he  said  contained  internal  evidence  that  they  were 
written  and  sent  by  the  writer  to  Mr.  Cobhett  for  the  purpose  of  being  pub- 
lished in  his  Register.     But  previous  to  their  being  read, 

Adam^  Park,  Lockhart,  and  Richardson,  objected  to  the  reading  of  the 
libels,  upon  the  ground  that  there  was  no  evidence  to  go  to  the  jury  of  a  pub- 
lication 6y  the  defendant  in  Middlesex.  Admitting,  for  the  sake  of  argument, 
that  the  letters  were  in  the  hand-writing  of  the  defendant,  there  was  no  evi- 
dence that  he  had  sent  them  into  Middlesex  to  be  there  published ;  nor  any 
privity  established  between  him  and  Cobbett  the  publisher.  It  was  not  proved 
that  the  envelopes  were  in  the  defendant's  hand-writing ;  but  papers  written  by 
him  and  not  intended  for  publication  might  have  fallen  into  the  hands  of 
another,  who  transmitted  them  to.  Cobbett.  The  mere  circumstatice  of  the 
envelopes  having  the  Irish  post  mark  upon  them  could  not  connect  them  with 
the  defendant ;  who  was  not  even  proved  to  have  been  in  Ireland  at  the  time.(l) 
Neither  did  it  appear  thai  the  first  letter,  which  was  opened  by  Budd,  who 
was  not  called  as  a  witness,  was  really  contained  in  the  envelope  which  was 
sent  opened  with  it.  The  second  letter  was  indeed  connected  with  the  enve* 
lope,  but  there  was  no  evidence  that  either  of  the  papers  wa3  received  from 
the  Postofiice,  which  might  have*  been  ascertained  by  persons  employed  in 
that  office.  If  it  were  urged  that  the  papers  themselves  contained  internal 
evidence  that  they  were  intended  for  publication,  the  same  might  have  been 
urged  in  the  case  of  the  Seven  Bishops^  where  there  was  clear  proof  of  a 
publication  in  Middlesex ;  for  the  petition  whioh  had  been  prepared  and  sign- 
ed  by  them  at  Lambeth  in  the  county  of  Surry,  was  found  in  the  king's  hands 
in  Middlesex,{a)  and  was  addressed  to  him  :  and  the  only  link  wanted  was, 
that  it  came  there  by  the  agency  of  the  Bishops  ;(6)  which  was  holden  not  to 
be  supplied  by  the  evidence  of  their  acknowledgment  of  their  hand-writing 
in  that  county:  ib.  345—0.  360-*365:  in  consequence  pf  which  Lord 
Smuierland  was  afterwards  called  to  prove  the  delivery  of  it  by  the  bishops  to 
the  king  in  Middlesex. 

The  Attomey^General,  SoUdtor-General,  Erskine^  Garrow,  Wood,  and 
Abbott,  for  the  crown,  were  stopped  by  the  Court 

Lord  Ellknborovoh,  C.  J.  Nothing  which  falls  firom  the  Court  will  over- 
rule or  tend  to  shake  that  which  was  soundly  ruled  in  the  case  of  the  Seven 
Bishops,  where  the  only  evidence  at  first  relied  on  was  of  a  confession  by  the 
defendants,  extorted  as  it  was,  of  their  having  owned  in  Middlesex  their  signa- 
tures to  the  petition  which  had  been  prepared  and  signed  in  the  county  of 
Surry ;  but  there  was  no  evidence  of  any  publication  of  the  libel,  as  it  was 
then  called  (though  ii  was  nothing  more  than  a  decent  and  humble  petition  of 
those  reverend  persons  to  the  king,)  in  the  county  of  Middlesex,  until  Lord 
Sunderland  vr^  called,  who  gave  evidence  of  a  publication  of  the  paper  in 
that  county  proper  to  be  left  to  the  jury.  But  here  there  is  no  question  of  the 
fact  of  publication  by  Mr.  Cobbett  in  Middlesex  of  that  which  is  admitted  to 
be  a  libel :  and  the  6nly  question  is,  Whether  the  defendant  were  accessory  to 
that  publication  ?  For  if  he  were,  the  offence  is  established.  For  one  who 
procures  another  to  publish  a  libel  is,  no  doubt,  guilty  of  the  publication,  in 
whatever  county  it  is  in  fact  published  in  consequence  of  his  procurement. 
Now  material  evidence  of  the  fact  of  such  procurement  may  be  collected  from 
the  papers  themselves,  as  they  have  been  opened  by  Mr.  Attorney-General, 

(1)  That  the  poflt-mark  of  a  particular  place  is  oot  iuffieient  evidence  of  publication 
there,  see  71u  King  v.  Watton,  I  Campb.  dl5. 
(c)  The  case  of  the  Seven  Biahopa,  4  St.  Tr.  337. 
lb)  The  case  of  the  Seven  Bishopa,  4  St.  Tr.  344,  6. 
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which  papers,  as  the  proof  at  present  stands,  are  in  the  hand-writing  of  the 
defendant ;  and  are  said  to  answer  the  description  of  those  which  CJobbett  had 
been  previously  desired  to  publish,  and  which  papers  came  to  his  hancis  through 
the  medium  pointed  out  by  him  in  his  Register.  How  then  can  we  be  called 
upon  to  pronounce  that  there  is  ,no  evidence  to  go  to  the  jury  of  such  procure- 
ment before  we  have  heard  read  the  papers  themselves  7  I  am  therefore  of 
opinion  that  we  are  bound  in  dnty  to  receive  the  evidence. 

Grose,  J.  concurred  in  the  same  opinion. 

Lawrence,  J.    The  case  of  the  Seven  Bishops  does  not  apply  to  tbe  pre- 
sent.    Before  Lord  /Sunderland  was  called  the  only  evidence  against  tbe  de- 
fendants was  of  a  confession  by  them  in  Middlesex  of  their  hand-writing  to  a 
paper  which  was  shewn  them,  which  was  stated  to  have  been  written  in  Surry; 
but  that  was  no  evidence  of  a  publication  by  them  in  Middlesex,     But  here 
there  is  clear  proof  of  a  publication  in  Middhsex  by  Cobbetf,  and  the  only 
question  is.  Whether  this  were  done  by  the  procurement  of  the  defendant? 
Then  after  it  has  been  proved  by  the  witness  that  he  received  a  notification  by 
letter  that  he  should  have  papers  of  a  certain  description  sent  to  him  to  palh 
lish,  if  he  would  undertake  to  publish  them,  to  which  he  had  given  a  public 
answer  m  his  Register  in  the  aifirmative,  directing  to  whom  the  papers  should 
be  sent :  and  when  afterwards,  in  consequence  of  that  communication,  he 
receives  papers  through  the  channel  pointed  out  by  him,  papers  which  are 
proved  to  be  in  the  hand-writing  of  the  defendant,  (as  it  stands  at  present,) 
and  answering,  as  they  are  said  to  do,  the  description  of  those  before  notified 
to  him  as  intended  for  publication,  must  not  the  papers  themselves  be  read  f 
and  is  there  not  evidence  to  go  to  the  jury  for  them  to  decide  whether  the  pa- 
pers were  sent  by  the  defendant,  or  by  some  other  perspn  ?, 
<  Le  Blanc,  J.  delivered  his  opinion  to  the  same  effect ;  and  added,  in  an- 
swer to  the  objection  that  there  was  not  strict  evidence  of  a  delivery  of  the 
letters  by  the  post  to  Mr.  Cobbett,  that  it  was  not  material  for  the  decision  of 
the  present  question,  how  the  letters  came  to  Mr.  Cobbett^  whether  by  the  post 
or  a  private  hand ;  that  was  matter  of  observation  to  make  to  the  jury.(l) 

The  libels  were  then  read  at  len^h,  and  in  addition  to  the  libellous  matter 
charged,  contained  various  expressions  declarative  of  the  author's  intention  to 
have  them  published  in  the  Register :  and  the  latter  paper  contained  an  ac- 
knowledgment of  the  publication  of  the  former  part  of  the  correspondence. 

The  defendant  afterwards  called  witnesses  to  disprove  the  hand-writing,  and 
went  to  the  jury  upon  the  fadt  that  the  libels  were  not  in  his  hand-writing : 
but  after  a  trial  of  some  length,  the  jury  found  a  general  verdict  of  guilty. 


The  King  v.  The  Commissioners  of  Sewers  for  the  County  of 

Somerset. 

71Sa>t,71.    Nov.  25, 1805. 

By  Stat.  23  H.  8.  c.  5,  the  jary,  by  whom  a  presentment  is  made  to  commissioners  of  new- 
ers  ooncerning  what  lands  are  within  a  level  and  subject  to  a  certain  rate,  ought  to  bs 
summoned  by  the  sheriff /rom  the  body  of  the  eotMy  in  pursuance  of  a  precept  directed 
to  him  from  the  commissioners  for  that  purpose.  And  a  presentment  made  by  a  tUmi- 
ing  jury  J  constituted  according  to  ancient  usage,  originaJly  returned  by  tbe  sheriff,  at 
the  commencement  of  every  new  commission  of  sewers,  from  certain  parishes  or  dis- 
tricts composed  of  land  owners  there,  interested  in  disclaiming  the  general  charges  of 
the  level,  which  jurymen  acted  for  life,  unless  removed  for  cause,  and  only  the  fore- 
man of  whom  was  summoned  by  the  sheriff  on  the  particular  occasion,  which  foreman 
thereuDon  convened  the  other  jurymen,  is  illegal  and  void :  and  the  want  of  jurisdic- 
tion or  such  presenting  jury  cannot  be  waived  by  traversing  their  presentment,  and 
^ 

(1)  Vide  7^  King  v.  WtUson,  1  Ctmpb.  216. 
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going  to  trial  before  another  jury  properlrreturned  from  the  body  of  the  county,  by 
whom  such  presentment  was  confirmed.  The  presenting  jury,  after  being  asvom  and 
charged,  must  also  prosecute  their  inquiry  upon  hearing  eTidence  on  oath  before  the 
commissioners  in  curia^  and  make  their  presentment  thereon,  and  not  upon  information 
collected  in  pais^  without  oath. 

UPON  a  rule  to  shew  cause  why  certain  presentments  and  other  proceed- 
ings  had  l>efore  these  commissioners,  and  which  were  returned  by  certiorari 
into  this  Court,  should  not  be  quashed  for  illegality  and  improper  practices,  it 
appeared  that  in  Easter  term  43  Geo.  3,  a  mandamus  had  issued  to  the  com- 
missioners to  make  a  rate  on  the  owners  of  lands,  d&c.  within  the  level  of 
HuntspiU  in  the  county  of  Somerset,  which  might  have  loss  by  inundations  of 
the  sea  for  want  of  a  sufficient  sea-wall  there,  or  be  benefited  by  such  wall,  for 
repaying  to  B.  and  other  certain  sums  advanced  by  them  to  R,  S,  the  collector 
appointed  by  a  decree  of  the  commissioners  in  June  1799,  for  the  purpose  of 
making  a  sufficient  wall  there ;  and  which  decree  directed  the  money  so  ad- 
vanced to  be  reimbursed  by  a  rate  made  on  the  level.     In  consequence  of  this 
mandamus,  and  of  attachments  obtained  against  the  commissioners  in  Hilary 
term  1804,  the  execution  of  which  was  suspended,  the  commissioners,  on  the 
20th  of  April  1804,  issued  a  precept  under  their  hands  and  seals  to  the  sheriff 
of  the  county,  directing  him  to  issue  his  warrants,  and  cause  to  be  summoned 
the  foreman  of  the  several  juries  of  HuntspiU,  Bumham,  d&c.  Pureton,  and 
Paulett,  to  appear  before  the  commissioners  at  a  session  of  sewers  at  Bridge^ 
water  on  the  4th  of  May  1804,  to  receive  their  charge  and  instructions  for 
returning  correct  lists  of  all  the  occupiers  of  lands,  &c.  within  their  respec- 
tive views,  lying  within  the  level  of  HuntspiU     In  consequence  of  which  pre- 
cept the  sheriff  issued  his  warrant  to  the  clerk  of  the  sewers  to  summon  in  his 
name  the  foreman  of  the  several  juries,  who  were  summoned  accordingly.     It 
appeared  from  the  affidavits  of  the  clerk  to  the  commissioners  and  of  other 
persons,  (made  in  support  of  the  presentments  after  mentioned,)  that  the  mode 
of  forming  juries,  as  far  back  as  living  testimony  went,  and  the  records  of 
proceedings  before  the  commissioners  of  sewers  for  the  county  could  be  traced, 
and  immemorially  as  they  believed,  was  this ;  on  the  issuing  of  any  new  com- 
mission of  sewers,  the  commissioners  issued  their  precept  to  the.  sheriff  of  the 
county  to  summon  juries  for  the  different  parishes  or  districts  in  the  county, 
who,  upon  their  appearing  at  the  next  court  of  sewers  appointed  for  that  pur- 
pose, nominated  one  out  of  each  set  of  jurors  so  returned  as  their  foreman. 
That  the  jurymen  so  named  had  always  consisted  of  persons  residing  in  or  near 
the  parish  or  district  where  their  views  had  immemorially  been  made,  as  per- 
sons having  the  best  local  knowledge  and  information  of  the  subjects  of  their 
presentments,  and  were  more  or  less  numerous  according  to  the  extent  of  their 
several  views,  which  were  well  known :  and  that  the  foreman(a)  and  other  jury- 
men were  sworn  by  the  commissioners  to  inquire  and  present  all  defaults,  im- 
pediments, and  annoyances,  &c.  within  their  view,  and  all  such  other  matters 
as  they  ought  to  present  as  long  as  they  continued  in  office.    That  in  no  in- 
stance was  it  known  that  any  of  the  juries  had  intermeddled  with  each  other's 
views.     That  every  juryman  so  returned  and  sworn  generally  continued  for 
life,  unless  discharged  by  the  commissioners  for  good  cause,  in  which  case 
some  other  fit  person  was  sworn  into  the  jury  in  like  manner :  but  that  it  was 
not  usual  to  re-swear  them,  except  only  when  a  new  foreman  was  chosen.     But 

(a)  The  foreman's  oath  was  as  follows  :  "You,  as  foreman  of jury  of  sewers, 

shall  swear  that  you,  together  with  your  jury,  shall  diligently  inquire,  and  at  all  sessions 
of  sewers  whereunto  you  are  lawfully  summoned,  a  true  presentment  make,  of  all  impe- 
dimenU,  defaults  and  annoyances  of  or  by  water  found  within  your  view,  as  also  of  all 
other  matters  and  things  which  you  as  foreman  of  said  jury  ought  to  present,  according 
to  the  best  of  your  knowledge  and  judgment,  and  as  long  as  you  shall  continue  in  the 
office,  without  any  concealment.'*    The  juryman's  oath  was  the  same,  nwtaHs  mutan- 
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in  ^e  inBtMiocfl  of  the  prasentmeiits  of  tlie  HmUspiU  ^uTy,  «nd  of  the  Sum- 
ham,  Ptttiktt,  and  Afher  parish  juries  after  mentioned,  it  iqipeared   that  the 
usual  mode  had  been  so  far  departed  from,  that  the  juries  making  those  pre- 
sentments had  been  previously  re-sworn  in  court.     That  when  such  present- 
ments have  been  traversed,  then  the  practice  has  been  to  issue  a  precsept  to  the 
sheriff  to  summon  a  jury  to  try  the  traverse  from  other  parts  of  the  county  at 
large  than  those  within  the  level  in  question.    It  further  appeared,  that  in  pur- 
suance of  the  above  mentioned  summonses,  the  standing  iury(a)  of  seirers  for 
the  parish  of  HuntspiU  attended  a  court  of  sewers  at  BridgevDoter  4  ^nd  on 
the  20th  of  May  1804,  received  a  charge  from  the  Court  to  make  a  return  of 
persons  and  lands  within  that  part  of  the  level  of  HuntspiU  which  lay  in  the 
parish  of  HuntspiU  receiving  benefit  or  avoiding  damage  by  reason  of  the  waU 
which  had  been  erected ;  that  they  were  to  do  this  with  the  assistance  of  CI  C 
the  surveyor  of  the  level  appointed  by  the  decree,  and  were  to  hear  evidence 
as  to  the  quantity  and  value  of  each  person's  pr^>erty  so  situated,  and  present 
a  list  of  the  same  accordingly.    The  said  jury  attended  again  at  An  adjourned 
court  on  the  9th  of  June,  when  CL  C.  the  aurveyor  being  sworn,  gave  in  a  list 
of  the  persons  and  pr(qperty  within  the  pariah  of  HuntspUl  liable  to  be  asaewed, 
which  list  was  then  adopted  by  the  jiiry,  and  a  presentment  made  and  aigned 
by  them  accordingly.     At  the  next  court,  liolden  by  adjournment  on  the  13th 
of  July,  the  standing  juries  for  the  parishes  of  Paulett  and  Pureton  severally 
received  the  like  charge;  and  on  the  27thof  J«/y,  at  another  acyourned  court, 
the  surveyor  being  sworn,  delivered  in  similar  lists  of  the  persons  and  lands  in 
their  respective  parishes  which  would  be  liable  to  damajre  if  the  new  searwall 
did  not  exist  in  the  parish  of  HunispiU;  but  befi^re  his  evidence  was  closed 
the  standing  jury  for  the  parish  of  Paulett  delivered  in  a  presentment  which 
had  been  previously  prepared  and  signed,  finding  in  substance  that  no  person 
in*  land  untAin  their  parish  would  be  damaged  by  inundations  of  the  sea  for 
want  of  the  said  waU,  nor  receive  benefit  by  its  erection.     And  the  Pureton 
jury  then  made  a  siaiilar  presentment.     The  Paulett  ahd  Pureton  present- 
ments were  traversed  at  a  court  holden  on  the  dlst  of  August :  and  at  another 
court  holden  on  the  6th  of  October  following,  those  traveraes  were  aererallj 
tried  before  juries  summonedfrom  the  body  of  the  county  by  the  sheriff  in  con- 
sequence of  a  precept  durected  to  him  by  the  commissioners  for  that  purpose; 
and  they,  after  hearing  evidence  on  both  sides,  found  verdicts  in  support  of 
the  respective  presentments.    The  afficLavits  of  the  prosecutors  idle^ed  that 
xnost,  if  not  all  of  the  persons  coigpoaing  the  standing  juries  for  the  several 
parii^ies  were  interested  in  negativing  the  liability  of  their  parishes  to  the  ex- 
pence  and  support  of  the  sea-wall  in  question,  being  oi^ners  of  land,  &c. 
within  the  same  on  whom  th^  expence  would  fall :  and  further  charged  several 
of  the  jurymen  with  having  combined  to  make  their  returns.    And  dien  stated, 
that  they  had  q>plied  to  tl^  commissioners  to  summon  a  jury  yrom  the  body  of 
the  county  for  the  purpose  of  making  the  presentments  in  order  to  the  making 
of  a  rate ;  that  the  commissioners  issued  their  precept  to  the  sheriff  accord- 
ingly ;  who  returned  a  jury  to  a  court  of  sewers  hdden  at  Bridgewater  on  the 
dOth  of  October;  but  the  commissioners  then  attending  told  the  jury,  that  the 
court  had  been  advised  that  they  had  no  right  to  employ  them  to  make  a  return 
of  lands  in  the  lend,  and  thereupon  dismissed  them ;  and  then  ordered  a  pre- 
cq)t  to  be  issued  to  the  sheriff  to  summon  the  standing  juries  for  BurMuxm 
and  the  other  parishes  within  the  level  to  attend  the  court  on  the  9th  of  No- 
vember  1804,  on  which  day  the  respective  juries  attended^  and  being  sworn, 
were  charged  to  return  all  persons  having  lands,  &M.  in  the  level  of  JUuntsfiU 
within  thc&^several  vi^ws  which  had  car  might  have  benefit  1^  preventing  the 
invndation,  <&c.    Each -of  these  Juries  returned  at  an  adjoomed  court  hdden 

(a)  It  was  the  jpractics  for  the  ibramaa  whan  jominonad  to  con  vans  the  oibar  jaryaiAO 
to  attend. 
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on   tke  39d  of  iVbwmAttr,  Unt  no  person,  6&c.  within  tlie»  different  parishes 
^nrould  be  benefited  by  the  sespwall  in  qnestioo;  and  these  presentments  also, 
^rliiefa  were  made  wtdioot  hearing  evidence,  thoof  h  tendered,  were  alleged  by 
tlie  prosecntors  to  have  beea  made  thronffh  the  lil^  combination  and  interested 
imotiTes,  and  by  owners  or  occapiers  of  landsi  within  the  respective  parishes ; 
aa<l  circnmstancesr  were  addncad  to  shew  that  they  had  been  previously  pre* 
pared.    At  the  suie  court,  about  60(  tramerses  of  the  MunisfiU  presentment 
iweie  entered,  some  of  them  in  the  names  of  jiiy}Emen  who  had  signed  the  other 
pgwaeniments ;  and  it  was  alleged  that  meetings  had  been  hotden  by  advertise- 
ment,  and  aefasoripdoiis  entered  into  by  jnvymen  and  odwrs*  who  had  taken 
pcnrt  in  the  proceedings,  for  opposing  die  making  and  hevym^  of  the  proposed 
rflrte.     The  afidavits  in  snppoit  of  the  presentments,  in  addition  to  rknB  usage 
before  mentioned,  which  had  always  prevailed,  respecting  the  mode  of  suok 
moBing  the  presenting  juries,  alleged  that  the  se»-wall  in  dispete  in  the  parish 
of  HmnUpUly  had  immemorially  l^n  rqiaired  by  the  owners  of  ceptaiB  lande 
Ijing  in  that  parish,  who  had  let  it  fall  to  decay;  and  denied  the  necessity  of 
tke  new  works  lately  made  to  the  same,  and  the  benefit  thereof  to  the  perishes 
newly  charged.     And  the  affidavits  of  certain  jerymen  went  to  deny  combi- 
nation in  themselves,  or  in  others  to  their  knowliedge.    The  commissioners, 
defendants,  also  made  affidavits,  exculpating  themselves  from  any  intentional 
errors,  and  from  afl  knowledge  of  improper  practices  in  others;  and  submit- 
ting to  act  as  the  court  should  think  proper  to* direct :  and  with  respect  to  the 
disnaisBal  of  the  jury  summoned  by  the  sheriff  to  attend  before  them  on  the 
20th  of  October  1804,  they  answered  that  they  had  so  done,  because  it  appeared 
to  them  to  be  expected  that  the  jurors  so  returned  should  be  required  to  view 
all  the  lands  in  the  level  ofHuntspiU,  and  to  assesesucb  as  were  liable  to  con- 
tribute to  the  expence  of  repairing  the  said  ^ba-wall ;  and  that  they  had  been 
advised  that  no  instance  had  occerred  of  a  jury  having*  been  impannelled  and 
sworn  for  such  a  purpose,  and  that  they  had  no  power  to  compel  the  jury  so 
to  act 

Tripp  appeared  for  the  commissioners ;  and  after  adverting  to  l^eir  excul- 
patory affidavits,  which  acquitted  them  of  any  intentional  error,  admitted  that 
the  whole  proceedings  had  been  founded  in  mistake.  He  stated  that  com- 
missioners of  sewers  were  by  law  to  proceed  by  view,(a)  survey,  ib.  106,  7, 
uid  presentment,  ib.  lOd.  They  themselves  were-  to  view,  and  they  were  to 
appoint  surveyors  and  other  competent'  persons  to  go  throughout  and  survey 
the  level,  and  point  out  all  de&uhs  and  obstructions  proper  to  be  remedied 
and  removed ;  and  in  case  of  omission  l^  the  party  complained  of,  the  com- 
missionerB  ought  to  summon  an  indifferent  jairyfrom  the  body  of  the  county  to 
hear  the  charge  and  defence  by  proper  evidence  upon  oalli,  who  were  there- 
upon to  make  their  presentment  accordingly.  Instead  of  which  the  present- 
.  meats  in  question  had  been  made  by  what  were  caHed  sicndnig  juries,  com- 
posed of  persons  havin^r  lands  in  the  very  district  sought  to  be  burtbened,  and 
consequently  directly  interested  in  the  questions  submitted  to  them ;  and  these 
had  mistaken  their  functions,  and  taken  iiqpon  themselves  to  determine  what 
Imds  were  within  the  level. 

Tke  Omrt  were  all  clearly  of  opinion  that  the  presentments  made  by  juries 
of  the  description  mentioned  coakl  not  be  seppcMted  :  uid  wished  not  to  be 
called  opon  to  give  any  opinion  upon  the  criminatory  parts  of  the  affidavits  in 
support  of  the  rule :  Imt  suggested,  that  if  there  were  any  doubt  whether  such 
or  such  lands  were  within  the  level,  it  might  best  be  tried  up<»  issues,  if  the 
parties  conld  agree  upon  them.  It  was  however  preposed  by  the  counsel  in 
support  of  the  rule  to  leave  the^whde  matter  to  arbitration,  mi  the  case  stood 
o?er  for  a  few  days  in  order  to  obtain  the  consent  of  the  other  parties.  But 
the  proposal  not  heing  then  acceded  to, 

(a)  Vide  Cottta  ea  Sewan,  106, 6. 
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PeUy  Peake,  and  Moore,  shewed  cause  against  the  role,  and  endeavoured  to 
support  the  presentments  of  the  Pauktt  and  Pureion  juries,  by  referring  to 
the  usage  which  had  at  all  times  prevailed  in  that  part  of  the  county  of  having 
standing  juries,  as  they  are  called,  to  make  presentments  to  the  comniissioners 
of  sewers  within  certain  known  limits.     Commissions  of  sewBtB,  they  ob- 
served, existed  before(a)  the  stat.  23  H.  8.  c.  5,  which  gave  them   their  pre- 
sent form ;  for  the  statute  itself  refers  to  proceedings  before  it  was  passed, 
and  the  usage  was  probably  antecedent  tb  the  statute.    The*  presentments  do 
not  conclude  the  rights  of  the  parties,  but  merely  serve  as  charges  or  exonera- 
tions to  put  the  matters  disputed  in  a  course  of  trial ;  the  objection,  therefore, 
of  interest  in  the  jurors  making  the  presentments  is  not  so  material  as  to  viti- 
ate a  long  established  usage :  especially  when  it  is  considered  that  they  who 
have  lands  within  the  reach  of  the  mischief  are  most  interested  in  guarding 
themselves  as  well  as  others  against  it     The  jurors  are  in  the  first  instance 
returned  by  virtue  of  a  precept  issued  to  the  sheriff  to  summon  them  :  and 
there  is  this  advantage  derived  from  such  a  usage,  that  the  persons  so  selected 
must,  from  their  local  knowledge,  have  better  opportunities  of  inarming  them- 
selves of  nuisances  affecting  t^ir  district.     In  a  case  in  Styles,{h)  one  of  the 
exceptions  taken  to  a  presentment,  on  which  it  was  quashed,  was  that  **  it  did 
not  appear  that  the  breach  was  within  the  hundreds  whence  the  Jury  came; 
and  so  they  had  no  authority  to  inquire  :"  which  shews  at  least  that  the  loca- 
lity of  the  presenting  jury  was  not  considered  as  any  objection  under  the  stat 
of  Hen.  8th :  and  in  other  books(e)  it  is  said,  that  the  ancient  practice  and 
usage  of  the  commission  of  sewers  ought  to  be  upholden.     The  presenting 
juries  are  charged  at  one  court  to  inquire,  and  at  the  next  court,  being  re* 
sworn,  they  make  their  presentments ;  and  such  presentments  are  traversable ; 
and  whatever  objection  might  have  been  made  to  them  in  the  first  instance,  it 
has  been  waived  by  the  parties  having  actually  traversed  them,  and  gone  to 
trial  before  a  jury  summoned  by  the  sheriff  from  the  body  of  the  county, 
against  whom  there  is  no  objection,  and  by  whom  the  presentments  of  the 
standing  juries  have  been  confirmed. 

The  SoUdtor-General,  Burroughs  and  NewboU,  in  support  of  the  rule,  were 
stopped  by  the  Court. 

Lord  Ellenborough,  C.  J.  I  should  be  sorry  to  be  pressed  to  give  any 
opinion  upon  any  other  parts  of  the  case  than  the  mere  legality  of  the  pro- 
ceeding :  how  it  happened  that  a  legal  jury,  summoned  by  the  sheriff  from 
the  body  of  the  county,  were  dismissed,  and  other  vicious  juries  substituted  in 
their  place,  the  jurymen  of  which  vicious  juries  are  also  charged  with  having 
entered  into  a  previous  combination  to  make  certain  presentments,  I  shall 
not  at  present  inquire :  but  any  thing  more  alien  from  judicial  proceedings 
than  these  I  never  saw.  There  may  be  some  use  in  the  standing  juries  for 
the  purpose  of  advising  and  assisting  the  commissioners  in  their  inquiries; 
but  not  as  juries  to  make  presentments,  being  themselves  a]so  interested  in 
the,  subject-matters  of  their  presentments.  In  the  first  place,  the  juries  were 
not  summoned  by  the  sheriff :  the  precept  from  the  commissioners  to  the  she- 
riff was  to  summon  the  foremen  of  the  juries,  and  the  return  of  the  sheriff  is 
that  he  has  returned  the  foremen ;  there  is  no  return  of  the  jurymen  them- 
selves. That,  therefore,  is  not  pursuant  to  the  act  of  parliament ;  which,  at 
any  rate,  requires  the  presentment  to  be  made  by  a  disinterested  jury  returned 
by  the  sheriff,  and  not  by  a  body  aliene  altogether  to  the  juriisdiction.  In  the 
case  referred  to  from  Styles,  there  was  no  question  but  that  the  jury  was  io 
be  returned  by  the  sheriff.  Then  if  there  be  a  want  of  jurisdiction,  it  may 
be  taken  advantage  of  at  any  time,  afler  verdict,  as  well  as  before ;  and  no 

(o)  Vide  CaUU  on  Sewers,  24,  which  refers  to  Fitz.  Na.  Br.  113. 

{h)  185, 191,  2.  referred  to  in  OMU,  110. 

(c)  Moor,  625.  pi.  ]113,  and  19  Vin.  Abr.  Sewers,  418. 
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consent  of  parties  can  give  jurisdiction  where  none  is  given  by  law.  Then 
again,  after  the  juries  so  summoned  had  met,  instead  of  prosecuting  their  in- 
quiries before  the  commissioners,  by  hearing  evidence  legally  laid  before  them 
on  oath,  they  were  sent  out,  as  it  seems,  to  prosecute  their  inquiries  all  about 
the  country.  And  upon  information  so  picked  up,  they  were  afterwards  to  make 
their  presentments.  But  this  is  not  a  judicial  method  of  making  the  inquiry  ; 
the  jury  ought  to  be  sworn  before  the  commissioners,  before  whom  also  the 
inquiry  is  to  be  conducted,  by  evidence  delivered  upon  oath,  upon  hearing 
which  the  jury  are  to  make  their  presentment.  The  whole  proceeding  there- 
fi^re  is  irregular. 

The  other  Judges  concurred  in  directing  the  presentments  and  other  pro- 
ceedings complamed  of  to  be  quashed. 


Randall  v.  Randall. 

7  East,  81.    Nov.  25, 1805. 


Upon  a  reference  of  all  actions,  controyersies,  &c.  and  also  of  two  distinct  matters  of 
difference ;  if  the  arbitrator  omit  to  decide  one  of  such  distinct  matters,  that  vitiatee 
the  whole  award;  which  cannot  therefore  be  enforced  by  attachment^ 

UPON  a  rule  to  shew  cause  why  an  attachment  should  not  issue  against 
the  plaintiff  for  non-payment  of  20/.  195.  Sd,  a  sum  awarded  against  him  ,*  it 
appeared  that  the  parties  by  their  several  bonds  of  submission  referred  to  cer- 
tain arbitrators  to  determine  *'  all  actions  and  controversies,  6lc,  depending 
between  them ;  and  also  of  and  x^oncerning  the  value  to  be  put  on  the  hop- 
poles  and  potatoes  in  certain  land  (described  in  the  award  as  land  Jirst  there- 
inafter mentioned,)  and  the  workmanship  done  thereto)  and  taxes  and  rates 
paid  in  respect  thereof,  by  the  defendant ;  and  also  concerning  the  rent  to  be 
paid  annually  by  the  plaintiff  to  the  defendant  for  the  land,  (described  in  the 
award  as  secondly  ^^r  mentioned),  together  with  the  costs,  &c.  so  as  the  said 
award  were  made  in  writing  and  ready  to  be  delivered  to  the  parties  on  or  be- 
fore the  12th  of  May"  Then  the  arbitrators  by  their  award,  after  reciting 
the  above,  and  that  they  had  accepted  the  reference ;  and  that  the  parties 
bad  delivered  to  them  an  account  in  writing  respecting  the  matters  referred 
as  aforesaid,  and  that  they  had  heard  the  parties  and  examined  such  witnesses 
as  they  had  thought  necessary  touching  the  matters  referred  as  aforesaid,  and 
had  duly  considered  all  matters  and  things  referred  to  them,  found  the  value 
of  the  hop-poles  and  potatoes  in  the  grounds  mentioned  to  be  154/.,  and  the 
balance  due  ft'om  the  plaintiff  to  the  defendant  (including  that  sum  in  the  ac- 
count) to  be  28/.  195.  8c/.,  which  they  therefore  awarded  to  be  paid,  and  the 
costs,  6&C.  to  be  equally  divided  ;  but  they  did  not  notice,  nor  make  any  award 
concerning  the  rent  to  be  paid  annually  by  the  plaintiff  to  the  defendant  for 
the  land.     Wherefore  it  was  objected  by 

Comyn,  on  shewing  cause  against  the  attachment,  that  the  award  was  bad 
upon  the  face  of  it,  and  could  not  be  enforced.  For  that  where  several  dis- 
tinct matters  are  referred  to  arbitration,  if  it  do  not  appear  that  the  arbitrator 
has  determined  each  of  them,  the  award  is  void  for  the  whole  :  and  here  the 
words  "so  as  the  said  award  be  made,  6lc.  on  or  before  the  12th  of  May" 
makes  the  submission  conditional,  that  the  award  shall  include  a//  the  matters 
referred.  Though  if  the  reference  be  of  a/7  matters  in  difference,  and  the 
award  be  de  pnemissis,  generally,  it  shall  be  intended  that  the  arbitrator  de- 
termined all  the  matters  submitted  to  him,  unless  the  contrary  be  shewn ; 
and  he  cited  1  Roll.  Abr.  256.  Arbitrament^  L,  Risden  v.  Inglety  Cro.  Jac. 
838;  mddUton  v.  Weeks,  Cro.  Jac.  200;  Bradford  v.  Dry  an,  Willes,  208, 
and  BaspoU's  case,  8  Co.  98. 
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Espinaau^  in  support  of  the  nde  for  the  attachment,  eontencled^lbr  the  saf- 
ficiency  of  the  award,  so  far  as  the  arbitrators  had  determined   the  several 
matters  mentioned.    He  obaenredy  that  the  reference  was  doc  merely  of  snch 
matters  only,  but  of  off  actions,  controversiefl,  dbc. ;  and  the  arbitrstore  upon 
the  whole  have  found  a  balance  of  account  in  £nrour  of  the  defendant  to  the 
amount  of  20L  19s.  Qd.    The  Court  then  will  presume  that  the  arbitrators  did 
decide  on  every  matter,  which  was  brought  before  them,  unless  the  (contrary 
were  shewn  by  affidavit.     And  it  is  even  said  in  BasmMs  case,  that  tlioagh 
there  be  many  matters  in  controversy,  yet  if  one  ooly  be  signified  to  the  arbi* 
trator,  he  may  make  an  award  of  that :  fcnr  he  is  to  determine  secaitdnai  aSle- 
gata  ei probata;  and  it  is  in  every  day's  practice  that  an  award  may  be  good 
in  part  and  bad  in  part. 

Lord  Ellenborough,  C.  J.    That  is  where  it  does  not  appear  that  there  is 
any  notice  i6  the  arbitrator  upon  the  face  of  the  submission  that  there  is  any 
other  matter  referred  to  him  than  those  which  are  mentioned  to  him  Rt  the 
time  of  the  reference.     But  here  it  does  expressly  appear  that  there  was  ano- 
ther matter  referred,  on  which  there  is  no  arbitrament.    The  arbitrators  had 
three  things  submitted  to  them ;  one  was  to  determine  all  actions,  dl&c.  be- 
tween the  parties ;  another  was  to  settle  what  was  to  be  paid  by  the  defendant 
for  the  hop-poles  and  potatoes  in  certain  land  :  the  third  was  to  ascertain  what 
rent  was  to  be  paid  by  the  plaintiff  to  the  defendant  for  certain  other  land. 
The  authority  given  to  the  arbitrators  was  conditional,  it  a  quod,  they  sbouJd 
arbitrate  upon  these  matters  by  a  certain  day.    If  then  they  fail  as  to  one  of 
them,  the  condition  has  not  been  performed  upon  which  the  award  was  to 
have  its  obligatory  effect :  and  here  they  have  stopped  short,  and  have  omitted 
to  settle  one  of  the  subjects  of  difference  which  was  stipulated  for.     This  is 
not  like  the  case  where  an  award,  being  good  in  part  and  bad  in  part,  the 
good  part  shall  uot  be  vitiated  by  the  arbitrator  having  also  directed  some- 
thing to  be  done  which  is  superfluous  and  bad.    But  here  the  very  condition 
on  which  the  parties  submitted  to  the  award  has  faOed 

Lawrence,  J.  I  did  not  know  whether  there  might  not  have  been  some 
modern  decisions,  which  had  given  a  more  liberal  construction  in  support 
of  awards,  where  the  arbitrators,  having  distinct  matters  submitted  to  them, 
had  made  their  award  upon  some  of  them  only,  omitting  the  mention  of 
others ;  but  as  none  such  have  been  referred  to,  there  seems  to  be  no  answer 
to  the  cases  cited  against  this  award,  which  shew  that  the  arbitrators  have  not 
pursued  their  authority,  not  having  performed  the  condition  on  which  it  was 
deligated  to  them. 

Le  Blanc,  J.  The  contract  of  the  parties  is  in  effect  this  ,*  one  says,  that 
he  will  submit  to  the  arbitrators  to  ascertain  what  he  is  to  pay  for  the  hop- 
poles,  6&C.  upon  condition  that  it  shall  also  be  referred  to  them  to  decide' what 
rent  is  to  be  paid  for  certain  land.  And  he  may  fairly  have  said,  diat  unless 
both  those  matters  of  difference  were  referred,  he  would  not  refer  either  of 
them  singly.  If  then  the  arbitrators  omit  to  decide  one  of  them,  the  condi- 
tion fails  on  which  the  reference  was  agreed  to.(l)(2) 

Rule  for  the  Attachment  discharged. 

(1)  Vide  Jngrakam  ^  al.  v.  MUiug,  8  Eaft,  445. 
1)  ^ea  Oif  V.  Parker,  cited  4  Dal.  905.  8  Y.  607.     Bemme  v.  <lmggU,  7  W. 
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The  King  v.  The  Bailiffii  of  Ipswich. 

7£Mt,84.    Not.  96, 1806. 

The  Btat.  2  G.  2.  c.  82,  and  otber  acti  of  the  same  class,  mahiog  general  proTisions  for 
the  relief  of  insolveiit  debtors,  charged  in  execntion  on  process  issuing  oat  of  any  of 
the  courts  of  law,  extend  to  ti^erior  as  well  as  superior  jorisdictions.  But  the  appli- 
eatioti  IB  both  instances  nust  be  made  before  the  end  of  the  aextferm  after  the  prisoner 
is  charged  in  exeeation ;  except  he  can  shew  that  his  neglect  arose  from  ignorance  or 


THIS  came  on  upon  a  rule  calling  on  the  defendants  to  shew  cause  why  a 
writ  of  mandamus  should  not  issue  to  them  to  make  an  order  to  cause  one 
Rabi.  Arnold,  a  prisoner  in  execution  in  the  common  jraol  of  Ipsunck,  to  he 
broiight  up  to  a  court  of  Small  Fleas  to  be  holden  for  Uie  town  and  borough, 
to  take  the  benefit  of  the  Insolvent  Debtor's  Acts.    It  appeared,  that  Arnold 
was  charged  in  execution  for  18/.  in  the  custody  of  the  keeper  of  the  common 
gaol  there  on  the  17th  of  December  last,  at  the  suit  of  one  Booth,  upon  pro 
ceaa  issuing  out  of  the  said  court,  which  is  a  court  of  law  and  record  holden 
before  the  bailiffii,  and  proceeding  by  capias  ad  respondendum  to  final  judg- 
ment and  execution.    That  through  ignorance  and  mistake,  arising  from  mis- 
information as  to  the  power  of  that  court  to  discharge  insolvent  debtors,  he 
had  neglected  to  give  the  necessary  notices  and  take  the  requisite  steps  towards 
procuring  his  discharge,  till  a  court  of  Small  Fleas,  holden  on  the  7th  of  Oe- 
tuiber  last ;  when  that  Court,  upon  hearing  the  objections  of  the  plaintiff,  were 
of  opinion  that  they  had  no  jurisdiction  to  dbcharge  the  prisoner ;  conceiving 
that  the  statutes  for  relief  of  insolvent  debtors  applied  only  to  prisoners 
charged  in  execution  upon  process  issuing  firom  the  superior  courts ;  and  there- 
fore refused  to  make  any  order  for  bringing  him  up  to  take  the  benefit  of  the 
acts.     And  the  questions  now  were,  first.  Whether  an  insolvent  debtor  in  exe- 
cution under  process  sued  out  of  an  inferior  court  were  entitled  to  the  benefit 
of  the  several  acts  passed  for  the  relief  of  insolvent  debtors?    And  if  he  were, 
2dly,  Whether  this  party  were  in  time  to  apply  for  his  discharge  ? 

Aldo'son  shewed  cause ;  and  stated  the  ground  on  which  the  magistrates 

considered  that  they  had  no  jurisdiction  to  discharge  the  prisoner  to  be,  that 

the  several  general  acts  of  parliament  for  the  relief  of  insolvent  debtors  were 

confined  to  prisoners  charged  in  execution  on  process  originally  sued  out  of 

one  of  the  courts  of  Westminster,  or  who  had  been  removed  thither  by  habeas 

corpus,  and  continued  charged  in  execution  in  one  of  the  prisons  of  Uie  same 

courts;  winch  appeared  as  well  from  the  express  mention  of  the  courts  of 

Westminster  in  some  of  the  clauses,  as  by  references  in  others  to  the  terms  by 

which  those  courts  alone  are  regulated  in  their  proceedings.    The  st.  2  Geo. 

^.  c.  22.  8.  8,  enables  prisoners  charged  in  exeoutioa  for  debt  not  exceeding 

1007.  to  petition  any  of  the  courts  of  ktw  from  whence  the  process  issued  for 

their  discharge  on  the  conditions  therein  mentioned :  aod  the  Court  petitioned 

is  required  by  order,  or  rule  of  Courts  to  cause  the  prisoner  to  be  brought  up 

accordingly.    Then  the  st.  3  Geo.  2.  c.  27,  reciting  the  former  act,  and  that , it 

was  found  inconvenient  to  bring  prisoners  up  from  prisons  at  a  disUnoe  to  the 

courts  in  Westminster-hall  as  that  act  directs,  enacts  that  after  the  first  day  (^ 

Trinity  term  then  next,  before  any  prisoner  (except  in  London,  Westminster, 

and  Southwark,)  shall  petition  any  of  the  Courts  in  Westminster-hall  jfrom 

vhenu  the  process  issued  on  which  he  was  charged  in  execution,  he  shall  give 

notice  to  his  creditors,  at  whose  suit  he  was  in  execution,  d&c,  and  the  Court 

may  make  a  rule  for  him  to  be  brought  up  at  the  next  assizes  holden  for  the 

pim  nfhere  he  is  imprisoned.    These  acts  were  continued  or  revived  by  st.  8 

Geo.  2.  c.  24.,  14  Geo.  S.  6.  Sl^SlOeo.  S.c».,SB  Geo.  2.  c.  28,  and  32 
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Geo.  2.  c.  28.(a)      By  s.  13,  of  the  latter,  "  If  any  person  or  persons  shall  be 
"charged  in  execution  for  any  sum  not  exceeding  100/./'  and  shall  be  minded 
to  deliver  up  his  estate  and  effects  to  his  creditors,  "  it  shall  be  lawful  for  any 
"  such  prisoner,  before  the  end  of  the  first  term  next  after  he  shall  be  charged 
"  in  execution,  to  petition  any  court  of  law  from  whence  the  process  issued  upon 
"  which  he  was  so  taken  and  charged  in  execution,  or  the  court  into  which  he 
"  shall  be  removed  by  habeas  corpus,  or  shall  be  charged  in  custody,  and  shall 
"  remain  in  the  prison  thereof,"  certifying  the  causes  of  his  imprisonment,  and 
giving  a  true  account  of  his  real  and  personal  estate,  and  giving  notice  thereof 
to  his  creditors :  and  if  such  Court  shall  be  satisfied,  the  petition  shall   be 
received,  and  they  shall  give  a  day  to  the  parties  by  order  or  rule  of  Court  to 
appear  personally  before  them,  when  the  matter  of  the  petition  shall  be  exa- 
mined in  a  summary  way ;  and  on  oath  made  by  the  prisoner  of  his  estate  and 
effects,  and  assignment  thereof  made  by  him  to  his  creditors,  the  Court  may 
discharge  the  prisoner.     But  in  case  any  creditor  at  whose  suit  he  was  charged 
in  execution  be  dissatisfied,  the  Court  may  remand  the  prisoner,  and  direct 
him  and  the  dissatisfied  creditor  to  attend  on  some  other  day,  '*  some  time  at 
**  furthest  within  the  first  week  of  the  term  next  following,  &c.,  but  sooner  if 
'*  any  such  Court  shall  so  think  fit :"  after  which  the  Court  may  discharge  the 
prisoner,  unless  the  creditor  shall  agree  to  pay  him  2s.  M.  a-week  so  long  as 
he  shall  be  continued  in  execution.     But  if  failure  shall  be  made  in  the  weekly 
payments,  "  such  prisoner,  upon  application  in  term  time  to  the  Court  where 
*'  the  suit  in  which  he  shall  be  charged  in  execution  was  commenced,  or  shall 
*'  have  been  carried  on,  or  in  the  prison  of  which  court  he  shall  stand  com- 
"  mitted  on  any  habeas  corpus,  or  tn  vacation  time,  to  any  Judge  of  such  court, 
**  may,  by  order  of  any  such  Court  or  Judge,  be  discharged,"  &c.     It  is  plain 
from  the  terms  of  this  clause,  that  it  was  only  intended  to  refer  to  prisoners 
charged  in  execution  by  process  out  of  the  superior  courts,  or  who  were  re- 
moved into  the  prisons  of  such  courts  by  habeas  corpus :  and  by  comparing  it 
with  the  I5th  section,  it  appears  to  have  been  intended  to  be  confined  to  pri-  . 
soners  in  prisons  within  20  miles  of  Westminster-hall;  for  the  15th  section 
directs,  that  prisoners  "charged  in  execution  in  any  county  gaol,  or  in  any 
'*  other  gaol  or  prison  above  20  miles  from  Westminster-hall,  or  the  Court  out 
'*  of  which  the  execution  shall  be  issued,  d&c.  or  in  the  prison  of  which  court 
'*  any  such  prisoner  shall  stand  charged  in  execution,"  shall  proceed  in  like 
form  and  manner :  and  such  court  may  make  a  rule  for  bringing  him  up  to  the 
next  assies,  d&c.     On  the  other  hand,  the  16th  section,  which  is  compulsory 
on  a  prisoner  to  make  a  disclosure  of  his  estate  and  effects  on  the  application 
of  a  creditor,  is  relied  on  as  extending  in  terms  to  other  courts  of  record  than 
the  courts  in  Westminster-haU ;  but  in  that,  as  in  the  11th  section,  for  punish- 
ing extortion  in  gaolers,  where  the  Legislature  meant  to  include  inferior  juris- 
dictions, they  have  said  so  in  terms;  whereas  having  used  terms  in  the  13th 
section  which  can  only  apply  to  the  superior  courts,  they  as  plainly  evince 
their  intention  to  exclude  all  others.     And  a  prisoner  in  execution  under  the 
process  of  an  inferior  court  is  not  without  remedy,  as  he  may  remove  himself 
by  habeas  corpus  into  the  prison  of  a  superior  court.     He  concluded  by  stating 
the  readiness  of  the  defendants  to  receive  the  application  if  the  Court  thought 
they  had  jurisdiction. 

Lord  Ellenborouoh,  C.  J.  asked  the  prisoner's  counsel,  whether  the  ap- 
plication were  at  any  rate  in  time,  supposing  the  prisoner  had  been  in  custo- 
dy under  the  process  of  a  superior  court? 

Wilson  and  Pooky,  in  support  of  the  application,  referred  to  the  st.  33 
Geo.  3.  c.  5,  which  extends  the  same  relief  to  debtors  for  any  sum  noi  ex- 
ceeding 300/. ;  the  5th  section  of  which  enacts  "  that  where  any  such  debtor 

{a)  Vide  2  Burr.  747, 799,  and  901. 
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"  shall  neglect  to  take  the  benefit  of  the  stat.  32  G.  2.  c.  28,  or  of  that  act 
"  within  the  ti9te  limited  by  that  or  this  act,  and  shall  make  it  appear  to  the 
"  Coart  out  of  which  such  execution  issued  that  such  neglect  arose  from 
**  ignorance  gt  mistake,  such  debtor  shall  be  entitled  to  the  benefit  of  the 
**  acts,"  dErC.(a)     They  were  then  stopped  by  the  Court 

Lord  £i.LENBOROvOB,  C.  J.     If  there  be  any  question  upon  the  sufficiency 
of  the  excuse  for  the  delay  in  not  having  made  the  application  for  relief  in 
time,  that  must  be  decided  by  the  Court  below  upon  hearing  t^e  ground 
alleged  for  the  delay.     Upon  the  general  question,  I  .observe  that  the  words  of 
the  Stat.  2  Geo.  2.  c.  22,  are  general,  enabling  prisoners  charged  in  execution 
for  debts  not  exceeding  a  certain  amount  to  petition  any  of  the  courts  of  law 
from  whence  the  process  issued  to  be  discharged.     This  is  not  contravened  by 
any  general  provision  of  the  3  G.  2.  c.  27.     The  st.  8  Geo.  2.  c.  24.  s.  2,  for 
the  first  time,  introduces  the  word  term,  as  coupled  with  the  general  permis* 
sion  given  to  prisoners  to  petition  any  of  the  courts  of  law  from  whence  the 
process  issued ;  and  that  requires  the  petitimi  to.be  exhibited  "  before  the  end  of 
''  the  term  next  afier  such  person  shall  be  charged  in  execution ;"  a  limita- 
tion which  is  extraordinary  enough,  if  meant  to  be  applied  to  inferior  juris- 
dictions, whose  proceedings  are  not  regulated  by  terms.     But  there  are  other 
provisioQs  in  other  acts  of  parliament  upon  the  same  subject,  which,  it  is  ad- 
mitted, must  include  inferior  courts.    Then  in  favour  of  so  beneficial  a  reme- 
dy for  the  subject  we  will  construe  all  these  acts  together,  as  forming  one 
system  of  laws,  extending  to  inferior  as  well  as  to  the  superior  courts ;  limit- 
ing, however,  the  application  of  the  prisoner  for  relief  to  be  made  to  the 
court,  whether  of  superior  or  inferior  jurisdiction,  out  of  which  the  process 
issues,  within  the  term  next  after  he  was  charged  in  execution :  the  st.  8  Geo. 
%  using  the  word  term,  in  regard  to  inferior  courts,  as  if  it.had  required  the 
application  to  be  made  withm  the  next  three  months,  or   any  other  given 
time ;  the  duration  of  the  terms  bein^  of  general  notoriety.     Therefore,  let 
the  Court  below  receive  the  application,  and  hear  what  excuse  is  alleged  by 
the  prisoner  for  not  coming  in  time ;  and  if  he  should  appear  to  entitle  him- 
self to  receive  the  bene:fit  of  the  act,  let  them  give  it  to  him. 

Per  Curiam,  Rule  absolute. 


Ex  parte  John  King,  a  Bankrupt. 

7EMt,91.    Nov.  28, 1805. 

Mandamus  to  the  ^uarter-seflsiona  to  inquire  and  give  the  benefit  of  the  insolvent  debt- 
or'f  act  to  a  prisoner,  if  he  were  entitled  to  it,  denied,  where  it  appeared  that  he  was 
ID  execution  on  the  Ist  of  Janvary  1804,  for  a  larger  sum  than  the  act  extended  to  ; 
though  part  of  such  sum  were  composed  of  a  debt  upon  a  judgment  recovered,  which 
the  judgment  creditor  had  an  election  given  to  him  by  the  Lord  Chancellor  to  prove 
under  the  commission  by  a  future  day  not  arrived ;  but  which  it  was  stated  that  he  had 
elected  so  to  prove,  and  to  abandon  his  judgment  before  the  Ist  of  January  1804, 
though  the  prisoner  was  not  discharged  by  a  Judge's  order  from  such  execution  till 
long  aAer  that  day. 

THE  insolvent  debtor's  act  of  the  44  Geo.  3^.  c.  108,  after  requiring  all 
gaolers  to  make  out  lists  of  prisoners,  who  upon  the  Ist  of  January  ^804,  or 
since,  and  at  the  time  of  making  out  such  lists  were  in  their  custody  for  debt, 
&c.  enacts,  (sect.  4),  ''  that  every  person  who,  on  the  1st  of  January  1804, 
"  was  charged  in  any  prison  for  the  non-payment  of  debts,  6lo.  which  did  not 
"  on  the  whole  amount  to  a  greater  sum  than  1500/.,  and  whose  name  shall 
"  be  inserted  in  any  such  list  to  be  delivered  in  as  aforesaid,  taking  the  oaths 

(«)  Vide  Ptarce  v.  Taylor^  4  Term  Rep.  231,  which  arose  upon  a  similar  clause  in  26 
G.  3.  c.  44 ;  but  both  these  acu  were  temporary. 
Vol.  IV.  7 


50  CASES  IN  mCHAELMAS  TERM 

**  thereby  directed  to  be  taken,  and  performing  what  on  his  part  Is  required  to 
**  be  done,  shall  be  discharged,"  6lc.    In  April  1802,  a  commiaaicMi  of  bank- 
rupt was  taken  oat  against  John  King ;  and  in  TMnii^  term  1802,  JPoUard 
and  Co.  recovered  judgment  against  the  bankrupt,  for  a  debt  due  before  the 
bankruptcy,  and  he  was  thereupon  taken  in  execution  for  lI52/.»  tbe  debt  and 
costs :  after  which  PoUard  and  Co.  petitioned  the  Lord  Chancellor  to  be  let 
in  to  prove  their  debt  under  the  commission  :  and  on  the  7th  of  April  1803, 
the  Lord  Chancellor  made  an  order,  allowing  thehi  time  till  the  first  divideDd 
were  made  to  make  their  election  whether  they  wonld  proceed   at  law,  or 
under  the  commission.     The  Bankrupt  now  stated  in  his  affidavit  that  Pol- 
ktrd  and  Co.  elected  to  prove  their  debt  under  the  commission  on  the  12th  of 
December  1803,  (which  was  long  before  any  dividend  made)  and   signed  his 
certificate,(a)  but  he  was  not  discharged  out  of  execution  at  their  suit  tilJ  the 
23d  of  January  1605,  when  a  Judge's  order  was  obtained  for  that  purpose. 
And  on  the  first  of  January  1604,  the  bankrupt  stood  charged   in  the  war- 
den's books  for  debts  to  the  amount  of  about  2300/.,  including  the  1152/.  due 
to  PoUard  and  Co.,  which,  without  the  latter  sum,  would  have  entitled  him  to 
tbe  benefit  of  the  insolvent  debtor's  act     But  the  Quarter  Sessions  in  Lm" 
don,  to  which  he  had  applied  for  that  purpose,  were  of  opinion,  th^t  as  he 
stood  charged  in  the  warden's  books  for  more  than  1500/.  on  the  1st  of  Janu- 
ary 1804,  they  had  no  jurisdiction  to  give  him  the  benefit  of  the  act. 

Erskine  therefore  now-applied  for  a  numdamus  to  the  Lord  Major,  &c.  to 
inquire  whether  the  bankrupt  were  in  custody  on  the  1st  of  January  1804 
'  for  a  larger  sum  than  1500/. :  and  if  not,  then  to  inquire  whether  he  were 
otherwise  entitled  to  his  discharge  under  the  insolvent  debtor's  act.     And  he 
urged  that  PoUard  and  Co.  the  creditors  might  waive  the  advantage  which 
the  Lord  Chancellor's  order  gave  them  of  waiting  till  the  first  dividend  be- 
fore they  made  their  election ;  and  that  if  it  appeared  to  the  Court  of  duar- 
ter  Sessions  that  they  did  elect  to  prove  their  debt  under  the  commission 
before  the  Ist  of  January  1804,  then  the  bankrupt  was  not  legally  in  custody 
at  their  suit  on  that  day ;  their  legal  debt  being  then  discharged  ;  the  same, 
for  this  purpose,  as  if  it  had  been  actually  paid,  though  the  formal  discharge 
of  his  person  from  execution  at  their  suit  was  not  obtained  till  afterwards :  the 
legal  discharge,  however,  would  have  relation  back  to  the  time  of  the  election 
made. 

Lord  Ellenborough;  C.  J.  Unless  there  were  such  a  case  made,  as  we 
could  plainly  see  that  the  debt  with  which  the  prisoner  stood  charged  on  tbe 
1st  of  January  1804  was  unfounded  and  false,  we  cannot  extend  the  .benefit 
of  the  act  to  him.  Buton  the  contrary,  it  appears,  that  long  after  that  tbaie 
he  was  actually  indebted  in,  and  stood  charged  in  execution  for  a  larger  sum 
than  that  limited  for  the  relief  of  the  act :  and  therefore  it  would  be  nugatory 
to  grant  the  writ  prayed  for. 

Per  Curiam,  Rule  refosed. 

(a)  The  majority  of  the  commiwioneri,  however,  refined  to  certify  to  the  Lord  Chan- 
cellor the  bankrupt's  conformitj  to  the  acti ;  and  after  an  unsucceasral  application  to  the 
Lord  Chancellor  for  this  purpose,  Plotoden  applied  in  this  term,  on  behalf  of  the  bank- 
rnpt,  for  a  fiuifMiamii^  to  the  oommiseioners  to  sign  such  certificate,  upon  a  long  affidtTit 
setting  forth  many  special  circumstances.  But  the  court  were  of  opinion,  that  the  Le- 
gislature had  vested  a  discretion  in  the  commissioners  to  judge  of  the  bankrupt's  confor- 
mity or  nonconformity,  with  which  discretion  they  could  not  interfere ;  ana  therefore 
refiised  the  writ.  \ 
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Bradshaw  v.  Saddington. 

7  East,  94.    Not.  28, 1805. 

An  affidavit  to  hold  to  baii,itatiDg  that  the  defeDdant  was  "justly  indebted  to  the  plain- 
tiff in  1001.  npon  and  by  virtue  of  a  certain  bill  of  exchange  drawn  by  the  defendant, 
and  long  since  due  and  unpaid,**  is  sufficient,  without  stating  in  what  character  the  bill 
was  due  to  the  plaintiff,  whether  as  payee  or  indorsee. 

AN  affidavit  to  hold  the  defendant  to  bail  stated,  that  he  was  "justly  Aid 
truly  indebted  to  the  plaintiff  in  the  sum  of  100/.  and  upwards,  upon  and  by 
virtue  of  a  certain  bill  of  exchange  drawn  by  the  said  defendant,  and  long 
since  due  and  unpaid."     For  the  insufficiency  of  which 

Latoes  obtained  a  rule  nisi  to  discharge  the  defendant  out  of  custody  on 
filing  common  bail ;  because  it  was  not  stated  in  what  character,  whether  as 
payee  or  indorsee,  the  plaintiff  charged  the  defendant  to  be  indebted  to  him ; 
so  that  no  privity  appeared  between  the  |riaintiff  and  the  bill,  which  he  said 
was  as  necessary  to  be  stated,  as  in  any  case  to  shew  on  what  account  the  de- 
fendant became  indebted  to  the  plaintiff;  and  that  it  was  usual  for  affidavits 
to  hxAd  to  bail  on  bills  of  exchange  to  state  that  the  plaintiff  was  payee  or 
indorsee^  d&c. 

Espinasse  shewed  cause,  and  observed  that  the  affidavit  stated  the  bill  to 
have  been  draum  by  the  defendant,  and  tlierefore  he  could  only  be  indebted 
to  the  plaintiff  t^wii  it  as  payee  or  indorsee.  That  in  Coppinger  v.  Beaton, 
8  Term  Rep.  3Sfe,  it  was  holden  sufficient  for  the  affidavit  to  state  that  the 
defendant  was  indebted  to  the  plaintiff  in  such  a  sum  ''  for  money  had  and 
received  on  account  of  the  plaintiff,"  without  saying,  ''  received  by  the  de- 
fendant.'' 

The  Court  said,  that  the  affidavit  sufficiently  indicated  the  ground  on  which 
the  plaintiff  had  holden  the  defendant  to  bail ;  that  it  was  upon  a  bill  of 
exchange  drawn  by  the  defendant,  -on  which  he  was  justly  indebted  to  the 
plaintiff;  and  it  was  not  necessary  for  the  plaintiff  to  specify  in  what  particu- 
lar character,  whether  as  payee  or  indorsee,  he  claimed  :  if  he  had  no  inte- 
rest in  the  bill  on  which  he  could  sue  the  defendant,  he  would  be  guilty  of 
perjury,  and  would  be  liable  to  an  action  for  maliciously  heading  the  defend- 
ant to  bail.  The  object  of  requiring  an  affidavit  of  the  debt,  in  order  to  hold 
a  defendant  to  bail,  was  to  prevent  any  person  being  holden  to  bail  for  a  larger 
sum  than  was  due,  and  therefore  it  is  properly  required  that  the  cause  of 
action  shall  be  stat^ ;  but  this  is  sufficiently  particular  to  give  the  defend- 
ant notice  on  what  account  he  is  sued. 

Rule  discharged. 
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Trent,  Widow,  and  Others  v.  Banning,  and  Others. 

7  Eaat,  97.    Jan.  7, 1805. 

Under  a  deTise  to  the  testator's  widow  of  **  2002.  per  annum  for  life,  in  addition  to  her 
jointure,"  ^whtch  jointure  it  appeared  was  secured  by  a  term  out  of  his  real  estates,) 
*^hi8  debts  oeinc  previously  paid ;  and  to  his  younger  children  6000/.  each,  to  be  paid 
respectively  at  21  :"  after  which  the  testator  **  appointed  ^.  B.  and  C.  as  trustees  of 
inheritance  for  the  execution  thereof:*'  held  by  three  Judges,  that  the  trustees  thereby 
took  a  fee  in  the  testator's  lands;  against  one  Judge,  who  thought  the  meaning  of 
those  words  too  uncertain  to  disinherit  the  heir  at  law. 

THE  following  case  was  sent  by  the  Master  of  the  Rolls  for  the  opinion  of 
this  Court 

John  Trent,  being  seised  in  fee  of  certain  plantations  and  premises  in  the 
island  of  Barbadoes,  in  contemplation  of  a  marriage  between  him  and  Eliza 
PhippSf  which  soon  afterwards  took  effect,  by  indentures  of  lease  and  release, 
dated  the  29th  and  30th  of  October  1792„  bargained,  sold,'  aliened,  released, 
and  confirmed  the  said  plantation  and  premises  to  &  JEstwick,  to  hold  to  him, 
his  heirs  and  assigns,  to  the  use  of  the  said  John  Trent  till  the  marriage,  re- 
mainder to  the  use  of  the  said  John  Trent  for  life,  without  impeachment  o( 
waste,  remainder  in  trust  to  secure  an  annuity  of  500/.  fr-year  for  her  life  to 
the  said  Eliza  Phipps,  in  lieu  of  dower,  remainder  to  trustees  for  200  years, 
for  better  securing  the  payment  of  the  said  annuity,  remainder  to  John  Trent 
in  fee.    John  Trent,  on  the  5th  of  August  1796,  by  his  will,  (duly  executed 
and  attested,)  devised  as  follows :  "  I  John   Trent  do  hereby  give  unto  my 
''  wife  200/.  per  annum  during  her  natural  life,  in  addition  to  her  jointure, 
"  my  just  debts  being  previously  paid  ;  and  I  do  give  unto  my  two  younger 
''  children  6000/.  each  to  be  paid  when  they  severally  come  to  the  age  of 
"  twenty-one :  and  I  do  appoint  J»  Manning,  W.  Manning,  and  C  Phipps, 
"  as  Trustees  of  Inheritance  for  the  execution  hereof^'    John  Trent  afterwards 
died  without  revoking  or  altering  his  said  will,  leaving  his  widow,  the  two 
younger  children  mentioned  in  his  will,  and  a  child  bom  afterwards,  to  whom 
be  gave  6000/.  by  a  codicil,  him  surviving.     C.  Phipps  survived  John  Trent, 
but  is  since  dead.     The  questions  for  the  opinion  of  the  court  were,  1st, 
Whether  J,  Manning,  W.  Manning  and  C.  Phipps  took  any  and  what  estate 
or  interest  in  the  real  estates  of  the  said  John  Trent,  under  and  by  virtue  of 
his  will  7  or,  2dly,  Whether  they  had,  by  virtue  of  such  will,  a  power  to  make 
any  conveyance  or  appointment  of  any  and  what  estate  or  interest  of  or  in 
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such  real  estates?  And  if  they  bad,  3dly,  Whether  such  power  survived  to 
J.  HasKning^  and  Wm,  Hanning  7  This  case  was  argued  in  Easter  term  last, 
when 

Peake  for  the  plaintiff,  upon  the  first  question,  contended,  that  the  trustees 
took  a  fee  in  all  the  real  estates  pf  the  devisor.     Admitting  that  the  heir  at 
law  can  only  be  disinherited  by  express  words,  or  necessary  implication  :  yet 
if  the  court  see  plainly  that  the  devisor's  intention  was  to  dispose  of  or  charge 
his  real  estates,  they  will  give  effect  to  it,  though  not  technically  expressed. 
Here  his  intention  plainly  was  to  provide  for  the  payment  of  his  debts,  for  his 
widow,  and  for  his  younger  children,  (his  eldest  son  being  otherwise  provided 
for,)  out  of  his  real  property.     For  this  purpose  his  will  is  executed  and  at* 
tested  as  required  by  law  for  charging  real  property.     He  gives   his  wife 
2000/.  per  annum  in  additiim  to  her  jointure ;  which  jointure  being  secured 
out  of  lands,  his  coupling  the  two  together  seems  as  if  he  contemplated  the 
same  steurity  :  and  then  he  appoints  three  persons  "  trustees  of  inheritance* 
for  the  execution  of  his  will.    This  must  mean  trustees  of  something  which 
could  be  inherited,  and  that  could  only  be  land ;  the  term  is  inapplicable  to  per^ 
5oiia/ property :  it  must  mean  too  a  descendible  interest  in  land,  something  which 
was  the  proper  subject  of  devise  to  the  trustees  and  their  heirs  till  the  purpo- 
ses of  trust  were  completed.    This  would  give  the  trustees  a  fee.     Besides, 
many  cases  have  occurred  where  trustees  have  been  holdea  to  take  a  fee,  it 
appearing  to  be  necessary  for  the  purposes  of  the  trust,  though  not  expressly 
devised  to  them.     In  Gibson  v.  Lord  Mountford,  1  Yes.  491,  Lord  Hardwicke 
states  that  as  an  established  rule.     [Lord  EUenborough,    To  be  sure  trus- 
tees must  in  all  cases  be  presumed  to  take  an  estate  commensurate  with  the 
charges  or  duties  imposed  upon  them.]     The  very  appointment  implies  a  duty 
to  raise  the  money  for  the  debts  and  portions,  and  to  pay  the  annuity ;  and 
the  law  implies  such  an  estate  or  interest  as  will  enable  them  to  do  these 
things.     The  term  trustees  is  known  to  the  law,  as  persons  in  whom  the  legal 
estate  is  vested ;  and  these  persons  are  expressly  appointed  trustees  for  the 
purposes  of  the  will.     In  Gates  d.  Markham  v.  Cooke,  3  Burr.  1684,  and  vide 
Shaw  V.  Weigh,  2  Stra.  796,  where  the  testator,  after  giving  several  small 
annuities,  some  for  life,  others  in  fee,  one  of  which  annuities  for  life  was 
directed  to  be  paid  by  his  trustee  or  executor,  then  directed  "  these  legacies 
"  to  be  paid  by  his  trustee  J,  Cooke  every  year,"  d&c ;  this  was  holden  to  pass 
the  fee  by  necessary  implication  to  the  trustee,  though  there  were  no  words  of 
inheritance  or  technical  terms  to  pass  the  estate ;  and  that  was  the  strdnger, 
because  an  annual  sum  was  left  to  the  Trustee,  out  of  the  yearly  rents,  for 
repairs,  6lc.    In    Taylor  v.  Webb,  Styl.  301.  307.  319,  the  devise  was  thus, 
"  I  do  make  my  cousin  O.  B,  my  sole  heir  and  my  executor,"  which  was 
deemed  to  pass  the  fee  simple(a)  of  the  devisor's  lands  to  G.  B.,  being  the 
same  as  if  the  devisor  had  made  G,  B.  "  heir  of  his  lands"    In  that  case, 
nothing  was  said  of  the  devisor's  lands ;  but  it  was  considered  that  by  desig- 
nating G.  B.  as  his  heir,  the  devisor  shewed  an  intention  that  G.  B,  should 
have  his  lands,  as  the  law  would  have  given  them  to  his  heir.    Now,  here  the 
^ords  **  Trustees  of  inheritance*  cannot  relate  to  any  thing  but  the  devisor's 
lands ;  as  if  he  had  said  trustees  or  devisees  of  the  inheritance  for  the  pur-- 
poses  of  the  will.     A  devise  of  my  inheritance  will  pass  the  fee,  Widli^e  v. 
Harding,  Hob.  2.    2dly,  If  the  legal  estate  be  not  vested  in  the  trustees,  at 
least  tl^y  have  a  power  to  raise  the  legacies  out  of  the  land.    Though  there 
should  be  no  eases  noticed  in  the  books  of  powers  raised  without  express 
words,  yet  if  the  court  see  such  an  intention,  they  will  give  the  power  ueoes- 
iwy  to  carry  the  will  into  effect.     When  therefore  the  testator,  after  directing 
certain  legacies  to  be  paid,  appoints  these  persons  "  trustees  of  inheritance  for 
the  execution  thereof,"  he  must  necessarily  have  intended  that  they  should 

(a)  Thii  appears  from  Marret  v.  Sly,  2  Sid.  75. 


54  CASES  IN  HILARY  TERM 

have  some  fund  out  of  which  to  raise  the  money,  and  that  they  should  raise 
the  money  at  the  appointed  time.    That  fund  is  the  inheritance^  i.  e.  the  land 
of  the  testator :  and  they  must  have  such  a  disposing  power  over  the  land  as 
is  necessary  for  the  purposes  required,  that  b,  by  sale,  Long  v.  Zsong-,  5  Ves. 
jun.  445,  or  mortgage.     3dly,  Though  it  be  only  a  power,  yet  the  two  surviv- 
ing trustees  may  execute  it     The  general  rule  is,  that  all  those  who  are 
named  must  join  in  the  execution  of  a  bare  power,  not  coupled  with  an  inte- 
rest :  but  Lock  v.  Loggin,  1  And.  145,  takes  the  distinction,  which  ia  rec€)g' 
nized  in  other  cases(a),  that  if  the  testator  devise  generally  that  his  ezecutors 
shall  do  an  act,  and  then  appoint  three,  and  one  die,  the  survivors  shall  do  it : 
ia  these  cases  it  seems  to  be  now  considered  that  the  power  is  annexed  to  the 
ofidf  and  not  to  the  persons.     Now,  in  this  ease,  by  adding  the  words  **  of 
inheritance*'  to  the  general  description  of  trustees^  the  testator  must  have  in- 
tended that  their  heirs  should  have  the  same  as  themselves,  and  consequently 
the  power  would  survive  and  descend  to  the  heirs  of  the  survivor. .         •- 

Moore f  contra.     An  heir  at  law  can  only  be  disinherited  by  express  words 
or  necessary  implication;  bat  no  necessity  exists  here  for  raising  an  implica- 
tion of  such  an  intention  :  the  words  themselves  do  not  import  it :  and  it  can- 
not be  collected  from  the  mere  circumstance  of  having  three  witnesses  to  the 
will,  which  might  be  merely  accidental.     The  testator  does  not   appoint  tlie 
defendants  trustees,  \mi  as  trustees,  &c. ;  and  not  "trustees  of  his  inheri- 
tance," but  only  ''  trustees  of  inheritances"  leaving  it  very  doubtful  from  the 
very  ambiguity  of  the  expression,  whether  he  knew  the  legal  import  of  the 
word  inheritance.     He  might  iiave  considered  it  as  comprising  personalty,  as 
it  does  in  the  civil  law,  vide  Styl.  319 :  or  he  might  have  meant  to  appoint 
these  persons  and  their  heirs  to  be  his  trustees  till  the  purposes  of  the  will 
were  answered ;  which  would  not  pass  the  fee  to  them.    In  Gates  v.  Cbake, 
3  Burr.  1684,  not  only  the  legacies  were  to  be  paid  hy  the  trustee^  but  he  and 
his  heirs  were  to  see  that  the  testator's  tomb  was  kept  in  order  :  which  could 
not  be  satisfied  without  giving  the  trustee  a  fund  sufficient  for  these  purposes. 
And  in  Doe  v.  SneUing,  5  East,  87,  this  distinction  was  recehdy  tadsen,  ^at 
if  there  be  a  personal  charge  on  aa  executes  or  trustee  in  respect  of  the  real- 
ty, it  passes  the  fee.    But  here  is  no  personal  charge  on  these  trustees.    In 
Taylor  v.  Webb,  Styl.  319,  Lord  C.  J.  Rolle  said,  that  they  might  collect  the 
testator's  intention  to  be,  by  making  the  party  his  heir,  that  he  should  have 
his  lands :  and  that  it  was  all  one  as  if  he  had  said  "  heir  of  his  lands:" 
particularly,  as  in  that  case  he  had  made  the  party  his  executor  also,  which 
gave  him  his  goods ;   and  therefore  if  he  had  not  his  lands,  the  word  heir 
would  be  merely  nugatory.     There  too  the  devisee  had  annuities  to  pay,  Styl. 
301.  308 :  which  alone  was  sufficient  to  carry  the  fee;  and  the  testator  di- 
rected him  where  to  find  the  conveyances  and  assurances  of  his  lands,  Styl. 
308.     And  in  the  subs^uent  case  of  Marret  v.  Sly,  2  Sid.  75,  the  Court  con- 
sidered that  the  testator's  intention  to  pass  his  lands  plainly  appeared.    Then 
as  to  any  intention  to  secure  the  widow's  annuity  of  200/.  on  his  lands  by  de- 
claring it  to  be  m  addition  to  her  jointure,  which  was  so  secured,  upon  the 
presumption  that  the  security  was  to  be  ejusdem  generis ;  he  must  have  vt' 
tended  to  raise  a  term  such  as  that  on  which  the  jointure  was  secured :  but 
how  can  such  a  construction  be  made  on  the  words  of  this  will ;  and  what 
duration  shall  be  given  to  the  term  ?    At  any  rate,  it  cannot  shew  that  tlie 
testator  meant  these  persons  to  take  a  fee.    It  is  rather  to  be  collected  from 
the  words  of  the  will,  that  he  meant  the  annuity  to  be  paid  out  of  the  same 
fund  as  the  debts,  which  are  to  he^fremously  paid :  and  these  must  of  coarse 
be  paid  out  of  the  personalty,  unless  there  be  a  manifest  intent  to  charge  the 
realty,  which  none  of  the  words  naturally  import :  and  non  constat  bat  that 

(a)  Several  others  were  mentioned,  but  Lord  EUenborough  observed,  that  they  wero 
all  ooUected  in  Mr.  Hargrav9*s  notes  in  Co.  Lttt.  113, 114'.  *. 
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tJie  penonalty  may  have  been  sufficient  for  both  purposes.    He  then  referred 
to  the  rule  laid  down  by  Lord  C.  J.  Vaughan,  in  Gardner  v.  Sheldon,  Yaugh. 
ft02f  who  takes  this  difference  concerning  estates  that  pass  by  implication  in 
a.  -will ;  that  ''  an  estate  given  by  implication  of  a  will,  if  it  be  to  the  disin- 
Ixeriting  of  the  heir  at  law,  is  not  good,  if  such  implication  be  only  canstruo 
ti'Wfe  mSl  possible,  but  not  a  necessary  implication.     I  mean,  says  he,  by  a  jpo^ 
nbh  impUcoHon,  when  it  may  be  intended  that  the  testator  did  purpose,  and 
liad  an  intention  to  devise  his  lands  to  A. ;  but  it  may  also  be  as  reasonably 
intended  that  he  had  no  such  purpose  to  devise  it- to  A,    But  I  call  that  a  de- 
wise  by  necessary  impHcation  to  A.,  when  A.  must  have  the  thing  devised,  or 
none  else  can  have  it."     [Laiorenee,  J.    That  rule  is  narrowed  by  Ld.  C.  J. 
'Wtlks{a)  to  this,  **  that  the  intent  of  the  testator  ought  to  appear  plainly  in 
tJie  will  itself,  otherwise  the  heir  shall  not  be  disinherited."]     Here  there  is 
no  such  plain  intent.    2dly,  As  to  this  being  a  power  to  raise  money ;  no  in- 
tention of  creating  a  power  appears  from  the  Words  of  the  will ;  nothing  is 
said  of  any  act  to  be  done,  such  as  to  sell,  to  mortgage,  d^c. ;  and  there  is  no 
instance  of  implying  a  power.     Where  indeed  trusts  are  created,  and  no  per- 
soQ  is  appointed  to  execute  them,  the  Court  of  Chancery  will  direct  their 
execotion  under  its  own  controul ;  but  this  Court  have  no  jurisdiction  to  con- 
sider that     Besides,  the  words  of  the  will  are  inconsistent  as  to  the  nature 
and  extent  of  the  power  to  be  implied ;  for  if  the  term  inheritance,  as  here 
iisedy  shew  an  intention  to  charge  the  portions  on  the  land,  it  must  give  the 
trustees  a/ee  simple ;  but  the  jointure  being  secured  only  by  a  term,  which  is 
not  a  security  of  inheritance,  the  addition  of  the  200^  a-year  to  the  widow 
could  only  be  meant  to  be  secured  in  the  same  manner,     ddly,  As  to  the 
survivorship,  a  naked  power,  such  as  this  must  be,  if  any,  has  never  been 
holden  to  survive,  unless  where  given  to  exeeutors  generally,  who  take  as  it 
were  virtute  officii.    The  cases  are  collected  in  Co.  Lit.  113.  a.     But  the  ex- 
ception does  not  extend  to  trustees,  who  have  no  powers  necessarily  incident 
to  them  by  law ;  but  only  such  as  are  given  to  them  by  those  who  create  the 
trusts.    Even  as  to  executors  who  are  named,  the  only  cases  cited  in  the  note 
to  Co.  Lit.  113.  a.  in  favour  of  the  power  surviving  a)*e  Keilw.  44,  and  2 
Brownlow,  194 :  but  they  were  merely  dicta.    The  fi^st  was  in  the  17  H.  7, 
and  is  contradicted  in  the  Year-book  19  H.  6.  fo.  9,  10,  11 :  the  other  was 
only  the  dictum  of  Winch,  in  the  14)  Jac.  1,  nearly  twenty  years  before  the 
pablication  of  Co.  Lit.,  and  has  the  subsequent  authority  of  Lord  Coke  against 
it  in  his  comment  on  sect.  169,  of  Littleton,  who  says  the  law  was,  that  if 
one  executor  refused  to  sell,  the  others  could  not  sell  till  the  stat.  21  H.  8.  C. 
4,(6)  :  and  in  Yates  v.  Conqpton,  2  P.  Wms.  308,  which  is  the  latest  case  re- 
fored  to.  Lord  King  decreed  that  the  heir  should  join  in  the  sale.^ 

Peahe,  in  reply,  said,  that  no  other  meaning  had  been  attempted  to  be  given 
to  the  words  of  the  will  than  what  he  had  contended  for ;  and  unless  they 
would  bear  that  construction,  the  will  would  be  waste  paper.  And  he  observ- 
ed, (though  it  was  tiot  stated  in  the  case,)  that  the  personal  estate  was  defi- 
cient for  the  purposes  of  the  will,  which  had  given  rise  to  the  present  question. 
As  instances  of  estates  raised  by  implication  in  favour  of  persons  to  whom  there 
was  no  express  devise,  he  cited  Willis  v.  Lucas,  1  P.  Wms.  472,  &,  vide  Wai- 
ter V.  Drew,  Com.  Rep.  372,  and  other  cases  there  referred  to.  And  as  to  the 
distinction  contended  for  between  a  power  given  to  executors  by  name  and  to 
executors  generally,  that  the  latter  only  should  survive;  that  was  sufficient  for 
the  present  purpose,  where  the  persons  named  in  the  will  were  appointed  trus 
tees  of  inheritance  generally  for  the  execution  of  the  will.  And  it  was  suffi« 
cient  in  Yaies  v.  (hmpton  to  make  the  heir  join  in  the  sale  for  the  satisfaction 
of  a  purchaser ;  but  no  <^nion  was  given  cm  the  necessity  of  it. 

(a)  Moore  v.  Heaseman,  Willes,  141,  and  vide  the  same  opinion  delivered  byLd.  C.  J. 
WUies  in  Roe  d.  Fidham  ▼.  Wiekett,  ibid.  309. 
(6)  Bed  vide  Lord  Kenifon's  opinion  in  WUhnell  y.  Oartham,  6  Term  Rep.  396. 
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7%e  Court  said,  that  they  would  look  into  the  cases/  and  certify  their 
opinions. 

On  the  18th  of  December  Lord  Elknhoraugh,  C.  J.  and  Chrose  and  Le 
Blanc f  Justices,  certified  as  follows : 

We  have  heard  this  case  argued ;  we  have  considered  it ;  and  it  appears  to 
us,  attending  to  the  whole  of  the  will,  that  the  testator  John  Trent ^  in  appoint- 
ing John  Hanmng,  WiUiam  Hanning,  and  Qmstantine  Phipps,  as  trustees  of 
inheritance  for  the  execution  of  his  will,  plainly  meant  to  make  them  trustees 
of  his  estates  of  inheritance,  in  the  same  manner  as  if  he  had  used  the  wcnrds 
*'  trustees  of  my  inheritance,''  or  "  trustees  to  inherit  my  said  estates  for  the 
execution  of  this  my  will."  We  are  therefore  of  opinion  that  John  JIanning, 
William  Manning ,  and  Constantine  Phipps  took  an  estate  in  fee  in  remainder 
in  the  said  real  estates  of  the  said  JoAn  Trent ^  subject  to  the  term  of  200 
years  created  by  the  settlement 

£1llbnborough. 
^  N.  Grose. 

S.  Le  Blanc. 

Lawrence,  J.  certified  as  follows. 

The  rule  of  law  being,  that  the  intent  of  a  testator  to  disinherit  his  heir  at 
law  must  be  clear  and  plainly  appear  in  his  will,  otherwise  his  heir  shall  not 
be  disinherited,  the  questions  submitted  to.  the  consideration  of  the  Court  de- 
pend upon  this,  viz.  Whether  such  intent  do  so  appear  ?    And  I  do  not  thhik 
it  does.     For  the  testator  has  not  made  any  menticm  whatsoever  of  his  lands, 
'nor  has  he  in  any  manner  referred  to  them :  the  addition  to  his  wife's  jointure 
is  not  charged  upon  them ;  and  that  part  of  his  will  may  be  well  satisfied  if 
the  persond  estate  be  the  fund  for  paying  it     The  giving  his  wife  200/.,  in 
addition  to  her  jointure,  is  but  giving  her  that  sum  over  and  above  the  jointure; 
and  it  will  not  be  less  an  addition  to  it  if  it  be  payable  firom  a  different  fund. 
The  legacies  to  the  children  are  given  in  terms  as  general  as  possible.     And 
the  principal  ground  on  which  it  has  been  contended  that  the  testator  devised 
his  lands  for  the  payment  of  them  is  furnished  by  that  part  of  the  will  which 
appoints  certain  persons  to  be  "  trustees  of  inheritance  for  the  execution 
thereof;"  which  expression,  though  it  may  furnish  ground  to  conjecture  that 
the  testator  meant  that  they  should  take  his  real  estate,  to  enable  them  to  exe* 
cute  his  will,  is,  I  think,  too  uncertain  to  pass  such  estate.     The  use  of  any 
expression  made  so  inaccurately  as  it  cannot  but  be  admitted  this  has  been, 
without  any  circumstance  to  fix  such  its  sense  and  meaning,  and  that  by  a  per- 
son ignorant  of  legal  forms,  as  the  testator  appears  to  have  been,  will  not  in 
my  opinion  enable  the  Court  to  say,  that  it  must  be  understood  with  reference 
to  his  real  estates.     Inheritance  might  be  supposed  by  the  testator  to  be  more 
generally  applicable  to  things  personal  than  it  is  when  properly  used ;  or  that 
the  mode  in  which  things  real  and  personal  are  transmitted  to  those,  who  as 
the  representatives  of  their  owners  are  entitled  to  them  on  their  deaths,  was 
an  acquisition  by  inheritance  as  much  in  one  case  as  in  the  other :  he  might 
suppose  that  things  personal  would  actually  descend  to  an  heir ;  or  he  might 
mean  by  the  expression  he  has  used^  to  point  out  those  who  should  succeed  to 
the  trusts  on  the  deaths  of  the  persons  whom  he  had  named  in  his  will,  and 
that  in  their  heirs  those  funds  should  be  vested,  which,  without  any  charge  on 
his  real  estate,  would  be  applicable  to  satisfy  the  bequests  to  his  wife  and  chil- 
dren.    And  I  think  it  would  be  going  much  beyond  any  of  the  cases  which 
are  to  be  found  in  our  books  to  hold  that  this  in  any  way  affects  the  real  estates 
of  the  testator.    I  am  therefore  of  opinion,  that  John  Hanmng^  WilUan 
Hanning^  and  Constantine  Phipps  did  not  take  any  estate  or  interest  in  the 
real  estates  of  the  said  John  Trent,  and  that  they  had  not  by  virtue  of  his  will 
a  power  to  make  any  conveyance  or  appointment  of  any  estate  or  interest  of 
or  in  such  real  estates. 

S.  Lawrence. 
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Spenceley,  qui  tam,  &c.  v.  De  Willott. 

7£«i^l06.    Jan.  87, 1806. 

A  witneas  cannot  b«  crpM-examiDed  u  to  any  collateral  independent  fact  irrelevant  to 
the  mmtter  in  iasue ;  for  the  nurpose  of  contradicting  him  if  his  answer  be  one  way  by 
another  witness,  in  order  to  discredit  the  whole  of  his  testimony. 


AT  the  trial  of  this  action  for  usury  before  Lord  Ellenbonmgh,  C.  J.  at  the 
sittings  after  last  term  at  Westmimter,  wherein  the  usury  was  alleged  to  have 
been  committed  by  the  defendant  in  a  contract  made  by  him  with  the  fVench 
Marqais  de  Ckambonas,  the  plaintiff's  case  was  proved  by  the  Marquis,  who, 
on  his  examination  in  chief,  swore,  in  substance,  that  the  defendant  bad  ad- 
vanced to  him  the  sums  of  money  mentioned  in  the  declaration,  at  the  rate  of 
about  10/.  per  cent,  per  month,  and  not  by  way  of  partnership  :  and  there  was 
no  question  of  the  usury,  if  the  Marquis  were  belicTed.     But  the  defendant's 
counsel  intending  to  discredit  the  witness,  on  cross-examination  proposed  to 
ask  him  what  contract  he  had  made  with  a  Mr.  Schuttenburg,  and  with  seve- 
ral other  third  persons  from  whom  he  had  also  taken  up  money,  on  the  same 
and  on  other  days  on  which  the  contract  in  question  was  made ;  and  this,  for 
the  purpose  of  drawing  from  the  witness  the  confession  that  he  had  taken  up 
sums  of  money  from  those  third  persons  on  terms  of  confidence  that  he  was 
to  employ  the  money  so  raised  according  to  his  own  discretion,  (which  he  had 
suggested  to  them  he  was  enabled  to  do  to  great  advantage,)  and  to  share  with 
them  the  profits  whatever  they  might  be :  the  defendant's  counsel  intending, 
if  the  witness  answered  in  the  affirmative,  to  draw  from  thence  a  conclusion 
that  he  had  made  the  same  contract  with  the  defendant,  (which  was  suggested 
to  be  the  fact)  with  whom  as  with  those  third  persons  he  was  living  at  the . 
time  in  habits  of  frequent  communication  and  familiarity  :  or  if  the  witness 
denied  that  such  was  the  nature  of  his  dealings  with  those  persons,  to  call  Mr. 
SchuUenhurg  and  the  others  to  prove  the  contrary,  and  thereby  destroy  the 
witness's  credit     Lord  EUenbarough,  however,  refused  to  suffer  the  question 
to  be  put  to  the  witness  on  his  cross-examination,  conceiving  it  to  be  entirely 
inelevant  to  the  issue  in  the  cause ;  and  that  it  was  not  allowable  for  a  counsel 
on  cross-examination  to  put  to  a  witness  any  question  concerning  a  distinct 
collateral  fact  not  relevant  to  the  issue,  for  the  purpose  of  disproving  the  truth 
of  the  expected  answer  by  other  witnesses.    The  plaintiff  having  obtained  a 
verdict  for  25,200/., 

Erskine  now  moved  for  a  new  trial,  first,  on  the  ground  of  the  rejection  of 
the  evidence  proposed  to  be  obtained  upon  the  cross-examination  of  the  wit- 
ness; and  2dly,  upon  an  affidavit  that  the  plaintiff  had  published  a  statement 
of  the  case,  which  was  distributed  about  the  court  and  the  hall  before  and  at 
the  time  of  the  trial.  On  the  first  ground  he  reasoned  generally  npon  the  in- 
convenience and  danger  to  truth  and  justice  if  a  witness,  perhaps  unknown, 
who  swore  to  a  fact  stated  by  him  to  have  passed  in  secret  or  confidence  with 
&  party  to  the  suit,  when  no  other  witness  was  present  with  whom  he  could  be 
confronted,  could  not  have  his  credit  tried  by  a  cross-examination  as  to  col- 
lateral matters,  whereon,  if  he  spoke  falsely,  the  falsity  was  capable  of  being 
shewn  by  other  witnesses.  That  this  was  of  peculiar  importance  in  criminid 
cases,  where  a  person  unjustly  accused  of  secret  offences  could  oflen  have  no 
other  means  of  defending  himself.     But 

7^  Qmrt  were  all  decidedly  of  opinion  that  it  was  not  competent  to 
counsel  on  cross-examination  to  question  the  witness  concerning  a  fact  wholly 
irrelevant  to  the  matter  in  issue,  if  answered  affirmatively,  for  the  purpose  of 
discrediting  him  if  he  answered  in  the  negative  by  calling  other  witnesses  to 
disprove  what  he  said.  That  in  this  case,  whatever  contracts  the  witness 
might  have  entered  into  with  other  persons  for  other  loans,  they  could  not  be 
Vol.  IV.  8 
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evidence  of  the  contract  made  with  the  defendant,  unless  the   witness   had 
first  said  that  he  had  made,  the  same  contract  with  the  defendant  as   he  had 
made  with  those  persons ;  which  he  had  not  said.     They  observed,  that  the 
rule  had  been  laid  down  again  and  again,  that  opon  cross-examination  to  try 
the  credit  of  a  witness  only  general  questions  could  be  put,  and  he  could  not 
be  asked  as  to  any  collateral  and  independent  fact  merely  with  a  view  to  con- 
tradict him  afterwards  by  calling  another  witness^    The  danger  of  such  a 
practice  would  be  obvious ;  besides  th^  inconvenience  of  trying  as  many  col- 
lateral issues  as  one  of  the  parties  chose  to  introduce ;  and  which  the  other 
could  not  be  prepared  to  meet.     Ld.  EUgnbaraugh  added,  that   he  had  jruied 
this  point  again  and  again  at  the  Sittings  till  he  was  quite  tired  of  the  agita- 
tion of  the  question  ;  and  therefore  he  wished  that  a  bill  of  exceptions  should 
be  tendered  by  any  party  who  was  dissatiaiied  with  his  judgment,  that  the 
question  might  be  finally  put  at  re8t(l)     And  the  Court  desired  to  have  it 
understood,  that  they  rejected  the  motion  for  a  new  trial  on  the  first  ground, 
and  granted  a  rule  nisi  on  the  seccmd  ground  alone,  upon  the  affidavit  of 
the  publication  and  distribution  of  the  plaintiff's  statement  of  his  case  at  the 
trial.(3) 


Salty  One,  &c.  v.  Richards  and  Others,  in  Error. 

7  East,  111.    Jan.  27, 1806. 

.J 
No  costa  are  allowed  on  the  stat.  3  H.  7.  c.  10,  where  a  writ  of  Error  is  non  prosseil 
before  the  transcript  of  the  record  by  the  clerk  of  the  Errors  of  B.  R, 

DABiPIER  moved  that  the  defendants  in  error  might  have  their  costs  of 
the  non  pros  of  the  writ  of  error,  (which  writ  of  error  was  non  prossed  for 
not  transcribing  the  record,)  to  be  taxed  by  The  defendants  in 

error  brought  Uieir  original  action  on  the  case  in  this  court  against  the  plain- 
tiff in  error,  who  let  judgment  go  by  default,  and  final  judgment  thereon  was 
signed  on  the  11th  of  July  18(^ ;  and  on  the  5th  of  July,  before  execution, 
he  brought  his  writ  of  error  in  the  Exchequer  Chamber,  directed  to  the  Lord 
Oh.  J.  of  this  Court,  in  Miehaebnas  term  last.     On  the  26th  of  November, 
judgment  of  non  pros  was  signed  by  the  clerk  bf  the  errors  in  this  cause  for 
not  transcribing.    Two  questions  were  made,  tst,  Whether  the  defendants  in 
error  were  entitled  at  all  to  the  costs  of  such  non  pros ;  and  if  they  were, 
2dly,  by  whom  such  costs  were  to  be  taxed?     1st,  It  appears  that  costs  are 
given  in  this  case  by  the  stat.  3  H.  7.  c.  10,  which  reciting  that  plaintiffs  or 
demandants  that  have  judgment  to  recover  were  oflen  delayed  of  execution 
by  the  defendants  or  tenants  suing  writs  of  error  for  delay,  enacts,  ''  that  if 
"  such  defendant  or  tenant,  &c.  sue,  afore  execution  had,  any  writ  of  error  to 
**  reverse  any  such  judgment,  in  delaying  of  execution,  then  if  the  said  judg- 
"  ment  be  aiiirmed  good  in  the  said  writ  of  error,  or  that  the  said  writ  of 
"  error  be  discontinued,  6lc,  or  non  prossed ;  then  the  person  against  whom 
**  the  said  writ  of  error  is  sued  shall  recover  his  costs  and  damage  for  his 
"  delay  and  wrongful  vexation  in  the  same  by  discretion  of  the  justice  afore 
"  whom  the  said  writ  of  error  is  sued"     The  writ  of  error  is  an  original  writ, 
issued  out  of  Chancery,(a)  directed  to  the  Lord  Chief  Justice  of  this  Court, 
commanding  him  to  certify  the  record  and  all  things  concerning  the  said 

(1)  The  rule  as  laid  down  by  Lawrkhcs,  J.  at  ntn  prinf,  in  a  later  caae,  is,  that  yw 
may  put  questions  to  a  witness  on  cross-examination  as  to  anj  improper  conduct  of  which 
he  may  have  been  guilty,  for  the  purpose  of  trying'  his  credit ',  but  when  those  questioof 
are  irrelevant  to  the  issue  on  the  record,  you  cannot  call  other  witnesses  to  contradict  the 
answers  he  gives.    Harrit  v.  Tlnpett,  3  Campb.  637. 

SrSeeJRexv.  ira(apn,3Stark.N.P.C.116,157.   Grj^ v. JSsMnian, 4 W.M.-W.] 
Vidasut.37£lia.c.a 
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jadgment  into  the  Exchequer-chtmber,  to  be  there  examined  by  the  justices 
of  tbe  CommoD  Bench  and  Barcms  of  the  Exchequer.    The  writ  of  error  is 
then  allowed(a)  bj  the  clerk  of  the  error8(6)  in  this  court,  who  keeps  it  in 
the  error  office ;  and  when  it  is  returnable  the  defendant  in  error,  in  order  to 
quicken  the  plaintiff^s  proceedings,  serves  him  with  a  rule  to  transcribe,  i.  e. 
to  certify   the  record  within  eight  days,  or  otherwise  that  a  nonsuit  will  be 
entered ;  which  rule  is  given  also  by  the  clerk  of  the  errors  in  this  court,  who 
does  not  however  prepare  the  transcript  till  he  receives  the  money.    If  the 
transcript  money  be  paid  in  time,  the  cause  proceeds  in  the  court  of  error  : 
but  if  it  be  not  paid,  the  clerk  of  the  errors,  at  the  end  of  the  eight  days,  having 
given  another  rule  or  notice(c)  to  the  plaintiff  in  error,  that  unless  the  tran- 
script money,  amounting  to  so  much,  be  paid  by  such  an  hour  on  the  morrow, 
a  mm  pros  will  be  entered,  signs  judgment  of  nonpros  in  a  book  kept  in  his 
office  for  that  purpose.    Now  it  could  not  have  been  the  meaning  of  the 
statute  of  Hen.  7,  that  the  defendant  in  error,  to  whom  the  costs  of  a  non 
pros  are  given,  should  lose  those  costs  because  of  the  default  of  the  plaintiff 
in  error  in  not  procuring  a  transcript  of  the  record ;  and  it  is  clear  that  till 
the  transcript  be  sent  out  of  this  court  into  the  Exchequer  Chamber,  that 
court  can  have  no  knowledge  of  the  matter.     It  fdlows,  therefore,  that  in 
order  to  prevent  a  failure  of  justice,  this  court  must  have  the  power  of  award- 
ing those  costs  before  the  transcript  made  and  certified,  which  the  court  of 
error  would  have  awarded  in  course  if  the  writ  of  error  had  been  non  prossed 
after  the  transcript  made  and  certified.    The  words  of  the  statute  are  large 
enough   to  admit  of  this  construction ;  for  it  directs  that  the  defendant  in 
error  shall  recover  his  costs  "  by  discretion  of  the  justice  afore  whom  the  said 
writ  of  error  is  sued."     By  the  justice  must  be  meant  the  court ;  and  before 
tbe  transcript  be  certified  to  the  court  of  error,  the  writ  of  error,  which  is 
in  the  custody  of  the  officer  of  this  court  who  rules  the  parties,  may  be  said 
to  be  sued  before  this  court.    Then,  2dly,  though  the  Master  of  this  court  be 
the  general  officer  of  it  for  taxing  costs  in  civil  suits ;  yet  there  is  no  instance 
of  his  having  taxed  costs  in  error  under  these  circumstances ;  for  this  reason, 
that  he  has  no  documents  whereon  to  found  his  taxation  :  for  before  the  tran- 
script goes  over  to  the  derk  of  the  errors  in  the  Exchequer  Chamber  the 
documents  are  with  the  clerk  of  the  errors  of  this  court :  it  follows  therefore 
that  the  taxation,  if  it  can  be  made  at  all,  must  be  made  by  this  latter  officer. 
But  he  admitted  that  there  was  no  instance  of  any  taxation  in  such  a  case, 
which  he  attributed  to  thle  small  amount  of  the  costs  before  any  transcript 
made. 

CSomyii,  contra,  agreed  that  **  the  justice"  meiant  "the  court  afore  whom 
the  writ  of  error  was  sued ;"  but  contended,  that  this  was  a  casus  omissus  in 
the  act  3  H.  7.  c.  10,  and  not  supplied  by  any  other  statute ;  and  that  at  com- 
mon law  no  costs  in  error  were  allowed.  The  court  **  afore  whom  the  writ 
of  error  is  sued  "  must  either  mean  the  court  of  Chancery,  but  of  which  the 
writ  issues,  or  the  Exchequer  Chamber,  into  which  the  record  is  to  be  remov- 
ed by  means  of  it ;  but  in  no  construction  can  it  mean  the  court  whose  judg- 
ment is  to  be  reviewed.  It  is  admitted  that  there  is  no  precedent  of  any  tax- 
ation of  costs  on  the  nan  pros  of  a  writ  of  error  for  not  transcribing ;  and 
that  neither  the  Master  of  this  court,  nor  the  clerk  of  the  errors  in  the  Ex- 
chequer Chamber,  who  are  the  proper  officers  for  taxing  costs  in  the  respec- 
tive courts,  have  any  documents  before  them  for  making  the  taxation  in  ques- 
tion ;  which  furnishes  a  fair  presumption  that  no  costs  are  allowable  in  such 
a  case,  within  the  act  of  parliament:  and  so  tlie  practice  b  stated  to  be  in 
Tidd,  2  Vol.  1125.  2d  edit,  who  cites  2  Term  Rep.  17,  and  Law  and  Prac* 

(a)  Vide  2  Tidd's  Pract.  1099,  2d  edit. 

(^)  This  is  an  oflker  appointed  by  the  Lord  Chief  Justice  of  this  Court. 

(c)  This  is  called  the  transcript  note. 
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tice  of  Error,  31.  The  slat.  4  Anal  c.  16.  s.  25,  in  part  supplies  the  defects 
of  the  former  statute  by  giving  costs  on  quashing  writs  of  error,  but  does  not 
supply  the  defect  in  the  present  case. 

Lord  Ellenborouoh,  C.  J.     It  cannot  be  said,  that  there  is   any  failure  of 
justice  if  the  costs  be  not  taxed  in  this  case,  where  it  does  not  appear  that 
the  statute  3  H.  7,  meant  that  they  should  be  taxed.     That  statute  says,  that 
the  defendant  in  error  shall  recover  his  costs  and  damage  "  by  the  discretion 
of  the  justice  afore  tohom  the  writ  of  error  is  sued"     Now  taking   for  granted 
that  the  justice  there  spoken  of  means  the  Court,  yet  by  *'  the  court  afore 
wham  the  unit  of  error  is  sued"  can  never  be  meant  the  court  to  whom   tlie 
error  is  imputed.     It  must  mean  either  the  court  of  Chancery,  out  of  which 
the  writ  of  error  issues,  or  the  Exchequer  Chamber,  which  is  to   review  the 
erroneous  judgment.     But  at  any  rate,  this  court  cannot  be  the  proper  ibrum 
to  tax  the  costs,  whatever  other  court,  if  any,  were  intended  to  do  so.     But 
I  rather  incline  to  think  that  the  legislature  did  not  mean  to  give  costs  in  this 
case,  because  there  is  no  court,  properly  speaking,  before  whom  the  writ  of 
error  is  sued,  without  the  transcript  being  certified  to  them.     And  the  univer- 
sal practice  not  to  tax  costs  in  this  case  confirms  that  construction. 

The  other  judges  concurred  :  Grose  and  Lawrence,  Js.  adding^  that  *'  the 
court  afore  whm  the  writ  of  error  is  sued"  must  mean  the  court  of  Ex- 
chequer Chamber,  to  whom  the  record  was  transferred,  and  who  were  to  review 
the  error  imputed.  And  Le  Blanc,  J.  saying,  that  the  legislature  did  not 
appear  to  have  contemplated  the  cests  which  might  grow  before  the  return  of 
the  writ  of  error.  Rule  refused. 


Rhodes  v.  BuUard. 

7£«8t,116.    Jan.  28, 1806. 


TIfe  lessor,  after  a  demise  of  certain  premises  with  a  portion  of  an  adioininc  yard, 
covenanted  that  (he  lessee  should  have  **  the  use  of  the  pump  in  the  yard  jointfy  with 
himself,  whilst  the  same  should  remain  there,  paying  half  the  expences  of  repair." 
The  words  whilst,  6lc.  reserve  to  the  lessor  a  power  of  removing  the  pump  at  bis 
pleasure  ;  and  it  is  no  breach  of  the  covenant  thoagh  he  remove  it  without  reasosabie 
cause,  and  in  order  to  iojure  the  lessee.  Bat  without  those  words  it  would  have  been 
a  breach  of  covenant  to  nave  removed  the  pump. 

IN  covenant,  the  plaintiff  declared  upon  an  indenture  whereby  the  defend- 
ant demised  to  the  plaintiff  all  that  part  of  a  certain  messuage  or  tenement 
which  then  had  been  lately  parted  off  by  the  defendant  from  the  part  occupied 
by  himself,  consisting  of  a  kitchen,  wash-house^  (and  other  rooms  specified,) 
and  also  a  warehouse  behind  the  said  messuage,  and  also  all  that  part  of  the 
yard  belonging  to  the  said  messuage  between  that  and.  the  warehouse  (setting 
it  out  according  to  measure),  with  all  ways,  waters,  easements,  6lc,  appertain- 
ing to  the  same,  habendum  to  the  plaintiff  from  the  25th  of  Dec.  1795  for  a 
term  of  21  years,  at  k  certain  rent,  Slc,  And  the  defendant  covenanted  that 
during  the  said  term  (inter  alia)  he  would  permit  the  plaintiff  to  have  free 
ingress,  egress,  and  regress  through  the  gate  at  the  bottom  of  the  yard  belong- 
ing to  the  said  messuage  and  premises  to  the  said  warehouse,  and  the  use  of 
the  pump  in  the  said  yard  jointly/  with  the  defendant  whilst  the  same 
SHOULD  REMAIN  THERE,  paying  half  the  expences  of  keeping  it  in  repair. 
And  tlien  the  defendant,  after  averring  his  entry  into  and  possession  of  the 
premises  under  the  said  indenture,  and  performance  of  the  covenants  on  his 
part,  assigned  for  breaches,  1st,  *'  that  during  the  continuance  of  the  lease 
the  defendant  did  not  permit  him  to  have  the  use  of  the  said  pump  in  the 
said  yard  jointly  with  the  defendant  whilst  the  same  remained  there,  pajil^ 
half  the  expence  of  keeping  it  in  repair  ;  but,  on  the  contrary,  whilst  the  said 
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pump  remained  in  the  said  yard,  the  defendant  wirongfully  and  injuriously 
prerented  the  plaintiff  from  the  use  of  the  said  pump  :  and,  2dly,  That  the 
defendant   unnecessarify  and  without  any  reasonable  cause,  and  in  order  to 
aggrieve  and  if^ure  the  plaintiff,  removed  and  took  away  the  said  pump,  con- 
trary to  the  form  and  effect  of  the  said  indenture ;  although  the  same  would 
otherwise  hare  remained  there  for  the  purpose  in  the  said  indenture  mention- 
ed, and  although  the  plaintiff  was  always  and  is  ready  and  willing  to  pay  half  the 
expence  of  keeping  the  same  in  repair ;  whereby,  and  not  from  any  want  of 
repairs  or  decay  of  the  said  pump,  or  any  necessity,  but  that  the  same  might 
and  otherwise  would  have  remained  there,  the  plaintiff  lost  the  use  of  the 
same  and  the  profit  and  benefit  thereof,  &c.     The  defendant,  by  his  plea,  took 
issue  on  the  first  breach  assigned,  and  demurred  generally  to  the  second 
breach. 

Abbott^  in  support  of  the  demurrer,  contended  that  the  words,  ''  whilst  the 
same  should  remain  there,' \  made  it  optional  in  the  defendant  to  keep  or  to 
remore  the  pump  at  his  pleasure ;  and  then  the  allegations,  that  it  was  re- 
moTed  mthout  reasonable  cause,  and  in  order  to  injure  the  plaintiff,  were  mere 
aggravati<Hifl,  and  could  not  amount  to  a  breach  of  covenant.  He  observed 
that  there  was  no  demise  of  the  pump,  and  therefore  the  cases  which  shew 
that  a  party  cannot  defeat  his  own  grant  do  not  apply.  And  that  this  con- 
struction was  not  inconsistent  with  the  undertaking  of  the  plaintiff  to  pay 
half  the  expences  of  repair,  because  that  was  no  more  than  a  consideration 
for  the  use  of  it  so  long  as  the  defendant  found  it  convenient  to  let  it  remain 
there  ;  and  it  was  competent  to  him  to  impose  that  condition  while  it  remain- 
ed, without  relinquishing  his  option  to  remove  it.  The  contrary  construction 
requires  the  words  "  whilst  the  same  should  remain  there"  to  be  rejected. 

Wtgleff,  contra.     The  meaning  of  a  covenant  is  to  be  gathered  firom  the 
plain  natural  sense  of  the  words,  and  needs  no  technical  terms  to  express  it ; 
and  the  covenant  by  the  defendant  to  pay  for  half  the  repairs  shews  that  both 
parties  contemplated  that  the  pump  should  remain  there  during  the  term ; 
or  at  least  that  the  defendant  should  not  wilfully  remove  it.    There  is  no  occasion 
to  reject   the  words  *'  whilst  the  same  should  remain  there  ;'*  but  the  Court 
will  give  them  such  a  construction  as  is  consistent  with  the  rest  of  the  cove- 
nant and  the  apparent  intention  of  the  parties ;  and  that  may  be  done  by  con- 
sidering them  to  mean   **  whilst  the  same  should  remain  there  without  any 
default  of  the  defendant  in  voluntarily  removing  it,"       If  therefore  it  were 
destroyed  by  fire  or  other  accident  during  the  term,  that  would  have  been 
an  excuse :  and  the  defendant  would  not  have  been  bound  to  renew  it,  though 
he  was  bound  to  r^osV  it  whilst  it  was  capable  of  repair.     According  to  the 
defendant's  construction  he  might  have  called  on  the  plaintiff  to  pay  half 
the  expence  of  the  repairs  one  day,  and  have  removed  it  the  next,  which  could 
not  have  been  intended  by  the  parties.     And  he  cited  Griffith  v.  Goodhand, 
T.  Raym.  464,  Cole's  case,  Salk.  196,  znd  HolHs  v.  Carr,  2  Mod.  86. 

Lord  Ellenborough,  C.  J.  The  question  turns  on  the  meaning  of  a  cove- 
nant in  the  lease  whereby  certain  parts  of  a  messuage,  then  lately  parted  off  from 
the  part  occupied  by  the  defendant,  were  leased  by  him  to  the  plaintiff,  with 
certain  easements  belonging  to  the  same,  for  a  term  of  21  years.  The  pump, 
it  is  to  be  observed,  is  not  a  specific  subject  of  the  demise.  Then  follows  a 
covenant  by  the  defendant  that  he  will  during  the  term  permit  the  plaintiff  to 
have  firee  mgress,  6lc.  through  the  gate  in  the  yard,  and  "  the  use  of  the 
**pump  in  the  yard,  whilst  the  same  should  remain  there,  paying  half  the  ex- 
"  pences  of  keeping  it  in  repair."  If  the  words  "  whilst  the  same  should 
remain  there  "  had  not  been  introduced,  I  should  have  thought  the  covenant 
meant  to  secure  to  the  plaintiff  the  continual  use  of  the  pump  during  the 
term,  and  that  the  lessor  would  have  been  guilty  of  a  breach  of  covenant  by 
wilfully  removing  it.  But  this  covenant,  unlike  the  covenant  for  free  ingress 
>nd  egress  through  the  yard,  is  qualified  with  the  words  whilst,  &c. ;  and  the 
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qnestioQ  is,  Whether  by  the  introduction  of  those  words  the  lessor  did  not 
mean  to  reserve  to  himself  a  power  of  removing  the  pump  whatever  might  be 
his  motive  for  doing  so.     And  can  we  strike  out  words  which  are  capable  of 
a  sensible  meaning  ?    Now  taking  the  whole  together,  the  meaning  of  the 
words  will  stand  thus :  the  lessor  says,  I  demise  to  you  a  certain  part  of  a 
messuage,  with  certain  easements,  for  a  term ;  and  during  the  term  you,  the 
lessee,  shall  have  a  free  passage  through  a  certain  gate  in  the  yard,  and  you 
shall,  as  long  as  I  think  proper  to  let  the  pump  remain  in  the  yard,  have  the 
use  of  it,  you  paying  half  the  expence  of  repairing  it ;  but  I  will  not  bind 
myself  to  continue  it  there,  but  reserve  to  myself  aii  option,  whether  from 
choosing  not  to  be  at  any  expence,^  or  from  whatever  other  motive,  to  remove 
it  when  I  please.     I  can  give  no  other  meaning  to  the  words,  whiist,  &,c.     If 
those  words  had  not  been  introduced  I  should  have  thought,  according  to  the 
case  of  Pamfret  v.  Ricroft,  1  Saund.  921,  that  the  demise  of  the  use  of  the 
thing  was  a  demise  of  the  thing  itself,  and  that  it  must  have  been  intended 
that  the  parties  meant  that  the  pump  should  remain  there  during  the  whole 
term :    but   by  the  introduction  of  those  words  it  appears  that   the   lessor 
meant  to  reserve  to  himself  the  liberty  of  removing  it,  from  whatever  capri- 
cious or  unreasonable  motive  he  might  do  so ;  and  consequently  the  breach  is 
ill  assigned. 

Grose,  J.  It  is  material  to  consider  that  there  are  no  words  of  demise  of 
the  use  of  the  pump ;  but  the  lessor,  in  a  subsequent  part  of  the  lease,  cove* 
nants  that  the  lessee  shall  have  the  use  of  the  pump  jointly  with  himself,  wkibt 
the  same  should  remain  there,  &c ;  the  fair  construction  of  which  is,  that  it 
should  be  in  the  lessor's  option  how  long  it  should  remain  there;  and  that  is 
not  inconsistent  with  the  stipulation  that  the  lessee  should  pay  half  the  ex- 
pences  of  repair  whilst  it  did  remain  there. 

Lawrence,  J.  inclined  to  think  that  this  was  the  true  construction  of  the 
words  of  the  covenant,  though  he  doubted  whether  the  parties  had  really  so 
intended.  He  rather  thought  that  they  meant  to  have  said  what  the  plaintiflfs 
counsel  had  contended  for;  but  they  had  not  used  words  to  express  such 
intention. 

Le  Blanc,  J.  The  parties  probably  meant  to  say  no  more  than  this,  that 
as  long  as  the  lessor  kept  the  pump  in  repair  the  lessee  should  have  the  use  of 
it,  he  paying  to  the  lessor  half  the  expenc^  of  repair.  And  if  the  words  had 
8t6pped  there,  the  lessor  could  not  have  taken  it  away.  But  the  only  meaning 
of  adding  the  other  Words,  '* whibt  the  same  should  remain  there"  must  have 
been  to  reserve  to  the  lessor  the  option  of  removing  it. 

Judgment  for  the  Defendant. 


Lady  Wilson  v.  Sir  Francis  Willes,  Knt 

7  East,  121.    Jan.  38, 1806. 

A  custom,  that  all  the  customary  tenants  of  a  manor  having  gardeng^  pareds  of  their 
customary  tenements  respectively,  have  immemorially  by  themselves,  their  tenants  and 
occupiers,  dug,  taken  and  carried  aw^y  from  a  waste  within  the  manor  to  be  used  upon 
their  said  customary  tenements,  for  the  purpose  of  making  and  repairing  grass-plots 
in  the  gardens,  parcels  of  the  same  respectively,  for  the  iMpRovxMSirT  thereof,  such  twf 
covered  with  grass  Jit  for  the  pasture  of  cattle,  as  ha^  been  Jit  and  proper  to  be  so  used, 
at  aU  times  of  the  year,  as  often  and  in  such  quantity  as  occasion  hath  required^  is  bad 
in  law,  as  being  indefinite  and  uncertain,  and  destructive  of  the  common  :  and  so  is 
a  similar  custom  for  taking  and  applying  such  turf /or  the  purpose  of  making  and  re- 
pairing  the  banks  and  mounds  in,  of,  and  for  the  hedges  and  fences  of  such  customary 
tenements. 

TRESPASS  for  breaking  and  entering  the  close  of  the  plaintiff,  called 
Hampstead  Heath,  in  the  parish  of  St.  John,  Homestead,  in  Middksex,  and 
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^S^^  certain  turf^  of  the  plaintiff  there  being,  viz.  100  square  yards  of  the 
plaintiff's  turf  then  covered  with  grass,  amdjitjor  the  pasture  of  cattle,  of  20/. 
value,  and  carrying  away  and  converting  it  to  the  defendant's  use.     Plea  1. 
Not  guilty  of  the  force,  &c. ;  and  as  to  the  residue  of  the  trespass,  that  the 
locus  in  quo  is,  and  at  the  said  time  when,  6lc.  was,  and  from  time  immemorial 
has  been,   a  certain  large  waste  situate  within  and  parcel  of  the  manor  of 
Hampstead,  in  Middiesez,  within  which  manor  there  have  immemorially  been 
divers  customary  tenements  demised  and  demisable  by  copy  of  court  rolls, 
d&c.  in  fee  simple  or  otherwise,  at  the  will  of  the  lord,  according  to  the  cus- 
tom of  the  manor ;  and  that  within  the  manor  there  has  immemorially  been 
an  ancient  custom,  that  all  and  every  the  customary  tenants  for  the  time  being 
respectively  of  all  and  every  the  aforesaid  customary  tenements  having  a  gar- 
den or  g'otdens  parcel  of  the  same,  have  immemorially  dug,  taken,',  and  carried 
away,  and  have  been  used  and  accustomed  to  dig,  6Cc.  in,  upon,  and  from  the 
said  close,  in  which,  &c.  6y  themselves  and  their  farmers  and  tenants  respec- 
tively, occupiers  of  such  customary  tenements  with  the  appurtenances  respec- 
tively for  the  time  being, /or  the  purpose  of  making  and  repairing  grass  plots  in 
the  gardens,  parcels  of  the  same  respectively ,  for  the  improvement  thereof,  such 
turf  covered  with  grass  Jit  for  the  pasture  tf  cattle,  as  hath  been  Jit  and  proper 
to  be  so  used  and  spent,  every  year,  at  all  times  in  the  year,  as  often,  and  in  such 
quantity  as  occasion  hath  required,  as  to  their  said  customary  tenements  with  the 
appurtenances  respectively  belonging  and  appertaining.     The  plea  then  stated 
a  grant  from  the  Lord  of  one  of  the  aforesaid  customary  tenements,  consisting 
of  a  certain  messuage  and  garden,  &c.  parcel  of  the  manor,  to  the  defendant, 
his  heirs,  &c.  at  the  will  of  the  lord,  6lc.  by  virtue  of  which  he  entered,  and 
was  seized,  &c. ;  and  that  being  so  seized,  d&c.  at  the  said  times  when,  6lc,, 
being  times  when  occasion  required,  he  entered  into  the  locu^in  quo  in  order 
to  dig,  take,  and  carry  away,  and  did  then  and  there  dig,  take,  and  carry  away 
the  said  tarf  in  the  declaration  mentioned,  the  same  being  then  found  in  and 
upon  the  said  close  to  be,  and  which  afterwards  was  used  and  spent  in  and 
upon  his  said  customary  tenement,  &c.  for  the  purpose  of  making  two  grass 
plots  in  the  said  garden,  parcel  of  the  same  as  aforesaid, /or  the  improvement 
thereof;  the  same  turf  being  then  and  there  fit  and  proper  to  be  so  used  and 
spent,  and  being  such  quantity  as  the  occasion  required,  as  he  lawfully  might 
for  the  cause  aforesaid,  6^e.     The  2d  special  plea  alleged  more  generally  the 
same  right  in  the  customary  tenants  to  dig,  take,  and  carry  away  the  turf  to 
be  used  and  spent  in  and*  upon  their  customary  tenements,  &.c.  in  and  for  the 
vmprovement  of  the  gardens,  parcels  of  the  same  respectively ;  without  confin- 
ing the  improvement  to  the  making  and  repairing  of  grass  plots  therein.     The 
3d  special  plea  alleged  a  similar  right  in  the  customary  tenants  to  dig,  take, 
and  carry  away,  to  be  used  and  spent  in  and  upon  their  customary  tenements, 
for  the  purpose  ^making  and  repairing  the  banks  and  mounds  in,  of,  and  for 
the  hedges  and  fences  thereof  respectively,  such  turf,  covered  with  grass  fit  for 
the  pasture  of  cattle,  as  hath  been  fit  and  proper  to  be  so  used,  every  year,  at 
all  times  of  the  year,  as  often,  and  in  such  quantity  as  occasion  hath  required, 
A  4th  special  plea  laid  the  custom  still  more  generally  to  be  for  the  custo- 
mary tenants  to  take  the  turf  from  the  locus  in  quo  as  often  and  in  such  quan- 
tity as  the  occasion  required,  to  be  used  and  epent  upon  their  customary  tene- 
ments respectively, /or  the  improvement  thereof.    To  all  the  special  pleas  there 
was  a  general  demurrer,  and  joinder. 

Const,  in  support  of  the  demurrer.  The  right  set  up,  unlimited  in  its  na- 
ture, and  undefined  in  its  terms,  goes  to  the  destruction  of  the  whole  com- 
mon. It  is  not  even  confined  to  ancient  gardens ;  for  it  is  prescribed  for  every 
customary  tenement  having  a  garden  pared  of  the  same ;  which  may  include 
ft  garden  recently  made.  The  turf  may  be  taken  at  all  times  of  the  year  for 
the  making  and^  repairing  grass  plots  in  such  garden ;  which  may  comprize 
the  whole  garden,  the  extent  of  which  need  only  be  limited  by  the  customary 
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tenement  itself  and  its  appurtenances.    It  may  be  taken  when  occasion  re- 
quires ;  of  which  the  tenant  is  to  be  the  judge.     It  is  far  the  improvement 
thereof;  a  term  of  very  large  and  doubtful  signification,  which  may  include 
all  ornamental  improvements.     And  the  right  is  claimed  for  tenants  and  occu- 
piers as  well  as  for  customary  tenants.     The  custom  stated  in  the  second  and 
subsequent  special  pleas  is  still  more  general  and  objectionable  ;  extending  to 
taking  turf  for  the  making  and  repairing  of  banks  and  mounds,  hedges  and 
fences,  and  for  the  imprwemaU  of  the  customary  tenements  generally.     The 
common  law  right  of  a  commoner  is  confined  to  the  taking  of  the  grass  by 
the  mouths  of  his  cattle(a)  which  right  must  be  destroyed  if  the  custom  set 
up  can  exist :  but  it  is  a  strong  argument  against  its  legality,  that  no  custom 
to  the  like  extent  is  recognized  in  the  books.     In  The  Dean  and  Chtg^ter  of 
Ely  V,  Warren^  2  Atk.  169,  it  was  considered  by  Lord  Hardwicke  that  a  right 
in  the  tenants  of  a  manor  totlig  turf  in  the  extensive  fen  lands  of  Cambri^e- 
shire^  though  it  might  be  considered  in  such  lands,  which  often  Jie  under 
water  for  several  years,  to  be  no  more  than  a  compensation  to  the  copyholder 
for  the  loss  of  his  profit  by  grazing  them,  would  be  a  very  odd  custom  if  ap- 
plied to  any  other  soil.     The  right  of  turbary  is  indeed  very  frequent ;  but 
that  might  be  supposed  to  arise  from  necessity  in  times  when  other  fuel  was 
not  easily  procured;  but  even  that,  as  Lord  Hardwicke  observes  in  the  same 
case,  is  confined  to  such  a  quantity  as  is  sufficient  for  the  house(6)  to  which 
the  common  is  appendant.     And  he  considered  it  as  a  great  absurdity  to  Jay 
the  custom  not  only  in  the  tenants  but  in  the  occupants,  who,  as  tenants  at 
will,  could  never  have  a  right  to  take  away"  the  soil  of  the  lord.     And  stiJi 
more  absurd  is  it  to  take  turf  Jit  for  pasture  for  the  purpose  of  making  banks 
and  fences.     In  Willes  v.  Broadbent,  2  Stra.  1224,  and  1  Wils.  63,  a  custom 
set  up  for  a  lord  of  a  manor  and  his  tenants,  sinking  pits  for  collieries  in  the 
freehold  lands,  to  lay  and  continue  the  rubbish  and  materials,  6lc.  on  the  lands 
of  customary  tenants  near  the  pits,  was  holden  void,  as  unreasonable  and  arbi- 
trary, and  tending  to  defeat  the  copyholder  of  the  whole  profits  of  his  land, 
and  to  destroy  his  estate :  and  there  it  was  laid  down,  that  if  any  part  of  the 
custom  be  bad,  it  is  void  for  the  whole.     So  here  this. custom  is  unreasonable; 
for  it  tends  to  defeat  the  purt>oses  for  which  the  common  was  made,  and  to 
destroy  the  whole  estate. 

Lowes,  contra,  contended  that  the  custom  was  neither  inconsistent  with  the 
right  of  common,  nor  unreasonable,  nor  uncertain.     1st,  However  inconsistent 
it  may  appear  in  the  abstract,  it  appears  that  from  all  *time  it  has  existed  in  fact 
concurrently  with  the  right  of  common.    It  is  in  its  nature  no  more  inconsistent 
with  the  right  of  common  than  the  acknowledged  right  of  turbary ;  and  Ld.  Coix, 
Co.  Lit.  1^,  in  enumerating  the  several  sorts  of  common,  mentions,  in  addition 
to  that  of  turbary,  that  of  digging  for  coals,  minerals,  and  the  like :  in  all  which  the 
soil  itself,  as  Blackstone,  2  Black.  Com.  c.  3.  tit.  3,  observes,  is  lost  to  the  lord; 
whereas  here  it  is  only  transferred  fi'om  one  part  of  the  manor  to  another.    So 
ia  Duherley  v.  Page,  2  Term  Rep.  391,  the  right  of  the  tenants  of  a  manor  to  dig 
gravel  and  sand  on  the  wastes  was  found  for  them ;  and  this  was  not  denied  in 
Shakespeare  v.  Peppin,  6  Term  Rep.  741 ,  or  in  Peppin  v.  Shakespeare,  6  Term 
Rep.  748,  to  be  a  valid  custom.     This  is  not  stronger  than  the  case  of  Hop- 
kins V.  Robinson,  2  Lev.  2,  where  a  prescription  for  the  tenants  to  have  solam 
pasturam,  in  exclusion  of  the  lord,  was  holden  good.     But  non  constat  there 
is  any  right  of  pasture  in  this  case,  but  subject  to  the  other  right.    2dly,  The 
reasonableness  of  this  custom  must  depend  upon  the  degree  of  its  interference 
with  the  lord's  rights :  for  he  is  the  only  person  who  can  object  to  it.    But  it 
is  a  good  consideration  as  to  him  that  the  custom  tends  to  the  improvement  o( 
the  lord's  own  estate  in  the  hands  of  the  tenants ;  of  which  he  will  have  the 

(a)  Vide  45  Ed.  3.  25,  26,  and  Bro.  Common,  48,  cites  12  H.  8.  2,  and  vide  13  H.  B. 
15, 16. 

(b)  Vide  Tijrringham*s  case,  4  Rep.  37. 
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benefit  either  in  the  shape  of  increased  fines  on  the  deaths  of  the  tenants,  if 
the  fines  be  uncertain  and  dependant  on  the  value  of  the  copyholds,  or  at  any 
rate,  upon  the  forfeiture  or  reverter  of  the  estate.     And  it  is  material  to  ob- 
serve, that  the  right  can  only  be  legally  exercised  where  there  is  an  improve^ 
ment  in  fact  of  the  customary  tenement :  of  which  the  lord  cannot  justly  com- 
plain.    As  to  the  objection  that  the  custom  is  not  alleged  to  be  confined  to  the 
improvement  in  this  manor  of  andtnt  gardens ;  supposing  that  were  material, 
which  does  not  seem  to  be  necessary  for  the  reason  last  mentioned,  yet  upon 
these  pleadings  it  must  be  so  understood;  for  it  is  laid  that  "  every  customary 
tenant  of  every  the  aforesaid  customarif  tenements,  having  r  garden  parcel  of 
the  same  h^jeimmemorially  dug,  &c.  turf  to  be  used  upon  their  said  customary 
tenements  ybr  the  pitrpase  of  making  grass-plots  in  the  gardens,  parcels  of  the 
same,"     Now- this  custom  could  not  have  been  used  immemoriaJfy  for  the  pur- 
pose of  improving  the  gardens,  parcels  of  the  *bustomary  tenements,  if  such 
gardens  had  not  existed  immemorially.     [All  the  Court,  however,  denied  thi!i 
construction  of  the  custom,  as  laid ;  and  considered  that  it  was  claimed  for 
any  garden,  parcel  of  the  customary  estate,  whether  ancient  or  not :  they  laid 
stress  on  the  words,  **  having  a  garden,"  and,  *'  for  repairing  grass-plots  in 
the  gardens  ;'*  not  even  saying  the  same  gardens,  or  ancient  gardens.]     As  to 
the  3d  special  plea,  he  observed,  that  the  right  claimed  was  nothing  more  than 
a  species  of  hedge-bote,  which  every  tenant  enjoyed.     It  was  to  protect  the 
property,  and  preserve  the  boundaries  of  the  land,  which  was  both  convenient 
and  reasonable.     [Lord  EUenborough  asked  if  there  were  any  instance  in  the 
books  of  a  custom  to  take  away  the  soil  of  the  lord  to  make  bounds  and  banks 
for  the  tenants'  estate :  and  especially  to  take  that  which  was  fit  for  the  better 
purpose  of  pasture,  and  apply  it  to  common  and  inferior  purposes?]     The 
Coirt  then  pressed  him  as  to  the  uncertainty  of  the  custom  as  laid.     They 
asked  what  was  meant  by  the  word  improvement ;' vrhether  as  applied  to 
land  it  was  not  always  confined  to  agricultural  purposes  ?    They  observed  that 
the  claim  was  to  take  the  turf  when  occasion  required;  and  asked  whether  any 
precedent  could  be  produced  of  pleading  in  so  loose  a  manner  the  claim  of 
any  species  of  agricultural  improvement :  the  occasion  here  was  not  confined 
to  agricaltnral  purposes :  it  might  be  for  the  purpose  of  building  a  summer- 
house.     It  was  not  confined  to  necessary  repairs:  it  would  extend  to  any 
fancifiil  repairs.     (No  answer  being  given  to  these  suggestions) 

Lord  Ellenborouoh,  C.  J.  said,  A  custom,  however  ancient,  must  not  be 
indefinite  and  uncertain  :  and  here  it  is  not  defined  what  sort  of  improvement 
the  custom  extends  to  :  it  is  not  stated  to  be  in  the  way  of  agriculture  or  hor- 
ticulture :  it  may  mean  all  sorts  of  fanciful  improvements :  every  part  of  the 
garden  may  be  converted  into  grass-plots,  and  even  mounds  of  earth  raised 
and  covered  with  turf  fi'om  the  common  :  there  is  nothing  to  restrain  the  te- 
nants from  taking  the  whole  of  the  turbary  of  the  common  and,  destroying 
the  pasture  altogether.  A  custom  of  this  description  ought  to  have  some 
limit ;  but  here  there  is  no  limitation  to  the  custom,  as  laid,  but  caprice  and 
fancy.  Then  this  privilege  is  claimed  to  be  exercised  when  occasion  requires. 
What  description  can  be  more  loose  than  that  ?  It  is  not  even  confined  to 
the  occasions  of  the  garden.  It  resolves  itself,  therefore,  into  the  mere  will 
and  pleasure  of  the  tenant,  which  is  inconsistent  with  the  rights  of  all  the 
other  commoners,  as  well  as  of  the  lord.  The  third  special  plea  also  is  vast- 
ly too  indefinite :  it  goes  to  establish  a  right  to  take  as  much  of  the  turf  of 
&e  common  as  any  tenant  pleases  for  making  banks  and  mounds  on  his  es- 
tate :  it  is  not  even  confined  to  purposes  of  agriculture.  All  the  customs  laid 
therefore  are  bad,  as  being  too  indefinite  and  uncertain. 
The  other  Judges  concurred. 

Judgment  for  the  Plaintiff. 
Vol.  IV.  9 
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WiLson  V.  KDubley. 

7  East,  128.    Jtn.  28, 1806, 

An  action  of  covenant  does  not  lie  upon  the  stat.  3  W.  &  M.  c.  14,  against  the  devisee  of 
land  to  recoYsr  damages  for  a  breach  of  covenant  ntade  by  the  devisor  :  but  the  reme- 
dy thereby  given  is  confined  to  cases  where  d^  lies. 

THIS  was  an  action  of  covenant,  wherein  the  plaintiff  declared  against  the 
defendant  as  surviving  devisee  of  the  lands,  6lc.  of  John  Lawstm  deceased, 
there  being  no  heir  of  the  $<ud  J,  L.;  for  that  whereas  by  indenture  of  re- 
lease, made  the  6th  of  Feb,  1798,  between  /.  L,  of  the  one  part,  and  the 
plaintiff  of  the  other,  it  was  witnessed  that  in  consideration  of  1050/.  paid  to 
/.  L,,  he  conveyed  to  the  plaintiff  iu  fee  certain  freehold  ineBsuagea  and 
lands,  &LC.  at   Wigton,  in  Cumberland,  (describing  them) :   and  •/.   X.,  for 
himself  and  his  heirs,  covenanted  with  the  plaintiff,  her  heirs,  &,c.,  that  he 
was  the  true  and  lawful  owner,  and  seised  in  his  own  right  of  a  perfect  and 
indefeasible  estate  of  inheritance  in  fee  simple  of  and  in  the  same  premise  , 
without  any  incumbrance  thereon,  &c.  to  alter,  lessen,  or  defeat  the  same. 
The  plaintiff  then  assigned  for  a  breach,  that  the  said  J,  L.  was  not,  at  the 
time  of  making  the  said  indenture  and  conveyance,  the  true  and  lawful  owner 
of  the  premises,  nor  was  seised  in  fee  of  an  indefeasible  estate  of  inheritance 
in  the  same,  d^^c,  nor  had  authority  or  right  to  convey  the  same,  d&c.  to  the 
plaintiff  in  fee ;  by  means  of  which  the  plaintiff  was  put  to  divers  costs, 
charges,  and  expences,  viz.  1000/.  in  defending  an  ejectment  brought  by  /. 
D.  on  the  demise  of  /.  G.  d&c.  against  her  to  recover  an  undivided  third 
part  of  the  premises,  the  said  /.  G,  being  entitled  thereto ;  and   in  the  pur« 
chase  of  such  undivided  share ;  and  in  making  satisfaction  for  the  rents,  &c. 
of  such  share,  while  the  plaintiff  held  the  same  under  the  said  indenture,  d&c. 
And  then  the  plaintiff  averred,  that  /.  L,  died  without  heirs  ;  and  that  the 
said  J,  L,  in  his  lifetime,  and  the  defendant  devisee  as  aforesaid,  since  his 
death,  though  requested,  had  not  kept  the  covenants  so  made  by  the  said  J.  L. 
for  himself  and  his  heirs  with  the  plaintiff,  but  has  refused,  &.c.  to  her  damage 
of  1000/.     To  this  there  was  a  demurrer,  assigning  for  special  causes,  that 
the  plaintiff  has  declared  against  the  defendant  as  surviving  devisee  of  J,  L, 
deceased,  upon  breaches  of  covenant  supposed  to  have  been  committ^  by 
him  in  his  lifetime,  and  has  not  joined  the  heir  of  the  said  /.  L,  in  the  suit : 
and  for  that  it  appears  by  the  declaration,  that  the  action  is  not  brought 
against  the  defendant  as  such  devisu  in  respect  of  any  obligation  or  other  debt 
due  from  the  testator  to  the  plaintiff,  but  in  respect  of  certain  covenants  of 
the  testator,  supposed  to  have  been  entered  into  and  broken  by  him  :  and  for 
that  it  is  uncertain  what  damages  the  plaintiff  has  sustained,  or  may  be  able 
to  prove  by  reason  of  such  breaches  of  covenant :  and  for  that  it  is  not  aver- 
red or  shewn  that  any  lands,  d&c.  which  were  of  the  said  /.  L,  at  the  time  of 
his  death  have  come  to  the  defendant,  or  been  in  his  hands  as  such  devisee, 
out  of  which  he  may  satisfy  the  damages  if  any  should  be  recovered  against 
him  as  such  devisee  by  reason  of  the  supposed  breach  of  covenant,  ^c.  join* 
der,  and 

Yates,  in  support  of  the  demurrer.  The  case  of  Dyke  and  another  ad- 
ministrators V.  Sweeting,  Willes,  585,  which  was  mentioned  as  an  authority  in 
support  of  the  action,  when  this  case  was  called  on  last  term,  does  not  appiy ; 
for  that  was  covenant  against  an  heir,  which  lay  at  common  law,  and  did  pot 
want  the  aid  of  the  stat.  3  W.  dir  M.  c.  14.  But  at  common  law  no  action 
either  of  covenant  or  debt  lay  against  a  devisee  of  land ;  for  the  devisee  taking 
by  purchase  was  not  bound  by  the  contracts  of  the  testator.  That  statute, 
which  was  made  in  aid  of  the  stat.  27  Eliz.  c.  4,  against  fraudulent  convey- 
ances to  defeat  creditors,  for  the  first  time  subjected  the  debtor's  lands  to  the 
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process  of  his  creditors  in  the  hands  of  the  devisee :  but  that  is  a  special  reme- 
dy, which  mast  be  strictly  pursued.     For  though  s.  2,  of  the  stat.  of  W.  dD 
M.  aroida  derises  generally,  as  against  creditors,  yet  the  preamble  only  speaks 
of  devises  made  to  defraud  creditors  by  band  and  other  specialties  of  their  just 
debts:  and  the  3d  section  liipits'  the  remedy  given  to  creditors;  for  it  enacts 
that,  ^*for  the  means  that  such  creditors  may  be  enabled  to  recover  their  said 
dMs  in  the  cases  before  mentioned,  every  such  creditor  shall  and  may  have 
and  maintain  their  actions  of  debt  upon  the  said  bonds  and  specialties  against 
the  heirs  at  law  of  such  obHgors  and  such  devisees  jointly.    2dly,  he  contend- 
ed that  at  any  rate  the  action  would  not  lie  against  the  devisee  alone  without 
joining  the  h^ir;  for  no  such  remedy  at  law  was  given  by  the  statute,  and  a 
casus  omissus  could  not  be  supplied  by  the  averment  that  there  was  no  heir. 
The  devisor  might  have  died  possessed  of  other  lands,  and  the  present  defend- 
ant  would  only  be  liable  to  his  proportion.(a) 

Wood,  contra,  contended  that  the  action  of  covenant  was  within  the  mean- 
ing and  equity  of  the  statute,  being  as  much  within  the  mischief  to  be  reme- 
died by  it  as  the  action  of  debt.  The  general  object  of  th^  statute  was  to 
make  the  devisee  liable  to  answer  for  those  assets  which  would  have  been  lia- 
ble in  the  hands  of  the  heir,  if  they  had  been  suffered  to  descend :  and  as 
covenant  would  lie  in  such  a  case  against  the  heir,  according  to  Dyke  v. 
Sweeting,  so  by  an  equitable  and  reasonable  construction,  of  the  statute  it 
should  lie  against  a  devisee.  The  act  was  levelled  against  fraudulent  devises, 
and  the  remedy  could  not  have  been  meant  to  be  confined  to  a  particular  sort 
of  action,  which  must  in  many  instances  defeat  the  object.  It  recites  that 
**  it  is  not  reasonable  or  just  that  by  the  practice  or  contrivance  of  any  debt- 
**  on,  their  creditors  should  be  defrauded  of  their  just  debts ;  nevertheless  it 
*'  hath  often  happened,  that  several  persons  having  by  bonds,  and  other  special* 
**  ties,  bound  themselves  and  their  heirs,  and  have  afterwards  died  seised,  &c. 
**  have,  to  the  defrauding  of  such  their  creditors,  devised  the  same  ;**  dz.c.  for 
remedying  of  which  it  absolutely  avoids  as  fraudulent  all  silch  devises  against 
such  creditors.  The  action  of  debt  spoken  of  in  the  Sd  clause  is  merely  put 
by  way  of  instance  and  example.  The  act  speaks  of  debtors  having  bound 
themselves  and  their  heirs  by  bonds  and  other  specialties,  not  confining  it  to 
specific  legal  debts.  Now  here  the  plaintiff  is  as  meritorious  a  creditor  as  if 
he  had  advanced  his  money  on  the  security  of  a  bond.  If  the  lands  had 
descended,  there  is  no  doubt  that  the  heir  would  have  been  liable  in  damages 
Ua  the  breach  of  covenant :  nor  can  it  be  denied  that  the  devisee  would  have 
been  jointly  liable  if  a  collateral  bond  had  been  given  by  the  testator  for  the 
performance  of  covenants ;  and  yet  in  such  action  damages  only  are  recover- 
ed. But  the  legislature  could  never  have  contemplated  these  distmctions 
when  professing  to  give  a  remedy  against  fraud.  Many  cases  have  been 
raled  to  be  within  the  equity  which  are  not  within  the  letter  of  statutes. 
Co.  Lit.  24.  b.,  gives  the  rule  where  it  is  within  the  same  mischief: 
Plowd.  59,  apfriies  it  to  statutes  made  for  the  redress  of  fidse  covin,  and  to 
give  a  speedier  remedy  to  right ;  to  such  as  are  in  advancement  of  justice, 
and  beneficial  to  the  public  weal :  and  by  Gooch's  case,  5  Rep.  60,  acts  made 
in  prevention  or  suppression  of  fraud  ought  to  have  a  favourable  interpreta- 
tion ;  and  that  was  applied  to  the  stat.  13  EHz.  c.  5,  principally  because  it 
prcyvides  generally,  as  the  act  in  question  does,  that  the  estate  as  to  the  credi- 
tor shall  be  void.  So  the  stat.  4  Ed.  3.  c.  7,  entitled,  **  Executors  shall  have 
an  action  of  trespass  for  a  wrong  done  to  their  testator,"  reciting  that,  **  in 
times  past  executors  had  not  had  actions  for  a  trespass  done  to  their  testators, 
as  of  goods  of  the  same  t^tators  carried  away  in  their  life,  and  so  such  fres- 
passes  have  hitherto  remained  nnpunished,"  enacts,  "  that  the  executors  in 
such  cases  shall  have  an  action  against  the  trespassers,  and  recover  dami^ea," 

(a)  Vide  Hwiu  t.  EdwMrdtj  3  Atk.  693. 
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&c. :  yet  it  was  holden,  1  Leon.  194,  m  the  Exchequer  Chamber,  that  an 
execQtor  shall  have  an  action  upon  the  case  de  bonis  testatoris  come  to  the 
hands  of  another  and  by  him  converted  to  his  own  use,  &c.  by  the  equity  of  the 
statute.  2dly,  The  allegation  that  the  testator  had  no  heir,  (being  in  truth  a 
natural  child,)  is  sufficient  to  warrant  the  suing  the  devisee  alone:  and  so 
Lord  Chancellor  Cowper  thought  in  Gawler  v.  Wade,  1  P.  Wms.  100,  though 
he  held  that  the  heir,  where  there  was  one,  must  be  made  a  party,  notwith- 
standing he  had  no  real  assets  by  descent.  [LoMorence,  J.  May  it  not  be 
inferred  from  that  case,  that  Lord  Cowper  thought  if  there  had  been  no  heir 
it  would  have  been  a  reason  for  the  creditor's  going  into  equity  ?] 

Yates,  in  reply,  referred  to  WestfaiKng  v.  WestfaiUng,  3  Atk.  460,  as  a 
case  where  a  construction  had  been  put  upon  this  statute ;  but  Lord  Hard- 
ffficke  there  relied  on  the  toords  being  sufficiently  large  to  extend  the  remedy 
of  the  statute  to  the  case  then  before  him,  which  was  clearly  within  the  mis- 
chief of  it,  and  therefore  he  would  not  narrow  them. 

Lord  Ellenborough,  C.  J.  The  grievance  now  complained  of,  how  great 
soever  it  may  be,  existed  at  common  law  down  to  the  period  of  the  stat  3  W. 
&  M. ;  by  which  statute  the  devisee  is,  for  the  first  time,  made  chargeable 
jointly  with  the  heir  for  the  debts  of.  his  testator  in  respect  of  lands  devised  to 
him.  I  agree  with  the  plaintiff's  counsel,  that  the  grievance  recited  in  the 
preamble  of  the  act  would  have  led  one  to  suppose  that  the  legislature  meant 
to  have  given  a  larger  remedy  than  the  action  of  debt.  For  it  recites,  &,c. 
and  by  s.  2,  it  says,  that  all  wills,  &c:  shall  be  deemed  fraudulent  and  void  as 
against  such  creditors :  but  when  they  come  to  provide  the  means  whereby 
the  creditors  are  to  be  remedied,  they  are  more  limited  than  the  grievance 
recited.  For  s.  3.  says,  "for  the  means  that  such  creditors  may  be  enabled  to 
recover  their  said  debts^  that  in  the  cases  before  mentioned,  every  such  creditors 
shall  have  their  actions  of  debt  upon  the  said  bonds  and  specialties,"  d£.c.  If 
it  had  only  said,  that  they  would  have  their  actions,  without  more,. there  would 
have  been  ground  for  going  the  length  of  the  argument  of  the  plaintiff's 
counsel ;  but  the  legislature  have  expressly  limited  the  me^s  of  recovery  by 
such  creditors  to  Mtions  of  debt.  Supposing,  therefore,  that  we  could  go  to 
the  extent  of  saying  that  an  averment  of  there  being  no  heir  is  equivalent  to 
joining  the  heir,  where  there  is  one,  in  the  action  ;  supposing  we  could  get 
over  that  difficulty  ;  how  could  we,  construing  a  comparatively  recent  act  of 
parliament  where  a  particular  remedy  is  given  by  action  of  debt  on  bonds  and 
specialties,  where  no  remedy  was  before,  extend  it  to  actions  of  caoeMmi  1  It 
is  said,  however,  that  the  statute  being  made  in  advancement  of  justice  and 
suppression  of  fraud,  ought  to  be  extended  by  equitable  construction  to  meet 
the  grievance ;  and  the  construction  which  has  been  put  upon  the  stat.  4  Ed. 
3.  c.  7,  is  relied  on.  But  that,  it  must-  be  remembered,  Lb  a  very  ancient  sta- 
tute, passed  at  a  period  when  no  great  precision  of  language  prevailed  :  and 
the  body  of  the  act  does  not  speak  of  actions  of  trespass,  though  the  instance 
put  is  proper  for  such  an  action ;  but  it  speaks  of  actions  for  a  trespass  done 
to  the  testator's  goods ;  and  it  enacts  that  executors  in  such  cases  shall  have 
an  ctction  against  the  trespassers ;  apparently  using  the  word  trespass  as  mean- 
ing a  wrong  done  generally,  and  the  trespassers  as  wrong-doers  :{a)  it  does 
not  specify  the  nature  of  the  action.  The  words,  therefore,  were  capable  of 
letting  in  a  construction  which  met  the  mischief  intended  to  be  redressed. 
But  we  cannot  bring  within  the  equity  of  the  stat.  of  W.  &  M.  a  remedy 
which  the  legislature  have  almost,  as  one  may  say,  in  express  terms  excluded ; 
for  it  says. what  the  means  of  such  creditors  recovering  their  said  debts  shall 
be,  and  in  stating  those  means  it  only  gives  the  action  of  debt.  To  extend  it, 
therefore,  to  the  action  of  covenant,  would  be  to  legislate,  and  not  to  construe 
the  act  of  the  legislature. 

(a)  Vide  Peytoe's  caie,  9  Rep.  78,  a,  A  b. 
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Gross,  J.  At  common  law  neither  debt  nor  covenant  lay  against  the  de- 
visee :  but  the  legislature  have  given  a  remedy  against  him  by  the  stat.  3  W. 
&  M.  ;  that  remedy  however  is  express,  and  is  confined  to  the  action  of  debt. 
And  though  the  word  specialties  be  used  as  well  as  bonds,  yet  construing  the 
whole  together  it  must  be  confined  to  such  speciiUties  on  which  the  action  of 
debt  lies.  And  whoever  looks  at  the  statute  attentively  will  see  that  such 
must  have  been  the  intention  of  the  legislature :  for  it  speaks  all  through  of 
debts ;  but  a  mere  breach  of  covenant  cannot  be  considered  as  a  debt.  As 
to  the  argument  drawn  from  the  construction  put  upon  the  stat.  4  Ed.  3,  my 
lord  has  given  a  clear  answer  to  it. 

Lawrence,  J.     This  is  an  attempt  to  extend  the  remedy  given  by  the  stat. 
3  W.  &  M.  against  devisees  to  another  form  of  action  than  what  is  expressly 
given  by  that  act     But  though  we  should  be  glad  to  give  the  statute  all  pos- 
sible e^ct  in  suppression  of  the  species  of  fraud  against  which  it  was  levelled 
as  far  as  it  will  admit  of,  yet  it  will  not  admit  of  this  extension.     For  in  the 
very  preamble  it  speaks  of  the  practice  or  contrivance  of  debtors  to  defraud 
their  creditors  of  their  just  debts  by  devising  away  their  lands,  A^c.  in  such 
manner  as  such  creditors  have  lost  their  said  debts :  and  afterwards  it  proceeds 
to  porat  out  the  means  whereby  such  creditors  may  be  enabled  to  recover  their 
said  debts  :  and  then  enacts,  that  in  the  eases  before  mentioned  every  such 
creditor  shall  have  his  action  of  debt,  &c.  against  the  heir  of  such  obligor  and 
such  devisee  jointly.     All  through  it  speaks  of  debts  which  must  mean  exist- 
ing debts.'     But  what  is  this  ?  it  is  an  action  of  covenant  to  recover  damages 
for  a  breach  of  the  testator's  covenant  to  make  a  good  title  to  an  estate ;  and 
part  of  the  damages  sought  to  be  recovered  is  the  amount  of  the  costs  and 
expences  of  defending  an  ejectment  brought  against  the  plaintiff  by  the  owner 
of  the  estate  who  recovered  it ;  which  never  could  be  considered  as  a  debt . 
due  from  the  testator  at  the  time  of  his  death  within  the  meaning  of  the  act. 
Then  as  to  the  case  relied  on  upon  the  construction  of  the  stat.  4  Ed.  3,  the 
words  of  that  statute  are  very  loose  and  general,  and  not  confined,  as  in  this 
case,  to  any  particular  form  of  action.     Besides,  in  construing  ancient  statutes 
attention  is  always  to  be  paid  to  the  language  of  the  times.     It  speaks  of  a 
trespass  aS  of  a  urrong  generally ;  and  it  enacts,  that  the  executors  shall  have  an 
actum,  not  saying  what  form  of  action,  against  the  trespassers,  meaning  there- 
by wrong-doers.     But  here  the  words  giving  the  form  of  action  are  very  pre- 
cise; and  we  cannot  extend  the  remedy. to  any  other  form  of  action,  although 
I  agree  that  it  is  within  the  mischief. 

Lb  Blanc,  J.  I  agree  that  it  would  have  been  better  for  the  legislature  to 
have  extended  the  remedy  to  cases  like  the  present ;  but  I  doubt  whether  such 
cases  were  within  their  contemplation  at  the  time  of  passing  the  act ;  and  they 
are  admitted  not  to  be  within  the  letter  of  it.  The  legislature  seem  only  to  have 
contemplated  persons  who  had  bound  themselves  in  certain  sums  by  Ixmds  and 
other  specialties,  which  they  considered  as  debts ;  and  they  gave  a  remedy 
which  was  clearly  only  adapted  to  such  bonds  and  specialties.  They  therefore 
only  contemplated  what  were  debts  strictly  so  called,  and  did  not  mean  to  extend 
the  remedy  against  devisees  to  the  recovery  of  damages  for  breaches  of  cove- 
nants or  contracts  made  by  their  testators.  If  then  we  were  to  bring  this  case, 
which,  is  clearly  not  within  the  words,  within  the  equity  of  the  statute,  we 
should  be  giving  it  a  construction  again^  what  appears  to  have  been  within 
the  contemplation  of  the  leffislature,  and  certainly  against  the  express  letter 
of  the  act :  though  I  agree  that  it  would  have  been  better  to  have  extended  the 
remedy  to  the  general  mischief  recited. 

Judgment  for  the  Defendant. 


70  CASES  IN  HILARY  TERM 


Newton,  Assignee  of  Stelfox,  a  Bankrupt,  v.  Chantler. 

TEaat,  138.    Jan.  28, 1806.    " 

A  bill  of  iaie  to  a  particular  creditor  of  all  the  effecU  of  a  trader,  in  trast  to  satisfj  his 
debt,  and  pay  orer  the  surplus  (if  any)  to  the  trader,  is  an  act  of  bankruptcy,  and  of 
no  effect  as  a  conveyance,  notwithstanding  it  was  given  by  the  trader  token  under 
arrest  at  the  suit  of  the  particular  creditor  for  a  just  debt,  and  followed  by  an  ioame- 
diate  change  of  possession.  There  was  another  writ  ont  against  the  trader  at  the  time, 
and  he  knew  that  he  was  in  insolvent  circumstances,  but  it  did  not  appear  that  these 
facts  were  known  to  the  particular  creditor. 

IN  trover  for  certain  goods  aad  stock  in  trade,  Jate  the  property  of  the 
bankrupt,  which  was  tried  at  the  last  Sammer  Assizes  at  Chester,  a  verdict 
was  found  for  the  plaintiff  for  300/.,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 

Stelfox,  being  a  malster  and  trader,  became  indebted  to  the  defendant,  a 
banker  at  Narthunch^  in  300/.,  and  to  the  plaintiff  in  690/.,  for  just  debts,  who 
for  recovery  thereof  respectively  sued  out  bailable  process  against  SttlfoL  in 
JuM  1803.     The  defendant's  writ  was  first  delivered  to  the  sheriflf,  who  there- 
upon arrested  Stelfox  on  the  24th  of  June  1803.     Stelfox,  being  in  custody 
upon  that  arrest,  in  order  to  procure  his  release  agreed  to  give  a  bill  of  sale 
of  all  his  goods  and  stock  in  trade  to  the  defendant  for  securing  the  payment 
of  his  debt,  who  then  declared  that  he  should  immediately  put  the  same  in 
force ;  whereupon  a  bill  of  sale,  on  the  said  24th  of  Jime  1803,  was  made 
and  executed  to  the  defendant  by  Stelfox  ;  by  which  reciting  that  Stelfox  was 
justly  and  truly  indebted  to  the  defendant  in  800/.,  he,  for  the  better  and  more 
speedy  raising  and  paying  the  said  300/.,  granted,  bargained  and  sold  absolute- 
ly to  the  defendant  **  aU  and  singular  his  household  goods  and  furniture,  malt, 
stock,  in  trade,  and  effects  whatsoever,  then  remaining  and  being  in,  upon,  or 
about  the  messuage  or  dwelling-house,  malt-kiln,  and  premises,  which  he  then 
inhabited  and  occupied,  situate  in  Rudheath,  and  all  other  his  goods,  chat" 
tels,  and  effects  whatsoever,  in  whose  hands,  custody,  or  possession  soever  the 
same  then  were  or  might  be  found,  and  all  his  estate,  right,  titk,  and  interest  of, 
in,  and'  to  the  same,  and  every  part  and  parcel  thereof;  to  have  and  to  hold 
all  and  singular  the  goods,  malt,  chattels,  and  effects  whatsoever  thereby  before 
granted,  bargained  and  sold,  or  intended  so  to  be,  to  the  defendant,  as  his  own 
proper  goods,  &c.  for  ever ;  to  the  intent  and  purpose  that  th^  defendant,  his 
executors,  6lc.  should  and  might  by  sale  and  disposal  of  all  or  any  part  of  the 
said  goods  and  premises  raise  the  said  sum  of  300/.,  together  with  all  reason* 
able  costs  and  charges  attending  the  sale  and  disposal  of  the  said  goods,  Si^. 
and  render  and  restore  the  overplus  of  the  said  goods  and  money  (if  any  be)  un- 
to him,  Stelfox,  his  executors  or  administrators.''     And  Stelfox  did  thereby  for 
himself,  his  executors,  &c.  warrant  the  said  goods,  d&c.  to  the  defendant  against 
himself  {Stelfox),  his  executors  and  administrators,  and  against  all  and  every 
other  pers(ui  and  persons  whomsoever  :  of  which  goods  and  chattels,  the  h^ 
of  sale  further  stated  that  he  had  put  the  defendant  in  full  possession  by  deli- 
very of  a  knife  at  the  sealing  and  delivering  of  those  presents.     The  defend- 
ant on  the  said  24th  of  June  1804,  and  immediately  after  the  execution  of 
the  bill  of  sale,  took  possession  by  virtue  of  the  bill  of  sale  of  the  property 
thereby  assigned,  being  the  property  mentioned  in  the  declaration,  and  with- 
out loss  of  time  caused  the  same  to  be  sold ;  and  the  proceeds  of  the  sale, 
after  satisfying  an  extent  before  that  time  duly  issued  at  the  suit  of  the  Ctowd 
against  Stelfox,  amounted  to  300/.     Stelfox  at  the  time  of  executing  the  said 
bill  of  sale  knew  that  he  was  in  insolvent  circumstances ;  but  he  had  not  then 
committed  any  act  of  bankruptcy.    On  the  6th  of  July  1803,  a  commission 
of  bankrupt  duly  issued  against  Stelfox  on  the  petition  of  the  plaintiff,  under 
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which  he  was  declared  a  bankrupt;  the  commiBsibneiB  being  of  opinion  that 
the  execution  of  the  bill  of  sale  to  the  defendant  was  an  act  of  bankruptcy ; 
and  the  plaintiff  being  duly  chosen  assignee,  an  assignment  was  duly  executed 
to  him  of  the  personal  estate  and  effects  of  the  bankrupt.  The  question  was, 
Whether  the  plaintiff  were  entitled  to  recover?.  If  he  were,  the  verdict  was 
to  stand  :  if  not,  a  nonsuit  was  to  be  entered. 

Richardson  for  the  plaintiff.     The  question  is,  whether  a  bill  of  sale  execut- 
ed by  a  trader  of  M  his  effects  to  a  particular  creditor  to  satisfy  his  debt,  ren«* 
dering  the  surplus  (if  any)  back  to  the  trader  himself,  is  not  an  act  of  bank- 
ruptcy?    The  Stat.  1  Jac.  1.  c.  15.  s.  2,  enacts,  that  every  trader  who  shall 
"  make  anjjrauduknt  grant  or  conveyance  of  his  lands,  goods,  d&c.  to  the  in- 
tent or  wktrehy  his  creditors  may  be  defeated  or  delayed  for  the  recovery  of 
their  just  debts,  shall  be  adjudged  a  bankrupt."     In  the  construction  of  which 
ihit  fraud  spoken  of  has  not  been  confined  to  moral  fraud,  but  any  conveyance 
b  a  fraud  within  the  meaning  of  the  act,  which  necessarily  defeats  or  contra- 
venes the  great  object  of  the  bankrupt  laws ;  which  is,  that  when  a  trader's 
affairs  come  to  a  stop,  he  shall  not  carve  out  his  whole  estate  to  a  particular 
creditor,  but  it  shall  be  devested  out  of  his  management,  and  placed  in  the 
hands  of  trustees  appointed  by  statute,  for  the  purpose  of  being  distributed 
equally  amongst  all  the  creditors.     Now  a  conveyance  of  aU  a  trader's  property 
most  necessarily  break  up  his  trade,  and  delay  all  the  rest  of  his  creditors  till 
the  particular  creditor  is  satisfied ;  and  if  he  be  insolvent,  it  must  necessarily 
defeat  them.     The  cases  of  Miles  v.  Williams,  1  P.  Wms.  251  ;  WorseUy  v. 
De  Matios,  I  Burr.  476 ;   Wilson  v.  Day,  2  Burr.  827 ;  Aldersan  v.  Temple, 
4  Burr.  2235;  Law  v.  Skinner,  2  Blac.  996;  Rust  v.  Cooper,  Cowp.  629; 
Butcher  v.  Easto,  Dougl.  295,  are  all  full  to  this  purpose,  and  the  latter  is 
strongly  in  point  to  this  case.     For  though  Revett  the  trader  was  not  arrested 
at  the  suit  of  Easto,  but  of  another  person,  yet  the  bill  of  sale  was  given  to 
Eitsto  as  a  security  for  his  bailing  Revett,  then  in  custody  under  that  process : 
and  it  cannot  make  any  material  difference  to  whom  the  security  be  given,  as 
io  either  case  it  is  equally  given  by  the  trader  under  the  compulsion  of  legal 
process,  and  in  order  to  free  himself  from  arrest.     In  Cox  v.  Morgan,  2  Bos. 
d&  Pull.  396,  it  was  indeed  determined  by  two  Judges  against  one  in  C  B, 
that  a  payment  of  a  bill  of  exchange  to  a  creditor,  made  under  an  arrest,  was 
protected  by  the  stat.  19  Geo.  2.  c.  32,  as  a  payment  ^'  in  the  usual  and  ordi- 
nary course  of  trade  and  dealing,"  the  creditor  not  knowing  that  the  debtor 
had  committed  a  previous  act  of  bankruptcy,  or  that  he  was  even  in  insolvent 
circumstances.     But  at  any  rate,  this  is  very  distinguishable  from  that  case, 
for  a  bill  of  sale  of  all  a  trader's  effects  can  in  no  respect  be  considered  as  a 
payment  within  that  act. 

/.  Clarke,  contra,  admitted  that  the  present  question  turned  upon  the  con- 
struction of  the  Stat.  1  Jac.  1.  c.  15.  s.  2,  the  material  word  of  which  is  the 
word  fraudulent :  but  in  order  to  ascertain  whether  any  particular  grant  or 
CQDveyance  be  fraudulent  or  not,  the  court  must  look  to  the  circumstances 
before  and  accompanying  the  deed,  and  cannot  collect  it  from  the  inspection 
of  the  deed  itself.  In  Worsehy  v.  De  Mattos,  1  Burr.  484,  Lord  Mansfield 
considered  the  deed  itself  as  equivocal  and  indifferent  upon  the  face  of  it, 
aod  he  looked  only  to  the  extraneous  circumstances  to  decide  whether  or  not 
it  were  fraudulent  Now  here  no  moral  fraud  can  be  imputed  to  the  transac* 
tion :  the  debt  bona  fide  due  to  the  defendant  from  Stelfoz  was  300/. ;  the 
goods  conveyed,  after  satisfying  the  extent  of  the  crown,  were  worth  no  more  ; 
the  defendant  declared  before  the  execution  of  the  bill  of  sale  that  he  should  im- 
mediately put  it  in  force,  and  he  did  so  as  soon  as  it  was  executed.  In  Wilson 
V.  Day,  2  Burr.  827,  the  principal  stress  was  laid  on  the  circumstance  that  there 
was  no  alteration  of  the  possession  after  the  execution  of  the  deed  conveying  awaj 
the  trader's  property,  which  was  considered  $s  a  badge  of  fraud  :  and  rso  it 
was  in  Law  v.  Skinner,  2  Blac.  996.    lu  Butcher  v.  Easto,  Dougl.  294,  the 
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security  was  not  given  to  the  creditor  who  made  the  arrest ;  and  Lord  Mans" 
field  laid  stress  on  this,  that  the  trader  must  have  contemplated  at  the  very 
time  the  act  of  bankruptcy  which  he  committed  within  twenty--ibur  hours 
afterwards.  And  Coa^on  v.  Bedford^  1  Blac.  963,  also  went  on  that  ground. 
As  to  the  bill  of  sale  sweeping  away  the  whole  property  of  the  trader,  the 
same  effect  would  have  been  produced  if  the  defendant's  suit  had  proceeded 
to  judgment  and  execution,  to  which  no  objection  could  have  been  made  : 
and  it  would  be  absurd  that  the  resistance  of  a  trader  to  a  just  suit  should 
give  the  creditor  an  advantage. 

Richardson,  in  reply,  insisted  that  the  very  bill  of  sale  itself,  independant 
of  any  collateral  circumstances,  was  a  fraud  upon  the  bankrupt  laws  :  but  if  any 
such  were  wanting,  it  would  be  found  in  the  fact  stated  that  Sieifsx  knew  at 
the  time  of  giving  the  bill  of  sale  that  he  was  in  insolvent  circumstances,  and 
therefore  he  must  have  intended  to  give  the  defendant  a  preference  over  his 
other  creditors.     The  defendant  likewise  must  have  known  that  by  taking 
such  a  bill  of  sale  the  insolvency  of  the  debtor  must  necessarily  ensue,  as  he 
could  no  longer  carry  on  his  trade.     There  is  no  necessity  for  fraud   in  fact  ; 
for  in  Wihon  v.  Day,  2  Burr.  830,  Lord  Mansfield  considered  the  deed  to  be 
very  fair  as  between  the  parties ;  and  fraudulent  and  void  only  as  it  tended  to 
defeat  the  system  of  the  bankrupt  laws. 

Lord  £llenboroi7gh,  C.  J.     This  question  arises  upon  the   validity  of  a 
deed  of  sale  of  all  his  goods  and  stock  m  trade  made  by  a  trader  under  arrest 
at  the  suit  of  the  vendee,  there  being  then  another  writ  out  against  him  at  the 
suit  of  another  creditor.     The  trader  was  in  insolvent  circumstances,  and 
known  to  himself  to  be  so  at  the  time.     Now  the  execution  of  such  a  bill  of 
sale,  under  these  circumstances,  has  in  all  the  cases  been  considered,  prima 
facie  at  least,  as  fraudulent :  and  it  is  incumbent  on  the  party  who  sets  it  up 
to  shew  something  to  rebut  that  presumption.    'As  a  general  proposition  it 
cannot  be  disputed,  that  a  conveyance  by  deed  by  a  trader  of  all  his  property 
to  a  particular  creditor  in  prejudice  to  the  rest  is  an  act  of  bankruptcy. 
Every  man  must  be  taken  to  contemplate  the  ordinary  consequences  of  his 
own  act  at  the  time  of  the  act  done.     Here  the  necessary  efl^ct  of  the  act 
done  was  to  turn  round  all  his  other  creditors,  and  prevent  them  from  pursu- 
ing their  present  ordinary  remedy  against  him  for  the  payment  of  their  de- 
mands; leaving  them  only  to  look  to  him  for  the  future  surplus,  if  any. 
Being  insolvent  withiti  his  own  knowledge  at  the  time,  and  two  writs  oat 
against  him,  he  must  have  contemplated  bankruptcy  by  means  of  arrest  and 
laying  in  gaol  two  months ;  and  under  these  circumstances  he  gives  the  bill  of 
sale  to  one  of  his  creditors,  conveying  all  his  property.     Must  he  not  then 
have  contemplated  the  necessary  consequence  of  his  own  act?     And  as  such 
an  act  must  have  the  effect  of  defeating  or  delaying  all  his  other  creditors, 
by  stripping  him  of  all  he  had,  and  disabling  him  from  carrying  on  his  trade, 
must  I  not  deduce  the  inference  from  it  that  he  me^nt  to  defraud  all  his  other 
creditors.     This  then  constitutes  an  act  of  bankruptcy,  and  cannot  be  distin- 
guished in  principle  from  the  case  of  Butcher  v.  EastOy  where  the  same  thing 
was  done  in  effect ;  for  the  bill  of  sale  was  there  given  under  the  pressure  of 
legal  process,  though  not  at  the  suit  of  Easto,  who  redeemed  the  trader  from 
the  arrest  of  another  creditor  by  becoming  bail  for  him.    This  is  not  like  a  par- 
tial conveyance  only  of  a  trader's  property,  which  is  open  to  a  different  con- 
sideration. . 

Grose,  J.     When  a  trader  disposes  of  all  his  property  to  a  particular  ere*  | 

ditor,  it  must  necessarily  defeat  all  his  other  creditors  of  recovering  their 
just  debts:    the  law  therefore  considers  the  deed  as  fraudulent  and  void.  ,' 

This  is  distinguishable  from  cases  where  he  conveys  only  a  part  of  his  pro*  ■ 

perty. 

Lawrence,  J.    As  the  necessary  consequence  of  this  deed  of  conveyance 
was  to  take  the  whole  effects  of  the  trader,  which  the  law  says  shall  be  difl- 
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tributed  equally  amongst  all  the  creditora,  and  to  give  them  to  a  particular 
creditor,  this  within  all  the  cases  is  an  act  of  bankruptcy  :  and  it  is  not  less 
the  grant  or  conveyjmce  of  the  bankrupt  to  the  prejudice  of  his  other  credi- 
tors, because  at  the  time  he  made  it  he^was  under  arrest  at  the  suit  of  the 
defendant. 

Le  Blanc,  J.  The  principle  of  all  the  cases  is,  that  if  the  conveyance  to 
a  particular  creditor  necessarify  prevent  the  property  of  the  trader  from  being 
distributed  as  the  law  requires  in  cases  of  bankruptcy,  that  is  itself  an  act  of 
bankruptcy.  But  this  is  attempted  to  be  distinguished  from  the  general  case 
upon  the  ground  that  the  security  was  given  to  the  particular  creditor  at  a 
time  when  he  held  the  trader  under  arresti  But  I  cannot  distinguish  this  in 
principle  from  Butcher  v.  EoMio,  There  -the  security  was  given  by  the  trader 
when  under  arrest ;  and  though  not  to  the  particular  creditor  who  had  arrested 
him,  yet  to  another  creditor  by  whose  means  he  was  liberated,  and  who  on 
thai  condition  became  bail  for  him.  And  that,  having  been  determined  to  be 
an  act  of  bankruptoy,  does  away  the  only  distinction  which  is  pretended  be- 
tween this  and  the  general  class  of  cases  where  a  conveyance  of  all  a  trader's 
effects  to  a  particular  creditor  has  been  uniformly  holden  to  be  an  act  of  bank- 
ruptoy. 

Postea  to  the  Plaintiff. 


The  King  v.  Woodcock. 

7  East,  146.    Jan.  29, 1806. 

Where  a  penalty  is  to  be  sued  for  before  justices  of  peace  within  a  certain  time  after  the 
offence  committed,  upon  a  conviction  for  such  offence  returned  by  certiorari  into  B. 
R.  it  ought  to  appear  on  the  face  of  the  evidence  stated  in  such  conviction,  that  the 
prosecution  was  in  time ;  and  if  the  witness  be  only  stated  to  have  mentioned  the 
month  in  which  the  offence  was  committed,  omttttn^  the  year,  and  there  be  no  word  of 
reforepce  to  connect  it  with  the  true  date,  the  omission  canoot  be  supplied  either  by 
reference  to  the  offence  charged  in  the  information,  or  by  presumption  arising  from  the 
justices  having  convicted  the  defendant. 

A  CONVICTION  on  the  malt  act,  42  Geo.  3.  c.  98.  s.  30,  stated,  that  on 
tkt  29f/i  of  May  1805,  an  information  was  exhibited  before  A.  B.  and  C, 
three  justices  of  the  peace  in  and  for  the  county  of  Suffolk,  by  R,  P.,  officer 
of  excise,  who  informed  the  said  justices,  that  the  defendant  was  a  malster  at 
H,  in  the  said  county,  ''  and  so  being  there  such  malster,  he,  the  defendant, 
iciihin  three  months  now  last  past,  nix.  on  ^luld  of  May  now  last  past,  at  H, 
aforesaid,  did  wet  certain  corn  of  him  the  defendant  then  and  there  making 
into  malt,  in  a  certain  stage  of  operation,  (and  so  set  out  an  offence  within 
that  act) (a),  contrary  to  3ie  form  of  the  statute;  for  which  the  defendant 
bath  forfeited  200/."  &c.  The  conviction  then  set  out  the  summons  to  the 
defendant  to  appear,  the  evidence,  and  other  proceedings,  and  concluded  with 
the  adjudication  of  conviction.  But  in  setting  out  the  evidence  of  the  offence 
it  was  only  stated,  that  the  witness  deposed  "that  the  defendant  at  the  time 
of  the  committing  the  offence  mentioned  in  the  said  information  was  a  malster 
at  H,  &c.  That  the  witness  on  the  9^  of  May  (not  suting  in  what  year) 
went  to  the  defendant's  malt-house  at  H,  aforesaid,  where  he  found  a  floor  of 
malt  then  in  operation,"  &c.  (and  so  proceeded  to  state  the  fact  of  the 


Alderson,  amongst  other  things,  objected  that  the  evidence,  as  set  forth,,  did 
not  shew  an  offence  committed  within  the  time  limited  for  the  prosecution. 
To  which 

Freere,  in  support  of  the  conviction,  answered,  that  it  was  expressly  so  stated 

(a)  Vide  Rex.  v.  Skone,  6  Eaai,  514. 
Vol.  IV.  10 
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in  the  information,  to  which  the  evidence  mtut  he  taken  to  refer ;  and  that 
unless  the  justices  had  been  satisfied  that  the  witness  was  speaking  of  the  22d 
of  Ma'^  1805,  they  would  not  have  convicted  the  defendant :  and  this  was  a 
conclusion  of  fact  which  it  was  competent  for  them  to  draw  from  the  evidence 
stated.    But  by 

Lord  ELLENB0R0I70H,  G.  J.  The  evidence  ought  to  appear  to  support  the 
information,  and  the  justices  should  either  have  stated  the  evidence  of  the 
witness  to  be  that  the  offence  was  committed  on  the  29d  of  May  1805,  if  they 
really  so  understood  the  witness  to  mean :  or  if  they  had  any  doubt  of  that, 
they  should  have  inquired  of  him  more  particularly  as  to  the  date  of  the  fact 
But  here  the  date  of  the  year  neither  appears  expressly  by  the  evidence,  nor 
by  any  words  of  reference  to  any  other  date  which  is  certain.  And  if  they 
have  done  their  business  slovenly,  we  cannot  supply  their  omission.  As  it 
stands  on  the  ccmviction,  the  offence  does  not  appear  to  have  been  committed 
within  three  months  before  the  prosecution  commenced,  which  is  necessary  to 
give  them  cognizance  of  it 

The  other  Judges  concurring  on  this  ground ; 

Conviction  quashed. 


Scholey  and  Dbmville  t;.  Mearns. 

7  East,  148.    Jan.  31, 1806. 

To  debt  on  a  bail-bond,  it  is  no  good  plea  that  the  action  was  brought  by  the  sheriff'  for 
the  benefit  of  and  as  trastee  ror  the  aheriflTs  officer,  who  arrested  the  defendant,  and 
to  whom  the  defendant  paid  the  debt  and  costs,  An,  after  the  return  daj,  but  before 
the  skerif  toot  ruUd  to  rOum  the  writ;  and  who  accepted  the  money  wo  paid  by  the 
defendant  infuU  satuftution  and  disekarge  of- the  bail-bond  and  feos,  &o.  and  that  if 
any  damage  were  afterwards Jncurred  for  defaolt  of  the  defendant's  appearance  accord* 
ing  to  the  condition  of  the  bbnd,  it  was  occasioned  by  the  default  of  such  aberiff's 
officer  in  not  paying  over  the  debt  and  costs  to  the  plaintiff  in  the  origilial  action, 
which  would  have  been  accepted  by  such  plaintiff,  &c. :  for  it  does  not  thereby  ap- 
pear that  the  sheriff's  officer  had  either  a  Ugal  or  an  equitable  interest,  (even  sopDOsing 
the  latter  would  have  sufficed,)  in  the  bond  as  the  time  of  the  mppaied  sattsfdetion 
received  by  such  officer ;  and  supposing  that  accord  and  satisfaction  could  be  pleaded  ' 
to  sUeh  a  bond,  not  for  money^  but  for  a  collateral  act ;  and  suppoaiog  that  it  couid  bo 
so  pleaded  itfter  the  day  stipulated  for  performance  of  the  act 

THE  plaintiffs  declared  in  debt  on  a  bail-bond  to  them  as  sheriff*  of  Hu/^ 
dlesex,  in  40/.     The  plea,  after  craving  oyer  of  the  bond  and  condition,  (which 
was  for  the  appearance  of  the  defendant  in  B,  R.  on  Wednesday  next  after 
15  days  of  Easter,  to  answer  G.  Lotoeday  in  a  plea  of  trespass,  and  also  to  a 
bill  against  the  defendant  for  50/.  on  promises,  d&c.)  stated,  that  the  defendant 
ought  not  to  be  charged,  &c. ;  because  the  action  was  brought  and  prosecuted 
by  the  plaintiffs  for  the  use  and  benefit  of  one  J.  Simpson,  and  as  trustee 
for  him,  and  not  for  their  own  use  or  benefit ;  and.  that  before  the  making  of 
the  bail-bond,  viz.  on  the  29th  of  March  1805,  at,  6lc,  the  defendant  was 
arrested  by  the  said  J,  Simpson^  one  of  the  bailiffs  of  the  plaintiffs  as  sheriff 
of  MiddleseXy  by  virtue  of  a  bill  of  Middlesex,  before  issued  out  of  B,  R-  at 
the  suit  of  the  said  Loveday  against  the  defendant,  and  returnable  on  Wednes- 
day next  after  15  days  of  Easter  then  next,  and  which  precept  viras  indorsed 
for  bail  for  20/.  and  by  virtue  of  a  certain  warrant  of  the  said  dberiff  for  exe- 
cuting the  said  precept,  and  directed  to  the  said  /.  Simpson,  as  one  of  his 
bailifis,  and  which  was  also  indorsed  for  bail  for  20/.    That  the  defendant, 
being  so  arrested,  gave  the  bail-bond  in  question,  conditioned  for  his  appear- 
ance according  to  the  tenor  of  the  said  precept;  and  that  having  been  so 
arrested  by  the  said  /.  Simpson,  as  such  bailiff  of  the  said  sheriff,  the  defend- 
ant afterwards  afld  before  the  return  of  the  said  precept,  viz.  on  the  said  29tii 
of  Marjc  h  1805,  at,  &c.  paid  to  the  said  J.  Simpson  22/.  for  the  debt  and  costs 
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in  the  action  by  O.  Loveday  tgainst  him,  and  ion  the  fees  and  etpences  of  the 
arrest,  bail-bood,  and  other  charges;  and  that  afterwards,  and  before  tbe  return 
of  any  rule  of  the  Court  of  B.  R.  upon  the  sheriff  to  return  the  writ,  and 
before  the  commencement  of  this  suit,  viz.  on  the  Sid  of  May  1805,  the  de- 
fendant paid  to  J.  Simpson,  as  nteh  baUiff^  6lc.  the  further  sum  of  5/.  for  the 
debt  and  coats  in  the  said  action,  and  for  the  fees,  expences,  and  charges  of 
the  arrest,  bail-bond,  and  damages,  dcrC.,  making  in  the  whole  27/.,  which  sum 
was  at  the  time  the  same  was  so  p^  fuUy  sufieimt  to  pay  and  satisfy  the  said 
G.  Loveday,  the  plaintiff  in  the  said  suit,  the  debt  and  costs,  dLC.  and  fees, 
costs,  and  expences  of  the  said  arrest,  derC,  and  all  proceedings  had  thereon, 
d&c. :  and  woiich  sum  of^L  so  paid  in  manner  aforesaid  the  said  J.  Simpson 
thm  and  there  accepted  of  and  from  the  defendant  in  full  satisfaction  and  dis" 
charge  of  the  hail-bond,  and  of  all  damages  and  cause  of  action  in  respect 
thereof:  And  that  if  any  damage  or  ezpence  has  accrued  or  been  incurred  by 
reason  of  the  defendant's  not  appearing  in  the  said  court,  &c.  according  to  the 
condition  of  the  bail-bond,  and  the  exigency  and  tenor  of  the  said  precept, 
subsequent  to  the  payment  of  the  said  27/.,  the  same  was  occasioned  by  the  de^ 
fault  of  the  said  J.  Simpson,  not  paying  over  to  the  plaintiff  in  the  action,  or 
his  attorney,  the  amount  of  the  debt  and  costs  which  would  have  been  taken  and 
accepted  by  the  said  plaintiff  or  his  said  attorney,  and  suficient  to  pay  which, 
over  and  besides  such  fees,  expences  and  charges  as  aforesaid,  had  been  so  paid 
by  the  defendant  to  the  said  J.  Simpson  as  foresaid,  &c.     To  this  there  was 
a  demurrer,  assigning  for  special  causes,  that  no  competent  discharge  by  the 
plaintifi  of  the  bail-bond  or  condition  thereof,  nor  any  legal  satisiaction  of 
tbe  same  to  them  is  stated  in  the  plea.     That  it  is  not  thereby  shewn  at  what 
time  or  place,  or  under  what  circumstances  the  plaintifis  became  or  were  trus- 
tees for  J.  Simpson,  or  where  or  in  what  manner  /.  Simpson  became  entitled 
to  any  benefit  from  the  bail-bond :  and  that  it  is  not  a]le|[ed  that  he  had  Any 
beneficial  or  other  interest  in  tbe  same  at  the  time  of  his  acceptance  of  the 
money  supposed  by  the  plea  to  have  been  piud  to  him  in  satisfaction  and  dis* 
charge  thereof.    And  that  even  if  J.  S.  were  at  thai  time  interested  in  such 
bail-bond,  no  sufficient  discharge  thereof  by  him,  or  satisiaction  of  the  same 
to  him  in  law,  is  shewn,  dLC.    Joinder  in  demurred. 

Biarryat  in  support  of  the  demurrer.     1st,  This  is  not  a  bond  for  the  pay- 
ment of  money,  but  for  the  doing  a  collateral  act  on  a  certain  day,  winch 
bead  became  forfeited,  because  the  time  passed  without  the  defendant  having 
done  the  act     And  a  bond  for  doing  a  coUateral  act  can  only  be  discharged 
by  deed  or  by  performance :  though  if  the  bond  be  for  money,  then  by  accord 
before  the  day  any  thing  else  may,. be  received  in  satisfaction.     This  distinction 
is  fully  established  in  Peytoe*s  case,  9  Rep.  77.  b.  Anon.  Dy.  1,  and  Preston  v. 
Cairistmas,  2  Wils.  87.     Vide  Rogers  v.  Payne,  ib.  376.    2d]y,  Supposing  the 
defendant  could  plead  satisfaction  before  the  breach,  yet  satisfaction  afterwards 
cannot  be  pleaded.     Cro.  Eliz.  46.     Now  here  it  is  only  alleged  that  the  two 
pyments  combined  amounted  to  satisfaction,  one  of  which  appears  to  have 
been  made  after  the  return  of  the  writ.    Before  the  stat  4  Ann.  c.  16.  s.  12, 
payment  after  the  day  of  the  principal  and  interest  due  by  the  condition  of 
the  bond  could  not  be  pleaded  in  bar  to  the  action.    3dly,  This  is  not  pleaded 
as  accord  and  satbfaction,  or  even  agreement  for  satisfaction  with  the  sheriff, 
to  whom  the  bond  is  given,  but  with  Simpson,  the  bailiff;  who  does  not  appear 
to  have  had  any  original  interest  in  the  bond,  nor  does  it  appear  that  the  plaln- 
tHb  were  trustees  for  him  when  it  was  given,  but  only  that  the  action  is  now 
brought  for  his  benefit     But  if  Simpson  could  not  have  released,  the  bond,  it 
is  clear  that  he  could  not  accept  satisfacdon  for  it.    Aifd  that  he  could  not 
btTe  released  the  bond,  though  given  for  his  use,  was  decided  in  Ojfiy  v. 
Worde,  1  Lev.  235,  and  Scudamore  v.  Vandenstene,  2  Inst.  673.     And  he  ob- 
Kryed  that  no  injustice  could  ensue  here,  as  the  Court  exercised  an  equitable 
aommary  jurisdiction  over  their  tfflkcra  in  these  Ca^es,  in  directing  bail-bonds 
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to  be  delivered  ap  to  be  cancelled  if  the  bail  were  entitled  to  relief:  but  this 
was  an  attempt,  as  was  said  by  BuUer,  J.  in  Domully  v.  Dunn,  2  Bos.  &  Pull. 
47,  to  set  ap  as  a  legal  defiance  that  which  rather  belonged  to  what  might  be 
called  the  equity  side  of  the  court 

Espinassey  contra.    The  plaintiflb,  by  the  demurrer,  admit  that  the  action 
is  brought  by  them  as  trustee  for  their  bailiff  and  far  his  use ;  and  then  the 
case  of  Bottimky  v.  Brook{a),  is  in  point  to  shew  that  a  plea  to  an  action  on 
a  bond,  that  it  was  given  to  the  plaintiff  in  trust  for  another,  so  as  to  let  the 
defendant  into  a  defence  which  he  had  against  the  cestui  que  trust,  is  good. 
.  And  the  same  case  shews  that  it  is  not  necessary  to  set  forth  how  the  plaintiffs 
are  trustees ;  for  the  plea  there  was  general.     Besides,  a  party  is  not  supposed 
to  be  cognizant  of  his  adversary's  title  in  all  particulars :  therefore  in  cove- 
nant against  an  assignee,  it  is  always  sufficient  for  the  plaintiff  to  declare  that 
the  premises  came  to  the  defendant  by  assignmeni,  without  shewing  how.     The 
plea  then  states  further,  that  the  defendant  was  arrested  under  a  writ  directed 
to  the  plaintiflb  as  sheriff,  and  a  warrant  made  by  them  to  the  officer,  for  whom 
it  is  averred  that  they  are  suing  as  trustees ;  and  that  before  the  sheriff  was 
ruled  to  return  the  writ,  and  consequently  (by  adverting  to  the  law  and  prac- 
tice of  the  Court,  of  which  the  Court  now  will  take  notice)  before  the  sheriff 
had  become  liable  to  the  plaintiff  in  the  original  action,  the  whole  debt,  costs, 
and  expences,  amounting  to  27/.,  were  paid  to  the  plaintiff's  own  officer; 
which  sum  was  accepted  by  such  officer  in  full  satisfaction  of  the  original 
plaintiff's  demand,  and  in  discharge  of  the  bail-bond ;  and  that  if  any  subse- 
4}uent  loss  accrued  by  reason  of  the  defendant's  non-appearance,  it  was  occa- 
sioned by  the  bailiff's  own  default,  as  trustee  for  whom  the  plaintiffs  are  ad- 
mitted by  the  demurrer  to  sue.     In  many  instances  the  Court  takes  notice  of 
sheriff's  officers  as  servants  for  whose  acts  the  sheriff  is  answerable  in  the  exe- 
cution of  his  duty,  and  of  whom  he  takes  security.     The  Court  will  also  take 
notice  that  the  real  object  of  a  bail-bond  is  to  indemnify  the  sheriff  against  the 
payment  of  the  plaintiff's  debt  in  case  the  defendant  does  not  appear  at  the 
return  of  the  writ ;  which  by  the  practice  of  the  Court  is  extended  to  a  future 
day,  before  which  the  satisfaction  was  accepted  :  and  it  is  clear  that  the  ac- 
ceptance of  a  lesser  sum  before,  Pinne's  case,  5  Rep.  117,  the  day  is  a  good 
satisfaction  of  a  bond,  which  this  must  in  substance  be  taken  to  have  been. 

Marryat  said,  that  the  cases  of  Bottimiey  v.  Brook,  and  Rudgev,  Birch,{b) 
had  been  since  over-ruled  in  a  case  of  Lane  v.  Chandler,  in  the  Exchequer. 

Lord  Ellenborouoh,  C.  J.  If  we  were  to  take  notice  of  such  a  defence 
as  this,  there  would  be  an  end  at  once  of  the  simplicity  of  the  common  law, 
and  of  all  the  distinctions  between  law  and  equity.  Is  it  not  decisive  in  this 
case  that  the  officer  could  not  have  released  the  bond ;  and  if  he  could  not 
release,  how  could  he  accept  any  thing  in  satisfaction  of  it?  The  remedy 
must  be  sought  in  another  way.  The  statute  4  Ann.  c.  16.  s.  20,  which 
makes  bail-bonds  assignable  to  the  plaintiff  in  the  action  would  have  been 
unnecessary  if  before  that  the  bond  was  generally  assignable  at  law.  This  is 
not  brought  within  any  of  the  cases ;  .for  in  those  which  have  been  referred 
to,  it  was  at  least  alleged  that  the  bond  was  originally  given  in  trust  for  the 
party  against  whom  the  cross^lemand  was  set  up  :  but  it  is  not  alleged  here, 
that  the  bond  was  originally  given  to  the  sheriff  in  trust  for  the  i^cer  by 
whom  satisfaction  is  averred  to  have  been  received,  nor  does  it  appear  how  he 
afterwards  came  to  have  any  equitable  interest  in  it  But  supposing  that  the 
circumstances  disclosed  could  have  operated  as  satisfaction  of  the  bond  to  the 
sheriff,  then  the  plea  is  ill  conceived,  for  it  should  have  been  pleaded  as 
.satisftction  to  the  sheriff.  So  that  in  no  view  of  the  case  can  the  plea  be  sos- 
taioed. 

(a)  M.  22  Ge».  3.  C.  B.  cited  in  Winch  v.  Kedey,  1  Term  Rep.  G21. 
(6)  M.  26  £}ep.  3.  B.  B.  mted  also  in  1  Term  Rep.  682. 
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Lawrencs,  J. (a)  declared  himself  of  the  same  q>iaiQD,  and  aniinadTerted 
upon  the  experiment  made  in  this  case,  of  pleading  matter  as  a  defence  at 
law,  which,  as  was  observed  by  Mr.  Justice  BuUer  in  the  case  mentioned,  was 
nothing  moire  than  the  equitable  practice  of  the  Court  in  exercising  a  sum- 
mary jurisdiction  over  its  officers. 

Le  Blanc,  J.  This  does  not  come  within  any  of  the  cases  which  have 
been  determined ;  for  it  does  not  appear  that  the  officer  had  eyen  any  equita- 
ble  interest  in  the  bond  at  the  time  of  the  supposed  satisfaction  made  to  him 
in  discharge  of  it. 

Judgment  for  the  Plainti&. 


Hovil  and  Others,  Assignees,  &€•  of  Wardell,  a  Bankrupt,  v. 

Browning. 

7£a«t,154.    Jan.  31,1606. 

A  creditor  for  goods  sold  and  delivered  to  a  trader  who  had  committed  a  secret  act  of 
bankruptcy,  not  being  cognizant  thereof,  attached  money  of  the  trader's  in  the  hands 
of  a  third  person,  and  recovered  jadgment  in  the  Mayor's.Court  of  London  against 
the  gamUkoe^wko  thereupon  paid  him  the  amount  of  the  debt  so  attached :  afterwards 
a  commission  issued  :  held  that  this  payment  was  not  protected  by  the  st.  19  Geo.  2. 
c.  32,  not  being  a  payment  made  by  the  bankrupt  in  the  usual  and  ordinary  course  of 
trade  and  dealing ;  and  held  that  the  assignees  of  such  bankrupt,  under  a  third  com- 
mission issued  against  him,  might  sue  for  and  recover  back  such  payment,  although 
the  bankrupt,  who  had  obtained  his  certificate,* under  his  former  commissions,  had  not 
paid  15«.  in  the  pound  under  the  second  of  them ;  in  which  case  his  future  effects 
remain  liable  to  that  extent  to  his  creditors  under  the  second  commission  respectively. 

IN  assuTmsit  for  money  had  and  received  by  the  defendam  for  the  use  of 
the  plaintiffs,  as  assignees  of  Wardell,  to  which  the*  general  issue  was  pleaded, 
a  verdict  was  found  for  the  plaintiffs  for  367/.  I65.  M.  before  Lord  Elhnbfh 
rough,  C.  J.  at  the  Sittings  at  Cfuildhall  v^fter  last  Trinity  term,  subject  to  the 
opinion  of  the  Court  upon  the  following  case.  -    ' 

In  Nov.  1802,  Woroe//,  bein^  a  trader,  became  indebted  to  the  defendant 
in  ^fftl,  for  goods  sold  and  delivered,  and  on  the  27th  of  Jan,  1803,  set  sail 
in  a  ship,  of  which  he  was  the  sole  owner,  with  a  cargo  for  the  West  Indies, 
having  only  a  few  days  before  committed  a  secret  act  of  bankruptcy.  In 
/tt/y  1803,  insurances  to  the  amount  of  3400/.  were  effected  for  the  bank> 
mpt  by  Mr.  De  Beaume,  a  policy-broker  residingin  London,  and  in  the  same 
month  the  ship  and  cargo  were  captured  by  the  JFrench,  On  the  20th  of  Jan, 
1604,  the  defendant  brought  an  action  in  the  Mayor's  Court  of  London  against 
the  bankrupt,  and  attached  367/.  in  monies  numbered  in  the  hands  of  De 
Beaume,  who  had  received  the  amount  of  the  policies  of  insurance  from  the 
underwriters :  and  the  defendant  having,  on  the  28th  of  the  same  month, 
obtained  a  regular  judgment  by  default  in  that  action,  received  367/.  from  De 
Beaume,  The  bankrupt  returned  to  England  in  Feb.  1804,  and  on  the  9th 
of  March  foHowing,  a  commission  Of  bankrupt  was  issued  against  him,  under 
which  the  plaintitts  were  chosen  assignees,  and  an  assignment  to  then)  was 
regularly  executed.  De  Beaume  retained  from  <he  plaintiffs,  as  such  assignees, 
out  of  the  monies  he  had  collected  on  the  policies  the  amount  of  the  pay- 
ment he  had  made  to  the  defendant.  Wardell  had  been  a  bankrupt  twice  be- 
fore, (viz.)  once  in  the  year  1786,  and  again  in  the  year  1788 ;  and  had  ob- 
tained his  certificate  under  those  commissions,  but  had  not  paid  a  dividend  of 
ISs.  in  the  pound  under  the  last  of  them ;  and  his  creditors  at  that  time  still 
remain  unsatisfied.  The  question  for  the  opinion  of  the  Court  was,  Whether 
the  plaintiffs  were  entitled  to  recover  1    If  the  Court  should  be  of  opinion  that 

(a)  GftfM,  J.,  was  absent. 
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the  plaintifli  were  entitled  to  recover,  the  verdict  was  to  stand :  if  not,  a  non- 
suit was  to  be  entered. 

Sedgwick,  for  the  plaintiffs,  made  two  questions,  1st,  Whether  th0  judgment 
under  the  foreign  attachment  authorized  the  retaining  by  the  defendant  of  the 
money  paid  to  him  by  De  Beaume  out  of  the  property  of  the  bankrupt?     2d, 
Whether  the  non-payment  of  1^.  in  the  pound  under  the  second  commission 
against  the  bankrupt  prevented  the  vesting  of  the  property  in  his  possession 
at  the  'time  of  the  third  commission  in  the  phuntifis  who  were  the  assignees 
under  such  third  commission  ?     1st,  The  prq>erty  of  a  bankrupt  vests  in  his 
assignees  by  relation  of  law  from  the  act  of  bankruptcy  :  which   relation  is 
founded  upon  the  policy  of  the  bankrupt  laws  to  avoid  fraud  and  to  promote 
an  equal  distribution  of  the  property  amongst  all  the  creditors.     Here  the  act 
of  bankruptcy  was  before  the  27th  of  Jan,  1803,  and  it  was  not  till  Jufy  of 
the  same  year  that  the  policies  were  effected  :  at  that  time,  therefore,  the  ship 
and  the  goods  were  by  relation  of  law  the  property  of  the  assignees,  and  not 
of  the  bankrupt :  and  it  was  not  competent  for  him  to  dispose  of  the  proceeds 
of  those  policies  in  the  event  of  a  loss  otherwise  than  by  one  of  the  modes  of 
payment  excepted  by  the  statutes; (a)  the  only  one  of  which  applicable,  if  at 
all,  to  the  present  case,  is  by  the  stat  19  Geo.  2.  c.  32,  which  enacts  that,  after 
a  secret  act  of  bankruptcy,  "  no  creditor  of  a  bankrupt,  for  or  in  re^>ect  of 
**  goods  banajide  sold  to  such  bankrupt,  or  for  or  in  respect  of  any  bill  of  ez- 
"  chabge  bona  fide  drawn,  negociated,  or  accepted  by  such  bankrupt  tit  the 
"  usual  or  ordinary  course  of  trade  and  dealing,  shall  be  liable  to  refund  to 
"  the  assignees,  d&c.  any  money  which  before  the  suing  forth  of  such  commis- 
**  sion  was  really  and  bona  fide,  and  in  the  usual  and  ordinary  course  of  trade 
''  and  dealing,  received  by  such  person  of  any  such  bankrupt,  before  such 
''  time  as  the  person  receiving  the  same  shall  know,  understand,  or  have  notice 
''  that  he  is  become  a  bankrupt,  or  that  he  is  in  insdvent  circumstances/' 
Now  money  paid  under  a  judgment  recovered  can  in  no  sense  of  the  words  be 
deemed  to  be  a  payment  in  the  usual  and  ordinary  course  of  trade  and  dealing, 
but  the  very  reverse  of  it :  because  it  is  in  default  only  of  such  a  payment  as 
is  described  in  the  statute  that  recourse  is  had  to  the  compulsory  process  of 
the  law.     That  the  words  of  the  statute  have  always  been  construed  strictly 
appears  from  Bradley  v.  Clark,  5  Term  Rep.  197,  where  money  paid  by  the 
bankrupt  after  a  secret  act  of  bankruptcy  to  a  carrier  for  the  carriage  of 
goods,  not  being  for  the  goods  themselves,  was  holden  not  to  be  a  payment 
protected  by  the  act :  and  Copland  v.  Stein,  8  Term  Rep.  199,  where  money 
advanced  by  a  factor  on  the  security  of  the  bankrupt's  goods  could  not  be  re- 
tained.    Even  a  payment  upon  a  bill  of  exchange,  if  time  be  given,  takes  it 
out  of  the  statute,  by  reason  of  the  words  in  the  usual  and  ordinary  course  of 
trade  and  dealing,  Vernon  v.  Hall,  2  Terdi  Rep.  648.     It  makes  no  difference 
that  a  commission  of  bankrupt  was  not  issued  at  the  time  of  the  payment 
received,  because  it  is  sufficient  to  avoid  it,  if  the  creditor  do  but  understand 
that  the  trader  is  in  insolvent  circumstances :   and  the  very  fact  of  being 
obliged  to  sue  for  the  recovery  of  a  just  debt  affords  an  inf<^rence  that  the  cre- 
ditor must  know  or  understand  that  the  trader  is  in  insolvent  circumstances. 
In  Hunter  v.  Potts,  4  Term  Rep.  182,  money  of  the  bankrupt  attached  in  a 
foreign  country,  to  which  the  bankrupt  laws  did  not  extend,  was  yet  recovered 
back  by  the  assignees.     And  in  Sill  v.  Worswick,  1  H.  Blac.  665,  it  was  ao 
recovered  back,  though  attached  by  the  creditor  abroad  before  the  assignment 
under  the  commission  at  home.     [Le  Blanc,  J.     Both  those  were  cases  of 
creditors  who  were  cognizant  of  the  bankruptcy,  and  who  proceeded  against 
the  bankrupt's  property  abroad  in  order  to  get  a  preference,  in  fraud  of  the 
bankrupt  laws,  by  which  they  were  bound.]     At  the  time  of  the  judgment  re- 
covered, however,  in  the  Mayor's  Court,  the  property  attached  by  the  di^end- 

(a)  These  are  leverally  referred  to  in  the  argument  of  the  caae  of  Copland  v.  SUinh 
8  Term  Rep.  201. 
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ant,  as  belonging  to  the  bankrupt,  was  the  property  of  the  assignees,  who 
were  no  parties  to  the  suit,  and  could  not  be  affected  by  that  judgment.  2dly, 
As  to  the  title  of  the  assignees  under  the  third  commission  to  sue,  that  depends 
on  the  Stat  5  Geo,  2.  c.  30.  s.  9,  which  enacts,  "  that  in  case  any  com- 
*'  mission  of  bankrupt  shall  issue  against  any  person  who  shall  have  been  dis- 
'*  charged*  by  virtoe  of  that  act,  or  shall  have  compounded,  &c.  the  body  of  such 
"  person  conforming  as  aforesaid  shall  he  free  from  arrest  and  imprisonment 
**  by  virtue  of  this  act;  but  the  future  estate  wad  effects  of  every  such  person, 
"  shall  remain  liable  to  his  creditors,  as  before  the  making  of  that  act ;  unless 
''  the  estate  of  such  person  against  whom  such  commission  shall  be  awarded, 
"  shall  produce  clear,  after  all  charges,  sufficient  to  pay  every  creditor  under 
"  the  said  commission  155.  in  (he  pound  for  their  respective  debts."  The 
statute  makes  no  actual  transfer  of  the  bankrupt's  after-acquired  property,  but 
only  makes  his  ftiture  effects,  liable  as  before  the  granting  of  the  certificate 
under  the  second  commission.  Those  claims,  however,  are  left  to  be  enforced 
at  law  by  each  particular  creditor :  each  must  sue  for  himself,(a)  and  appro- 
priates to  his  own  use  what  he  recovers,  without  accounting  to  the  other  cre- 
ditors :  for  after  a  certificate  allowed  under  the  second  commission,  the  as- 
signees, as  such,  have  no  further  claim  to  after-acquired  property ;  for  they 
can  only  claim  in  trust  for  all  the  creditors.  Besides,  after  an  interval  of  so 
many  years  the  statute  of  limitations  has  run  upon  all  the  prior  debts. 

The  Court  were  all  clear  upon  this  point  with  the  plaintiffs,  that  the  future 
estate  of  the  bankrupt  only  remained  liable  to  the  claims  of  his  individual  cre- 
ditors under  the  second  commission,  not  having  received  15s,  in  the  pound, 
which  they  might  respectively  sue  for  as  in  other  cases  ;  but  that  it  could  not 
prevent  the  vesting  of  the  bankrupt's  estate  in  the  assignees  under  a  third  com- 
mission for  the  benefit  of  all  the  creditors. 

Jervis,  contra.  The  principal  question,  is.  Whether  the  payment  to  the  defen- 
dant by  De  Beaume,  under  the  judgment  of  the  Mayor's  Court,  out  of  the  bank- 
rupt's estate,  attached  in  his  hands,  be  protected  by  the  stat.  19  Geo.  2.  c.  d2.  s.  1.  f 
This  is  a  remedial  law,  made  to  protect  persons  receiving  payments  from  traders 
for  goods  sold  and  delivered,  or  upon  bills  of  exchange  in  the  usual  and  ordinary 
course  of  trade  and  dealing ,  before  notice  of  their  bankruptcy  or  insolven6y.  It 
ought  therefore  to  receive  a  liberal  construction,  to  promote  the^remedy  in  favour 
of  the  bona  fide  creditor.  Here  the  debt  «rose  for  goods  sold  and  delivered  in 
the  course  of  trade ;  which  is  one  of  the  cases  provided  for  by  the  statute ; 
and  the  defendant  was  ignorant  of  the  secret  act  of  bankruptcy  committed  by 
Warden  when  he  received  payment  of  his  debt.  If  he  had  received  it  fi*om 
Wardell  without  the  compulsion  of  process,  no  doubt  the  payment  would  hare 
been  protected :  and  the  sanction  of  a  court  of  justice  ought  not  to  invalidate 
it  Payments  by  compulsion  of  process  have  been  holden  to  be  within  the  act 
in  several  cases.  Calvert  and  Others,  Assignees  of  Jones,  v.  Linguard  and 
8adHer,{b)  Holmes  and  Another,  Assignees  of  ItfDeugal,  v.  Wennington,{c) 
and,  finidly,  in  Cox  v.  Morgan,  2  Bos.  &  Pull.  396,  by  a  majority  of  the  Court, 
after  full  consideration.  [Lord  Ellenborough,  C.  J.  adverted  to  the  ground  on 
which  Chambre,  J.  had  differed  in  that  case,  that  so  far  from  being  a  payment 
'*in  the  usual  and  ordinary  course  of  trade  and  dealing,"  as  the  statute  re- 
<iuire«,  it  was  the  reverse :  for  the  payment  was  obliged  to  be  compelled,  be- 
cause it  could  not  be  obtained  in  the  usual  and  ordinary  course.  And  he 
added,  that  it  was  by  no  means  a  clear  case.]  He  then  adverted  to  the  argu- 
inents  of  the  two  other  Judges  in  that  case  in  support  of  the  payment.  Then, 
if  payment  under  an  arrest  be  within  the  statute,  payment  under  a  judgment 

(•)  Vide  PkUpot  V.  Corden,  5  Term  Rep.  2B7. 

(h)  Sittings  faiefore  Lord  Loughborough,  in  1783,  cited  in  Bradley  v.  Clark,  5  Term 
R«P-  200,  and  also  in  2  H.  Blac.  335,  and  said  by  Pooke^  J.  in  Cox  v.  Morgan,  2  Bos.  & 
^ull.  411,  to  have  been  afterwards  heard  in  C.  B.  apon  a  motion  for  a  new  trial. 

(c)  Cited  5  Term  Rep.  900,  and  a  full  note  of  it  m  2  Boa.  &  Pull.  399. 
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and  execution  cannot  be  less  so,  without  introducing  the  greatest  absurdity 
and  inooi^ruity  in  the  proceedings  of  the  law.     Even  upon  the  words  of  the 
act  a  payment  enforced  by  legal  process  cannot  be  said  to  be  unusual  and  exirtk- 
ordinary ;  and  if  this  be  not  within  the  act,  it  will  be  difficult  to  draw  the 
line :  a  menace  6f  process  may  equally  be  said  to  take  the  payment  which 
ensues  upon  it  out  of  the  usual  and  ordinary  course^  &c.  and  questions  will 
arise  whether  the  terms,  the  tone,  or  occasion,  of  the  demand  imply  a  menace, 
till  the  act  be  frittered  away.     And  at  least,  it  is  clear  that  the  stat.  21  Jac.  1. 
c«  19.  s.  9,  which  says,  "  that  all  creditors  having  security  for  their  debts  by 
judgment,  &c.  or  having  made  attachments  in  London^  &c  whereof  there  is 
no  execution,  &c.  served  and  executed  before  the  party  shall  become  bankrupt, 
d&c.  shall  not  be  relieved  upon  any  such  judgment,  attachment,  d&c.  for  more 
than  a  rateable  part  of  their  debts  with  the  other  creditors,"  does  not  apply  ; 
for  as  that  does  not  extend  to  judgments  upon  which  executions  have  been  exe- 
cuted, which  cannot  be  overhauled  by  the  assignees  of  the  debtor  under  a 
commission  sued  out  upon  a  prior  act  of  bankruptcy, /b^^er  v.  Allanson,2 
Term  Rep.  479 ;  so  neither,  by  a  parity  of  reason,  can  it  be  extended  to  ju^- 
ments  upon  which  the  debts  have  been  paid  without  any  writ  of  execution : 
for  in  neither  case  can  it  be  said  that  the  judgment  remains  as  a  security. 
None  of  the  cases  apply  where  the  payments  were  ruled  to  be  out  of  the  statute 
of  Geo.  2.     Bradley  v.  Clarke^  5  Term  Rep.  197,  was  a  payment  for  the  car- 
riage of  goods,  not  for  the  goods  themselves.     In  Vernon  v.  HaU{a)  time  had 
been  given  on  the  bill  of  exchange,  which  converted  it  into  a  loan.     And  in 
Hunter  v.  Potts,  4  Term  Rep.  182,  and  SiU  v.  Worswick,  1  H.  Blac.  665,  the 
creditors  who  received  payments  were  cognizant  of  the  bankruptcy  of  their 
debtors.     And  perhaps  in  all  cases  where  a  commission  has  been  taken  out, 
notice  of  which  is  always  inserted  in  the  Gazette,  the  creditors  of  the  bankrupt 
may  be  bound  to  take  notice  of  it.     [Lord  EUenborouffh,  C.  J.     That  is  a  cir- 
cumstance from  whence  the  jury  may  presume  notice,  out  it  is  not  in  itself  ac- 
tual notice.]    The  several  cases  oi Solomons  v.  RossXh)  JoUet  v.  DeponlMen,{c) 
and  Neal  v.  Cottingham,{d)  appear  to  have  turned  on  the  circumstance  of 
the  payments  having  been  made  after  the  commissions  sued  out     On  the  se- 
cond point  he  waived  offering  any  argument,  after  the  opinion  which  the  Court 
had  intimated. 

Sedgwick,  in  reply,  said  that  the  payment  had  been  made,  not  by  ike  bank- 
rupt, but  by  a  third  person  :  not  out  of  the  bankrupts  money,  but  out  of  the 
money  of  the  assignees  ;  and  not  in  the  usual  and  ordinary  course  of  trade 
and  dealing,  but  under  compulsion  of  process ;  and  therefore  was  in  no  re- 
spect within  the  words  or  meaning  of  the  statute. 

Lord  Ellenborougu,  C.  J.  I  think  the  observation,  that  this  was  not  a 
payment  by  tke  bankrupt  at  all,  is  decisive  ;  for  the  words  of  the  statute  are, 
that  no  creditor  ''  shall  be  liable  to  refund  to  the  assignees  any  money  which 
before  the  issuing  of  the  commission  was  really  and  bona  fide,  and  in  the 
usual  and  ordinary  course  of  trade  and  dealing,  received  by  such  person  of 
any  such  btmkrupt  before  such  time,"  &c.  If  it  had  been  necessary  to  have 
decided  the  question  on  which  the  Court  of  Common  Pleas  were  divid^  in 
opinion,  in  the  case  of  Cox  v.  Morgan,  I  should  hav6  wished  to  have  taken 
more  time  to  consider  it,  especially  as  the  opinion  of  the  majority  of  that 
Court  is  fortified  by  antecedent  cases ;  though  I  confess,  that,  at  first  sight  o( 
the  statute,  I  should  be  more  inclined  to  the  construction  put  upon  it  by  the 
single  Judge.  But  there  is  no  necessity  for  us  to  determine  whether  that  case 
were  rightly  decided  by  the  m^ority.  For  whether  or  not  money  received  by 
a  creditor  under  the  compulsion  of  process  can  or  cannot  be  said  to  be 
received  by  him  in  the  usual  and  ordinary  course  of  trade  and  dealing,  at 
least  it  must  be  received  of  the  bankrupt  to  bring  the  case  within  the  statute ; 

(a)  2  Term  Rep.  648  and  vide  Pinkerton  v.  MarshaU,  2  H.  Blac.  334. 
(6;  Cited  in  FoUiott  v.  Ogden,  1  H.  Blac.  131.    (c)  lb.  132.    (d)  lb. 
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the  pajrment  must  be  made  by  the  bankrupt,  or  if  not  by  his  individual  hand, 
at  least  by  sorae  agent  of  his,  acting  by  his  authority.  But  how  can  a  pay- 
ment extorted  by  compulsion  of  legal  process,  from  one  who  happened  to  have 
effects  of  the  bankrupt  in  his  hands  at  the  time,  be  said  to  be  a  payment  hy 
the  bankrupt y  who  was  not  even  conscious  of  the  fact  ?  Therefore,  without 
going  more  at  large  into  the  question,  it  is  sufficient  to  dispose  of  this  case  by 
saying,  that  it  neither  comes  within  the  words  nor  the  meaning  of  the  sta- 
tute.(l) 

LAWRENCBy  J. (a)  This  cannot  be  said  to  be  a  payment  by  the  bankrupt, 
even  under  the  compulsioti  of  process ;  for  the  bankrupt  could  not  even  know 
that  the  money  belonging  to  him,  was  in  the  hands  of  the  person  at  the  time 
by  whom  the  payment  was  in  fact  made. 

Le  Blanc,  J.  This  is  very  different  from  cases  of  payments  made  by  a 
person  entrusted  by  the  bankrupt  with  the  disposition  of  his  property,  or  by 
his  direction,  which  may  be  considered  as  payments  made  by  him  in  the  usual 
and  ordinary  course  of  trade  and  dealing.  But  it  is  very  difficult  to  say,  that 
a  payment  made  by  a  third  person,  without  the  knowledge  of  the  bankrupt, 
without  his  even  knowing  that  his  property  was  in  the  hands  of  such  third 
person,  is  a  payment,  in  the  usual  and  ordinary  course  of  trade  and  dealing, 
by  the  bankrupt  himself. 

Postea  to  the  plaintiffii.(6) 


Hovil  and  Others,  Assignees,  &c.  of  Wardell,  a  Bankrupt,  v. 
Pack  and  Another. 

7  East,  164.    Jan.  31, 1806. 

A  trader  indebted  to  the  defendants,  after  a  secret  act  of  bankruptcy,  gives  them  a  new 
bill  in  lieu  of  their  former  claim,  and  deposits  with  them  certam  poltoies  of  insurance 
made  on  bis  account,  as  collateral  security.  And  after  notice  ot  a  loss  upon  those 
policies,  the  policj  broker,  at  the  bankrupt's  request,  gives  his  own  acceptance  to  the 
defendants,  ^which  was  afterwards  paid)  in  order  to  induce  them  to  five  up  their  lien 
on  the  policies ;  after  which  a  commission  of  bankrupt  having  issued  against  the  tra- 
der on  the  'prior  act  of  bankruptcy :  held  that  the  assignees  could  not  recover  ttom 
the  defendants  the  amount  of  the  broker's  acceptance  paid  to  them^  which  was  the 
money  of  the  broker,  and  not  of  the  bankrupt,  though  tne  broker,  in  settling  his,  ac- 
count with  the  assignees,  retained  the  amount  of  tne  money  so  paid  by  him  to  the 
defendants,  in  order  to  get  the  policies  out  of  their  hands. 

ASSUMPSIT  for  money  had  and  received  by  the  defendants  for  the  use  of 
the  plaintiff},  as  assignees  of  WardeH,  the  bankrupt.  Plea,  nan  assumpsit. 
At  the  trial  before  Lord  EUmborough,  C.  J.  at  the  Sittings  at  OuildhaU  after 
list  Trinity  term,  a  verdict  was  found  for  the  plaintifis  for  230/.,  subject  to 
the  opinion  of  the  Court  upon  the  following  case. 

In  November  1802  Wardell^  \muff  a  trader,  indorsed  a  bill  of  exchange, 
which  would  become  due  on  the  8th  of  Feb.  1803,  and  which,  in  Dee.  1802, 
WHS  indorsed  over  to  the  defendants  for  a  valuable  consideraticm.  On  the 
^th  of  Jan.  1803,  Wardell  sailed  in  a  ship,  of  which  he  was  the  sole  owner, 
with  a  cargo  for  the  West  Indies,  having  only  a  few  days  before'  committed  a 
secret  act  of  bankruptcy.  The  bill  was  refused  payment  when  due,  and 
notice  thereof  given  to  the  proper  parties.  In  /u/y  1803,  the  bankrupt's  wife 
cvxsed  insurances  to  the  amount  of  3400Z.  on  the  ship  and  cargo  to  be  effected 
for  the  bankrupt  by  Mr.  De  Beaume,  a  policy  broker  residing  in  London,  and 
who  delivered  them  to  Mrs.  Wardell  without  being  paid  the  premiums.  Mrs. 
'  ^ardtU  soon  afterwards  applied  to  the  defendants,  whose  debt  was  still  un- 

(1)  Vide  Hanoood  v.  LomoM,  11  East,  197. 
(a)  Grose,  J.  was  absent  from  indisposition. 
{b)  See  the  next  case. 
Vol.  IV.  11 
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paid,  and  who  had  broug^ht  an  action  againut  the  drawer  of  the   bill   above* 
RieDtioned,  and  obtained  judgment  by  confeaaion  in  aaeh  action,  to  take  ano- 
ther bill  for  payment  of  the  amount  of  the  first,  which  she  ind<Mrfled  as  attor- 
ney for  her  nuabtod,  and  to  stay  execution  until  aueh  second   bill  should 
become  due :  and  as  an  inducement  to  them  to  do  so,  offered  to  deposit  the 
policies  with  them  as  a  security  for  the  payment  of  such  second  bill.     This 
the  defendant  agreed  to,  and  the  policies  were  accordingly  deposited  with 
them.     In  July  1803,  the  ship  and  cargo  were  captured  by  the  JPreneh,     On 
receiving  inteUigenee  of  the  capture,  Mrs.  Wardett  applied  to  tbe  defendants 
to  deliver  up  the  policies,  for  the  purpose  of  receiving  the  amount  of  the  sub- 
seription ;  which  they  refusing  to  do  without  security  for  payment  of  their 
debt,  (the  second  bill  having  also  been  dishonoured,)  Dt  Beamme,  at  ber  re- 
quest, accepted  a  biU  of  exchange  at  one  month  for  230/.,  the  amoant  of  the 
defendants'  debt ;  and  the  policies  upon  this  were,  at  the  request  of  Mrs. 
Wardellf  delivered  up  to  him.    This  bill  was  r^ularly  paid  when  due  bj  Mr, 
De  JPtaume,  who  had  received  the  amount  of  the  policies  of  insurance  from 
the  underwriters.    The  bankrupt  returned  to  England  in  .FVfrnf€iry  1804; 
and  on  tbe  9th  of  March  following,  a  commission  of  bankrupt  was  issued 
against  him,  under  which  the  plaintiffii  were  chosen  assignees,  and  an  assign- 
roent  to  them  was  regularly  executed.    De  Beaume  retained  from  tbe  plaintiA 
as  assignees,  out  of  the  monies  he  had  collected  on  the  policies,  the  amount 
of  tbe  payment  he  had  made  to  the  defendants..    Wardell  had  been  a  bank- 
rupt twice  before,  once  in  the  year  1786,  and  again  in  1788,  and  had  obtained 
his  certificate  under  each  of  those  commissions,  but  had  not  paid  a.  dividend 
of  155.  in  the  pound  under  the  last,  and  his  creditors  at  that  time  still  remain 
unsatisfied.     The  question  for  the  opinion  of  the  Court  was.  Whether  the 
plaintiffs  were  entitled  to  recover?    If  they  were,  then  the  verdict  was  to 
stand ;  if  not,  a  nonsuit  was  to  be  entered. 

Sedgvfick^  for  the  plaintiffs,  conceived  that  the  determination  iti  the  last 
case  in  favour.of  the  plainti&'  right  to  sue,  which  had  been  abandoned  in 
argument,  concluded  the  present  question.     But  by 

Lord  Ellenborough,  C.  J.  If  you  adopt  Dt  Beaume  as  ^our  agent  on 
your  own  behalf,  you  must  adopt  him  throughput,  and  take  his  agency  ctcst 
mure.  Your  action,  if  any,  nuist  be  against  De  Beaume ;  but  it  is  impossible 
you  can  follow  the  m<mev  into  the*  hands  of  the  defendant,  to  whom  it  has 
been  paid  by  your  adopted  agjent.  If  this  could  be  done,  by  the  same  rule  you 
might  follow  it  still  ftirther  through  other  hands.  But  if  the  defendants  had 
paid  it  over  to  another,  could  you  pretend  to  have  the  same  right  to  follow  itt 

Lawrence,  J.(a)  The  facts  are,  that  the  defendants  having  a  demand 
upon  the  bankrupt  upon  a  certain  bill,  his  wife  prevailed  upon  them  to  give 
it  up,  and  to  take  another  bill  for  the  amount,  and  deposited  the  policies  of 
insurance,  which  she  had  procured  from  De  Beaume^  in  their  hands  as  a  secu- 
rity. When  she  applied  to  them  to  deliver  up  the  policies,  for  the  purpose  of 
obtaining  payment  from  the  underwriters,  they  refuaed  unless  upon*  receiving 
security  for  the  payment  of  their  debt  This  security  was  given  by  De 
Btaume's  acceptance,  which  be  afterwards  paid :  the  money,  therefore,  which 
the  defendants  have  received,  and  for  which  the  asmgnees  of  the  bankrupt 
have  brought  this  action,  was  the  money  of  De  Beaume,  and  not  of  the 
bankrupt ;  and. therefore  the  assignees  can  have  no  title  to  recover  it 

La  Blanc,  J.  De  Beaume  must  have  paid  his  acceptance  to  the  defend- 
ants, whether  he  had  ever  received  the  amount  of  the  loss  on  the  policies  from 
tbe  underwriters  or  not  The  payment  therefore  was  made  by  hun  out  of  his 
oim  money. 

Oasehe  was  to  have  argued  for  the  defendants. 

Postea  to  the  Defendants. 

(a)  Orose,  J.  waa  abs^At  frqm  itubupomtipn. 
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The  King  v.  The  Inhabitants  of  Mersham. 

7  East,  167.    Feb.  1, 1606. 

The  appointment  of  a  master  of  a  work-hoaae  by  the  parish  officers  and  vestry,  pursuant 
to  the  s«ttt.  9  Geo.  1.  c.  7,  whioh  enables  the  parisli  offioers  and  porisfaionefs,  &c.  to 
eamirm€i  with  anr  person  for  the  mtnagement  of  the  poor  in  the  work-house,  and  who 
did  oontract  wita  the  pauper  to  manage  the  poor  in  the  work-house,  and  teach  the 
children  to  spin,  &g.  at  a  yearly  salary,  and  aAer  some  years'  service,  dismissed  him 
St  a  quarter's  notice,  is  not  a  publie  annual  qgUe  &r  charge  within  the  stat.  3  W.  &  M. 
e.  11.  s.  6,  the  ezeeating  of  which  for  a  year  will  confer  a  settlement. 

TWO  juflCices  by  an  order  remored  Rd.  Wraith,  his  wife  and  efatklreB 
by  name,  from  the  parish  of  Bmtleff  to  the  parish  of  Mersham,  both  in  the 
county  of  Kent.  The  Sessions,  on  appeal,  confirmed  the  order ;  subject  to 
the  opinioD  of  this  Court  on  the  foUowmg  case. 

Prerioas  to  the  year  1800,  the  fMuiper's  settlement  was  at  Merskam.  Some 
time  in  that  year,  being  informed  that  a  master  of  the  workhouse  in  the  parish 
of  Boxiejf  was  wanted,  he  applied  for  that  appointment,  and  was  desired  to 
send  in  his  proposals,  and  a  certificate  of  his  character,  to  the  weekly  vestry 
of  the  parish.  He  attended  at  such  vestry,  and  after  some  enquiries  he  was 
desired  to  retire,  that  his  proposals  might  be  considered.  Shortly  afterwards 
he  was  informed  that  his  proposals  were  accepted,  and  his  charader  approved 
of;  and  he  was  desired  to  attend  a  subsequent  vestry  to  receive  hb  appoint- 
ment He  attended  accordin^y ;  but  there  being  only  a  very  small  attend- 
ance of  the  inhabitants  at  that  vestry,  his  appointment  was  postponed  to  a 
vestry  to  be  holden  on  the  following  Sunday ^  when  he  attended ;  and  there 
beinff  twelre  of  the  inhabitants  present,  he  was  informed  by  the  parish  officers 
that  he  was  ^ypointed  master  of  the  workhouse  of  the  parish  of  Baxlcy,  at  a 
salary  of  16/.  per  aanum.  Nothins  was  said,  either  at  the  time  of  his  appoint* 
Bient  or  afterwards,  as  to  the  time  Sat  which  he  was  to  hold  hia  iituation ;  but 
the  pauper  ceneeived  that  he  might  at  any  time  be  dismissed  at  a  quarter's 
notice.  There  was  no  appointment  in  writing,  or  any  entry  in  the  parish 
books*.  He  continued  master  of  the  workhouna,  and  resided  in  the  parish  of 
Botkif  four  years,  and  during  the  fifth  year  was  dismissed  at  a  quarter's  no- 
tice. The  duties  performed  by  the  pauper  were,  the  superintending  vod 
Dumaging  the  poor  in  ^  workhouse,  teachong  the  poor  children  to  spin,  weav- 
ing hiaMlf,  and  carrying  on  the  manu^etures.  He  carried  the  accounts 
qnarteriy  to  the  overseers.  The  Sessions  were  of  opinion  that  the  pauper  did 
iMt  gain  a  settlement  in  the  parish  of  JSdxIey  in  consequence  of  the  appoint- 
neat  and  aenrice  above  mentioned. 

Tmddy,  (and  Berens  was  with  him,)  in  sq>port  of  the  order  of  Sessions, 
eoDtended  that  this  was  not  an  ofice  within  the  words  of  the  stat.  8  W.  iL  M. 
c  11.  s.  6,  the  service  of  which  within  the  parish  cDuld  confer  a  settlement. 
The  words  are^  that  if  any  person  shall  *'  execute  Uny  pubHc  and  ammal  Mu 
9r  charge  "  in  the  parish  tar  one  whde  year,  he  shall  gain  a  settlement  The 
word  o|Eee,  b  its  strict  sense,  being  applicable  to  ancient  appointments  with  a 
poUic  trust  annexed  at  common  law ;  or  such  as  are  expressly  made  ojfices  by 
Kt  d"  parliament ;  and  the.  word  charge  being  used  for  such  public  appoint* 
BMnto  by  statute  as  are  in  the  nature  of  public  ojfices,  thongh  not  expressly 
Glared  to  be  so  by  name ;  but  having  public  rights  and  puUic  duties  annex- 
^  by  law  for  the  breach  of  which  the  party  is  indictable,  and  not  such  as 
Bcrdy  arise  out  of  contract  It  would  be  very  strange  and  inconsistent,  if  a 
pvisk  vestry  eould^  by  their  contract  with  an  individual,  create  a  new  office, 
which  it  is  said  in  the  books,  WaUer  Chains  case,  12  Rep.  116.  3  Sid.  141, 
tkat  the  king  himself  cani&ot  do.  The  eases  wherein  the  service  of  offices 
^  bean  holden  to  give  settlements  are  either  of  common  law  offices,  such  as 
warden  of  a  bceeoibvlO  Hod.  13,  parish  eleA»Salk.  536;  2Stra.942;  2 
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Sees.  Cas.  182 ;  tithingman,  Cas.  of  Set.dc*  Rem.  72,  con8table,(a)  borsholder. 
Burr.  S.  C.  223,  bailiff  or  aleconner,  Burr.  S.  C.  365,  and  sexton,  3  Term 
Rep.  1 18 ;  or  of  officers  appointed  by  statute  with  public  duties  to  perform, 
for  the  due  performance  of  wnich  they  are  criminally  responsible,  such  as  collec- 
tor of  land-tax,  2  Const.  283,  and  collector  of  the  duties  on  births  and  burials, 
2  Const.  284,  and  1  Stra.  211.  Now  the  master  of  a  work-house  cannot 
be  an  officer  at  common  law,  because  all  the  poor  laws  are  within  time  of 
memory.  If  then  he  be  an  officer  at  all,  it  must  be  under  one  or  other  of 
the  statutes  9  Geo.  I.e.  s.  7.  4,  or  22  Geo.  3.  c.  83,  both  of  which  were 
commented  upon  in  the  case  of  The  King  t.  Ilminster,  1  East,  83,  where  Lord 
Kenyan,  upon  the  ficst  statement  of  the  case,  was  of  opinion  that  the  go? emor 
of  the  work-house  was  no  more  than  in  the  nature  of  a  servant  to  the  parish- 
officers.  But,  upon  the  case  going  down  to  be  re-stated,  the  Sessions  pre- 
cluded the  general  question  by  finding  the  fact  that  the  pauper  had  served  a 
public  Annual  office  in  the  parish  for  above  a*  year.  The  argument  in  support 
of  the  settlement  turned  principally  on  the  naioriety  of  the  appointment,  and 
of  the  service  to  be  performed :  but  though  that  would  have  great  weight  to 
prove  it  a  puhUc  office,  if  any  office  at  all,  yet  it  could  not  prove  it  to  be  an 
ofiee. 

The  Court  then  wished  to  hear  the  other  side :  and  Lord  Ellenhoraugh,  C. 
J.  asked  whether  this  could  be  shewn  to  be  any  more  than  a  private  nomina- 
tion of  the  parish  officers?  That,  perhaps,  the  best  criterion  for  determin- 
ing whether  this  man  were  an  officer  was  to  consider  whether  he  were  in- 
dictable for  the  negligent  discharge  of  the  duty  which  he  engaged  to  per- 
form. 

Pitcahm,  contra.  The  pauper  received  his  appointment  from  the  vestry, 
with  the  consent  of  which  he  was  appointed  conformably  to  the  direction  of 
the  Stat.  9  G.  1.  c.  7.  s.  4  :  that  would  make  it  a  public  independent  appoint- 
ment :  the  duties  to  perform  are  as  much  of  a  public  nature  as  those  of  the 
overseers  of  the  poor  :  and  the  pauper  having  been  appointed  at  a  yearly  sa- 
lary, and  the  duration  of  his  appointment  not  limited  to  a  less  period,  it  must 
be  taken  in  point  of  law,  as  in  the  case  of  a  general  hiring,  to  have  been  an 
appointment  for  a  year  i  and  the  paaper's  apprehension  can  signify  ndUiing« 
Then  the  question  is,  Whether  this  be  not  an  office  or  charge  widiin  the  mean- 
ing of  the  Stat.  3  W.  8.  c.  11.  s.  6,  so  as  to  confer  a  settlement?  If  there 
were  any  technical  meaning  attached  to  the  word  office,  at  least  there  is  none 
to  the  word  charge ;  and  at  any  rate,  this  must  be  deemed  to  be  a  puhUc 
charge  mthin  the  parish,  [Ld.  EUenborough,  C.  J.  asked  if  there  were  any 
case  in  which  the  words  ''  public  charge "  had  had  a  sense  put  upon  them 
distinct  frcMu  that  of  ''public  office,^']  There  is  no  such  case;  but  perhaps 
the  word  charge  was  introduced  into  the  statute  in  order  to  meet  any  objec- 
tion to  the  technical  meaning  of  the  word  office :  the  principle  of  all  the  seve- 
ral modes  of  gaining  settlements  being  the  notoriety  of  the  party's  residence 
in  the  parish,  which  was  deemed  equivalent  to  express  notice  to  the  parish 
offieers,  the  original  mode  of  acquiring  a  settlement.  Upon  this  principle  it 
is  that  an  enlarged  construction  has  always  been  put  upon  the  statute  of  King 
WiUiam,  in  not  confining  the  word  office  to  parochial  offices ;  as  in  Bishami. 
Cook,  2  Const.  284.  I  Stra.  411 :  and  the  principle  of  notoriety  cannot  q>- 
ply  stronger  to  any  case  than  the  present,  where  the  parish  collectively  have 
appointed  the  pauper  to  execute  a  public  charge  in  the  parish. 

Lord  Ellenborough,  C.  J.  The  principle  on  which  this  mode  of  gaining 
a  settlement  has  been  given  is  undoubtedly  notoriety  to  the  parish,  but  a  set- 
tlement can  only  be  gained  in  this  mode  upon  the  terms  of  the  act  of  parlia^ 
ment ;  namely,  by  executing  "  a  public  annual  office  or  charge  " '  in  the  pa^ 
rish :  which  brings  us  back  to  the  question.  Whether  that  which  the  pauper 

(a)  2  Conit.  9^  wh«r«  til  thoM  cum  ire  collaeled. 
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was  mppointed  to  execute  were  a  public  office  or  charge  ?    And  it  appears  to 
me  ihmt  he  cannot  be  considered  as  a  public  officer.  '  An  office  must  be  derived 
either  immediately  or  mediately  from  the  crown,  or  be  constituted  by  statute ; 
and  this  is  neither  one  nor  the  other :  but  merely  arising  out  of  a  contract 
with  the  parish,  which  the  parish  officers,  with  the  consent  of  the  parishioners, 
are  by  the  statute  enabled  to  make  with  any  person  for  the  maintenance  and 
employment  of  the  poor.     And  it  might  as  well  be  said,  that  a  nurse  employ- 
ed to  look  after  the  poor,  or  any  other  employed  in  the  like  manner  to  do  any 
part  of  the  parish  business,  is  an  officer.     The  question  might  admit  of  a  dif- 
ferent consideration  if  any  distinction  had  been  established  between  a  public 
ojice  and  a  public  charge ;  but  I  can  find  no  such  distinction  either  in  any 
adjudged  case  or  in  the  sense  of  the  statute.    Then  again,  if  this  were  to  be 
considered  as  an  office  or  charge,  is  it  an  annual  office  or  charge?    It  is  said 
that  we  •  are  to  draw  the  conclusion  that  it  is  so  by  analogy  to  constructive 
hirings  for  a  year :  but  there  are  circumstances  in  this  case  which  repel  that 
presumption,  independent  of  the  apprehension  of  the  pauper ;  for  the  appoint- 
ment was  determined  at  a  quarter's  notice,  without  objection.     Therefore  as 
far  as  we  can  collect  the  intended  duration  of  the  employment  from  the  acts 
of  the  parties,  it  appears  that  the  parish  might  put  an  end  to  it  within  the 
year,  if  they  thought  proper.     Upon  the  whole,  therefore,  it  neither  appears 
to  have  been  an  office,  nor  a  public  office,  nor  a  public  annual  office,  within 
the  statute ;  and  it  is  immaterial  which  part  of  the  definition  fails  in  its  appli- 
cation to  this  case. 

Lawrence,  J. (a)     This  pauper  can  only  have  gained  a  settlement  in  Box^ 

ley  by  doing  that  which  the  statute  of  King  William  points  out  as  equivalent 

to  notice  to  the  parish.     The  statute  specifies  a  particular  act  to  be  done,  and 

no  equivalent  for  that  act  will  satisfy  it;  but  the  words  of  the  statute  must  be 

pursued,  and  no  notoriety  of  employment  in  the  parish  will  confer  a  settle^ 

ment,  unless  it  be  by  executing  a  public  annual  office  or  charge  in  the  parish. 

This  is  clearly  no  office,  but  only  an  employment  arising  out  of  a  contract : 

between  which  and  an  office  there  is  a  great  distinction  :  as  appears  from  2 

Sid.  142,   and  Rex  v.  Milbunu^h)    Then  it  is  said,  that  this  is  a  public 

charge  ;  but  I  know  not  how  wq  can  distinguish  that  from  a  public  office  in 

this  respect.     It  would  be  going  a  great  way  to  say,  that  every  contract  with 

the  parishioners  for  any  purpose  concerning  the  parish  was  a  public  charge ; 

for  that  would  extend  to  contracts  with  carpenters  and  masons  for  keeping  the 

cbnrch  in  r^air,  and  the  like,  which  can  never  be  considered  to  be  within 

the  meaning  of  the  act.     But  the  word  charge,  coupled  as  it  is  in  the  act 

with  office,  must  be  taken  to  mean  something  of  the  same  kind,  though  it  may 

not  commonly  be  known  under  the  name  of  an  office. 

Le  Blanc,  J.  If  this  were  to  be  deemed  a  public  annual  office  or  charge 
within  the  act,  it  would  extend  to  every  case  where  a  person  had  a  duty  to 
perform  which  from  its  nature  must  be  known  to  the  parish  in  general.  But 
there  is  a  difference  between  an  employment  created  by  the  parties  themselves, 
which  they  may  put  an  end  to  whenever  they  please,  and  that  which  exists  or 
is  created  by  law.  Now  this  man  was  in  the  former  situation.  It  was  in  the 
option  of  the  overseers  and  parishioners  to  have  such  a  person  in  such  an  em- 
ployment or  not ;  and  they  could  put  an  end  to  the  employment  altogether 
whenever  they  pleased.  It  was  created  by  themselves,  and  depended  upon 
their  contract.  I  cannot  therefore  call  this  an  office  or  charge  within  the 
meaning  of  the  act  of  parliament. 

Both  Orders  confirmed. 

(a)  Orose,  J.  wu  absent  from  indiipOBition. 

(h)  1  Wils.  87,  and  2  Stra.  1295,  where  it  waa  bolden,  that  a  schoolmaster  gained  ii« 
MttlemeDt  by  ezecutiDg  bis  employment,  which  was  no  office. 
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Moseley,  Bart.  i;.  Stonehouse. 

7  East,  174.    Feb.  4, 1806. 

A  certificate  granted  by  a  Judge  at  the  assizea,  upon  the  apprebenaion  and  conviction  of 
a  burglar,  exempting  the  prosecutor  and  bis  assignee  n'ora  **  all  and  nil  iiMiiii«r  of 
;iarisf  and  ward  officers,"  exempts  the  party  from  serving  the  offioe  of  petty  constablo 
for  a  township  within,  but  not  co-extensive  with  the  parish  where  the  felony  wae  com- 
mitted, and  for  which  the  certificate  was  granted,  to  which  office  he  was  appointed 
at  the  court-Ieet  of  the  manor  eo- extensive  with  such  township. 

IN  debt  for  20/.  the  plaintiff  declared  that  he  was  setaed  in  fee  of  the  manor 
of  Manchester,  in  the  county  of  Lancaster,  and  that  he,  and  all  thofte  whoM 
estate  he  has,  hare  from  time  immemorial  had  a  court-Ieet  or  view  of  frank- 
pledge of  all  the  inhabitants  and  resiants  within  the  manor,  dLC. ;  and  that 
from  time  immemorial  there  has  been  a  custom  there  that  the  inhabitams  Mnd 
resiants  <»ithin  the  manor,  charged  and  sworn  to  inquire  and  preseat  those 
things  which  belong  to  the  said  court,  d^c.'have  yearly,  at  that  court-Ieet,  held 
within  the  manor,  within  a  month  next  after  Michaelmas ,  elected  two  fit  per* 
sons  of  the  inhabitants  and  resiants  within  the  manor  to  be  respectively  con- 
stables of  Manchester,  ^c.  for  the  year  then  next  following,  who,  if  present, 
have  been  accustomed  to  be  sworn  in  open  court.    The  declaration  then  stated 
that  at  a  court-leet  holden  within  the  manor,  within  one  month,  d^c.  viz.  on 
the  1st  of  October  1804,  the  defendant  and  one  J.  R,  who  then  and  long  be- 
fore were  inhabitants  and  resiants  within  the  manor,  being  fit  persona  in  that 
behalf,  were  elected  to  be  c4mstahle$  of  Manchester  aforesaid  for  the  year  ensth 
ing,  &c. :  that  the  defendant  and  J.  R.  were  both  present  in  court  at  the  time 
of  such  election,  and  had  notice  thereof,  6cc. ;  but  that  the  defendant,  though 
requested,  &c.  refused  to  be  sworn  into  the  said  office  ef  coilstiible,  dt^c. 
Whereupon  the  steward  imposed  a  reasonable  fine  of  20L  upon  him  for  the 
use  of  the  lord ;  of  which  the  defendant  had  notice,  and  was  required  to  pay 
the  same,  but  refused,  6cc.    Pleas,  1st,  Nil  debet.    2dly,  Aei^  mam.  Sec.  b^ 
cause  long  before  the  election  of  the  defendant  to  be  one  of  the  constables  of 
Manchester,  viz.  at  the  assizes,  6cc,  and  gaol  delivery  at  Laneaster,  on  the  15th 
of  August  1801,  before  Lord  Alvanlty,  dtc.  one  E,  B.  was  cenvi<^ted  of  bar* 
glary,  &c.  in  the  dwelling-house  of  Samuel  Hall,  in  the  parish  of  Manchester 
m  the  said  county :  and  that  Lord  Ahanley,  before  wh<Mn  the  conviction  was 
had  on  the  24th  of  August  1801,  at,  &c.  by  his  certijleate  under  his  hand, 
dated,  6lc,,  an*d  which  the  defendant  now  brings  here  into  court,  did,  pursuant 
to  the  statute  in  that  case  made,  certify  the  said  conviction  in  form  alforesiid, 
and  that  the  said  Samuel  Hall,  and  also  J.  H  and  W,  W,  of  the  pariih  afore- 
said, did  apprehend  and  take  the  said  E.  B,  and  did  prosecute  her  to  eonvic- 
ttoii,  &c. ;  and,  pursuant  to  the  stat.  10  d6  11  W.  3.  (c.  22,)  the  said  Justice 
did  further  certify,  that  by  virtue  thereof  and  of  the  said  statute,  the  said  S. 
Hall,  for  the  apprehension  and  conviction  aforesaid,  was  thereby  declared  to 
be  discharged  of  and  from  all  and  all  manner  of  PAXian  qjflees  wtkin  the  fa- 
BisH  of  Manchester  cforesaid,  as  by  the  said  certificate  appears,  which  is  My 
inrolled  of  record  at  the  general  court  of  quarter  sessions,  See,  as  in  and  by 
the  said  statute  required.     The  plea  then  stated,  that  before  such  election,  &c. 
the  said  8.  Hall,  by  indenture,  dtc.  assigned  the  said  certificate  to  the  defend* 
ant  for  35/.  in  pursuance  of  the  power  given  to  him  by  the  statate :  and 
averred,  that  before  such  assignment  S.  Hall  httd  made  no  use  of  the  certifi- 
cate to  exempt  himself  from  any  parish  or  ward  office ;  and  that  the  said  8, 
Hall  who  made  the  assignment  to  the  defendant  and  the  Sam,  Hall  named  in 
the  certificate  are  the  same.     The  plea  then  further  stated,  that  the  parish  of 
Manchester  in  the  certificate  mentioned  from  time  immemorial  has  been  and  is 
still  divided  into  and  contains  divers  distinct  townships,  one  of  which  is  the 
township  of  Manchester,  and  that  the  said  manor  of  Manchester  and  the  said 
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tmmukips  o^Mmehester  from  time  immemorial  haTe  been  and  still  are  co-exten- 
sive and  wholly  wUkin  the  said  parish  of  ManchesUn,  and  that  the  said  election 
of  the  defendant  to  be  a  constable  of  Manchester ,  as  in  the  declaration  men- 
tioned, was  an  election  of  him  to  be  a  constable  of  the  township  of  Manchester ^ 
being  a  parish  ojjue  toitkin  the  said  township  of  Manchester,  wherein  the  felony 
was  committed  as  aforesaid,  to  wit,  at,  d&c.  whereby  and  by  force  oi  the  statute, 
the  defendant,  at  the  time  of  such  election,  was  and  is  exempt  and  discharged 
from  the  said  office  of  constable,  to  which  he  was  so  elected  as  aforesaid,  so 
being  a  parish  ojfice  within  the  said^  parish  of  Manchester,  to  wit,  at,  &c.-*- 
Replicatson  to  the  second  plea,  that  the  parish  of  Manchester  in  the  certificate 
mentioned  from  time  immemorial  has  been  divided  into  and  contains  di?ers 
distinct  townships,  one  of  such  being  the  township  of  Manchester^  and  that 
the  manor  of  M,  and  the  township  of  M.  are  co-extensive,  and  that  the  several 
and  respective  townships  in  the  parish  of  ilf.  during  all  the  time  aforesaid  have 
been  used  and  accustomed,  and  still  of  right  onght  to  have  several  and  respec* 
tive  ccmstaUes  for  each  township,  wholly  distinct  and  independent  of  each 
other ;  and  that  every  person  who  has  been  elected  to  serve  the  office  of  con* 
stable  within  or  for  any  of  the  said  req>ective  townships  have  served  and  exer- 
cised the  office  of  constable  within  and  for  that  township  only  for  which  such 
person  was  so  elected  constable ;  and  that  no  person  who,  during  all  or  any 
part  of  the  time  aforesaid,  has  been  elected  to  serve  the  office  of  constable 
within  or  for  any  of  the  said  respective  townships,  has  served  or  exercised  the 
office  of  oonstaUe  within  or  for  the  said  parish  of  Manchester  at  large,  or  any 
where  within  the  said  parish  of  Manchester  out  of  the  respective  townships 
for  which  he  was  elected  constable.    That  the  election  of  the  defendant  to  be 
a  constable  of  Manchester,  as  in  the  declaration  mentioned^  was  an  election  of 
him  to  be  a  constable  of  the  township  of  Manchester  aforesaid ;  and  that  the 
defendsnt,  by  virtue  of  that  election,  was  confined  to  serve  and  exercise  the 
said  office  of  constable  within  the  said  township  of  if,  and  ought  not  to,  nor 
could,  by  virtue  of  that  election,  serve  or  exercise  the  office  within  or  for  the 
ssid  parish  of  M.  at  large,  or  any  where  within  the  said  parish  of  If.,  except 
wUUn  the  township  of  M.  aforesaid;  without  this,  that  the  said  office  of  con- 
stable, to  which  the  defendant  was  so  elected,  was  a  parish  ofice  widiin  the 
said  parish  of  M.  &c.     To  this  there  was  a  general  demurrer,  and  joinder. 

Wood,  in  support  of  the  demurrer.    The  question  is,  Whether  the  certifi^ 
Ute  exempts  the  defendant  from  serving  the  office  pf  constable  in  the  town- 
<%  of  Memchester,  the  whole  of  which  is  within  the  parish  of  Manchester  f 
The  statute  giving  the  certificate  is  the  10  &  11  W.  3.  c.  23*  s.  2,  which  dis- 
charges  the  proprietor  thereof  "  from  all  and  all  manner  of  parish  and  ward 
"  oj^  within  the  parish  or  ward  wherein  the  felony  shall  be  committed." 
^    The  only  case  in  the  books  on  the  construction  of  the  act  is  Rex  v. 
Dtrhyshire^  3  Burr.  1182,  which  differs  from  the  present;  for  there  the  mar 
e«r  of  Birmingkam^  for  which  the  defendant  was  appointed  constable,  was 
nere  extensive  than  the  parish  of  Birmingham,  for  which  the  certificate  was 
granted ;  and  therefore  the  certificate  was  holden  not  to  exempt  him  from  serv- 
ing the  office ;  and  rightly  so ;  for  otherwise  it  would  have  had  the  efiect  of 
extending  the  privilege  meant  to  be  conferred  by  the  statute  to  a  district  withr 
M  the  parish  or  ward  wherein  the  felony  was  committed ;  which  is  contrary 
to  the  words  of  the  act.     But' the  Court  admitted  that  a  constable  whose  juris- 
diction did  not  extend  beyond  the  parish  might  be  considered  as  a  parish  offi-; 
^(within  the  act.     [Lord  JEllenborovgh  having  asked  if  he  had  found  any 
csss  of  an  appointment  of  a  constable  for  a  parish,  eo  nomine,]  he  answered, 
tb«t  he  was  not  aware  of  any.     But  he  urged,  that  if  an  appointment  to  a 
ptrish  office  for  a  district  less  than  a  parish,  though  within  the  boundary  of  it, 
were  deemed  not  to  be  within  the  privilege  of  the  statute,  it  would  be  render- 
ed nugatory  in  the  North  of  England,  where  most  of  the  parishes  are  divided 
u>to  townships  which  have  separate  overseers,  and  where  there  are  no  over- 
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seers  for  the  parishes,  eo  nomine,  (It  was  observed,  contra,  that  ehurekwar^ 
dens  were  appointed  for  the  whole  parish.)  In  some  places  there  are  onlj 
chapel  wardens  for  the  several  townships ;  and  in  like  manner  the  Burreyors 
'of  the  highways  are  appointed  for  the  townships.  The  statute  10  &  1 1  W.  3, 
certainly  meant  to  use  the  words  parish  ojficers  in  their  popular  acceptatiMi, 
including  overseers  of  the  poor,  whether  appointed  for  toumships  or  parishes^ 
constabkSy  dc^c,  though  in  strictness  Ihese  latter  may  not  be  parish  officers,  as 
not  deriving  their  tiUe  from  any  parochial  appointment  (a)  And  in  several 
other  acts  the  Legislature  appear  to  have  classed  constables  with  parish  officers, 
as  commonly  so  considered.  As  in  st.  13  and  14  Car.  2.  c.  12.  s.  12.,  which 
speaks  of  constables,  &c.  dying  or  going  out  of  the  parish :  and  s.  16, 
which  speaks  of  the  constable,  £c.  of  every  parish.  So  st  18  Geo.  3.  «.  19, 
which  speaks  of  constables,  headboroughs,  and  tithingmen  doing  the  business 
of  their  parish^  township,  or  place,  and  delivering  their  accounts  to  the  over- 
seers of  the  poor  of  the  said  parish,  6lc. 

Littledale,  contra.  The  constable  of  a  township,  who  has  no  jurisdictioo 
in  the  rest  of  the  parish  out  of  the  township,  cannot  be  considered  as  a 
parish  officer ;  which  word  parish  is  used  in  the  statute  as  an  adjective,  quali- 
fying the  term  officer,  to  which  it  is  annexed,  to  mean  an  office  coextensive 
with  the  parish  ;  as  county  magistrate,  county  rate,  county  treasurer,  6lc,  are  used 
in  opposition  to  dty  or  borough  magistrate,  6&c.  So  sheriff,  which  is  shire^ 
reeve,  port-reeve,  dc^c,  mean  that  the  officer's  jurisdiction  is  co-extensive  with 
the  place  which  is  used  as  the  adjunct  to  his  office.  The  legislature  having 
given  a  particular  privilege,  it  cannot  be  extended  beyond  the  words  of  the  act : 
and  the  locality  of  the  word  parish,  as  there  used,  is  further  evinced  by  its 
being  coupled  with  ward,  which  is  a  local  district  in  a  city  as  parish  is  in  a 
county.  [Lord  Elhnborough.  Does  not  ward  in  a  city  correspond  with 
hundred  in  a  county ;  as  in  London  the  parishes  are  within  the  wards. (6)] 
If  ward  be  a  higher  division  than  a  parish,  it  would  not  shew  that  the  latter 
meant  to  include  a  lower  division  as  &  township.  The  act  meant  to  give  an 
exemption  co-extensive  with  the  whole  parish,  for  it  applies  to  felonies  com- 
mitted within  any  part  of  the  parish ;  and  it  would  be  contradictory  to  give  it 
any  other  construction.  The  stat.  5  Ann.  c.  31.  s.  1,  which  is  auxiliary  to 
the  statute  of  King  WiUiam,  gives  40/.  reward  on  conviction  of  a  house- 
breaker,  and  directs  the  judge  to  certify  in  what  parish  the  felony  was  commit- 
ted. The  case  of  parishes  divided  into  townships  is  a  casus  omissus  in  this 
act,  as  it  was  in  the  general  statute  of  the  43  Eliz.  c.  2,  which  omission  was 
afterwards  supplied  by  the  stat  13  6c  14  Car.  2.  c.  12.  [Le  Blanc,  J.  observ- 
ed, that  the  overseers  of  the  poor  of  townships  in  the  North  had  always  had 
the  benefit  of  this  statute  of  King  WiUiam,']  The  principle  laid  down  in 
Rex  V.  Darby  shire,  2  Burr.  1182,  was,  that  the  officer  claiming  the  exemp- 
tion should  at  least  claim  it  for  an  office  co-extensive  with  the  parish :  and 
they  considered  that  a  constable  was  a  civil  officer,  the  nature  of  whose  office 
hiad  no  relation  to  h  parish,  which  is  an  ecclesiastical  division.  [Le  Bkme, 
J.  Supposing  the  parish  and  manor  co-extensive,  would  that  vary  the  que^ 
tion  ?]  In  one  sense  it  might,  as  the  legislature  looked  to  the  locality  of  the 
exemption. 

Wood  in  reply.  A  parish  office  within  the  parish  does  not  necessarily  mean 
an  office  co-extensive  with  the  parish,  but  may' be  taken  to  mean*  one  which 

(a)  Upon  the  subject  of  the  appointment  of  conitables,  vide  1  Blae.  Com.  355,  Rex  r. 
Stephens,  T.  JoneB,  212.  Comb.  20.  1  Roll.  Abr.  535.  1.  The  constable  of  Stepntff's 
case,  1  Balst.  174. 

(b)  Ward  is  said  to  be  no  used  in  Braddish  v.  Bishop,  Cro.  Eliz.  260,  and  also  in  Cro. 
Car.  165.  But  in  Cro.  Jac.  222,  it  is  said  to  be  used  for  a  parish.  According  to  dnoeU^s 
Interpreter,  Ward  is  a  portion  of  a  city  under  the  charge  or  keeping  of  an  officer  ;  as  the 
wards  of  the  city  of  London  under  the  charge  of  the  respective  aldermen.  It  is  alio 
used  as  a  portion  of  a  forest.     Wapentake  is  the  same  as  hundred. 
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relates  to  the  exercise  of  parochial  duties  within  any  part  of  the  parish :  and 
it  would  be  a  strange  construction  of  the  act  to  say,  that  if  a  township  were 
co-extensive  with  tl^  parish,  which  is  sometimes  the  case,  a  certificate  would 
exempt  the  owner  from  the  offices  of  the  township,  but  not  otherwise.  The 
legislature  could  never  have  c(»itemplated  so  unmeaning  a  distinction.  On 
the  C4Mitrary,  they  meant  to  exempt  the  party  from  all  offices  to  be  exercised 
within  the  parish  or  ward.  [Orose,  J.  observed,  that  there  were  ward  officers 
as  well  as  pari^  officers.]  Ward  in  the  counties  of  CumberUmd  and  Northr 
umberiand  signifies  the  same  as  hutub'ed  in  other  counties. 

Lord  Ellenborouoh,  C.  J.    The  question  is,  whether  the  office  of  ccmsta- 
ble  lor  the  manor  and  township  of  Manehuter^  which  are  co-extensive,  and 
within  the  parish  of  Manchester,  which  parish  contains  also  other  townships, 
is  a  parish  or  ward  qfice  within  the  meaning  of  the  stat.  10  dc*  11  W.  3.  c. 
23,  from  serving  which  the  defendant  is  exempt  by  means  of  the  certificate 
obtained  by  him  under  that  act  7    And  that  depends  upon  the  construction  of 
the  words  exempting  the  original  proprietor  or  assignee  of  such  a  certificate 
"  from  aU  and  all  manner  of  parish  and  ward  offices,  within  the  parish  or 
ward"  wherein  the  felony  shall  have  been  committed-:  whether  those  words 
shall  receive  a  liberal  and  popular,  or  a  strict  and  literal  interpretation  ?    If 
the  words  be  construed  strictly  and  literally,  the  Mce  of  petty  constable  must 
be  excluded  altogether :  for  constables  are  either  appointed  at  the  manor  court 
or  hundred  court,  either  for  the  manor  or'  vill,  or  for  the  hundred,  and  not  for 
a  parish^  eo  nomine :  and  so  of  overseers  of  the  poor  in  the  North  of  England, 
who  are  for  the  most  part  appointed,  not  for  parishes,  but  for  townships :  and 
yet  ever  since  the  passing  of  the  act  of  King  William  the  exemption  of  the 
certificate  has  always  been  considered  as  extending  to  these.    If  then  we  can- 
not satisfy  the  apparent  intention  of  the  act  by  a  strict  and  literal  construction 
of  the  words,  we  must  adopt  the  more  liberal  and  popular  sense  in  which  they 
appear  to  have  been  used.     And  the  legislature,  in  other  instances  which  were 
mentioned  at  the  bar,  have  spoken  of  constables  as  of  parish  officers,  in  the 
popular  sense  of  the  word  parish,  meaning  thereby  officers 'whose  functions 
were  exercised  within  the  parish :  and  unless  we  consider  them  to  have  used 
it  in  that  sense  in  the  stat.  of  King  William,  a  very  large  portion  of  the  realm 
mast  be  deprived  of  the  full  benefit  of  it.    The  sutute  says,  that  the  party 
shall  be  discharged  "  from  all  and  all  manner  of  parish  and  ward  offices,"  as  if 
eoQtemplating  something  beyond  what  in  legal  strictness  might  be  deemed  to 
be  t  parish  Of  ward  office ;  but  it  does  not  specify  any  by  name.    If 'therefore 
we  were  to  supply  the  mention  of  such  offices  only  as  in  legal  strietneiss  fell 
under  this  description,  we  should  only  read  **  surveyors  of  highways  of  parishes, 
churchwardens,  and  overseers  of  the  poor  of  parishes ;"  and  considering  ward 
as  hmdred,  it  would  only  embrace  high  constables :  all  other  constables  would 
be  excluded,  and  all  officers  of  townships.     But  it  is  impossible  that  this  could 
have  been  the  meaning  of  the  legislature.    In  a  case  therefore  where  incon- 
Tenieoce  would  result  from  a  narrower  and  strict  interpretation  of  the  words, 
which  would  in  a  great  measure  defeat  the  apparent  object  of  the  legislature, 
we  must  adopt  the  more  general  and  popular  sense  of  them,  which  the  legisla- 
ture have  themselves  applied  to  parish  offices  on  other  occasions. 

Orosb,  J.  In  construing  the  words  of  this  statute  we  must  consider  what 
was  the  object  of  the  legislature  in  making  this  provision.  They  meant  to 
CQcourage  and  reward  persons  who  exerted  themselves  for  the  public  good  in 
^e  apprehension  and  conviction  of  certain  ofienders,  by  exempting  them  from 
the  burthen  of  serving  what  they  describe  as  *'  all  and  alt  manner  of  parish  and 
^fvd  offices."  It  is  proper,  therefore,  in  construing  these  words,  to  put  the 
inost  beneficial  sense  upon  them  for  the  subject  which  they  will  admit  of;  and 
for  this  purpose  we  may  fiiirly  consider  what  has  been  the  common  language  of 
^elegidature  in  other  acts  in  speaking  of  parish  officers:  and  in  the  two 
which  have  been  mentioned  they  have  considered  tanstables  as  parish  officers. 
Vol.  IV.  12 
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It  appears  then,  that  they  have  sometimed  used  the  appellation  of  parish  aficers 
in  its  common  and  popular  sensie ;  and  therefore  we  may  fairly  consider,  tliat 
ii^  the  present  instance  they  meant  to  use  it  in  that  sense,  and  that  they  meant 
to  exempt  the  owner  of  a  certificate  circumstanced  as  the  defendant  is  from 
serving  (amongst  others)  the  office  of  constable,  considering  that  as  a  parish 
office. 

Lawrkncb,  J.     I  think  that  this  act,  which  was  meant  to  encourage  the 
apprehension  and  conviction  of  certain  offenders,  was  intended  to  have  a  gene^ 
ral  operation  throughout  every  part  of  the  kingdom,  and  ought  not  to  be  nar- 
rowed by  a  construction  which  would  exclude  a  considerable  part  of  the  North 
from  the  benefit  of  it.     Coqsidering  then  the  object  of  the  legislature,  and  the 
general  terms  they  have  used,  it  cannot  be  doubted  that  they  meant  to  use 
them  in  their  popular,  and  not  in  their  strict  sense.     Constables  are  appointed 
either  at  the  sheriff's  tourn,  or  at  the  court-leet  of  the  lord,  and  cannot  there- 
fore in  strictness  be  deemed  parish  officers ;  but  yet  they  are  commonly  so 
considered,  and  in  the  two  acts  which  have  been  mentioned  they  are  described 
as  such :  from  whence  we  may  infer,  that  the  legislature,  in  the  present  in- 
stance, used  the  term  ** parish  office"  in  the  same  popular  sense.     And  not 
only  the  legislature  in  these  acts  of  parliament,  but  writers  of  considerable 
eminence,  have  considered  constables  as  parish  officers.     Thus  Lambert  in  his 
Office  of  Constable,  p.  9,  speaks  of  petty  constables  in  towns  and  parishes,  who 
were  to  aid  the  constables  of  the  hundred.     And  Blackstone  in  his  Commenta- 
ries, 1  vol.  356,  says,  "  petty  constables  are  inferior  officers  in  every  town  and 
parish,  subordinate  to  the  high  constable  of  the  hundred :"  these,  he  says,  are 
all  chosen  at  the  court-leet,  or  if  no  court-leet  be  held,  are  appointed  by  two 
justices  of  the  peace.     Considering  therefore  that  the  legislature  has  used  the 
description  of  parish  officer  in  its  popular,  and  not  in  its  strict  sense,  there  is 
no  reason  for  confining  it  to  officers  yirho  are  properly  appointed  for  the  whole 
parish,  and  whose  jurisdiction  is  co-extensive  with  it,  but  it  may  well  be  taken 
to  comprehend  officers  of  the  same  description  appointed  to  exercise  their 
offices  in  different  parts  of  the  parish,  all  of  whom  together  may  be  considered 
in  a  general  sense  as  the  parish  officers,  though  each  may  not  exercise  a  juris- 
diction over  the  whole  parish.     This  differs  from  the  case  of  Rex  v.  Darby- 
shire,  to  which  the  true  answer  was  given  at  the  bar.    The  object  of  the  act 
of  King  WiUiam  in  giving  the  certificate,  was  to  exempt  the  possessor  from 
the  burthen  of  serving  offices  within  the  parish  where  the  felony  was  com- 
mitted, but  not  to  extend  the  exemption  to  offices  of  more  enlarged  jurisdiction 
tlian  the  parish,  which  was  the  attempt  made  in  that  case,  and  therefore  it  can- 
not rule  the  present,  which  is  an  attempt  to  narrow  the  exemption  to  offices  co- 
extensive with  the  whole  parish. 

Le  Blanc,  J.  The  question  is,  in  what  sense  the  legislature  have  used  the 
term  parish  offices  in  this  act  of  parliament,  whether  in  its  strict  legal  and 
technical  sense,  or  in  the  more  popular  sense  of  it  ?  And  I  know  of  no  better 
rule  for  ascertaining  in  what  sense  words  have  been  used  in  an  act  of  parlia- 
ment, than  by  seeing  in  what  sense  the  same  expressions  have  been  used  in 
other  acts  of  parliament  passed  at  no  great  distance  of  time  from  the  act  in 
question.  Now  in  the  act  of  Car.  2,  it  appears  that  a  constable  was  considered 
by  the  legislature  as  ^parish  officer,  and  if  the  meaning  of  the  act  of  King  TFt/- 
Uam  were  only  doubtful,  ought  not  such  a  construction  to  be  put  upon  it  as  will 
extend  its  operation  over  the  whole  kingdom,  rather  than  one  which  would  de- 
prive a  great  part  of  the  kingdom  of  the  benefit  of  it  7  It  is  not  disputed,  that  if 
the  manor  and  parish  were  co-extensive,  the  certificate  would  exempt  the  party 
from  serving  the  office  of  constable.  But  that  is  going  a  great  way  towards 
the  adoption  of  a  libera]  construction  of  the  act.  And  if  that  were  admitted, 
as  I  think  it  must  be,  it  will  be  doing  no  violence  to  the  words  to  extend  the 
exemption  to  a  constable  who  is  appointed  to  execute  his  office  within  the 
limits  of  the  parish  for  which  the  certificate  is  granted.    In  the  case  of  Hie 
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King  r.  Dathyshirt  most  of  the  arguments  of  the  judges  mrent  to  shew  that 
the  certificate  did  not  extend  to  offices  to  be  exercised  beyond  the  bounds  of 
the  parish,  as  that  would  be  to  extend  the  exemption  into  a  different  district 
than  that  in  which  the  party  had  the  required  merit,  which  must  be  confined 
to  the  parish  wherein  the  felony  was  committed.  But  this  case  is  the  converse 
of  that ;  for  the  exemption  is  claimed  to  be  exercised  within  a  less  extent  than 
the  legislature  proposed  as  the  reward  of  the  public  service  performed  by  the 
party,  but  one  which  is  comprehended  within  the  proposed  extent.  I  am  there- 
fore of  opinion,  that  the  certificate  does  exempt  the  defendant  from  serving  the 
office  of  constable  for  the  township  of  Manchester,  the  whole  of  which  lies 
within  the  parish  of  Manchester,  for  which  such  certificate  was  granted. 

Judgment  for  the  Defendant. 


Zouch,  on  the  Demise  of  Thomas  Forse,  v.  Henry  Forse. 

7Ea4t,  186.    Feb.  4, 1806. 

There  can  be  no  general  occupancy  of  a  copyhold,  because  the  freehold  ii  always  in 
the  lord ;  and  the  statutes  29  Car.  2.  c.  3.  s.  12,  and  14  Geo.  2.  c.  20.  s.  9,  appropriating 
estates  pur  autre  vU  where  there  is  no  special  occupant  do  not  extend  to  copyholds. 
And  one  who  was  admitted  tenant  upon  a  claim  as  administrator  dehonit  non  to  the 
grantee  of  a  copyhold  jnur  atUre  vie,  naving  no  title  in  soch  character,' cannot  recover 
in  ejectment  by  virtue  of  such  iidmission  as  upon  a  new  and  substantive  gri^nt  of  the 
lord. 

IN  ejectment  for  one  moiety  of  a  copyhold  tenement  in  the  manor  of  Froom 
Vanchurch,  in  the  county  of  Dorset,  which  was  tried  before  Le  Blanc,  J.  at 
the  last  Dorchester  assizes,  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  on  the  following  case. 

At  the  court  baron  of  the  Duke  of  Bolton  for  his  manor  of  jFVaom  Van- 
church,  in  the  county  of  Dorset,  holden  the  24th  of  July  1761,  the  lord  of 
the  manor,  by  his  steward,  granted  to  Robert  Forse  the  reversion  of  a  moiety 
of  a  copyhold  tenement  by  copy  of  court-roll  as  follows :  "  At  this  court  the 
"  lord  of  the  manor,  by  his  steward,  granted  to  Robert  Forse  of  Porton,  &c. 
"  the  reversion  of  a  moiety  of  a  customary  tenement  and  46  acres  of  land, 
"  &c.  within  this  manor,  now  in  possession  of  WiUiam  Forse,  which  he  claims 
"  to  hold  for  his  life  by  copy  of  court-roll  of  this  manor,  dated  the  29th  of 
"  April  1725,  remainder  by  another  copy  dated  the  6th  of  May  1740,  to  Hen- 
"  ry  Forse,  son  of  the  said  WilHam  Forse,  for  his  life ;  to  have  and  to  hold 
"  the  reversion  of  the  said  premises,  &c.  to  the  said  Robert  Por8e,/or  the  life 
"  of  Henry  Forse,  his  son,  (aged  ten  years,)  at  the  will  of  the  lord,  according 
"  to  the  custom  of  the  said  manor,  from  and  immediately  after  the  surrenders, 
"  forfeitures,  or  other  determination  of  the  estates  of  the  said  William  Forse, 
"  and  Henry  Forse  his  son,  of  and  in  the  said  premises ;  paying  the  yearly 
**  rent  of  155.  and  an  heriot,'when  it  shall  happen,  and  by  and  under  such 
"  other  works,  suits,  dc^c.  services,  and  customs  as  are  usually  done  and  paid 
"  for  the  same.  And  for  such  estate  in  reversion  the  said  Robert  Forse  {as 
"  sole  purchaser)  paid  the  lord  for  a  fine  38^.  But  the  admittance  and  fealty 
"  of  the  said  Robert  Forse,  and  Henry  Forse  his  son,  is  respited  until,"  &.c. 
WUiam  Forse  continued  seised  till  the  year  1764,  when  he  died :  and  upon 
his  death,  the  said  Henry  Forse,  the  son  of  William  Forse,  entered  into  and 
continued  seised  till  179&,  when  he  died ;  and  upon  his  death,  his  widow  en- 
tered and  continued  in  possession  till  1803,  when  she  died.  The  above-named 
Robert  Forse,  to  whom  the  reversion  was  so  granted,  died  intestate  in  1775, 
leaving  six  sons,  William  Forse  the  eldest,  Henry  the  cestiiy  que  vie  named  in 
the  said  grant,  Thomas  Forse  the  lessor  of  the  plaintiff,  and  three  others ;  and 
upon  his  death  administration  of  his  effects  was  duly  granted  to  two  persons 
^ho  are  since  dead :  after  which,  viz.  February  1st,  1804,  administration  de 
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bonis  non  was  granted  to  the  lessor  of  the  plnntiff,  who  on  the  35th  oi  August 
1804,  wa8ad^tlfeiftenant(a)  to  the  said  moiety  for  the  life  of  the  said  Henry 
Farse,  the  son  of  Robert  Ihrse.  No  evidence  was  produced  of  any  custom 
in  the  manor  that  the  cestuy  que  vies  not  taking  by  the  habendum  should  have 
any  beneficial  interest  The  question  for  the  opinion  of  the  Court  was,  wh^her 
the  plaintiff  were  entitled  to  recover  7 

W,  F.  Taunton,  for  the  lessor  of  the  plaintiff,  contended  for  his  right  to 
recover  either  under  the  original  grant  of  the  /24th  of  Jufy  1761 ;  and  this 
either  at  common  law,  or  by  virtue  of  the  statutes ;  or  in  equity ;  this  being 
so  plain  a  trust  that  the  lessor  of  the  plaintiff  shall  not  be  defeated  on  his 
trustee's  title  :  or  under  the  subsequent  act  of  the  lord  in  the  admssion  of  the 
24th  of  August  1804,  operating  as  a  new  copyhold  grant  to  the  lessor  of  the 
plaintiff  pur  autre  vie,  and  re-uniting  the  legal  with  the  equitable  estate.     1st, 
The  lessor  is  entitled  to  recover  at  common  law  as  qu€ui  a  special  occupant 
impliedly  designated  by  the  terms  of  the  original  grant :  because  every  grant 
is  to  be  taken  most  strongly  against  the  grantor,  and  so  to  be  construed  ac^ 
res  magis  valeat  quam  pereat ;  and  a  copyhold  grant  to  one  pur  autre  vie 
is  equivalent  to  a  grant  to  him  and  his  representatives  pur  autre  vie,  and 
is  not  determined  by  the  death  of  the   grantee ;  for  as  he  may  assign  it 
during  the  life  of  the  cestuy  que  vie,  and  the  lord  would  be  bound  to  admit  the 
assignee  in  fact,  by  the  same  reason  he  ought  to  admit  the  administrator  of 
his  grantee,  who  is  an  assignee  in  law,  in  order  to  give  effect  to  the  grant. 
[Le  Blanc,  J.     Is  it  not  settled  law,  that  there  can  be  no  occupancy  of  a 
copyhold  ?]    Co.  Cop.  s.  56,  says* that  there  may,  though  it  is  said  in  Smartle  v. 
Fenkanow{b)  to  have  been  adjudged  otherwise.     But  it  is  laid  down  in  many 
authorities(c)  that  a  copyhold  grant  is  to  be  construed  according  to  the  intent 
of  the  parties,  and  is  not  to  be  tied  up  to  the  strict  rules  of  law.     And  here 
the  intent  of  the  lord  plainly  appears,  that  an  estate  for  the  whde  life  of  Hen^ 
ry  Forse  should  pass  to  the  grantee.     But  if  there  were  any  doubt,  the  subse- 
quent admission  of  the  lessor  of  the  plaintiff  by  the  lord  has  explained  his 
own  grant,  which  it  may  well  do,  as  the  admittance  in  Brookes  v.  Brookes, 
Poph.  125,  explained  the  antecedent  surrender ;  especially  as  the  admittance 
in  this  case  was  made  on  a  claim  of  right  as  administrator  of  Robert  Forse, 
So  in  Burgess  v.  Wheate,  1  Blac.  Rep.  167,  Lord  Mansfield  said^  that  if  the 
lord  consent  to  a  condition  or  trust  on  the  court  roll,  he  is  bound  by  it ;  for 
he  cannot  claim  against  his  own  act    And  as  a  grant  of  a  chattel  interest  in 
land  to  A,  for  the  life  of  JB.  would  enure  in  law  as  a  grant  to  A:  and  hb  per« 
Bonal  representatives,  though  not  named,  during  the  life  of  JB. ;  so  this  which 
is  a  grant  of  a  bare  interest  in  land,  under  which  the  freehold  does  not  pass 
to  the  grantee,  must  operate  as  a  grant  to  the  administrator  of  the  grantee,  in 
order  to  give  effect  to  it ;  and  the  intention  of  the  lord  that  it  should  so  op^ 
rate  is  evinced  by  th^  subsequait  admission  of  the  administrator,  as  such. 
But  supposing  the  grant  would  have  determmed  at  common  law  by  the  death 
of  the  grantee,  the  statutes  29  Car.  2.  e.  3.  s.  12,  and  14  Geo.  2.  c.  20.  s.  9, 
will  uphold  the  estate  in  his  representative  for  the  life  of  the  cestuy  que  vie. 
The  first  statute  enacts,  that  any  estate  pur  autre  vie  shall  be  deviseabte,  and 
if  not  devised  shall  be  chargeable  in  the  hands  of  the  heir,  if  it  come  to  him 

(a)  The  admisiioD,  upon  which  an  argument  wai'  afterwards  attempted  to  be  raiced, 
was  in  this  form  :  **  Manor  of  Froom  Vanckvrck,  Slc.  At  this  court  came  Thomas  Forse 
of,  &4i,  and  was  admitted  tenant  to  a  moiety  of  a  customarv  tenement  and  46  acres  of 
land,  Ac.  tohich  he  claims  as  administrator  of  the  goods,  etc.  of  Rt^ert  Forse,  late  of 
Porton,  &c.  deceased,  for  the  life  of  Henry  Forse,  by  copy  of  eourt-roll  of  this  manor, 
dated  24th  of  July  1761 ;  it  appearing  b^  the  said  copj,  that  the  said  Robert  Forte  was 
the  sole  purchaser  thereof;  and  the  said  Thomas  Forse  did  this  day  hm  fealty  to  the 
lady." 

(b)  Smartle  v.  PenhaUow,  6  Mod.  65.    1  Salk.  188,  and  2  Ld.  Ray.  994. 
>)  Co.  Cop.  s.  35.  (p.  97.)   Fisher  v.  Wigg,  1  P.  Wms.  15.    Rigden  r.  VaUier,  2  Ves. 

9.    Brooks  yt.Broo1ts,VQ^h.\^.  Cro.  Jao.  434. 
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9M  special  occupint,  as  assets  by  descent ;  and  if  there  be  no  special  occu* 
pant,  it  shall  go  to  the  executors  or  administrators  of  the  grantee,  and  be 
assets  in  their  hands:  and  the  latter  statute  directs,  that  where  there  is  no 
devise  of  such  estate,  and  no  special  occupant,  the  surplus  of  such  estate, 
after  payment  of  debts,  shall  be  distributed  as  the  personal  estate  of  the  own* 
er.     Then  supposing  Uiere  could  be  no  general  occupant  of  a  copyhold, 
^rUch  never  appears  to  hare  been  expressly  decided ;  (ftur  it  was  not  the  prin* 
oipal  point  in  SmartU  t.  Penkall&w,  6  Mod.  65,  I  Salk.  188,  and  2  Ld.  Ray. 
9M ;  and  Cokt*8  Copyholder,  s.  56,  is  otherwise,)  that  is  no  reason  why  there 
may  not  be  a  special  occupant  of  it  under  the  statutes :  for  at  common  law 
there  could  be  no  general  occupancy  of  things  lying  in  grant  as  of  a  rent;(a) 
and  yet  the  statutes  extend  to  them.     This  is  said  in  a  note  to  6  Mod.  66,  to 
hare  been  so  adjudged  in  C.  B, ;  and  though  a  quiore  be  there  put,  the  point 
^ras  expressly  determined  by  Lord  Harcourt  in  RawUtuan  v.  7^  Duchess  of 
3imUaguef{b)  who  said,  that  if  since  the  stat.  of  Car.  2,  a  rent  be  granted  to 
j€.  for  the  life  of  JB.,  and  A.  die,  leaving  B, ;  A.'s  executors  or  administra- 
tors  shall  have  it  during  the  life  of  B, ;  and  the  statute,  he  adds,  in  that  case 
does  not  enlarge,  but  only  preserves  the  estate  of  the  grantee.     And  so  is  the 
opinion  in  Kmdai  v.  Micfield,  Barnard.  Chan.  Rep.  49.     The  same  reason 
holds  why  copyhold  should  be  preserved  as  well  as  other  estates  for  life. 
There  are  several  cases  in  equity  where  copyhold  estates  pur  autre  vie  have 
gone  to  the  personal  representatives  of  the  grantor.     How  v.  How,  1  Vern. 
416 ;   Withers  v.  Withers,  Arobl.  152,  and  Rundie  v.  Rundle,  2  Vern.  264. 
llMomrence,  J.     Were  not  those  cases  of  special  occupancy  1    But  have  you 
any  cases  of  common  occupancy  where  it  was  holden  that  the  representatives 
of  the  grantee  should  take  against  the  lord  t    In  Withers  v.  Withers,  Lord 
Hardmcke  considered  that  the  stat.  14  Geo.  2.  c.  20,  did  not  extend  to  copy- 
holds.]   He  admitted,  that  he  had  not  found  any  such  case.     But  what  was 
said  in  AnAler  is  but  a  loose  dictum.    At  any  rate,  he  contended,  3dly,  that 
by  the  admission  of  the  24th  of  August  1804,  the  lord,  who  had  then  the 
legal  title,  made  a  new  and  valid  customary  grant,  Co.  Cop.  s.  38,  of  the  copy- 
h^d  to  the  lessor  of  the  plaintiff,  and  thereby  united  the  legal  with  the  equi- 
table title  which  the  lessor  had  in  him  before.     [Lord  Euenborough.    If  a 
stranger  have  no  title,  can  admission  give  him  a  title  ?     Lawrence,  J.  and  Z^e 
Blanc,  J.     If  the  lord  admit  one  upon  a  mistaken  claim,  which  turns  out  to 
have  no  foundation,  how  can  that  pass  the  estate  to  him  7    Lord  EUenborough. 
Have  you  any  case  where  an  admission  upon  an  unfounded  claim  shall  operate 
as  a  new  and  effectual  grant  from  the  lord  7]     At  least  it  may  operate  so  far  as 
to  pass  to  him  the  legal  title  which  before  was  in  the  lord ;  and,  according  to 
3  Leon.  210,  which  is  recognized  in  Gilberfs  Tenures,  881,  the  stranger 
■hall  be  tenant  at  will,  because  he  comes  in  by  the  assent  of  the  lord.    As  in 
Doe  d.  Martin  v.  Watts^  7  Term  Rep.  85,  an  acceptance  of  rent,  through 
ignorance  of  the  party's  title,  will  yet  constitute  a  tenancy  from  year  to  year. 
Lord  Ellbnborough,  C.  J.    That  was  in  the  case  of  a  tenant  in  posses- 
sion :  but  an  admittance  to  a  copyhold  does  not  in  itself  constitute  a  posses- 
sion :  it  only  gives  the  party  the  means  of  possession,  if  he  have  a  good  title 
to  it     Nothing  can  be  added  further  to  the  argument,  and  therefore  we  may 
relieve  the  plaintiff's  counsel  from  further  unnecessary  trouble.    The  claim 
made  by  the  lessor  of  the  plaintiff  was  as  administrator  de  honit  non  of  Ro^ 
bert  Forse  the  grantee,  upon  which  he  was  admitted ;  but  in  that  character  he 
could  not  be  invested  with  any  title,  unless  copyholds  be  within  the  statute  of 
Car.  2,  or  of  Geo.  2.     But  it  having  been  decided  that  neither  of  those  sta- 
tutes extends  to  copyholds,  it  appears  that  he  claims  to  be  admitted  in  a  cha- 
racter upon  which  no  legal  title  could  be  founded,  and  in  respect  of  which  he 

(a)  Co.  Lit.  41.   Vauch.  190.  201.    2  Roll.  Abr.  150.  Cro.  Eliz.  721.  Salk.  1S9.  2  Ld 
Ray.  1000. 
(i)  Deeemher  1710,  note  to  L9W  v.  Burrow^  3  P.  Wins.  960. 
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ought  not  to  have  been  admitted.  Then  onless  this  erroneous  admission  ope- 
rate as  a  new  grant,  he  can  have  no  title  at  all.  But  it  would  be  too  much 
to  say,  that  that  which  was  an  admission  upon  a  claim  in  a  particular  charac- 
ter, being  vicious  in  that  respect,  shall  operate  as  a  new  and  express  grant 
which  neither  the  lord  nor  the  tenant  ever  contemplated  at  the  time. 

Lawrence,  J.  It  never  was  determined  that  copyholds  were  within  the 
statutes,  and  the  contrary  has  been  said  in  several  cases ;  and  there  is  good  rea- 
son why  they  should  not  be  considered  to  be  within  them ;  for  if  they  were, 
it  would  take  away  the  right  of  the  lord.  The  <^ject  of  the  statutes  was  to 
provide  for  the  occupation  of  estates  pur  autre  vie  which  upon  the  death  of 
the  owners  no  person  had  a  present  right  to  occupy,  and  to  apply  them  for  the 
benefit  of  the  creditors  and  representatives  of  the  former  owners.  In  Doe  d. 
Lempriere  v.  Martin,  2  Blac.  Rep.  1150,  Lord  C.  J.  De  Grey  said,  that  there 
can  be  no  general  occupant  of  a  copyhold,  since  the  freehold  is  never  out  of 
the  lord.  And  the  statutes  having  i>een  passed  to  obviate  the  inconvenience 
of  general  occupancy  shews  that  they  refer  to  estates  pur  autur  vie  of  a  diffe- 
rent description  from  copyholds.  Upon  the  other  point  the  case  is  equally 
plain  :  if  the  terms  of  the  admission  be  looked  at,  it  cannot  operate  as  a  new 
grant ;  because  the  lessor  of  the  plaintiff  claims  as  administrator,  &,c,  of 
Robert  Forse  in  respect  of  the  former  grant  to  him,  in  consequence  of  which 
the  lessor  was  admitted :  but  the  lord  by  that  did  not  admit  him  to  any  estate 
which  the  former  grant  did  not  convey. 

Le  Blanc,  J.  The  statutes  only  meant  to  extend  to  estates  where  no  per- 
son would  be  injured  by  the  appropriation ;  but  if  they  extended  to  copyholds, 
they  would  operate  to  the  prejudice  of  the  lord,  which  was  not  intended. 
Then  the  lessor  of  the  plaintiff  can  have  no  title  but  under  a  subsequent 
grant  of  the  lord :  but  the  admission  of  Ahe  lessor,  claiming  in  a  particular 
character  under  the  former  grant,  cannot  operate  as  a  substantive  grant  of  m 
new  estate. 

Postea  to  the  Defendant 

Wallaston  was  to  have  argued  for  the  defendant. 


Perks  V.  Severn. 

7  East,  194.    Feb.  7, 1806. 


An  affidavit  to  bold  to  bail,  onlv  stating  that  the  defendant  was  **  indebted  to  the  plain- 
tiff in  542. /or  goods  sold  and  delivered^  Aiot  stating  ly  the  fUintiff  to  the  d^endant^) 
and  as  the  acceptor  of  a  bill  of  exchange,    is  insufficient. 

THE  defendant  was  holden  to  bail  upon  an  affidavit  that  he  was  "  indebted 
to  the  plaintiff  in  54/. /or  goods  sold  and  delivered,  and  a^  the  acceptor  of  a  biU 
of  exchange :"  and  a  rule  nisi  was  obtained  for  discharging  the  defendant  out 
of  custody  on  filing  common  bail,  upon  the  insufficiency  of  the  affidavit,  in 
not  stating  that  the  goods  were  sold  and  delivered  6y  the  plaintiff  to  the 
defendant,  and  in  not  stating  by  whom  the  bill  of  exchange  was  drawn,  or  in 
what  right  the  plaintiff  sued  upon  it. 

Wigley  shewed  cause  and  said,  that  the  defendant  could  not  be  indebted  to 
the  plaintiff,  as  it  was  sworn,  in  541  for  goods  sold  and  delivered,  unless  the 
goods  had  been  sold  and  delivered,  by  the  plaintiff  to  the  defendant :  and  that 
It  was  ruled  last  term  in  Bradshaw  v.  Saddington,  Ante,  94,  not  to  be  neces- 
sary to  state  in  what  character  the  plaintiff  declared  on  a  bill  of  exchange. 
There  the  affidavit  was,  that  the  defendant  was  indebted  to  the  plaintiff  in 
100/.  upon  and  by  virtue  of  a  certain  bill  of  exchange  drawn  by  Uie  defend- 
ant, and  long  since  due  and  unpaid. 

Espinasse,  in  support  of  the  rule,  relied  principally  on  the  first  objection, 
that  the  goods  were  not  stated  to  have  been  sold  and  delivered  by  the  plaintiff 
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to  the  defendant ;  they  might  have  been  furnished  upon  the  credit  of  a  third 
person.  And  he  referred  to  Mackenzie  t.  Mackenzie^  1  Term  Rep.  717, 
irhere  Butter,  J.  mentioned  a  case  of  an  affidavit  *'  that  the  defendant  was 
indebted  to  the  plaintiff  in  5000/.  for  money  had  and  received,  and  for  which 
lie  had  not  accounted ;"  which  was  ruled  to  be  insufficient.  There  it  was 
not  said,  *'  money  had  and  received  by  the  defendant  to  the  use  of  the  pkdn" 
tiffr     And 

The  Court,  on  the  authority  of  the  last-mentioned  case,  held  the  present 
affidavit  to  be  insufficient,(l)  and  made  the 

Rule  absolute. 


Weld  V.  Hornby,  Clerk. 

7  East,  195.    Feb.  10, 1806. 

Under  ancient  deeds  recognizing  a  right  in,  the  owner  of  an  estate  to  have  a  weir  across 
a  river  for  taking  fisb,  if  it  appear  that  such  weir  was  heretofore  made  of  brushwood, 
through  which  it  is  possible  for  the  fish  to  escape  into  the  upper  part  of  the  river, 
he  cannot  convert  it  into  a  stone  weir,  whereby  the  possibility  of  escape  through  the 
weir  is  debarred,  though  in  flood  times  the  fish  may  still  overleap  it. 

The  enhancing,  straitening,  or  enlarging  of  an  ancient  weir,  as  well  as  the  new  erection 
of  one,  for  the  purpose  of  stopping  fish  in  thelrpassage  up  a  river,  is  treated  as  a  pub- 
lic nuisance  by  Magna  Charta,  c.  23,  and  12  £d.  4.  c.  7,  and  the  right  to  convert  a 
brushwood  into  a  stone  weir  is  not  evidenced  by  shewing  that  4o  years  ago  two- 
thirds  of  it  had  been  so  converted,- without  interruption  :  and  the  action  for  the  in- 
jury having  been  brought  within  20  years  after  the  remarning  third  part  was  so  con- 
verted. 

THE  plaintiff  declared,  upon  his  possession  of  a  sole  and  several  fishery, 
and  also  of  a  free  fishery,  and  common  of  fbhery  in  the  several  parts  of  the 
liTer  Ribble,  which  lay  in  the  respective  manors  of  Ribchester,  Dutton,  Aigh- 
tan  Bailey,  and  Chaigiey ;  and  also  in  that  part  of  the  river  Hodder  which 
lies  in  the  last-mentioned  manor,  and  which  discharges  itself  into  the  Ribble ; 
and  then  alleged,  that  the  defendants  wrongfully  continued  a  weir  or  dam 
across  the  river  Ribble,  lower  down  the  stream  than  the  plaintiff's  fisheries, 
per  quod,  salmon  and  other  fish  were  prevented  from  coming  to  the  plaintiff's 
fisheries,  and  from  spawning  there,  ^c. ;  and  the  plaintiff  could  not  enjoy 
his  fbheries  in  tarn  amplo  modo.  One  of  the  counts  described  the  obstruction 
to  be  by  continuing  a  weir  or  dam  made  larger ^  closer,  firmer,  and  higher  than 
it  ougJU  to  have  bun,  per  quod,  &.C.;  and  another  more  generally.  Plea  not 
guilty.  At  the  trial  before  Sutton,  B.  at  Lancaster,  it  appeared  that  the 
plaintiff,  who  had  been  in  possession  of  his  estate  about  29  years,  was  entitled 
to  a  right  of  fishery  in  the  river  Ribble  above  the  defendant's  weir,  and  that 
before  the  obstruction  complained  of  he  had  taken  plenty  of  salmop  and  other 
fish  within  the  limits  of  his  fishery,  but  afler  the  alteration  in  the  defendant's 
weir  there  were  but  few  fish  to  be  taken  at  any  time,  and  sometimes  none. 
That  till  about  40  years  ago,  the  defendant  and  the  prior  owners  of  Brock- 
hole's  mill  had  always  had  a  brushwood  weir  across  the  river  Ribble  near  the 
mill :  and  he  shewed  by  old  deeds,  for  two  centuries  back,  that  they  had  a 
right  to  have  a  weir  across  the  river  for  the  use  and  convenience  of  their  fish- 
ery, which  right  was  expressed  in  those  deeds  in  large  and  general  terms,  not 
limited  as  to  the  heighth,  or  restricted  as  to  the  materials  of  the  weir  :  but 
none  of  the  witnesses  could  remember  any  other  than  a  brushwood  weir  prior 
to  the  year  1766.  At  that  period  the  then  owner  of  Brockhole's  mill  erected 
a  solid  stone  weir  two-thirds  across  the  river  in  lieu  of  the  former  brushwood, 
leaving  the  other  third  composed  of  the  same  ^materials  as  before ;  to  which 
it  did  not  appear  that  any  objection  was  made ;  and  in  1784,  the  remaining 

(1)  Vide  Cathrow  v.  Hagger^  8  East,  106»  and  Taiy^or  v.  Forhts,  11  East,  315,  ace. 
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third  of  brushwood  was  remored,  and  the  stone  weir  carried  quite  across  the 
river.     This  weir  wias  a  solid  piece  of  masonry,  (having  three  locks  in  it,  as 
the  former  wooden  weir  had  for  the  purpose  of  catching  fish,)  about  ten  feet 
broad,  and  nearly  level  at  top,  with  a  straight  perpendicular  side  towards  the 
fall  of  the  river.    There  was  a  contrariety  of  evidence  as  to  the  relatiTe 
heighth  of  the  new  to  the  old  weir,  but  in  the  result  it  did  not  appear  that  the 
present  stone  weir  was  either  broader  or  higher  than  the  former  brushwood- 
weir,  making  reasonable  allowance  for  the  sinking  of  the  latter  after  a  time. 
The  present  action  was  brought  within  three  months  before  the  expiration  of 
30  years  from  the  last  alteration.     The  learned  Judge  directed  the  jury  to 
consider,  first,  whether  the  alteration  of  the  weir  made  in  1784  were  injurious 
to  the  plaintiff's  fishery  in  the  stream  above :  and  if  it  were,  then  secondly, 
whether  such  alteration  were  made  by  the  defendant  in  the  exercise  of  his 
own  right,  as  evidenced  by  the  several  deeds,  shewing  that  the  defendant  and 
those  under  whom  he  claimed  had  a  right  to  erect  and  preserve  a  weir  at 
Brochholes ;  or  whether  there  were  any  encroachment  on  the  plaintiff's  right 
by  the  alteration  made  40  years  ago,  when  a  stone  weir  was  erected  two>thirds 
across  the  river,  which  had  been  acc^uiesced  in  without  complaint,  and  by  the 
completion  of  tlie  weir  with  stone  nearly  20  years  before  this  action  brought. 
And  he  told  the  jury,  that  if  there  had  been '  an  uninterrupted  enjoyment  of 
the  weir  in  its  present  state  for  20  years,  this  action  could  not  be  maintained  : 
but  that  though  less  than  20  years  did  not  of  itself  afford  a  conclusive  pre- 
sumption of  right ;  yet  that  such  a  length  of  possession  as  had  been  shewn 
by  the  defendant,  and  of  acquiescence  on  the  part  of  the  plaintiff,  was  cer- 
tainly evidence  of  title,  and  connected  with  the  other  circumstances  was  evi- 
dence for  them  to  say  whether  or  not  such  a  possession  had  a  legal  commence- 
ment, or  were  an  encroachment  on  the  plaintiff's  right.    The  jury  on  this 
returned  a  verdict  for  the  defendant,  stating  at  the  same  time  that  they  thought 
the  alteration  of  the  weir  in  1784  was  prejudicial  to  the  plaintiff's  fishery,  but 
that  the  defendant's  right  was  by  length  of  possession  and  other  evidence  of 
title  well  established. 

In  Michaelmas  term  last,  it  was  moved  to  set  aside  the  verdict,  as  contrary 
to  the  evidence  of  the  actual  injury  sustained  by  the  plaintiff  fi'om  the  altera- 
tion of  the  weir  in  1784,  and  not  warranted  by  any  legal  inference  to  be 
drawn  in  favour  of  the  defendant's  right  from  the  ancient  deeds,  explained  as 
they  were  by  the  description  of  the  weir  which  had  been  always  in  use  before 
1766,  or  from  the  partial  encroachment  which  had  been  then  made,  but  which 
still  left  such  a  passage  for  the  fish  over  the  remaining  brushwood  weir  as 
made  it  not  material  for  the  plaintiff  to  assert  his  right  A  rule  nisi  was  ac- 
cordingly granted. 

Topping,  Scarlet,  and  Holroyd  now  shewed  cause,  aiid  argued  shortly  upon 
the  weight  of  evidence  in  favour  of  the  defendant's  right  to.. have  a  weir  of 
stone,  if  he  pleased,  from  the  alteration  made  in  1766  so  long  acquiesced  in, 
and  followed  up  by  the  completion  of  the  Work  in  1784.  And  they  also  ad- 
verted to  the  contrariety  of  evidence  as  to  the  injury  to  the  plaintiff  from  the 
latter  alteration. 

Cociell,  Serjt.,  Park,  Wood,  and  Raine  were  to  have  supported  the  rule. 

Lord  Ellgnborough,  C.  J.  It  is  impossible  to*  sustain  this  verdict.  The 
right  set  up  by  the  defendant  to  have  a  stone  weir  is  plainly  founded  upon  en- 
croachment. The  erection  of  weirs  across  rivers  was  reprobated  in  the  earli- 
est periods  of  our  law.  They  were  considered  as  public  nuisances.  The 
words  of  Magna  Charta,  Ch.  23,  are,  that  "  all  weirs  from  henceforth  shall 
be  utterly  pulled  down  by  Thames  and  Medway,  and  through  aU  England," 
d6c.  And  this  was  followed  up  by  subsequent  acts,(a)  treatme  them  as  pub- 
lic nuisances,  forbidding  the  erection  of  new  ones,  and  the  enhancing,  strait- 

(a)  Vide  13  £d.  4.  c.  7. 


IN  THE  FORTY-SIXTH  YEAR  OF  GEORGE  HI.  97 

eningy  or  enlarging  of  those  which  had  aforetime  existed.    I  remember  that 
the  stells  erected  in  the  river  Eden  by  the  late  Lord  Lonsdale  and  the  corpo- 
ration of  CarUsh,  whereby  all  the  fbh  were  stopped  in  their  passage  up  the 
riTer,  were  pronounced  in  this  Court,  upon  a  motion  for  a  new  trial,  to  be 
illegal  and  a  puUic  nuisance.     Now  here  it  appears,  that  previous  to  the  erec- 
tioii  of  this  complete  stone  weir  there  bad  always  been  an  escape  for  the  fish 
through  and  over  the  old  brushwood  weir,  in  which  those  in  the  stream  above 
liad  a  right ;  and  it  was  not  competent  for  the  defendant  to  debar  them  of  it 
l>y  making  an  impervious  wall  of  stone  through  which  the  fish  could  not  insi- 
nuate themselves,  as  it  is  well  known  they  will  through  a  brushwood  weir, 
and  over  which  it  is  in  evidence  that  the  fish  could  not  pass,  except  in  extra- 
ordinary times  of  flood.     And  however  20  years'  acquiescence  may  bind  parties 
ivhoee  private  rights  only  are  afiected ;  yet  the  public  have  an  interest  in  the 
suppression  of  public  nuisances,  though  of  longer  standing.     No  objection 
bowever  of  this  sort  can  apply  to  the  present  case,  where  the  action  was  com- 
menced  within  20  years  sXer  the  complete  extension  of  the  stone  weir  across 
the  river,  by  which  it  is  jproved  that  the  plamtiff  has  been  injured.    Then, 
however  general  the  words  of  the  ancient  deeds  may  be,  they  are  to  be  con- 
strued, as  Lord  Coke  says,  by  evidence  of  the  manner  in  which  the  thing  has 
been  idways  possessed  and  used. 

I^wRBNCE,  J.  The  jury  themselves  have  found  the  fact,  that  the  plain- 
tiflfs  fishery  is  injured  by  the  stone  weir,  and  therefore  the  verdict  is  against 
the  evidence  :  and  there  is  no  bar  to  the  action  from  any  length  of  possession 
in  the  defendant. 

Per  Curiam,  Rule  abBolute.(l) 

Stammers  v.  Dixon. 

7  East,  200.    Feb.  6, 1806. 

One  may  hold  the  prima  tomura  of  land  as  a  copvhold,  and  another  may  have  the  toil 
and  everv  other  beneficial  enjoyment  of  it  as  nreehold.  And  ancient  admissions  .of 
the  copyholder  and  those  under  whom  he  claims  the  land,  by  the  description  of  **  tret 
mrmt  prmtij"  may  be  construed  only  to  carry  the  prima  Umsuraf  if  in  tact  they  have 
enjoyed  no  more  under  such  admissions,  while  another  has  had  the  after-crop,  and 
has  cut  the  trees  and  fences,  scoured  the  ditches,  repaired  the  fences,  and  kept  the 
drains ;  though  the  copyholder  may  have  paid  all  the  rates  and  taxes,  which  was  in 
his  own  wrong. 

TRESPASS  for  breaking  and  entering  the  plaintiff's  close  called  Birds 
Mead,  in  Longford,  in  the  county  of  Bssex,  and  removing  the  earth  there, 
dl6c.  The  declaration  contained  four  counts,  the  two  first  for  trespasses  com- 
mitted on  the  IGth  of  May  1803,  and  on  divers  other  days  before  the  exhibit- 
ing of  the  plaintiff's  bill,  and  the  two  last  for  trespasses  committed  on  th&3l8t 
December  1804,  and  on  divers  other  days,  &c.  and  carrying  away  a  wooden 
tunnel  from  the  close.  Plea  1st,  not  guilty ;  2dly,  as  to  the  first  and  second 
counts,  that  the  close  in  which,  dtc.  was  called  and  known  as  well  by  the 

(1)  [In  Pennsylvania  the  owners  of  land  on  the  banks  of  the  Susquehanna  and  other 
principal  rivets  nave  not  an  exclusive  right  to  fish  in  the  river  immediatelv  in  front  of 
their  lands;  but  the  right  to  fisheries  in  these  rivers  is  vested  in  the  State  and  open  to  all. 
CatTBoa  V.  Blazer,  2  Binn.  475.  Shrunk  v.  SehuylkiU  Nav,  Co.,  14  S.  &;  R.  71.  See  also, 
BemneU  v.  Bo^ga,  1  Baldw.  60.  In  Massachusetts,  the  common  law  risht  of  fishinc  in 
unnavigable  rivers  obtains,  but  is  subject  to  legislative  control.  This  right  however  does 
not  extend  to  the  entire  obstruction  of  the  fish,  whereby  owners  of  land  above  may  be 
prevented  ftom  enjoying  a  similar  privilege.  VUUmi  v.  WeUh,  9  Pick.  87.  Commote 
vtealtk  V.  Ckapin,  5  do.  199.  Waiert  v.  LUIy,  4  do.  145.  See  also,  Hooker  r.  Cumminge, 
90  Johns.  90.  Canal  Commuaioners  v.  l%e  People,  6  Wend.  423.  People  v.  Seymour,  6 
Cow.  579.  An  important  decision  by  the  Supreme  Court  of  Pennsylvania  upon  the  right 
of  the  Legislature  over  navigable  streams  declared  by  law  to  be  highways,  will  be  found 
in  the  late  case  of  lU  Mommgakela  J^av*  Co.  v.  Coom,  6  W.  A^  S.  101.— W.] 
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name  of  Monks  Hope  as  of  Birds  Mead,  and  was  a  copyhold  tenement  of  the 
manor  of  Hatfield  Peverell  in  Essex :  and  that  before  the  tre^asses  com- 
plained of,  viz.  on  the  28th  of  September  1782,  the  lord  granted  the  said  copy- 
hold to  one.  S,  Sandford,  haibendum  to  him,  his  heirs  and  assigns,  at  the  wUI 
of  the  lord  according  to  the  custom  of  the  said  manor,  by  virtue  whereof  S. 
S.  entered  and  was  seised  in  fee,  according  to  the  custom  of  the  manor  ;  and 
then  the  defendant,  as  his  servant,  and  by  his  command,  justified  the  break- 
ing and  entering,  d&c.  And  as  to  the  trespasses  in  the  third  and  last  counts, 
the  defendant  justified  in  like  manner  under  8.  8.  na  a  customary  tenant  of 
the  said  manor  under  a  grant  from  the  lord  of  a  customary  tenement  on  the 
12th  of  April  1804,  to  8.  8.,  his  heirs,  &c.  The  replication  joined  issue  on 
the  plea  of  not  guilty,  and  denied  that  the  close  in  which,  d&c.  was  a  copy- 
hold tenement,  as  alleged  in  the  second  plea,  or  a  customary  tenement,  as  al- 
leged in  the  third  plea,  of  the  manor  of  Hatfield  Peverell ;  on  which  issues 
were  also  joined. 

The  action  was  brought  at  the  last  assizes  for  Essex  before  Heath,  J.  in 
order  to  try  the  plaintiff's  right  to  the  soil  of  the  close  in  question  ;  the  plain- 
tiff claiming  it  as  his  freehdd,  the  defendant  insisting  that  it  was  his  copy- 
hold or  customary  estate  holden  of  the  manor  of  Hatfield  PeverelL     It  ap- 
peared that  the^close  was  known  as  well  by  the  name  of  Birds  Mead  as  of 
Monks  Hope ;  that  it  was  low  meadow  land,  consisting  of  three  acres,  bound- 
ed on  one  side  by  the  river  Blackwater,  on  another  side  by  a  small  ditch  or 
grip,  beyond  which  was  k  piece  of  land,  half  an  acre,  in  the  occupation  of 
the  plaintiff,  rented  by  him  of  a  Mr.  Westcomb,  and  called  Westcamb's  Half- 
acre,     The  plaintiff  had  scoured  the  river,  and  laid  part  of  its  mud  on  the 
banks  for  the  purpose  of  raising  them ;  the  throwing  back  of  which   into  the 
river  by  the  defendant  was  one  of  the  trespasses  complained  of.     And  the 
defendant  had  also  removed  fVom  the  grip,  or  ditch  an  old  trunk  which  had  a 
valve  that  prevented  the  river  from  flowing  into  the  close  in  times  of  flood, 
and  at  other  times  carried  off  the  water  from  the  close,  which  was  the  other 
act  of  trespass  complained  of     It  appeared  in  evidence,  that  the  plaintiff 
and  all  former  occupiers  of  the  close  under  Mr.  Westcomb,  and  those  whose 
estates  he  has,  for  more  than  60  years  past  had  exercised  divers  acts  of  own- 
ership upon  the  said  three  acres  after  the  fore-crop  had  been  taken  by  the 
defendant  and  those  under  whom  he  claims.     Mr.  Westcomb*s  tenants  had 
always  turned  their  cattle  on  the  three  acres,  and  had  the  exclusive  feeding 
of  them  from  Old  Lammas  till  Old  May-day.     They  had  cut  the  bushes  for 
repairing  the  fences  of  the  close ;  and  at  subsequent  periods  erected  and 
maintained  at  their  expence  posts  and  rails  on  part  of  the  premises ;  they  had 
put  down  the  wooden  tunnel  in  the  ditch ;  and  had  from  time  to  time  lopped 
two  ashes  and  a  willow  growing  on  the  premises ;  and  frequently  scoured  the 
ditch  or  grip  before-mentioned.     One  of  the  tenants  about  13  years  ago  had 
scoured  the  river,  and  laid  the  mud  on  the  banks ;  and  another  former  tenant 
or  owner  of  WestcomVs  estate  had  cut  the  bushes  on  the  three  acres  and  car- 
ried them  to  repair  the  fences  of  the  adjacent  field  in  his  occupation.    On 
the  other  hand,  the  defendant  (who  had  purchased  from  8,  8and ford  on  the 
12th  of  April  1804)  proved  that  8,  8andford,  and  all  those  whose  estate  he 
had,  had  always  taken  the  fore-crop  of  grass  and  pasturage  from  Old  May 
to  Old  Lammas  day.     That  the  8mdfords,  (who  lived  four  miles  off,  and  had 
no  other  lands  nearer,)  had  scoured  the  ditch  or  grip  twice.     That  they  had 
paid  all  the  parish  rates,  the  landtax,  and  the  composition  for  the  highways, 
in  respect  of  the  three  acres.     And  he  also  produced  the  court  rolls  of  the 
manor  of  Hatfield  Peverell,  which  are  extant  only  firom  the  reign  of  Clueen 
Mary,  in  which  appeared  an  entry  of  a  surrender  in  the  18th  of  Eliz.  by 
John  Bird  and  Margery  his  wife  of  a  copyhold  tenement,  by  the  description 
of  ^*  Tres  acras  prati,  vocati  Monk's  Hope,  jacentes  in  Langford,'^  to  the  use 
of  the  surrenderors  and  the  survivor  for  life,  remainder  to  the  heirs  of  the 
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wile;  with  an  admissioi)  according  to  the  surrender:  and  there  were  seven 
other  similar  Latin  entries  of  admissions,  surrenders,  descents,  and  devises, 
(including  a  recovery);  and  also  regular  entries  in  English  from  the  year 
1747,  when  a  Sandford  was  first  admitted,  down  to  the  12th  of  April  1804, 
iprhen  S,  Sandford,  who  was  before  admitted  in  fee,  surrendered  to  the  defend- 
ant ;  in  all  which  English  entries  the  premises  are  described  as  '*  three  acres 
9f  meadmo  lying  in  Langford,  called  Monk's  Hope."     The  learned  judge 
being  desirous  of  referring  the  question  of  law  to  this  Court,  and  for  that 
purpose  of  settling  the  facts  as  to  those  acts  of  ownership  which  had  been 
exercised  by  the  plaintiff  and  defendant  respectively,  left  it  to  the  jury  to  say 
in  whose  favour  the  weight  of  evidence  preponderated,  exclusive  of  the  en- 
tries of  admissions  in  the  court  rolls,  the  construction  and  effect  of  which  he 
ipras  desirous  to  reserve  for  the  consideration  of  this  Court :  and  under  that 
advice  the  jury  first  found  that  the  weight  of  evidence  in  respect  of  those  acta 
of  ownership  was  in  favour  of  the  plaintiff.    Whereupon  the  learned  Judge 
directed  them  to  find  a  general  verdict  for  the  plaintiff;  he  being  of  opinion 
that  though  the  terms  of  the  surrenders  and  admissions  were  sufficiently  com** 
prehensive  to  pass  the  soil  and  freehold ;  yet  that,  as  in  ancient  grants,  the 
legal  import  might  be  restrained  by  long  concomitant  usage,  which  might  be 
taken  as  evidence  of  the  original  intent  of  the  parties  in  making  the  grant ; 
ao  here  by  received  usage  the  grant  might  be  restrained  to  and  only  pass  the 
fort-crop,  which  would  not  carry  the  soil:  but  he  permitted  the  defendant's 
counsel  to  move  to  set  aside  the  verdict  for  the  plaintiff,  and  enter  a  verdict  for 
the  defendant,  if  this  court  should  be  of  opinion  with  the  latter  upon  the 
construction  and  effect  of  the  written  evidence.     And  a  rule  nisi  having  been 
obtained  in  last  Michaelmas  term, 

JSupherd  and  Bailey ,  Serjts.  now  shewed  cause.  The  defendant  does  not 
confine  his  claim  to  the  for&*crop ;  but  the  principal  issue  is.  Whether  the 
locus  in  quo  be  copyhold  of  the  manor  of  Hatfield  PevereU,  that  is.  Whether 
the  whole  interest  in  the  land,  including  the  soil,  and  not  merely  the  prima 
Umsura,  be  the  copyhold  of  the  defendant ;  for  if  the  soil  be  the  freehold  of 
the  plaintiff  the  verdict  has  been  rightly  found,  though  the  prima  tonsura  b^  the 
copyhold  of  the  defendant.  No  doubt,  as  Lord  €!oke{a)  shews,  there  may  be  a 
copyhold  interest ^in  part,  and  a  freehold  interest  in  other  part  of  the  same  land. 
And  though  the  fact  of  having  always  taken  the  fore-crop  may  be  evidence  of  a 
right  to  the  soil,  it  is  only  evidence :  and  that  conclusion  may  be  rebutted  by 
other  evidence  of  acts  of  ownership  done  by  another.  Suppose  all  the  inte- 
rest in  the  land  had  been  freehold,  and  one  had  always  taken  the  fore-crop; 
and  another  the  after-crop,  the  freehold  of  the  soil  might  be  in  either,  and  in 
which  of  them  it  was  must  be  decided  by  shewing  which  of  them  had  exer- 
cised every  other  act  of  ownership,  such  as  cutting  trees  and  fences,  putting 
up  and  repairing  fences,  scouring  ditches  and  applying  the  soil,  keeping 
drains,  d&c,  all  which  have  been  done  by  plaintiff  in  this  case,  who  has  al- 
ways enjoyed  the  land  for  the  rest  of  the  year  afler  the  fore^rop  was  taken. 
Then  whether  the  right  claimed  by  the  defendant  arise  to  him  as  a  freeholder, 
or  as  a  copyholder,  the  evidence  must  be  the  same  against  one  claiming  an 
adverse  right.  And  though  old  title  deeds  be  evidence,  yet  they  are  entitled 
to  little  or  no  weight,  unless  accompanied  with  the  possession.  And  though  the 
terms  of  the  copyhold-grant  to  the  defendant  be  sufiicient  as  between  him  and 
the  lord  to  pass  the  soil,  yet  they  cannot  conclude  the  plaintiff  who  is  a  stran- 
ger to  both,  and  who  has  had  so  long  a  possession  against  both.  It  might 
have  been  different  if  both  parties  had  claimed  by  copy  under  the  lord,  and 
the  plaintiff's  copy  had  been  less  extensive  and  general  than  the  defendant's ; 
for  then  perhaps  the  acts  of  the  same  lord  might  have  been  strong  evidence 
as  between  his  tenants.     But  here  the  question  is  in  effect  between  the  lord 

(«)  Vid«  Co.  Cop.  s.  43.  Hoe  v.  Taylor,  4  Rep.  31,  and  Co.  Lit.  58,  h. 
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of  the  manor  claiming  the  freehold  of  the  soil  in  question  against  the  plain- 
tiff, who  claims  it  as  his  freehold.  Then  it  is  not  enbagh  for  the  lord  to 
shew  that  he  has  demised  the  land  by  copy  for  a  long  period  of  time,  unless 
he  also  shews  that  his  tenant  has  had  possession  under  it.  And  it  is  compe- 
tent to  the  plaintiff  to  shew  that  during  all  that  time  he  has  exercised  every 
act  of  ownership  upon  the  estate  except  taking  the  fore-crop.  Such  adverse 
possession  therefore  is  sufficient  to  explain  and  controul  the  terms  of  the 
lord's  grant,  and  to  shew  that  it  only  passed  the  fore-crop,  which  alone  has 
ever  been  enjoyed  under  it;  It  is  however  immaterial  in  this  case,  whether 
the  soil  ever  were  part  of  the  manor  of  Haifield  PevereU;  for  consistently 
with  the  evidence  in  the  cause  it  might  have  been  parcel  of  the  demesnes  of 
the  manor,  and  the  lord  may  have  granted  the  fore-crop  by  copy  to  those  from 
whom  the  defendant  claims,  which  would  give  the  tenant  a  right  to  maintain 
trespass  against  those  who  trespassed  upon  his  fore-crop ;  and  the  lord  might 
have  granted  the  fee,  excepting  the  fore-crop,  to  those  from  whom  the  plaintiff 
claims.  The  jury  then  have  found  the  facts  according  to  the  evidence,  and 
upon  those  facts  the  conclusion  of  the  learned  judge  at  the  trial  was  warrant- 
ed bylaw. 

Oarrmo  and  Marryat  in  support  of  the  rule.  Admitting  that  the  right  to 
the  fore^rop  is  not  conclusive  of  the  right  to  the  soil,  yex  prima  fade  the  en- 
joyment of  the  fore-crop  imports  the  possession  of  the  freehold;  and  such  is 
the  presumption  of  law  in  the  absence  of  other  more  certain  evidence  of  the 
original  grant,  according  to  the  opinion  in  Ward  v.  Petifer^  Cro.  Gar.  362. 
'  [JLatorefice,  J.  observed,  that  Lord  Kenyon,  in  a  case  of  Newstead  v.  Keys^ 
£.  34  Geo.  3,  had  said,  that  the  opinion  there  delivered  was  not  quite  accurate ; 
for  that  all  which  was  there  determined  was,  that  prima  tonsura  was  evidence 
only  of  the  right  to  the  soil.  To  which  Marryat  answered,  that  he  was  coun- 
sel in  that  case,  and  that  the  verdict  was  in  favour  of  the  party  who  had  enjoyed 
the  prima  tonsura.]  And  in  a  case  where  the  claims  of  both  parties  must  ori- 
ginate from  grant  every  presumption  is  to  be  made  in  favour  of  him  who  shews 
a  grant  comprehending  the  soil  in  the  terms  of  it,  and  against  the  party  who 
does  not  produce  any  title  deeds,  which  he  may  purposely  withhold  because 
they  ipay  only  convey  the  after-crop.  Neither  were  the  other  acts  of  owner* 
ship  (exclusive  of  taking  the  fore^rop  by  the  defendant)  all  in  favour  of  the 
plaintiff;  for  the  defendant  had  scoured  the  ditch  twice.  And  as  to  the  setting 
up  and  repair  of  the  fences,  to  which  purpose  also  the  cuttings  of  the  trees 
and  bushes  were  a]^lied,  it  is  rather  a  burthen  than  a  benefit,  and  was  much 
overbalanced  by  the  payment  of  all  the  rates  and  taxes  for  the  whole  land  by 
the  defendant.  At  any  rate,  however,  the  effect  of  the  entries  in  the  court  rolls 
ought  not  to  have  been  withdrawn  from  the  consideration  of  the  jury :  for  at 
least,  they  were  important  to  shew  in  what  right  the  defendant  claimed  to  take 
the  fore-crop,  and  those  entries  went  to  shew  that  he  claimed  in  right  of  the 
ownership  of  the  soiL 

Lord  Ellenborough,  C.  J.  Upon  the  first  discussion  of  this  question, 
though  I  thought  the  verdict  was  right,  yet  I  doubted  how  far  the  learned 
judge's  direction  could  be  sustained ;  but  I  am  now  satisfied  that  they  were 
both  right.  This  is  an  action  for  certain  trespasses  alleged  to  have  been  com- 
mitted in  the  plaintiff's  close  called  Birdsmead^  which  dose,  known  otherwise 
by  the  name  of  Monk's  Hope,  the  defendant  by  his  plea  alleges  to  be  copyhold 
holden  under  the  manor  of  Hatfield  PevereU,  and  justifies  the  trespasses  in 
that  close  under  a  grant  from  the  lord,  and  by  the  command  of  the  copyholder. 
Now  the  word  close  imports  in  the  abstract  the  interest  in  the  soil ;  and  if  the 
defendant  only  make  out  that  he  has  a  partial  interest  in  the  land,  such  as  the 
right  prima  tonsurtt^  the  issue  must  be  found  against  him.  And  the  evidence 
shews  that  from  all  time  the  defendant's  benefit  has  been  confined  to  the  taking 
the  fore-crop,  and  that  every  other  benefit  of  the  land  has  been  enjoyed  by 
those  from  whom  the  plaintiff  claims.    We  must  then  construe  the  rights  of 
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the  parties,  however  derived  from  ancient  grants,  consistently  with  the  posses- 
sion :  and  there  will  then  exist  a  copyhold  interest  in  the  prima  tonsura  for  the 
defendant,  and  every  other  freehold  interest  in  the  land  for  the  plaintiff.     But 
this,  it  is  said,  is  inconsistent  with  the  entries  on  the  court  rolls,  which  grant 
an  interest  in  the  soil  to  the  tenant,  and  were  evidence  for  the  jury  to  shew  in 
inrliat  right  the  defendant  claimed  and  took  the  fore-crops.     The  admissions 
are  to  ''  tres  acras  prati :"  but  can  it  be  said  that  the  word  prati  is  not  open 
to  receive  any  construction  which  will  carry  a  less  interest  than  the  whole  right 
to  the  soil.    The  Judge  thought,  that  if  the  usage  in  fact  were  that  the  defend- 
ant and  those  under  whom  he  claimed  had  never  enjoyed  any  other  benefit  of 
tlie  land  than  the  fore-crop,  and  that  those  under  whom  the  plaintiff  claimed 
had  enjoyed  every  other  benefit  of  it,  that  word  might  receive  a  construction 
conformable  to  the  actual  enjoyment :  and  I  think  he  was  right  in  that  opinion. 
And  then  he  properly  put  the  question  to  the  jury  to  say  how  the  fact  of  the 
enjoyment  was :  and  when  they  found  that  the  possession  of  every  thing  but 
the  prima  tonsura  had  been  with  the  plaintiff;  he  gave  it  as  his  opinion  that 
the  word  prati  would  admit  of  such  a  construction  as  to  pass  only  the  fore-crop 
to  the  defendant;  and  that  therefore  notwithstanding  those  admissions,  the 
jary  might  find  for  the  plaintiff;  reserving  for  the  judgment  of  this  court  the 
simple  question  of  law  upon  the  legality  of  such  construction.     With  that  di- 
rection, so  understood,  I  do  not  find  fault,  thinking  it  substantially  right. 

Lawrence,  J.  I  am  of  the  same  opinion.  The  learned  Judge  told  the 
jury,  that  they  need  not  consider  the  effect  of  the  admissions,  because  the  con- 
struction of  them  was  with  him.  He  could  not  have  meant  to  say,  that  the 
admissions  were  not  to  be  considered  at  all :  but  he  desired  them  first  to  con- 
sider the  weight  of  the  evidence  of  acts  of  ownership :  and  when  they  had 
found  that  in  favour  of  the  plaintiff,  he  considered  that  the  word  prati  with 
reference  to  the  usage  might  be  confined  to  the  prima  tonsura  of  the  land. 
That  in  substance  was  the  direction  on  which  the  verdict  was  founded.  And 
on  the  merits  I  see  no  ground  for  setting  it  aside.  The  taking  of  the  fore- 
crop  is  only  evidence  of  the  right  to  the  soil,  and  all  the  rest  of  the  evidence 
was  with  the  plaintiff.  And  at  all  events  nothing  can  be  inferred  from  the 
charge  upon  the  defendant  for  all  the  taxes  of  the  land ;  which  was  certainly 
wrong,  as  they  ought  to  have  been  apportioned  according  to  the  value  of  the 
enjoyment  by  the  respective  parties. 

Lb  Blanc,  J.  The  only  question  is,  whether  we  should  send  this  case  to 
a  new  trial  in  order  to  have  in  substance  the  same  direction  given  to  another 
jury.  For  on  the  next  trial,  the  Judge  would  tell  the  jury,  that  as  the  admis- 
sions might  either  be  construed  to  pass  £he  whole  soil,  or  only  the  fh-st-crpp, 
they  ought  to  take  into  their  consideration  the  weight  of  evidence  of  all  other 
acts  of  ownership  and  enjoyment  by  the  plaintiff  and  those  under  whom  he 
claimed,  as  shewing  his  right  to  every  other  interest  in  thfe  land  except  the 
firstpcrop ;  and  that  the  terms  of  the  admissions  were  not  incompatible  with 
such  a  right  in  the  plaintiff.  In  that  view  of  the  case,  the  same  thing  has  in 
effect  been  done.  There  were  certain  written  entries  given  in  evidence  on 
the  part  of  the  defendant,  upon  the  construction  of  which  the  jury  were  pro- 
perly to  take  the  advice  of  the  Judge :  and  the  Judge  told  them,  that  accord- 
ing as  they  found  the  weight  of  the  evidence  of  acts  of  ownership  with  the 
defendant  or  the  plaintiff,  he  was  of  opinicm  that  those  admissions  would  carry 
the  whole  soil,  or  only  Uie  firstpcrop  to  the  defendant.  There  was  nothing 
therefore  withdrawn  from  the  consideration  of  the  jury,  which  they  ought  pro- 
perly to  have  considered  apart  from  the  advice  of  the  Judge. 

Rule  discharged. 
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Swan  and  Others  v.  Steele,  Clerk,  and  Wood. 

7  East,  210.    Feb.  7, 1806. 

j9.,  B.,  and  C.  traded  under  the  firm  of  A.  and  B.  in  the  cotton  busineBs,  C.  not  being 
known  to  the  world  as  a  partner ;  and  Ji.  and  B,  traded  aa  partnere  alone  under  the 
■ame  firm  in  the  businea  of  grocers ;  in  which  latter  bustneaa  they  became  indebted 
to  /).,  and  gave  him  their  acceptance,  which  not  being  able  to  take  up  when  due, 
they,  in  order  to  provide  fi)r  it,  indorsed  in  the  common  firm  of  ^.  and  B.  a  bill  of  ex- 
change to  D.,  which  they  had  received  in  the  cotton  business ;  in  which  C.  was  in- 
terested ;  bat  luch  indorsement  was  unknown  to  C,  of  whom  D,  the  indorsee  had  no 
knowledge  at  the  time  :  held  that  such  indorsement  in  the  firm  common  to  both  part- 
nerships of  a  bill  received  by  ^.  and  B.  in  the  cotton  business  bound  C.  their  secret 
partner  in  that  business,  and  that  consequently  C  was  liable  to  be  sued  by  D.  on 
such  indorsement,  the  latter  not  knowing  of  the  misapplication  of  the  partnership 
fhnd  at  the  time. 

IN  assumpsit^  the  plaintiffs  declared,  first  on  a  bill  of  exchange,  dated  26th 
of  August  1803,  drawn  by  D.  Mcdtland  on  Campbell  and  Go.  for  342/.,  pay- 
able to  the  order  of  the  defendants  and  one  Geo,  Payne,  deceased,  three  months 
after  date,  and  indorsed  by  the  defendants  and  Payne,  under  the  firm  of  Wood 
and  Payne,  to  the  plaintiflb ;  and  which  bill  Campbell  and  Co.  had  accepted. 
The  plaintiflb  also  declared  for  goods  sold  and  delivered,  and  on  the  common 
money  counts.  The  defendant  Steele  pleaded  noH  assumpsit,  and  the  defend- 
ant Wood  suffered  judgment  by  default.  And  at  the  sittings  after  last  Trimty 
term  at  Guildhall,  the  jury  found  a  verdict  for  the  plaintiffit  for  368/.  55.  4d,, 
subject  to  the  opinion  of  the  Court  on  the  following  case. 

Wood  and  Payne  mentioned  in  the  pleadings  were  wholesale  grocers  in 
Liverpool,  trading  under  the  firm  of  Wood  and  Payne  from  Jan.  1802  until 
Jan,  1804  ;  with  whom  the  defendant  Steele  became  a  partner  in  May  1802, 
and  so  continued  till  January  1804,  in  the  business  of  buying  and  selling 
cotton ;  which  business  was  also  carried  on  under  the  same  firm  of  Wood  and 
Payne  and  at  their  counting»house :  but  Stule  was  never  interested  in  the 
grocery  business.  Steele  took  no  active  part  in  the  cotton  concern ;  nor  was 
it  known  to  the  world  or  to  the  plaintifis  that  he  was  a  partner.  The  plaintifis 
sold  to  Wood  and  Payne  as  grocers,  a  quantity  of  sugar,  (or  which  they  gave 
their  acceptance  in  the  firm  of  Wood  and  Payne  at  four  months,  due  the  11th 
of  October  1803 ;  and  not  being  able  to  provide  for  it  when  due.  Wood  and 
Payne,  on  the  8th  of  October  1803,  delivered  to  the  plaintifib  the  bill  men- 
tioned in  the  declaration  due  the  29th  of  November,  with  others,  to  provide 
for  that  acceptance ;  and  the  said  bill  was  indorsed  by  either  Wood  or  Payne, 
in  the  firm  of  Wood  and  Payne,  without  the  actual  knowledge  of  Steele,  as 
all  other  bills  in  the  cotton  concern  were.  The  said  bill  had  been  paid  to 
Wood  and  Payne  as  cotton  dealers  by  the  drawer  thereof  for  cotton  sold  to 
him,  in  which  Steele  was  as  aforesaid  interested ;  and  the  name  "  D.  Mait* 
land"  thereto  subscribed  as  the  drawer,  was  the  hand-writing  of  D,  MaUland 
of  Wigan,  to  whom  the  cotton  was  sold.  The  said  bill  has  been  dishonoured, 
of  which  Wood  and  Payne  had  due  notice.  Wood  and  Payne  became  bank- 
rupts on  the  16th  of  January  1804,  and  the  effects  of  the  said  cotton  concern 
are  tnsufiicient  to  dischar^  its  debts ;  and  Steele,  when  he  has  discharged 
those  debts,  will  be  a  creditor  of  the  concern.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  plaintifib  were  entitled  to  recover  ?  If  they 
were,  then  th^  verdict  was  to  stand ;  otherwise,  a  verdict  was  to  be  entered 
for  the  defendant  Steele, 

Wood  for  the  plaintifib.  Wood  and  Payne,  being  partners  with  Steele,  had 
authority  to  dispose  of  the  partnership  effects  for  such  purposes  as  they  thought 
proper.  One  partner  may  negotiate  or  indorse  bills  without  the  other ;  so  he 
may  sell  the  partnership  effects,  or  release  partnership  debts.  And  he  is  <m\j 
liable  to  his  partners  for  misapplication  of  the  fiinds ;  but  it  is  a  good  disposi- 
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tioo  as  to  third  persons,  unless  they  collude  with  one  to  defraud  another  part* 
ner :  and  no  fraud  is  imputed  here.  The  Court  then  desired  to  hear  the 
other  side. 

LittUdaUf  contra,  said,  that  the  bill  in  question  was  not  taken  originally  as 
payment  for   the  goods  in  the  usual  course  of  trade,  but  was  afterwards  re- 
ceived by  the  plaintiffs  as  collateral  security  for  the  payment  of  Wood  and 
Paym^s  own  acceptance.     It  was  therefore  given  by  the  two  partners  as  a 
pledge^  and  not  as  payment ;  and  one  partner  has  no  authority  to  pledge  the 
goods  or  securities  of  another.     The  only  difference  between  this  case  and 
that  of  Sheriff  v.  Wilkes,  1  East's  Rep.  48,  is,  that  there  the  creditor,  when 
he  accepted  the  security  from  one  of  the  partners  for  his  particular  debt,  knew 
that  it  was  part  of  the  partnership  funds.     [Lord  EUenborough,    That  makes 
all  the  difference.]     But  whether  the  creditor  acquire  that  knowledge  before 
or  after  the  acceptance  of  the  bill  cannot  make  any  difference  in  this  case, 
where  he  seeks  to  bind  the  defendant  iSlfeefe  by  an  implication  of  law  in  con- 
sequence of  the  fraudulent  aict  of  his  partners;   not  having  looked  to  his 
security  at  the  time.     For  no  contract  can  arise  by  operation  of  law  out  of  a 
fraud  against  an  innocent  person,  because  of  the  ignorance  of  one  of  the 
parties  to  the  contract  at  the  tiibe  of  the  interest  of  such  innocent  person.     If 
the  plaintiff's  knowledge  of  8tule*s  interest  in  the  bill  at  the  time  of  its  in^ 
dorsement  to  him  would  have  avoided  the  indorsement  as  fraudulent,  it  is  in- 
congruous to  say  that  his  coming  to  the  same  knowledge  subsequently  shall 
give  him  a  new  security  which  he  did  not  before  contemplate.     [Le  Blanc,  J. 
Suppose  the  bill  had  been  made  payable  to  Wood,  Payne,  and  Steele  by  name, 
and  Wood  had  indorsed  it  in  the  partnership  firm,  without  the  knowledge  of 
Steele,  would  not  that  have  bound  them  all,  unless  the  creditor  had  known 
that  this  was  done  without  the  knowledge  or  consent,  and  in  fraud  of  Steele  ?] 
If  the  creditor  received  it  in  payment  for  the  individual  debt  only  of  the  one 
partner,  he  ought  perhaps  to  apply  to  the  other  to  know  if  the  indorsement 
were  made  with  his  consent,  without  which  he  must  necessarily  know  that  it 
was  a  fraud  upon  such  other  partner. 

Lord  EU.KNBOROUOH,  C.  J.     It  would  be  strange  and  novel  doctrine  to 
hold  it  necessary  for  a  person  receiving  a  bill  of  exchange  indorsed  by  one  of 
several  partners  to  i^ply  to  each  of  the  other  partners  to*  know  whether  he 
assented  to  such  indorsement ;  or  otherwise  that  it  should  be  void.     There  is 
no  doubt  that  in  the  absence  of  all  fraud  on  the  part  of  the  Indorsee,  such  in- 
dorsement would  bind  all  the  partners.     There  may  be  partnerships  where 
none  of  the  existing  partners  have  their  names  in  the  firm.     Third  persons 
may  not  know  who  they  are ;  and  yet  they  are  all  bound  by  the  acts  of  any  of 
the  partners  in  the  name  or  firm  of  the  partnership.     The  case  is  too  clear  for 
argument,  and  I  should  not  have  permitted  the  point  to  be  reserved  if  I  had 
not  understood  at  the  trial  that  there  were  some  other  facts  in  the  case  which 
might  raise  a  doubt.     The  distinction  is  well  settled,  that  if  a  creditor  of  ohe  , 
of  the  partners  collude  with  him  to  take  payment  or  security  for  his  individual 
debt  out  of  the  partnership  funds,  knowing  at  the  time  that  it  is  without  the 
consent  of  the  other  partner,  it  is  fraudulent  and  void ;  but  if  ijt  be  taken  bona 
fdt  without  such  knowledge  at  the  time,  no  subsequently  acquired  knowledge 
of  the  misconduct  of  the  partner  in  giving  such  security  can  disaffirm  the  act. 
Now  here  the  three  persons  were  trading  under  the  firm  of  Wood  and  Payne, 
^d  in  the  course  of  their  dealings  as  partners  received  the  bill  in  question ; 
and  it  was  competent  to  either  of  them  by  his  indorsement  in  the  name  of  the 
firm  to  pass  their  interest  in  the  bill :  and  the  plaintiffs,  ignorant  of  any  fraud 
lit  (he  time,  take  it  by  such  indorsement  from  one  of  the  partners.    Then  if 
the  interest  of  the  plaintiflb  in  the  bill  were  once  well  vested,  no  subsequent 
knowledge  that  sucn  indorsement  was  made  without  the  consent  of  one  of  the 
partners  will  devest  it.     And  it  would  be  highly  inconvenient  that  it  should ; 
because  if  the  plaintifis  had  been  apprised  at  the  time  that  the  partner  who 
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indorsed  the  bill  had  no  authority  to  do  so,  they  might  have  obtained  some 
other  security  for  their  deniand.(l) 
The  other  judges  all  concurred. 

Postea  to  the  Plaiiitif&. 


The  King  v.  Watson. 

7Eut,214.    Feb.  8, 1806. 

Whether  or  not  a  parish  can  have  the  benefit  of  the  stat.  43  Eliz.  c.  2,  by  maiotainins 
Its  poor  with  not  more  than  four  overseers,  is  a  fact  which  the  Sessions  ought  to  fiDd, 
and  should  not  leave  to  be  presumed  by  the  court  from  other  conflicting  evidence 
stated  in  a  case  reserved ;  sncn  as,  that  the  parish  bad  the  benefit  of  the  statute  down 
to  1739,  and  from  thence  to  1753  it  was  uncertain  how  the  poor  were  maintained  there, 
and  that  from  the  latter  period  the  poor  bad  been  maintained  separately  in  six  tow^n- 
ships ;,  but  that  the  population  was  decreased. 

THIS  came  on  upon  a  rule  to  shew  cause  wh^  an  order  of  Sessions,  disal- 
lowing the  appeal  of  the  defendant  against  a  rate  for  the  relief  of  the  poor  of 
the  township  of  Bedlington,  in  the  parish  of  BedHngton,  in  the  county  of 
Durham^  should  not  be  quashed  for  the  insufficiency  of  it.     The  appellant, 
who  was  an  occupier  of  lands  in  the  said  township,  appealed  to  the  Sessions 
against  the  rate,  on  the  ground  that  the  township  of  BedUngton  was  not  in 
point  of  law  entitled  to  maintain  its  own  p<!K)r  by  a  separate  rate  made  upon  it, 
apart  from  the  rest  of  the  parish  of  Bedlington  ;  but  that  the  township  of  Hed- 
lington,  together  with  the  townships  of  Nethertan,  Choppingtan,  East  Sleek* 
bum,   West  Sleekbum,  and  Camboise,  (all  of  which  townships  are  situate 
within,  and  together  constitute,  the  parish  of  BedHngton,)  ought  to  maintain 
their  poor  conjointly  by  one  general  rate  for  the  whole  parish.     But  the  ses* 
sions  disallowed  the  appeal,  subject  to  the  opinion  of  this  court  on  the  f<^low- 
ing  case. 

Previously,  and  up  to  the  year  1739,  the  six  several  townships  in  the  parish 
of  Bedlington  were  united,  and  the  poor  of  the  parish  were  maintained  by  one 
joint  and  general  rate,  made  by  the  four  churchwardens  and  two  overseers  ap- 
pointed for  the  whole  parish,  upon  the  occupiers  of  rateable  property  within 
the  same.  From  1739  to  1753  it  does  not  appear  by  what  rate  the  poor  of 
the  parish  were  maintained,  or  how  the  overseers  of  the  poor  were  appointed 
during  that  period :  but  since  1753  to  the  present  time,  the  parish  has  been 
divided  into  six  townships,  and  the  poor  of  each  township  have  been  main- 
tained by  a  separate  rate  made  upon  each  respective  township,  and  separate 
overseers  of  the  poor  have  been  appointed  for  each  township.  The  parish 
of  Bedlington  has  rather  decreased  in  population ;  but  the  decrease  has  been 
principally  in  the  township  of  Bedlington.  Two  orders  for  the  removal  of 
paupers  have  been  made,  one  from  the  township  of  Bedlington  to  the  township 
of  Netherton,  dated  the  17th  of  July,  1796,  and  the  other  from  the  township 
of  Netherton  to  the  township  of  BedUngton,  dated  13th  of  November  1798  ; 
which  orders  of  removal  were  acquiesced  in.  The  rental  of  the  rateable  pro- 
perty in  the  township  of  Bedlington  appears  by  the  present  rate  to  be  3905Z. 

(1)  Vide  RidUif  ^  al,  v.  Taylor^  13  East,  175,  where  the  principle  of  this  decision  was 
recognized  ;  but  the  Court .  held  that  the  circumstances  or  the  transaction  in  that  case 
did  not  furnish  any  presumption  of  fraud  on  the  part  of  the  creditor,  or  knowledge  of 
the  separate  debtor's  want  of  authority  to  use  the  name  of  the  firm.  The  order  in  which 
the  onus  probandi  falls  upon  the  parties  respectively  is  this.  The  partnership  being 
established,  the  partner  claiming  not  to  be  liable  for  an  act  done  in  the  name  of  the  firm, 
must  shew  that  it  was  done  by  the  other  partner  on  his  separate  account  and  without 
authority-  This  fact  beinc  established,  the  creditor  must  shew  that  he  had  no  know- 
ledge of  the  want  of  authority.  Ex  parte  Bonbcnus,  8  Yes.  jun.  540 ;  Livingston  v. 
Roosevelt^  4  Johns.  251 ;  Dubois  v.  Roosevelt,  4  Johns.  269,  n. ;  Livingston  v.  Hastie  ^ 
Patrick^  2  Caines,  946 ;  Lansing  v.  Qains  ^  Ten  Eyek^  3  Johns.  300. 
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2s.    The  pariah  of  BedUngtOH  is  fiFe  miles  in  length  and  three  miles  in 
breadth.     Constables  have  been  appointed  in  each  of  the  six  townships. 

When  this  case  was  called  on.  Const  and  .Littkdaie  appeared  as  counsel  ih 
support  of  the  order  of  Sessions,  and  Toppings  Woad^vm^  HuUock  contra. 
And  Lord  JEllenboraugh  having  asked  why  the  Sessions  did  not  find  the  fact, 
whether  or  not  the  parish  of  BedUngton  conld  have  the  benefit  of  the  stat.  43 
Eiiz.  c.  2,  which  he  said  was  a  fact  for  them  to  decide,  and  not  to  be  left  to 
the  Court  to  presume  from  other  evidence  ;{a)  Canst  referred  to  Peart  v. 
Westgarik,  3  Burr.  1610;  Rex  v.  Sir  W.  Norton,  1  Term  Rep.  374;  Rex  v. 
Lteigk^  3  Term  Rep.  746,  and  that  class  of  cases,  where  the  Court  had  decid- 
ed the  same  sort  of  question  upon  general  evidence  of  the  circumstances  and 
usages  of  the  parish,  shewing  that  it  could  not  have  the  benefit  of  the  statute, 
without  a  precise  finding  of  the  fact :  and  he  said,  that  by  dismissing  the  ap- 
peal in  this  case,  the  Sessions  have  in  effect  drawn  the  conclusion  that  this 
parish  cannot  have  the  benefit  of  the  statute  of  Elizabeth. 

Lord   £ll.bnborouo|i,  C.  J.     If  I  were  to  draw  any  conclusion  from  the 
facts  here  stated,  it  would  rather  be  the  contrary  conclusion  :  for  down  to  the 
year  1739  it  is  certain  that  the  parish  had  the  benefit  of  the  stat.  43  Eliz., 
and  it  does  not  appear  but  that  they  had  the  same  down  to  1753 ;  and  since  that 
time  it  appears  that  the  population  of  the  parish  has  decreased :  from  all 
which  I  should  be  led  to  conclude  that  they  might  the  more  easily  have  the 
benefit  of  the  statute.    I  know  that  different  opinions  have  at  different  times 
prevailed  as  to  the  better  policy  of  providing  for  the  poor  in  larger  or  in  small- 
er districts  ;  but  I  had  rather  guide  myself  by  the  words  of  the  act  of  parlia- 
ment, and  by  the  fact,  than  by  any  fluctuating  policy  which  sometimes  leans 
one  way  and  sometimes  another.     Whether  a  parish  can  or  cannot  have  the 
benefit  of  the  statute,  is  a  fact,  which  the  Sessions  ought  to  find  upon  all  the 
circumstances  laid  before  them,  and  not  leave  us  to  presume  it  how  we  may. 
Then  have  the  Sessions  here  found  the  fact :  or  have  they  stated  those  facts 
from  whence  we  must  necessarily  see  that  the  parish  cannot  have  the  benefit 
of  the  statute.     They  have  not  done  either.     The  case  must  go  back  to  them 
to  find  the  fact.     The  enacting  words  of  the  statute   13  6l   14  Car.  2. 
c  12.  B.  21,  though  general,  must  be  taken  to  refer  to  parishes  so  circum- 
stanced. 

LAwasNCE,  J.  observed,  that  in  Rex  v.  Leigh,  3  Term  Rep.  746,  it  did  not 
appear  but  that  even  prior  to  the  time  there  mentioned  the  poor  of  the  parish 
had  been  provided  for  under  the  sUt.  13  d&  14  Car.  2.  (c.  12.  s.  21.) ;  from 
whence  it  might  be  inferred,  that  the  parish  never  had  had  the  benefit  of  the 
statute  of  Elizabeth  :  whereas  here  it  was  found,  that  prior  to  the  year  1739 
they  always  had  the  benefit  of  it. 

Per  Curiam,  Let  the  case  go  back  to  the 

Sessions  to  be  re-stated. 


The  King  v.  Dobson  and  Another. 

7  East,  218.    Feb.  8, 1806. 

One  who  was  appointed  collector  of  certain  duties  by  the  proper  constituted  authorities, 
and  who  consiaered  himself,  and  was  considered  by  the  commiBsioners  to  be  such  col- 
lector, bnt  whose  appointment  turned  out  to  hare  been  informally  made,  can  not  be  in« 
dieted  at  common  law  for  the  receipt  of  duties  by  colour  and  pretence  of  being  collector 
of  such  duties  :  though  the  money  were  fraudulently  collected  and  misapplied  by  him  ; 
because  he  was  in  fact  appointed  collector,  and  in  that  character  receiTed  the  money. 
And  fiMEre  whether  the  statute  43  Geo.  3.  o.  99.  s.  19,  having  enacted  that  no  collector, 
^.  employed  in  the  eiecotion  of  that  act  shall  be  liable  by  reason  of  such  execution 
to  any  patilty  other  than  such  as  by  that  and  another  act  may  be  inflicted,  does  not 
take  away  the  common. law  remedy  ny  indictment  for  offences  against  the  acts. 

(«)  Vide  R€»  y,  JVaioca,  4  Term  Rep.  966,  and  Lam  r.  CMam,  ante,  1. 
Vol.  IV.  14 
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AN  information  for  a  misdemeanor  at  common  law,  filed  by. the  Attorney- 
General  against  the  defendants,  for  a  frand  committed  by  them   in  the  collec- 
tion of  the  assessments  under  the  Property-tax  act  43  G.  3.  c.  \Q2,  stated  in 
the  first  count,  that  the  defendants  before  and  at  the  Hmt  of  committing  the 
offences  hereinafter  first  and  secondly  mentioned  were  coUeciars  of  certain  du- 
ties payable  to  the  King  under  the  stat.  43  G.  3,  &c.     That  being  such  coliec- 
tors,  the  defendants,  not  regarding  their  duty  as  such  collectors,  but  unlawfully 
intending  to  cheat  and  defraud  one  A.  P,  with  force  and  arms,  on,  d&c.  at,  6lc. 
did,  hff  colour  and  pretence  of  their  said  o^ce,  unldwfolly  and  fraudulently,  d&c. 
demand  and  exact  from  the  said  A.  P.  5/.  55.  as  and  for  duties  payable  by  him 
to  the  defendants  as  such  collectors,  d&c.  whereas  the  said  sum   so  demanded 
and  exacted  was  not,  nor  was  any  money  then  and  there  payable  by  A.  S.  as 
and  for  duties  to  the  defendants,  as  such  collectors,  6lc,:  and  that  the  defend- 
ants afterwards  converted  the  said  5/.  Ss.  to  their  own  use ;  in  contempt,  d&c. 
The  2d  count  was  the  same,  except  that  it  did  not  charge  the  defendants  with 
converting  the  money  to  their  own  use.     The  3d  count  charged,  that  the  de- 
fendants intending  to  cheat  and  defraud  A.  P.,  with  force  and  arms,  on,  &c. 
at,  d&c.  did  by  cohur  and  pretence  of  the  said  defendants  being  collectors  of 
certain  duties  payable  to  the  King  by  virtue  of  the  said  act,  unlawfully  and 
fraudulently,  &c.  demand  and  exact  of  and  from  A.  P.  5/.  5s.  as  and  for  du- 
ties payable  by  him  to  the  defendants  for  the  King's  use,  by  virtue  of  the  said 
act,  &.C. :  and  did  then  and  there,  in  pursuance  of  such  demand  and  exaction, 
unlawfully,  and  fraudulently,  &c.  receive  from  A,  P.  5/.  55. :  whereas  the 
said  sum  was  not,  nor  was  any  sum  then  and  there  payable  by  ^.  P.  as  and 
for  duties  to  the  defendants  for  the  King's  use  under  the  said  act,  d&c. :  and 
that  the  defendants  afterwards  converted  the  said  sum  to  their  own  use,  in 
contempt,  d&c.     The  4th  count  was  the  same,  only  not  charging  that  the  de- 
fendants converted  the  5/.  55.  to  their  own  use.     A  fifth  count  charged,  that 
the  defendants  as  common  cheats,  for  the  sake  of  unlawful  gain  and  lucre  to 
themselves,  pretending  that  5/.  55.  was  due  for  certain  duties  from  A.  P.  as 
the  occupier  of  certain  lands,  d&c.  required  him  to  pay  the  same  to  the  defend- 
ants as  collectors,  &,c,  which  A.  P.  did  accordingly  pay :  whereas  the  said 
lands,  &c.  were  not  charged  to  the  said  duties,  and  the  said  sum  was  not  due 
from  A.  P. ;  and  that  the  defendants  afterwards  converted  the  said  sum  to 
their  own  use.     And  a  6th  count  corresponded  to  the  last,  only  omitting  the 
charge  of  converting  the  money  to  their  own  use. 

At  the  trial  before  Chambre,  J.  at  York,  it  appeared  that  the  defendants  had 
been  in  fact  appointed  collectors  of  the  duties  under  the  Property-tax  act  43 
G.  3.  c.  122,  for  the  township  of  Pickering  in  the  NorthrRiding,  for  the  year 
1803,  ending  5th  of  April  1804.  And  they  did  in  fact  make  their  collection 
in  the  district  from  the  persons  assessed,  and  also  collected  5/.  55.  from  A.  P 
mentioned  in  the  information,  whose  name  was  not  in  the  commissioners' 
assessment,  and  which  sum  was  not  accounted  for.  It  was  however  objected 
at  the  trial,  that  as  the  defendants  were  not  proved  to  have  been  regularly  ap- 
pointed cellectors  by  warrant  under  the  hands  and  seals  of  the  commissioners, 
as  required  by  the  stat.  43  Geo.  3.  c.  99.  s.  12,  by  reference  from  the  re-enact- 
ing clause  (s.  2.)  of  the  Property-tax  act  43  Geo.  3.  c.  122,  they  could  not  be 
convicted  upon  those  counts  charging  them  with  the  commission  of  the  ofience 
as  collectors;  they  were  accordingly  convicted  on  the  3d  and  4th  counts, 
which  only  charged  that  they  did  the  act  by  colour  and  pretence  of  their  being 
collectors,  and  were  acquitted  upon  all  the  other  counts.     And  on  a  former  day 

Heywood,  Serjt.  obtained  a  rule  nisi,  for  a  new  trial,  upon  the  ground  that 
the  defendants  having  been  in  fact  i^>pointed  collectors  of  the  duties,  and  haf* 
ing  committed  the  oSlence  imputed  to  them  in  that  character,  could  not  be 
convicted  of  a  misdemeanor  at  common  law,  the  charge  being  of  an  offence 
within  the  stat  43  Geo.  3.  c.  99.  s.  51,  in  "  having  received  the  duties  of  a 
person  not  charged  therewith ;"  and  the  19th  8ecti<Hi  of  the  same  act  having 
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provided,  "  that  no  commissioner,  assessor,  or  collector  who  shall  be  employed 
in  the  execution  of  any  such  act  or  acts  herein  mentioned,  or  of  this  act,  shall 
be  liable  for  or  by  reason  of  such  execution  to  any  pawky  or  penaUies  other 
than  auch  as  by  this  act,  or  the  said  act  or  acts,  are  or  may  be  inflicted."  And 
sect.  51 ,  enacts,  '<  that  no  collector  of  any  of  the  duties  therein  mentioned 
"  shall  collect  tlie  same  by  any  rate  or  book  other  than  such  as  shall  be  signed 
'*  and  allowed  by  such  commissioners,  d&c.  And  that  in  case  any  such  collec- 
*'  tor  shall  collect  the  same  by  any  other  rate  or  book,  or  shall  receive  such 
*'  duties  from  any  person  not  charged  therewith,  or  shall  collect  from  any  per- 
"  son  more  money  than  is  actually  charged  in  such  rate  or  book,  after  the 
"  same  has  been  signed  and  allowed,  d&c. ;  every  such  collector  shall  for  every 
"  such  offence  forfeit  100/." 

Tke  Soiicitor  General,  (with  whom  were  CockeU,  Serjt.  Parle,  and  Wood,) 
contended,  Ist,  That  the  word  ^* penalties**  in  the  statute  meant  only  ^^peemU" 
ary  penalties,"  and  could  not  be  meant  to  exempt  an  offender  against  the 
statute  from  being  punished  by  indictment  or  information  at  common  law : 
for  otherwise  this  absurd  consequence  would  ensue,  that  though  a  collector 
had  cheated  the  public  or  the  crown  of  1000/.  or  more,  he  could  only  be  liable 
to  a  penalty  of  100/L  given  by  the  5l8t  section. '  There  is  certainly  some  ob- 
scurity in  the  wording  of  the  statute :  but  the  difficulty  might  be  obviated  by 
the  Attorney  general  remitting  any  penalty  which  might  be  inflicted  upon  an 
indictment  or  information  beyond  the  amount  limited  by  the  statute,  if  more 
were  imposed ;  or  if  the  penalty  had  been  before  reccyvered  in  any  other  pro> 
ceeding.     In  2  Hawk,  ch.25.  s.  4,  it  is  said  that  "  Where  a  statute  makes  a 
new  offence,  which  was  no  way  prohibited  by  the  common  law,  and  appoints  a 
particular  manner  of  proceeding  against  the  offender,  as  by  commitment  or 
action  of  debt,  or  information,  d&c.  without  mentioning  an  indictment,  it 
seems  to  be  settled  at  this  day,  that  it  will  not  maintain  an  indictment;  be- 
cause the  mentioning  the  other  methods  of  proceeding  only  seems  impliedly 
to  exclude  that  of  indictment.     Yet  it  hath  been  adjudged,  that  if  such  a  sta» 
tDte  give  a  recovery  by  action  of  debt,  bill,  plaint,  or  informaticxi,  or  other- 
wise, it  anthorizes  a  proceeding  by  way  of  Indictment.     Also  where  a  statute 
adds  a  further  penalty  to  an  offence  prohibited  by  the  common  law,  there  can 
be  no  doubt  that  the  offender  may  still  be  indicted,  if  the  prosecutor  think  fit, 
at  the  common  law."     Now  the  offence  of  which  the  defendant  stands  con- 
victed was  an  offence  at  common  law,  and  the  statute  only  superadds  a  penalty 
in  the  particular  instance.     [Le  Blanc,  J.  observed,  that  the  difficulty  here 
arose  from  the  negative  words  of  the  19th  section.     And  by  Lord  Elknho' 
Twgk,  C.  J.  the  word  penalty, {a)  in  its  large  and  legal  sense,  includes  every 
species  of  punishment,  corporal  as  well  as  pecuniary.     And  therefore  if  a  sta- 
tate  repeals  all  penalties  gaierally  in  respect  of  any  offence,  it  will  repeal  cor- 
poral as  well  as  pecuniary  punishment.     Though  the  meaning  of  the  word 
may  be  narrowed  by  the  ccHitext.]     Here  the  other  provisions  of  the  act,  and 
the  obvious  meaning  of  the  legislature,  shew  that  the  word  penalties  was  meant 
to  be  confined  to  pecuniary  penalties.     But,  2dly,  The  defendants  were  not 
proved  to  be  legally  appointed  coUectars ;  and  upon  objection  taken  at  the  trial 
they  have  been  acquitted  upon  those  counts  charging  the  offence  to  have  been 
committed  by  them  in  that  character ;  and  they  now  stand  convicted  only  of 
the  offence  of  receiving  the  money  under  colour  and  pretence  of  being  coUeC" 
tors :  the  objection  therefore  upon  the  statute  doe»  not  arise ;  for  it  is  no 
offence  within   it  unless  committed   by  persons  duly  appointed  collectors. 
[Lord  Ellenborough,  C.  J.     If  they  acted  as  collectors,  it  would  be  sufficient 
to  charge  them  criminally  with  a  breach  of  duty  in  that  character.     But  here 
they  stand  acquitted  in  their  character  as  collectors.] 
Heywood,  Serjt.  and  Holroyd,  after  some  few  observations,  principally  upon 

(a)  Heywood,  Serjt.  afterwards  referred  to  JohnaoiCa  Diet.  Blac.  Com.  and  Cro.  JaC. 
414, 415,  in  corroboration  of  the  extensive  signification  of  this  word. 
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the  manner  in  which  the  case  had  been  left  to  the  jury,  which  they  said  did 
not  warrant  the  distinction  which  had  been  since  adopted  in  entering  up  the 
verdict,  were  stopped  by  the  Court. 

Lord  Ellenborouoh,  C.  J.  The  question  is  reduced  to  this,  Whether  the 
evidence  supports  the  finding  of  the  jury  upon  counts  charging  the  defendants 
with  having  unlawfully  and  fraudulently  received  the  duty  from  the  person 
named  by  colour  and  pretence  of  their  being  collectors  of  certain  duties? 
Now,  by  colour  and  pretence  must  be  understood  what  the  parties  knew  at  the 
time  of  the  receipt  to  be  colour  and  pretence ;  but  that  does  not  apply  to  the 
situation  of  the  defendants  who  were  in  fact  appointed  by  the  constituted  au- 
thorities, though  in  an  informal  manner,  to  act  as  collectors  in  the  receipt  of 
the  duties.  They  were  therefore  entitled  to  the  benefit  and  protection  which 
the  act  meant  to  extend  to  persons  acting  in  that  character.  The  commis- 
sioners thought  they  were  proper  officers,  and  •  the  defendants  thought  them* 
selves  such.  The  imputation  therefore  of  coleur  and  pretence^  conveyed  by 
the  third  and  fourth  counts,  does  not  apply  to  them,  and  therefore  the  convic- 
tion on  those  counts  cannot  be  sustained. 

Orose  and  Lawrence,  Justices,  declared  themselves  of  the  same  opinion. 

Le  Blanc,  J.  I  consider  the  I9th  section  as  holding  out  a  protection  to  all 
officers  employed  in  the  execution  of  the  acts,  amongst  others  to  collectors ; 
and  therefore  if  the  commissioners  have  omitted  any  formality  in  the  defend- 
ant Dobson's  appointment,  whom  they  have  in  fact  appointed  a  collector,  that 
will  not  authorize  them  to  take  advantage  of  the  defect,  and  prosecute  him  as 
if  he  were  no  collector,  but  had  merely  acted  by  colour  and  pretence  of  being 
such,  when  all  parties  considered  him,  as  he  considered  himself,  at  the  time 
to  be  duly  invested  with  that  character. 

Rulie  absolute  for  a  new  trial. 


Rushforth  and  Others,  Assignees  of  Rushforth  v.  Hadfield  and 

Others. 

7  East,  224.    Feb.  8, 1806. 

Where  no^  lien  eziste  at  oomroon  law  it  can  only  ariae  by  contract  with  tbe  particular 
party,  either  expreM  or  implied  :  it  may  be  implied  either  from  previous  dealings  be- 
tween the  same  parties  upon  the  footing  of  such  a  lien,  or  even  from  a  usage  of  the 
trade  so  general  as  that  the  jury  must  reasonably  presume  that  the  parties  knew  of 
and  adopted  it  in  their  dealings.  But  where,  as  m  the  case  of  a  common  carrier 
claiming  a  Hen  for  his  general  balance,  such  a  lien  is  against  the  policy  of  the  com- 
mon law  and  the  custom  of  the  realm,  which  only  gives  him  a  lien  for  the  carriage 
price  of  the  particular  i^ods,  there  ought  to  be  very  stronc  evidence  of  a  general 
usage  for  such  a  lien  to  induce  a  jury  to  infer  the  knowledge  and  adoption  of  it  by 
the  particular  parties  in  their  contract :  and  the  jary  having  neeatived  such  a  general 
usage,  though  proved  to  have  been  frequentlv  eiercised  by  the  defendants  and  various 
other  common  carriers  throughout  the  North  for  10  or  12  years  before,  and  in  one  in- 
stance so  iar  back  as  30  years,  though  not  opposed  by  other  evidence,  tbe  Court  re- 
fused to  grant  a  new  trial. 

THIS  was  an  action  of  trover  to  recover  the  value  of  a  quantity  of  cloth 
which  the  bankrupts  had  sent  by  the  defendants  as  common  carriers,  who 
claimed  a  lien  upon  it  for  their  general  balance  due  to  them  as  such  carriers 
for  other  goods  before  carried  by  them  for  the  bankrupts.  The  plaintiffs  had 
tendered  the  carriage  price  of  the  particular  goods  in  dispute,  and  the  sole 
question  was,  Whether  the  defendants,  as  common  carriers,  had  a  lien  for 
their  general  balance.  On  the  first  trial  a  verdict  was  found  for  the  defend- 
ants, which  this  court  thought  was  not  sustained  by  the  evidence,  and  there* 
fore  they  granted  a  new  trial.(a)     The  cause  was  again  tried  at  the  last  assizes 

(a)  Rushforth,  and  another,  Attigiucs,  ^c.  v.  Hadfield,  6  East,  519. 
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at  Yark^  beicre  Ckambrt^  J.,  when  the  defendants*  book-keepers  in  London^  at 
Stamford^  and  at  Haddersfield,  swore  to  their  practice  to  retain  goods  for  their 
general  balance,  and  particalarized  one  instance  in  December  1799,  where  an 
action  waa  brought,  which  being  referred,  was  decided  on  another  point :  a 
second   in  May  1800,  where  there  was  no  bankruptcy  :  a  third  in  May  1803, 
where  the   bankrupt's  assignee  demanded  the  goods,  but  afterwards  paid  the 
balance  :  a  fourth  and  a  fifth  in  the  same  year,  when  the  individuals  paid  the 
balance,  but  no  bankruptcy  intervened  :  and  a  sixth  instance  of  the  like  sort 
as  the  last  in  1804.     In  addition  to  these,  Weleh^  a  carrier  from  Manchester 
and  Leeds,  deposed  to  an  instance  of  retention  of  goods  for  the  general  ba* 
lance  three  years  back,  where  a  bankruptcy  intervened,  and  the  assignees  dis- 
puted the  payment  at  first,  but  afterwards  paid  the  balance  :  and  to  two  other 
instances  of  goods  sent  to  Glasgow ;  one  where  the  carriage  of  the  particular 
goods  was  3/.  and  the  general  balance  20/. :  another  where  the  carriage  was  a 
few  shillings,  and  the  general  balance  8/. ;  in  both  instances  bankruptcies  in- 
tervened, and  the  assignees  paid  the  general  balance.     Hanky  ^  a  Northallerton 
carrier,  spoke  to  two  instances  of  retainer  of  goods  12  and  13  years  ago  till 
the  individuals  paid  the  general  balance ;  but  neither  were  bankrupts.     The 
book-keeper  of  Pickford,  a  carrier  from  London  to  Liverpool,  particularized 
an  instance  of  retaining  for  the  general  balance  in  1792,  where  the  vendee 
became  bankrupt ;  but  there  the  vendor  stopped  in  transitu,  and  he  paid  the 
genera]  balance  at  the  end  of  two  months :  a  second  similar  instance  in  the 
same  year  :  a  third  instance  in  1795,  where  the  senders  became  bankrupts, 
and  their  general  balance  was  paid  by  the  vendees  :  a  fourth  in  1795,  where 
the  goods  of  an  individual,  not  bankrupt,  were  detained  several  years ;  but 
no  account  how  the  matter  was  finally  settled  :  and  two  other  like  instances 
in  1794  and  1795.     And  Clark,  a  Leicester  carrier,  also  mentioned  two  in- 
stances, one  in  1775,  the  other  afterwards,  of  retaining  the  goods  of  solvent 
individuals  till  they  paid  their  general  balance.     All  these  carriers,  who  had 
followed  their  occupation  from  20  to  30  years  and  upwards,  deposed  generally 
to  their  custom  of  retaining  goods  for  their  general  balance  in  other  mstances 
as  well  as  in  those  particularized.     It  was  left  to  the  jury  to  decide  whether 
the  usage  were  so  general  as  to  warrant  them  in  presuming  that  the  bankrupts 
knew  it,  and  understood  that  they  were  contracting  with  the  defendants  in 
conformity  to  it ;  in  which  case  they  were  to  find  for  the  defendants  :  other- 
wise they  were  told  that  the  general  rule  of  law  would  entitle  the  plaintiffs  to 
a  verdict.     On  this  direction  the  jury  found  for  the  plaintifis ;    which  was 
moved  to  be  set  aside  in  last  Michaelmas  term,  as  a  verdict  against  all  the 
evidence.  n 

Coekellj  Serjt.  now  shewed  cause  against  the  rule.     This  was  a  question  for 
the  jury,  which,  having  been  properly  submitted  to  them,  their  verdict  must 
decide.     In  the  absence  of  all  evidence  of  any  particular  dealing  between 
these  parties,  they  must  be  taken  to  have  dealt  upon  the  general  custom  of 
the  realm  with  respect  to  carriers.     Where  a  carrier  means  to  limit  his  com- 
mon law  responsibility,  he  advertises  his  particular  mode  of  dealing  in  the 
public  papers,  and  affixes  notices  of  it  in  his  office  and  about  the  town  where 
he  dwells ;    and  fi-om  these  notices,  as  well  as  fi'om  parol  evidence  of  the 
general  notoriety  of  his  mode  of  dealing,  it  may  be  presumed  that  the  party 
who  employed  him,  living  within  the  reach  of  such  information  and  notoriety, 
has  the  same  knowledge  which  persons  in  genial  of  the  same  place  are  thus 
Iffoved  to  have  had.     The  same  sort  of  evidence  then  is  as  necessary  where  a 
carrier  insists  on  extending  his  lien  beyond  the  custom  of  the  realm,  in  order 
to  bring  home  the  knowledge  of  such  a  particular  mode  of  dealing  to  the 
party  who  employs  him,  fi'om  whence  his  implied  assent  to  deal  upon  such 
terms  may  be  inferred.    In  this  view  a  few  solitary  instances  of  what  other 
^^ttiiers  have  done  at  other  di^ant  places  weigh  little  or  nothing  as  to  the 
point  of  inferring  from  them  the  knowledge  of  the  bankrupt  that  such  must 
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have  been  the  mode  of  dealing  of  the  defendants  :  and  the  rest  of  the  evi- 
dence was  defective  both  in  the  number  and  notoriety  of  the  instances  calca- 
iated  to  bring  such  knowledge  home  to  him.  Several  of  the  instances  do  not 
apply,  where  the  motive  for  having  paid  the  general  balance  may  be  resolved 
into  the  convenience  or  benefit  of  the  party  applying  for  the  particular  goods  ; 
and  the  only  strong  instances  are  cases  of  insolvency  and  bankruptcy,  where 
the  relative  magnitude  of  the  respective  claims  of  the  carrier  and  consignee 
might  induce  a  temptation  to  resist  the  carrier's  lien ;  but  these  are  very  feuR 
either  in  number  or  importance,  from  whence  to  draw  the  conclusion  of  knoiv- 
ledge  in  the  bankrupt 

Park  and  Wood  contra.  The  evidence  given  was  in  conformity  to  the 
principle  laid  down  by  the  Court  in  this  case  upon  the  former  rule  for  a  new 
trial,  in  support  of  the  carriers'  claim,  and  was  not  contradicted  by  any  other 
evidence.  The  Court  there  thought  that  a  general  usage  in  trade  affecting 
the  custom  of  the  realm  ought  to  be  proved  by  the  practice  of  different  carri* 
ers  in  different  parts  of  the  country ;  and  that  the  knowledge  of  the  indivi- 
dual customer  might  be  inferred  from  the  generality  of  the  usage.  The  evi- 
dence therefore  of  the  practice  of  the  different  carriers  throughout  all  that, 
part  of  the  kingdom  was  material  to  the  point  in  issue,  and  was  the  only  proof 
which  the  nature  of  the  case  admitted  of.  There  have  been  many  instances, 
such  as  those  of  the  dyer8,(a)  the  packers,  .&c.,  where  liens  for  the  general 
balance  have  been  established  by  the  general  usage  of  trade  even  for  twenty 
years  before,  which  did  not  exist  at  common  law,  where  the  proof  was  of  tbe 
same  sort  as  in  this  case :  and  here  the  usage  was  carried  back  as  far  as  177S. 
It  is  in  vain  to  say  that  a  general  usage  in  a  trade  will  bind  those  who  employ 
the  traders,  if  the  evidence,  though  uncontradicted,  may  be  disregarded  by 
the  jury. 

■  Lord  Ellenborough,  C.  J.  It  is  too  much  to  say  that  there  has  been  a 
general  acquiescence  in  this  claim  of  the  carriei^s  since  1775,  merely  because 
there  was  a  particular  instance  of  it  at  that  time.  Other  instances  were  only 
about  10  or  12  years  back  and  several  of  them  of  very  recent  date.  The 
question  however  results  to  this,  What  was  the  particular  contract  of  these 
parties  ?  And  as  the  evidence  is  silent  as  to  any  express  agreement  between 
them  it  must  be  collected  either  firom  the  mode  of  dealing  before  practised 
between  the  same  parties,  or  from  the  general  dealings  of  other  persons  en- 
gaged in  the  same  employment,  of  such  notoriety  as  that  they  might  fairly  be 
presumed  to  be  known  to  the  bankrupt  at  the  time  of  his  dealing  with  the 
defendants,  from  whence  the  inference  was  to  be  drawn  that  these  parties 
dealt  upon  the  same  footing  as  all  others  did,  with  reference  to  the  known 
usage  of  the  trade.  But  at  least  it  must  be  admitted  that  the  claim  now  set 
up  by  the  carriers  is  against  the  general  law  of  the  land,  and  the  proof  of  it 
is  therefore  to  be  regarded  with  jealousy.  In  many  cases  it  would  happen 
that  parties  would  be  glad  to  pay  small  sums  due  for  the  carriage  of  former 
goods,  rather  than  incur  the  risk  of  a  great  loss  by  the  detention  of  goods  of 
value.  Much  of  the  evidence  is  of  that  description.  Other  instances  again 
were  in  the  case  of  solvent  persons,  who  were  at  all  events  liable  to  answer 
for  their  general  balance.  And  little  or  no  stress  could  be  laid  on  some  of 
the  more  recent  instances  not  brought  home  to  the  knowledge  of  the  bank- 
rupt at  the  time.  Most  of  the  evidence  therefore  is  open  to  observation.  If 
indeed  there  had  been  evidence  of  prior  dealings  between  these  parties  upon 
the  footing  of  such  an  extended  lien,  that  would  have  furnished  good  evidence 
for  the  jury  to  have  found  that  they  continued  to  deal  upon  the  same  terms. 
But  the  question  for  the  jury  here  was,  whether  the  evidence  of  a  usage  fcH- 
the  carriers  to  retain  for  their  balance  were  so  general  as  that  the  bankrupt 
must  be  taken  to  have  known  and  acted  upon  it  ?    And  they  have  in  effect 

(a)  Vide  Stmll  v.  Barehard,  4  Esp.  N.  P.  Cas.  53, 
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foand  either  that  the  bankrupt  knew  of  no  such  usage  as  that  which  was 
given  in  evidence,  or  knowing,  did  not  adopt  it.  And  growing  liens  are 
alivajs  to  be  looked  at  with  jedousy,  and  require  stronger  proof.  They  are 
encroachments  upon  the  common  law.  If  they  are  encouraged,  the  practice 
vrill  be  continually  extending  to  other  traders  and  other  matters.  The  farrier 
w^ill  be  claiming  a  lien  upon  a  horse  sent  to  him  to  be  shod.  Carriages  and 
other  things  which  require  frequent  repair  will  be  detained  on  the  same  claim ; 
and  there  is  no  saying  where  it  is  to  stop.  It  is  not  for  the  convenience  of 
the  public  that  these  liens  should  be  extended  further  than  they  are  already 
established  by  law.  But  if  any  particular  inconvenience  arise  in  the  course 
of  trade,  the  parties  may,  if  they  think  proper,  stipulate  with  their  customers 
for  the  introduction  of  such  a  lien  into  their  dealings.  But  in  the  absence  of 
any  evidence  of  that  sort  to  affect  the  bankrupt,  I  think  the  jury  have  done 
right  in  negativing  the  lien  claimed  by  the  defendants  on  the  score  of  general 
usage. 

Grose,  J.  This  lien  is  attempted  to  be  set  up  by  the  defendants,  not  upon 
the  ground  of  any  particular  contract  or  previous  transactions  between  them 
and  the  bankrupt,  but  on  the  ground  of  previous  transactions  between  them 
and  other  parties,  and  between  other  carriers  and  their  customers.  And  it  is 
admitted  that  the  question  upon  this  evidence  was  properly  leil  to  the  jury, 
that  they  might  find  a  verdict  for  the  defendants,  if  the  usage  for  the  carriers 
to  retain  for  their  balance  of  account  were  so  genera]  as  that  they  must  con- 
clude that  these  parties  contracted  with  the  knowledge  and  adoption  of  such 
usage.  The  jury  have  found  in  the  negative.  And  I  take  it  to  be  sound  law, 
that  no  such  lien  can  exist  except  by  the  contract  of  the  parties  expressed  or 
implied. 

Lawrence,  J.  The  most  which  can  be  said  on  the  part  of  the  defendants 
18,  that  there,  was  evidence  which  might  have  warranted  the  jury  to  find  the 
other  way  ;  but  it  was  for  them  to  decide.  This  is  a  point  which  the  carriers 
need  not  be  so  solicitous  to  establish.  It  is  agreed  that  they  have  a  lien  at 
common  law  for  the  carriage  price  of  each  particular  article.  If  then  it  be 
not  convenient  for  the  consignee  to  pay  for  the  carriage  of  the  specific  goods 
at  the  time  of  delivery,  it  is  very  easy  for  the  carriers  to  stipulate  that  they 
shall  have  a  lien  for  their  balance  upon  any  other  goods  which  they  may  there- 
after carry  for  him.  It  is  not  fit  to  encourage  persons  to  set  up  liens  contrary 
to  law.  The  Carriers'  convenience  certainly  does  not  require  any  extension 
of  the  law ;  for  they  have  already  a  lien  for  the  carriage  price  of  the  particu- 
lar goods,  and  if  they  choose  voluntarily  to  part  with  that,  without  such  a 
stipulation  as  I  have  mentioned,  there  is  no  reason  for  giving  them  a  more 
extensive  lien  in  the  place  of  that  which  they  were  entitled  to.  I  should  not 
be  sorry,  therefore,  if  it  were  found  generally,  that  they  have  no  such  lien  as 
that  now  claimed  upon  the  ground  of  general  usage. 

Le  Blanc,  J.  This  is  a  case  where  a  jury  might  well  be  jealous  of  a 
genera]  lien  attempted  to  set  up  against  the  policy  of  the  common  law,  which 
has  given  to  carriers  only  a  lien  for  the  carriage  price  of  the  particular  goods. 
The  party  therefore  who  sets  up  such  a  claim  ought  to  make  out  a  very  strong 
case.  But  upon  weighing  the  evidence  which  was  given  at  the  trial,  I  do  not 
think  that  this  is  a  case  in  which  the  Court  are  called  upon  to  hold  out  any 
encouragement  to  the  claim  set  up,  by  overturning  what  the  jury  have  done, 
after  having  the^hole  matter  properly  submitted  to  them.(l)(2) 

Rule  discharged. 

(1)  Vide  Ojfpenkeim  Sl  al.  v.  Ruwell^  3  Boi.  &>  Pull,  42  ;  Butler  v.  Woolcoti,  2  New 
Rep.  64. 

(2)  [See  Story  on  Bailments,  3d  ed.  579.— W.] 
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Lundie  v.  Robertson. 

7  East,  231.    Feb.  10, 1806. 

An  indorsee,  three  montlu  after  a  bill  became  due,  demanded  payment  of  the  indor 
who  firat  promised  to  pay  it  tf  he  toovld  call  again  with  the  account^  and  afterwartLi 
said  that  ne  had  not  had  regular  notice^  hut  as  the  ddft  was  justly  due  he  would  -pay  it  : 
held  that  the  first  conyersation  being  an  absolute  promise  to  pay  the  bill,  was  prima 
facie  an  admission  that  the  bill  had  bisen  presented  to  the  acceptor  for  payment  tis  dme 
fme,  and  had  been  dishonoured^  and  that  dae  notice  had  been  given  of  it  to  the  in- 
dorsee, and  superseded  the  necessity  of  other  proof  to  satisfy  those  averments  in  the 
declaration  ]  and  that  the  second  conversation  only  limited  the  inference  from  tlie 
former  so  far  as  the  want  of  regular  notice  of  the  dishonour  to  the-defendant  went, 
which  objection  he  waived. 

THIS  was  an  action  by  the  indorsee  against  the  indorser  of  a  bill  of  ex- 
change drawn  on  the  24th  of  September  1804,  hyJ.  Bell  upon  JR.  AtHnsawe^ 
for  17/.  135.  in  favour  of  R,  Siokoe  or  order,  at  G5  days  after  date ;  which  was 
accepted  by  Atkinson,  indorsed  by  Stokoe  to  the  defendant,  and  by  the  defend- 
ant to  the  plaintiff.    The  declaration  contained  the  common  averment,  "  tbat 
token  the  hill  became  due,  according  to  the  tenor  thereof,  viz.  on  Ist  of  Deceme-^ 
ber  1804,  the  said  bill,  so  accepted  and  indorsed,  was  presented  to  R.  Atkin- 
son/or  |9aym«n^,  which  was  refused  ;  of  all  which  said  premises  the  defendcamt 
had  notice,  by  means  whereof,  and  according  to  the  usage  and  custom  of  mer- 
chants, he  became  liable,"  d&c.    And  it  also  contained,  amongst  other  com- 
mon money  counts,  one  on  an  account  stated.     At  the  trial  before  Chambre^ 
J.  at  Newcastle,  a  witness  proved  that  in  April  1805,  he  called  by  the  plain- 
tiff's desire  on  the  defendant  for  payment  of  the  bill  then  long  past  due.    The 
defendant  said,  he  had  not  cash  by  him  at  that  time,  but  if  the  witness  would 
call  in  a  day  or  two,  and  bring  the  account,  (by  which  was  understood  an 
account  of  the  expences,  a  letter  having  been  written  and  an  affidavit  of  the  debt 
made,)  he  would  pay  it.    The  witness  then  shewed  the  defendant  the  bill, 
which  he  took  into  his  hand.    And  the  witness  called  again  in  a  day  or  two, 
when  the  defendant  offered  to  give  him  a  bill  on  London  for  the  debt  and 
expences,  which'  the  witness  declined  accepting.    The  defimdant  then  said, 
that  he  had  not  had  regular  notice,  hut  as  the  dibt  was  justly  due,  he  would 
pay  it.    No  witness  was  called  to  prove  that  notice  of  the  dishonour  of  the 
bill  had  been  regularly  given  to  the  defendant ;  but  the  learned  Judge,  aa 
objection  being  taken  to  the  insufficiency  of  the  evidence  adduced,  thought 
that  the  declarations  of  the  defendant  rendered  any  further  proof  in  that  re* 
spect  unnecessary ;  and  thereupon  a  verdict  was  given  for  the  plaintiff;  which 
was  moved  to  be  set  aside  in  last  Michaelmas  term,  upon  the  ground,  that 
there  was  no  evidence  of  the  bill  having  been  presented  to  the  acceptor  for 
payment  when  due,  and  refused ;  nor  of  notice  to  the  defendant  of  the  dis- 
honour of  the  bill,  as  alleged  in  the  declaration.    And  that  the  subsequent 
promise  to  pay  the  bill  was  made,  for  aught  appeared,  without  knowledge  of 
the  fact  of  non-presentation  of  it  by  the  plaintiff  for  payment  when  due,  by 
which  he  had  made  it  his  own ;  and  consequently  the  promise  was  void,  as 
made  under  a  mistake  of  the  fact :  or  if  available  at  all  in  respect  of  the  pri<N' 
consideration,  it  must  be  so  as  a  new  and  special  undertaking  which  ought  to 
have  been  declared  oki  specially,  and  could  not  operate  to  set  up  the  bill  again 
from  which  the  defendant  was  once  discharged  by  the  plaintiff's  laches. 

Litthdale  now  shewed  cause.  The  fact  that  the  bill  when  due  was  pre- 
sented to  the  acceptor  for  payment,  and  refused,  may  be  inferred  by  the  jury 
from  the  circumstances  of  the  case,  viz.  that  the  holder  had  the  bill  in  his 
,  hands  long  after  it  was  due,  and  that  no  objection  was  made  by  the  defendant 
when  it  was  tendered  to  him  on  the  score  of  the  non-presentation  of  it  to  the 
acceptor,  but  only  that  he  had  not  had  notice  of  the  dishonour  of  it.    But  if 
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tbere  were  «nj  doubt  of  that,  the  subseqaent  promise  to  pay  is  a  waiver  as  well 
of  that  88  of  the  other  objection  of  want  of  due  notice  of  the  dishonour  of  the 
bill.     And  this  is  not  like  Blesard  r.  Hirst,  5  Burr.  2670,  or  GoocUdlv.  Dolley, 
1  Term  Rep.  712 ;  for  in  both  those  cases  the  circumstance  unknown  to  the  de- 
feadants,  and  which  they  could  not  be  presumed  to  know  at  the  time  of  the  sub- 
sequent promise  to  pay,  and  which  avoided  such  promise,  was,  that  the  bill  had 
not  been  presented  for  payment ;  whereas  here  the  bill  was  returned  back  to  the 
defendant  so  long  after  it  became  due,  that  he  must  have  known  that  some- 
thing was  wrong,  and  was  therefore  put  upon  his  guard  to  make  inquiries,  if 
he  were  not  already  before  apprised  of  the  circumstances.     And  so  far  was 
the  defendant  from  being  taken  by  surprise,  that  the  second  time  when  the 
witness  called  hy  appointment,  the  defendant  stated  that  he  had  not  had  regu- 
lar miftce,  notwithstanding  which,  as  the  debt  was  justly  due  he  would  pay  it. 
l^hatever  doubt,  therefore,  there  might  have  been  upon  the  first  promise,  the 
second  must  be  taken  to  be  an  express  waiver  of  all  objection.    Then,  as  to 
the  eflbct  of  such  a  promise,  supposing  the  defendant  had  beQn  once  dis- 
charged from  his  legal  obligation  to  pay  the  bill  by  the  laches  of  the  plaintiff, 
it  cannot  be  doubt^  that  he  might  waive  the  want  of  .notice,  and  promise  to 
continue  liable  upon  the  bill ;  and  such  a  promise  dispenses  with  the  proof  of 
presentation  for  payment  in  due  time  to  the  acceptor,  his  refusal  to  pay,  and 
due  notice  thereof  to  the  defendant.     The  statute  3  &  4  Ann.  c.  9,  does  not 
liquidate  the  debt  for  want  of  due  notice ;  but  there  remains  a  good  consi- 
deration for  a  subsequent  promise  :  .in  like  manner  as  a  promise  by  a  certifi- 
cated bankrupt  to  pay  an  antecedent  debt  is  good.     But  at  any  rate,  the 
plaintiff  would  be  entitled  to  recover  on  the  count  for  the  account  stated. 

WilUams,  in  support  of  the  rule,  relied,  principally  upon  the  objection  that 
there  was  no  evidence  that  the  bill  had  been  priesented  for  payment  in  due  time, 
which  was  alleged,  and  ^necessary  to  be  proved  by  the  plaintiff,  and  could  not 
be  presumed  from  the  silence  of  the  defendant.  And  this  cannot  be  supplied 
by  the  subsequent  promise;  for  according  to  the  cases  mentioned  a  promise  to 
pay,  made  under  ignorance  of  a  fact  which  would  discharge  the  defendant 
from  all  liability  on  the  bill,  wiH  not  set  it  up  again.  Now  the  plaintiff's  hav- 
ing the  bill  in  his  hands  three  months  after  it  was  due  merely  raised  a  presump- 
tion that  it  had  been  dishonoured,  but  not  that  it  had  been  presented  for  pay- 
ment in  due  time.  It  might  have  been  otherwise  if  the  bill  had  been  very 
recently  over-due.  The  defendant  might  think  it  incumbent  on  him  to  waive 
the  want  of  personal  notice  to  himself  in  due  time,  if  he  supposed  that  the 
plaintiff  had  used  all  due  diligence  to  get  payment  from  the  acceptor ;  and 
the  subsequent  promise  is  only  a  waiver  of  such  notice ;  but  the  defendant 
cannot  be  presumed  to  have  been  cognizant  of  a  fact  which  passed  between 
the  plaintiff  and  the  acceptor.;  and  therefore  the  promise  can  be  no  proof  of 
the  defendant's  admission,  that  the  bill  was  presented  in  due  time;  and  if  he 
were  ignorant  of  that  fact,  the  promise  was  nugatory.  But  even  if  he  had 
known  of  the  laches,  the  promise  to  pay  could  be  no  proof  of  the  fact  of  such 
a  presentation  for  payment,  which  being  distinctly  alleged  must  be  proved, 
whatever  other  remedy  might  arise  upon  a  promise  so  made.  It  could  only 
have  the  effect  of  restoring  to  the  plaintiff  the  right  of  action  which  he  had 
lost  by  his  laches,  and  putting  him  in  a  capacity  to  sue ;  but  it  could  not  sup- 
ply tbe  proof  of  a  distinct  allegation.  Then  the  count  for  an  account  stated 
cannot  be  drawn  in  aid ;  for  the  trial  proceeded  altogether  upon  the  count  on 
the  bill,  and  nothing  was  submitted  to  the  jury  upon  the  other  count.  And 
if  the  plaintiff  be  only  entitled  to  recover  on  the  promise,  and  not  on  the  bill, 
he  should  haVe  declared  specially.  Where  one  guaranteed  the  debt  of  another 
the  action  is  supported  upon  the  promise  itself,  and  it  would  not  be  competent 
to  give  the  promise  in  evidence  upon  the  common  counts.  1  Saund.  211,  n.  2. 
Lord  Eluinborouoh,  C.  J.  Tht  case  does  not  admit  of  any  doubt.  The 
defendant  is  charged  as  the  indorsee  of  a  bill  of  exchange,  and  when  applied 
Vol.  IV.  15 
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to  for  paymeat,  he  says  he  has  no  cash  by  him  then,  bat  if  the  witness  will  call 
again  and  bring  the  account  with  him^  he  will  pay  it.    Noi/r  when  a  man 
against  whom  there  is  a  demand  pcomises  to  pay  it,  for  the  necessary  facili- 
tating of  business  in  transactions  between  man  and  man,  every  thin^  mast  be 
presumed  against  him.     It  was  therefore  to  be  presumed  ^'tna^^^sei^  from  the 
promisel  so  made,  that  the  bill  had  been  presented  for  payment  in  doe  time 
and  dishonoured,  and  that  due  notice  had  been  given  of  it  to  the  defendant 
But  taking  the  subsequent  conversation  as  connected  with  the  former,  tiie  only 
limitation  of  it  would  be,  that  the  defendant  stated  that  he  had  not  had  regular 
notice  of  the  dishonour ;  but  even  that  objection  was  waived   in  the.  same 
breath ;  for  the  defendant  said,  that  as  the  debt  was  jusdy  due,  he  would  pay 
it.     Then  it  stands  on  the  first  conversation,  as  an  absolute  promise  to  pay  the 
bill ;  thereby  admitting  (for  I  do  not  put  it  on  the  ground  of  waiver  of  any  ob- 
jection to  the  non-presentation  of  the'  bill  in  due  time  as  existing^  in  fact)  that 
there  did  not  exist  any  objection  to  his  payment  of  the  bill ;  but   that  every 
thing  had  been  rightly  done.     That  supersedes  the  necessity  of  the  ordinary 
proof.    Andl  though  an  objection  was  stated  in  the  second  conversation  to  the 
want  of  regular  nQtice,.yet  that  objection  was  immediately  waived.(iy(2) 

Per  Curiam^  Rule  di8charged.(a) 


Iggulden  V.  May.  (6) 

7  East,  237.    Feb.  11, 1806. 

One,  in  consideration  of  5^  St.  in  nature  of  a  fine  and  of  a  yearly  rent  of  6s.  9if .,  de- 
mised certain  ground^  with  the  buildings  Ac.  for  21  years,  with  a  proviso  for  distren 
if  the  rent  were  in  arrear  for  14  days.  And  the  leeaor  covenanted  at  the  end  of  18 
years  of  the  term,  or  before,  on  request  of  the  lessee,  to  grant  a  new  lease  of  the  pre- 
mises  **  for  the  like  fine,  for  the  like  term  of  21  years,  at  the  like  yearly  rent,  with 
ALL  eovetunttSf  grants^  and  articles,  as  in  that  indenture  were  contained.*'  Held  tb&t 
this  covenant  was  satisfied  by  the  tender  of  a  new  lease  for  21'  rears  containing  sU 
the  former  covenants  except  ike  eavenani  for  fianre .renewal.  And  held,  that  an  aver- 
ment that  the  covenant  for  renewal  in  the  indenture  declared  on  corresponded  with 
various  other  leases^  before  then  successively  made  by  the  owners  of  the  inheritance 
fi>r  the  time  being,  could  not  be  taken  in  aid  to  construe  the  meaning  of  the  inden- 
tore :  for  supposing  such  evidence  were  admissibre  in  any  case  where  the  renewals 
had  been  uniformly  the  same,  yet  non  constat  from  this  averment,  that  all  the  fbr- 
mer  leases  contained  the  same  covenant  for  renewal. 

THIS  was  an  action  of  covenant  by  the  plaintiff,  claiming  by  assignment 
from  the  original  lessees,  against  the  defendant  claiminff  by  assignment  from 
the  original  lessor,  upon  a  covenant  contained  in  a  certam  indenture  of  lease, 
dated  the  29th  of  September  1783,  whereby  one  John  Dilnot,  in  considera- 
tion of  the  payment  of  51  Ss.  in  the  nature  of  a  fine,  and  also  in  considers- ' 
tion  of  the  yearly  rent  thereinafter  reserved,  demised  to  /oA»  Iggulden,  EU- 
zabeth  Fleetwood,  and  Sarah  Iggulden^  twenty-seven  perches  of  ground,  md 
the  several  messuages  or  tenements,  outhouses,  and  buildings  thereon,  or  on 
part  thereof,  situated  in  Deal,  in  the  county  of  Kent,  habendum^  &c.  unto  the 

(1)  That  where  due  notice  has  not  been  given,  a  subsequent  promise  to  pay,  under  a 
knowledge  of  that  fact,  is  a  waiver  of  notice,  see  Anson  v.  Baileff,  Bui.  N.  P.  276;  ^g^' 
V.  Stathens^  1  Term  Rep.  713.  718,  719;  Hopes  v.  Alder,  6  East,  16  n. ;  Whitaker  v.  Mor- 
ris, Esp.  Dig.  58 ;  Wilkes  ^  al.  v.  Jacks,  Peake's  Ca.  203;  PoUer  v.  Rayworth,  13  East, 
417 ;  Duryee  v.  Dennison,  5  Johns.  248 ;  MUler  v.  Hackley,  5  Johns.  375.  385.  And  it 
seems,  that  if  an  indorser  pay  part,  it  amounts  to  art  implied  promise  to  pay,  and  is  a 
waiver  of  notice.     Vantrhan  v.  IVUer,  2  Stra.  15M6. 

(2^  [See  Chittv  on  Bub,  10th  Araer.  ed.  600,  and  cases  in  notes,— W.] 

(a)  **  If  an  indorsee  has  neglected  to  demand.of  the  drawer  in  a  convenient  time,  a 
subseqoent  promise  to  pay  by  tne  indorser  will  cure  this  laches ;  by  Lord  Ra^numdt  C 
J.  in  Haddock  v.  Bury,  Middlesex  Trin.  3  Geo.  2."    MS.  Burnet,  J. 

{¥)  Vide  this  case  in  Equity,  9  Yes.  jnn:  325.  Lord  Ghancollor  retained  the  bill  ibr  a 
lease  with  a  covenant  for  renewal,  with  liberty  to  biiag  this  action. 
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leasees,  their  execulora,  &c.  for  the  term  of  21  years ;  reddendum  yearly, 
daring  the  said  term,  to  J,  Diinot,  his  heirs,  &c.  the  yearly  rent  of  6^.  M.  at 
BUchaebnas.     And  Uiat  if  the  said  rent  should  be  in  arrear  for  14  days  next 
after  any  Michaelmas  day  during  the  said  term,  it  should  be  lawfbl  for  J.  Dihwi, 
his  heirs,  &c.  to  enter  and  distrain,  &€.     And  J.  Dilnoi  for  himself,  his 
heirs,  &c.  covenanted  and  granted  to  the  lessees,  their  executors,  &g.  '*  that 
the  said  Ji  Dihwty  his  heirs  an^  assigns,  at  the  end  of  eighteen  years  of  the 
said  ttrm  of  twenty-one  years,  or  before,^  upon  request  to  him  or  them  made 
by  the  said  J.  Igguldm,  E.  F,  and  8.  /.,  their  executors,  &e.  and  at  the  cos^s 
and  eharees  of  the  said  J.  Iggulden,  6lc.  their  executors,  &c.  should  and 
would  moM,  seal,  and  deUver  unto  the  said  J.  Iggulden,  E.  F.  and  S.  I.,  their 
executors^  Sfc,  a  new  lease  of  the  said  27  perches  of  ground,  with  the  appur- 
tenances, far  the  like  fine  or  consideraHon  of  &l  8s.,  for  the  like  time  and 
term  of  21  years,  at  the  like  yearly  rent  of  66.  9d.  payable  as  is  aforesaid, 
iPt<A  AI.L  covenants,  grants,  and  articles  as  in  the  then  present  indentures  were 
contained^"  (meaning  the  said  indenture  now  brought  here  into  court  as  afore* 
said,  and  the  counterpart  thereof.)     By  virtue  of  which  demise  the  said  lessees 
entered  and  became  possessed  for  the  said  term ;  the  reversion  thereof  belong- 
ing to  J.  JDilnot  in  fee.     The  declaration  then  stated,  that  the  said  term  during 
the  continuance  of  it  became  vested  in  the  plaintiff  through  several  mesne 
assignments,  and  that  the  reversion  of  the  premises  became  vested  in  the  de- 
fen&nt  in  fee  by  c<:>n?eyance.     And  then  the  plaintiff  averred,  that  the  afore- 
said indenture  of  lease  contained  no  other  covenant,  grant,  article  or  clause 
than  such  as  are  herein-before  set  forth,  and  that  the  covenants,  grants,  and 
articles  in  that  indenture  contained  correspond  (except  as  to  the  date  and  names 
of  the  parties)  whh  those  expressed  tn  various  other  leases  before  then  success 
sivtly  made  aand  executed  of  the  premises  comprised  in  the  said  first-mentioned 
indenture  by  the  owners  for  the  time  being  of  the  inheritance  thereof,  on  re- 
mewaU  from  time  to  time  granted  by  such  owners,  at  the  like  yearly  rent  of 
ds.  M.,  in  consideration  ^  a  like  sum  of  5/.  85.  paid  in  the  nature  of  a  fine 
upon  every  such  renewal.     And  then  the  plaintiff  assigned  as  a  breach,  that 
after  the  assignment  of  the  reversion  to  the  defendant,  and  whilst  the  plaintiff 
continued  so  possessed  of  the  demised  premises,  and  before  the  end  of  18 
years  of  the  said  term  of  21  years  granted  by  the  said  indenture,  viz.  on  the 
2l8t  of  September  1801,  (he  the  now  plaintiff)  gave  notice  to  the  defendant 
of  the  demised  premises  having  been  so  Assigned  to  the  plaintiff,  and  requested 
the  defendant,  as  assignee  of  the  reversifm,  at  the  costs  of  the  plaintiff,  to  give 
him  a  new  lease  of  the  premises,  for  the  like  fine  of  5^  85.,  for  the  like  term 
of  21  years,  at  the  like  yearly  rent  of  6s.  9d.,  payable,  &c.  with  all  covenants, 
grants,  and  articles,  as  in  the  said  indenture  of  lease  were  contained,  and  jpor- 
tieularly  with  such  covenant  for  renewal  ea  is  contained  therein,  under  the  like 
terms  as  expressed  in  that  indenture,  according  to  the  form  and  effect  of  the 
same.     And  though  the  plaintiff  was  ready  and  willing,  and  offered  to  the 
defendant  to  pay  the  costs  of  such  new  lease,  and  to  pay  him  fiuch  fine  of  5/. 
Ss.,  yet  the  defendant  did  not  give  him  such  new  lease  with  all  covenants, 
&c.,  but  on  the  contrary  refused  to  make  the  plaintiff  a  new  lease  containing 
any  covenant  for  further  renewal,  contrary  to  the  form  and  effect  of  the  said 
indEentnre  and  covenant,  &c.,  to  the  plaintifTs  damage  of  1000/. 

The  defendant  by  his  plea,  afler  craving  oyer  of  the  indenture  of  demise, 
Hod  protesting  that  the  covenants,  grants,  and  articles  therein  do  not  corres- 
pond with  those  expressed  in  various  other  leases  before  them  successively 
made  of  the  premises  comprised  in  that  indenture  by  the  owners  for  the  time 
being  of  the  inheritance  thereof,  upon  renewals  from  time  to  time  granted  by 
Mich  owners,  as  in  the  declaration  is  alleged  ;  pleaded,  that  since  he  became 
seised  of  the  reversion,  and  the  plaintiff  became  possessed  of  the  residue  of 
the  said  term,  he  the  defendant  has  been  and  is  willing  to  grant  the  plaintiff 
«  new  lease  of  the  premises,  with  all  such  covenants,  grants,  and  articles  as  in 
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the  said  indenture  of  demise  are  contained,  exciting  cnly  jthe  covenant  for 
renewal.  And  thea  he  stated,  that,  when  so  requested,  he  did  make  to  the 
plaintiff  a  new  lease  with  all  such  covenants,  &c.,  except  only  the  covenant 
for  renewal ;  of  which  he  gave  notice  to  the  plaintiff,  who  refused  to  accept 
the  same.  The  plea  then  set  forth  verbatim  the  new  lease  so  made  and  ten- 
dered by  the  defendant,  (which  was  the  same  as  the  former,  excepting  the 
covenant  for  renewal ;)  and  averred,  that  the  preqaises  comprised  in  the  latter 
were  the  saipe  as  those  in  the  former  indenture.  To  this  there  was  a  general 
demurrer,  and  joinder. 

This  case  was  argued  in  Easter  term  last,  by  Marryat.  in  support  of  the 
demurrer,  and  Abbott^  contra.  But  as  the  Court  in  giving  judgment  went  very 
fully  into  the  case,  and  noticed  the  principal  arguments ;  and  as  all  the  autho- 
rities which  were  cited  are  collected  in  the  report  of  the  same  case  in  the 
Court  of  Chancery,  in  9  Yes.  jun.  925,  and  in  Mr.  Hargreaet's  argument  in 
the  case  of  Lord  Inchiquin  v.  Bumell^  Harg.  Jur.  Arg.  411,  it  is  unneces- 
sary to  repeat  them.  The  case  stood  over  for.  consideration  till  this  term, 
when 

Lord  Ellenbokouoh,  C.  J.  delivered  the  opinion  of  the  Courts  After  stat- 
ing the  pleadings — ^The  question  arising  upon  the  whole  of  the  record  is. 
Whether  the  plaintiff  were  entitled  to  have  a  lease  executed  to  him  containing 
the  covenant  of  renewal?  And  which  question  itself  depends  upon  the  intent 
of  the  parties,  as  it  is  to  b^  collected  from  an  instrument  inaccurately  framed, 
and  from  its  shortness  affording  little  matter  from  whence,  arguments  can  be 
drawn  to  explain  its  meaning. 

The  rules  of  construction  applicable  to  covenants  are  so  well  known,  that 
it  is  hardly  necessary  to  cite  authorities  to  shew  that  every  covenant  is  to  be 
expounded  with  a  regard  to  its  context ;  that  such  exposition  must  be  upon 
the  whole  instrument  ex  anteeedentibus  et  cansequentibus,  and  according  to  the 
reasonable  sense  and  construction  of  the  words.     Plowd.  329.     In  ccmformity 
to  which  rules,  and  in  support  of  the  apparent  intent  of  the  parties,  covenants 
in  large  and  general  terms  have  been  frequently  narrowed  and  restrained. 
The  cases  of  Cage  v.  Paxton,  1  Leon.  116,  and  Broughion  v.  Chnway,  Moor 
58,  are  authorities  to  this  effect     Having  referred  generally  to  these  cases  for 
the  ground  upon  which  the  present  may  be  decided,  it  is  to  be  seen  whether 
that  part  of  the  covenant  relied  on  by  the  plaintiff,  viz.  "  to  grant  a  new  lease 
with  aU  the  covenants  of  the  then  granted  lease,"  is  not  to  he  narrowed  so  as 
to  except  that  particular  covenant     And  though  some  attempts  were  made  in 
argument  to  shew  that  the  indenture  itself  contained  some  particulars  from 
which  an  intention  to  covenant  for  a  perpetual  renewal  might  be  collected, 
they  appeared  to  us  of  too  slight  a  nature  to  afford  any  solid  foundation  for 
such  an  inference ;  and  that  the  case  necessarily  resolves  itself  into  this  question, 
viz.  whether  a  covenant  to  grant  a  new  lease  with  all  covenants  can  be  satisfied  by 
a  lease  with  all  covenants  eoM^t  the  covenant  for  renewal.     The  argument,  that 
a  covenant  for  a  lease  with  all  the  covenants  cannot  be  satisfied  by  a  lease  with  all 
but  onCf  will  have  no  weight,  if  according  to  the  fair  construction  of  the  lease, 
that  one  covenant  should  be  found  to  have  nothing  to  do  with  the  subject-matter 
to  be  granted.     The  covenant  is,  **  at  the  end  o(  18  years  of  the  term  of  21 
years '°  granted  by  the  lease,  to  grant  "  a  new  lease  for  the  like  time  and  term  of 
one-and-dwenty  years,  with  all  covenants,  grants  and  articles,  as  in  thai  inden- 
ture contained."     The  subject-matter  therefore  of  the  grant  is  one  lease,  not 
many :  for  a  new  lease  is  the  same  as  one  new  lease :  and  if  the  parties  intended 
to  contract  for  one  lease,  there  can  be  no  doubt  that  the  covenants  to  be  intro- 
duced must  be  commensurate  with  the  duration  of  such  lease,  and  suited  to 
the  subject-matter  of  the  grant.     And  the  words,  **  with  all  covenants,  grants 
and  articles,  as  in  the  then  present  indentures  were  contained,"  so  understood, 
amount  only  to  a  loose  and  general  mode  of  expressing  in  substance,  what 
follows,  viz.  *'  with  all  such  provisions  relative  to  the  enjoyment  of  the  neu) 
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"  lease  for  21  years  as  are  contained  in  the  present  lease,  relative  to  the  now 
"  subsisting  term  of  31  years."     If  the  continued  grant  of  successive  leases, 
and  not   the  grant  of  one  only,  were  intended,  it  is  natural  to  expect  that 
words  should  have  been  used  distinctly  marking  a  right  of  repeated  renewal, 
instead  of  expressions  more  immediately  applicable  to  the  case  of  a  singie 
additional  lease.     The  argument  for  the  defendant  rests  upcm  that  which  is 
not  tbe  natural  construction  of  such  a  covenant :  it  is  a  construction  which, 
without  any  apparent  consideration  for  a  grant  in  suph  extent,  leads  virtually 
to  a  grant  in  perpetuity :  whereas  the  other  construction  leads  only  to  a  single 
renewal  for  the  same  period  of  time ;  and  therefore  is  a«much  more  reasona- 
ble construction,  and  prima  facie  more  entitled  to  adoption  on  that  account 
than  the  former.    The  case  on  the  part  of  the  plaintiff  supposes  that  it  was 
the  intention  of  the  parties  to  express  what,  if  they  had  so  intended,  might 
have  been  expressed,  without  difficulty  or  ambiguity,  by  words  \iChich  would 
have  obviously  occurred  to  the  most  unexperienceid  draftsman.     Had  the 
words,  "  and  so  from  time  to  time,"  been  added  after  "  at  the  end  of  18  years 
"  of  the  said  term  of  21  years  or  before,"  this  design  in  the  parties  would 
have  been  easily  and  unequivocally  pointed  out.     Possible  cases  may  be  put 
in  which  a  grant,  such  as  the  plaintiff  contends  for,  would  be  by  no  means 
unreasonable  or  absurd ;  as  the  case  which  was  put  in  argument  on  this  ques- 
tion in  the  Court  of  Chancery  :  that  this  mi^ht  be  originally  unprofitable  sea 
beach ;  and  that  it  might  be  a  good  bargain  for  the  owner  to  part  with  it, 
without  any  prospect  of  increasing  his  fine,  in  as  much  as  while  the  leases 
were  renewed,  the  gain,  though  small,  would  be  certain,  and  when  they  were 
at  an  end,  the  lessor's  possession  would  not  be  wor.se  than  it  was  originally  : 
and  that  on  the  other  hand  it  was  but  reasonable  that  if  the  experiment  did 
not  answer,  the  lessee  should  be  at  liberty  to  give  up  the  spot  a^  the  end  of 
the  21  years  originally  granted.     But  the  answer  to  this  and  other  supposed 
cases  of  the  like  kind  q)pear8  to  be,  that  if  such  had  been  the  views  of  the 
parties  they  would  not  have  suffered  their  intention  to  rest  on  words  of  so 
ambigaous  an  import  as  those  in  question.     Persons  so  attentive  to  their  even- 
tual interests,  as  such  parties  must  be  supposed  to  have  been,  would  hardly 
have  provided  for  them  by  words  so  ill  calculated  to  ascertain  and  secure  the 
object  they  had  in  view  as  these  appear  to  be.     The  argument  built  on  the 
use  of  the  vroti  covenants^  in  the  plural  number,  h<^  not  much  weight ;  for 
independently  of  the  observations  which  J  have  already  made  on  the  loose 
aod  general  language  of  this  provision,  and  the  fair  import  of  the  whole  of  it 
taken  together,  the  word  covenants  is  in  this  case  literally  satisfied  by  the 
lessor's  granting  a  lease  with  a  covenant  for  good  title,  and  quiet  enjoyment, 
on  his  part,  to  the  lessee ;  and  the  lessee  himself  being  bound  by  no  other 
covenant  on  his  part  than  that  contained  in  the  first  indenture,  viz.  to  pay  the 
rent ;  with  power  of  entry  and  distress.     On  the  cases  which  have  been  cited 
for  the  plaintiff  it  will  not  be  necessary  to  say  much  ;  for  the  words  of  all  of 
them  differ  from  that  in  question ;  and  in  most  of  them  an  intention  of  per- 
petual renewal  may  be  fairly  collected  from  the  context.     The  only  case  on 
tbe  subject,  which  has  yet  been  decided  in  a  court  of  common  law,  is  the 
case  of  Cook  v.  Booth,  Cowp.  819 ;  which  is  certainly  a  case  very  analogous 
to  the  present,  both  in  respect  of  the  words  of  covenant,  on  which  the  claim 
to  perpetaal  renewal  is  founded,  and  also  in  respect  of  the  fact  of  successive 
renewals  of  a  lease  similar  in  terms  with  the  one  claimed.    In  that  case,  how- 
ever, the  series  of  successive  renewals  from  the  first  downwards  was  uniform 
<md  unbroken :  in  this  case,  it  is  only  alleged  that  the  covenants  correspond 
with  those  in  various  other  leases  successively  made  :  which  allegation  as  to 
various  other  leases  might  be  true,  although  there  should  have  been  several 
instauces  to  the  contrary.     That  case  was  decided  upon  two  grounds ;  first, 
that  the  parties  themselves  liad,  by  successive  renewals  of  the  Tease,  in  all  of 
which  the  covenant  of  renewal  had  been  uniformly  repeated  in  tbe  same 
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terms,  pat  their  own  constmction  upon  thb  corenant :  and   upon  this  Brst 
ground  the  judgment  of  Lord  Mansfiekl,  Mr.  Justiee  WiHes,  and  Mr.  Justice 
Ashhurst,  proceeded.    The  second  ground,  (and  on  this  the  jadgment  of  Mr, 
Justice  BuUer  proceeded,)  was,  that  the  authority  of  Bridges  t.  Hitckceek, 
(1  Bro.  P.  C.  623,)  decided  the  case  then  in  question.    As   to  the  first  o£ 
these  grounds,  inasmuch  as  the  fact  stated  respecting  the  successive  renewals 
is  so  materially  different  in  this  case  from  the  statement  in  Chok  t.  JBoatk, 
this  case  cannot  be  governed  thereby ;  even  if  it  were  competent  ''in  any 
"  form  of  action  to  bring  upon  the  record  ike  fact,  with  reference  to  the  for- 
^*  mer  leases,  as  explaining  the  contract  contained  in  the  last   lease ;"  upon 
which  point  very  grave  and  serious  doubts  have  been,  entertained,  and  which 
it  is  not  now  necessary  to  decide,  (I  allude  to  what  was  said  by  Lord  EUkm, 
in  9  Ves.  jun.  335,  and  by  the  present  Master  of  the  Rolls,  in  Moore  y.  FoUfi^ 
6  Ves.  jun.'2d8.)    As  to  the  second  ground,  the  authority  of  the  case  of 
Bridges  v.  Hitchcock,  (and  upon  which  Mr.  Jus.  Bnlier  thought  the  eaae  of 
Cook  V.  Booth  ought  to  be  decided,)  will  not  govern  the  present :  ibr  that, 
as  has  been  observed  in  argument,  did  not  turn  upon  the  covenant  to  grant 
under  the  same  covenants :  bat  had  this  additional  circumstance,  viz.  that  the 
covenant  was  to  grant  such  further  lease  as  the  lessee  should  desire.     So  that 
the  covenant  left  it  to  the  lessee  himself  to  say,  what  interest  he  wouid  require 
to  be  granted  to  him,  without  any  restriction  or  limitation,  except,  that  no 
covenant  should  be  introduced  not  contained  in  the  original  lease.     Nor  was 
it  unfair  to  infer  from  thence  that  he,  who  might  have  asked  a  lease  for  any 
number  of  years,  did  not  exceed  what  was  intended  by  requiring  one  with  a 
covenant  to  renew.     In  Fumival  v.  Crewe,  3  Atk.  84,  the  words  were  "  One 
or  more  lease  or  leases,  and  so  to  continue  the  renewing  such  lease  or  leases ;" 
words  plainly  importing  a  repetition  of  renewals ;  and  on  them  Lord  Ifard- 
wicke  relied.     But  in  this  case  there  is  not  one  word  which  hidicates  conti* 
nued  renewals.     In  the  cases  of  Hyde  v.  Skinner,  3  P.  Wms.  196,  before 
Lord  Macclesfield,  Russel  v.  Darwin,  before  Lord  Camden,  JVitton  v.  Foot, 
before  Lord   Thurhw,  2  Bro.  636,  and  Moort  v.  Foley,  6  Ves.  jun.  232,  be- 
fore Sir  Wm,  Grant,  there  was  a  covenant  to  renew  :  but  in  all  of  them  it 
was  holden,  that  there  should  be  no  perpetual  renewal.    And  thouffh  these 
cases  were  decided  in  courts  of  equity,  yet  they  were  cases  in  which  the 
Judges  sitting  in  those  courts  were  bound  to  put  the  same  construction  upon 
the  instruments  under  consideration  as  courts  of  law.  ^  Upon  these  authorities, 
therefore,  as  well  as  upon  the  reason  of  the  thing,  we  are  of  opinion,  that  the 
plaintiff  was  not  entitled  to  require  the  execution  of  a  lease  to  him  containing 
the  covenant  of  renewal ;  and  therefore  that  our  judgment  must  be  for  the  de- 
fendant.(l) 

Judgment  for  the  Defendant 


Crosse  et  Uxor,  Administratrix  of  Reeder,  v.  Smith  and  Miut, 
Executors  of  Grierson. 

7  But,  24$.    Feb.  n,  1806. 

An  executor  admioisteriiig,  having  once  reeeired  money,  attets  of  hie  testator,  cannot 
discharge  himself  under  the  plea  of  plena  odmmiMlTavU  to  an  action  by  a  bond  credi- 
tor of  bis  testator,  by  shewing  that  lie  paid  the  money  over  to  bis  co-executor,  stsb 
for  the  purpose  of  satisfying  tbe  bond  creditor  who  had  applied  for  payment  to  such 
co-executor,  if  the  co-executor  afterwards  misapplied  the  money  by  retaining  it  to 
satisly  his  own  simple  contract  debt. 

TO  debt  on  a  bond  in  the  penalty  of  1000/.,  giTen  by  Josses  Chiersos  to 

(1)  [See  2  New  R.  449,  in  the  Exchequer  Chamber,  where  the  judgment  of  the  Kiog*f 
Bench  was  affirmed.  Also,  HameU  v.  Ydliing,  2  Scho.  &  Lef.549,  555.  DtnoUng  ▼• 
MiU,  1  Mad.  541.*-W.] 
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J€kn  lUefUr,  dated  JLOth  of  Jfoy  1793,  conditioned  Tor  the  payment  of  600/. 
and  interest  at  5  per  cent  on  the  10th  of  May  1796,  the  defendant  MmU 
pleaded  piene  administramt,  except  as  to  468/.  15s.  Od. :  and,  as  to  that  sum 
his  bankruptcy  and  certificate ;  and  specially  alleged,  that  the  said  466/.  168. 
and  no  more  of  the  effects  of  Grierson^  having  b«en  received  by  him  as  such 
execalor,  were,  before  be  became  bankrupt,  misapplied,  eloigned,  and  wasted 
by  him.     That  the  plaintiff,  administratrix  after  Reeder^s  &ath,  and  before 
ber  marriage  with  the  other  plaintiff  CrosUf  proved  the  said  466/.  15i.  as  a 
creditor  under  Muni's  commission,  as  a  debt  due  from  Munt,  as  such  executor, 
to  her  as  the  administratrix  of  Reeder  at  the  suing  ont  of  the  coramissi<m,  and 
secured  by  the  bond  in  the  dedaratioa  mentioned ;  and  that  a  dividend  was 
duly  declared  and  made  under  such  commission,  of  which  the  plaintiff,  admi« 
nistratrix,  had  notice.    To  this  plea  of  the  defendant  Muni  the  plaintifb  re- 
plied, denying  that  he  had  fully  administered,  except  466/.  15^. ;  and  also 
denying  that  the  plaintiff,  administratrix,  proved  the  said  466/.  15s.  as  a  cre- 
ditor under  Mtmfs  commission,  as  a  debt,  &c.  secured,  d&c,  in  manner  and 
form  as  alleged  by  the  plea ;  and  on  these  points  issue  was  joined.    The  de- 
fendant Smiik  pleaded,  Ist,  pkne  admnistrmni^  except  as  to  4/.  175. ;  and  2dly, 
pkiu  adndmstrami^  except  the  said  4/.  17«.,  before  he  had  notice  of  the  bond  ; 
and  that  be  had  not  then,  nor  had  at  the  time  when  he  first  had  notice  of  the 
said  writing  obligatory,  or  at  any  time  since,  goods,  &c.  except  the  6aid  4/. 
17s.     To  this  the  plaintifi  replied,  taking  judgment  of  the  assets  confessed; 
denying  that  the  defendant  Smith  had  fully  administered  except  4/.  175. ;  and 
as  to  his  second  plea,  they  said  that  the  defendant  8mdth  had  at  the  time  when 
he  had  first  notice  of  the  said  writing  obligatory,  besides  the  said  4/.  175., 
goods,  &c.  to  the  amount  of  the  debt :  and  on  these  points  also  issue  was 
joined.     This  cause  was  tried  before  Lord  EUatbarougk,  C.  J.,  at  the  sittings 
after  Triniiy  term  1805,  wh«i  a  verdict  was  found  for  the  defendant  Munt^ 
and  for  the  plaintifts  against  the  defendant  iSWtt,  damages  I5. ;  and  that  the 
defendant  Smith  had  assets,  uiira  the  4/.  175.,  to  the  amount  of  400/.  only  ; 
suUect  to  the  opinion  of  the  Coort  on  the  following  case. 

ufrier«m,  the  deceased,  duly  executed  the  bond  to  Reeder  deceased  at  the 
time  it  bears  date,  and  paid  100/.  on  it  -in  his  lifetime,  and  died  on  the  17th 
January  1795;  having  made  bis  will,  and  appointed  the  defendants  executors, 
who  proved  the  will  md  administertd.    The  defendant  SmM,  lived,  4urid  still 
lives,  at  Soutkamptonf  where  Grierson  lived,  and  the  defendant  Muni  resided 
in  London,    Early  in  February  1795,  Reeder  wrote'  to  the  defendant  Muni, 
apprising  him  of  the  amount  of  the  bond  and  of  the  sums  remaining  unpaid, 
and  requiring  payment  thereof.     On  the  17th  of  the  same  February,  the  de- 
fimdant  Smiik,  having  400/.  of  Chrierson's  effects  then  in  his  hands,  as  his  exe* 
cator,  remitted  that  sum  to  the  defendant  Mum  his  co-executor,  for  the  pur- 
pose of  paying  this  bond,  of  winch  he  had  had  notice  from  Jfan^,  as  appeared  by 
the  following  letter  written  by  the  defendant  Smiih  to  Reeder.    **  Mr.  Smith*s 
''  compliments  to  Mr.  Reeder, -^nd  begs  to  inform  him  he  remitted  Mr.  Muni 
"  400/.  to  pay  his  bond  on  the  17th  February  1795,  by  a  draft  on  Messrs. 
"  Whiieheads,  bankers,  in  London,  and  that  Mr.  IfanI  acknowledged  the  re- 
"  ceipt  thereof  the  19th  ditto.     Southanpion,  98th  July  1796."    No  other 
evidence  was  given  of  the  defendant  Smith's  knowing  of  the  bond,  or  the 
Unas  of  the  condition.    At  the  time  of  the  remittance  Munt  was  in  good 
credit,  and  Smith  knew  that  he  was  a  simple  contract  creditor  of  Grierson  to 
a  larger  amount  than  400/.    Muni  applied  the  400/.  towards  the  payment  of 
the  simple  contract  debt  due  from  Chriersen  to  him ;  thoagh  he  knew  of  this 
bond,  and  had  received  the  400/.  from  Smith  to  pay  it.     Mvnt  became  bank- 
rupt on  the  4th  of  July  1796,  as  stated  in  the  pleadings.     Reeder  died  in  Oc- 
<o6cr  1797,  intesUie,  leaving  the  plaintiff  administratrix  his  only'  daughter, 
who  took  out  adminisUation  to  him.     On  the  21st  of  November  1798,  the 
plaintiff  administratrix  proved  the  money  then  dne  for  principal  and  interest 
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on  the  bond,  being  468/.  155.,  as  a  debt  under  Munfs  commission,  whereon  a 
dividend  has  been  declared,  of  which  she  had  notice,  as  stated  in  the  plead- 
ings.    Munt  has  obtained  his  certificate.     Munt  had  no  assets  of  Crrters&n  in 
his  hands  at  the  time  he  became  a  bankrupt  on  which  the  plaititilT  administra- 
trix could  found  the  proof  of  a  debt  against  him,  as  having  connnsitted  a  tk' 
vasiavit  to  the  amount  so  proved,  without  including  the  money  he  had  so 
received  from  Smith.     She  knew  the  400/.  had  been  remitted  by  JSmith  to  him 
for  the  purpose  of  paying  the4>ond  at  the  time  she  proved  the  debt  under  the 
commission.     Subsequent  to  all  these  proceedings,  and  before  the  comnience- 
ment  of  the  action,  the  plaintiffs  intermarried.    The  question  for  the  opinion 
of  the  Court  was,  whether  the  plaintiffi  were  entitled  to  recover   against  the 
'defendant  Smith?    If  the  Court  should  be  of  opinion  that  they  were,  then 
the  verdict  to  stand ;  if  not,  then  a  verdict  to  be  entered  for  the  defi^dant 
Smith, 

Dampier  for  the  plaintiffs.    The  defendant  Smith  must  stand   upon  the 
plea  of  piene  administramt :  and  then  the  questions  will  be,    1st,  Whether, 
excluding  any  idea  of  Munt*s  bankruptcy,  this  be  an  administration  by  Smith? 
2dly,  Whether  this  demand  be  barred  by  Mtmts  certificate^  or  on  the  ground 
of  the  plaintiff   administratrix  having  adq>ted  Smith* s  payment  to  Munt? 
1st,  In  Churchill  r.  Hobson,  1  S^k.  318,  and  1  P.  Wms.  241,  in  Equity,  the 
distinction  was  taken  that  where  two  trustees  join  in  a  receipt,  and  only  one 
receives  the  money,  the  other  is  not  liable  :  but  where  two  executors  join  in 
an  acquittance,  and  one  only  receives  the  money,  both  are  chargeable  for  it  as 
to  creditors,  who  are  to  have  the  utmost  benefit  of  the  law ;  but  only  the  actual 
receiver  is  liable  to  legatees  or  persons  claiming  under  distribution  who 
have  no  remedy  but  in  equity :  for  the  substantial  part  is  the  receiving  the 
money  which  aJone  is  tegurded  in  equity.  *  There  indeed  the  plaintiff  who 
had  paid  money  into  the  hands  of  his  co-executor,  wh6  afterwards  became 
bankrupt,  was  relieved ;  but  Lord  Chancellor.  Harcourt  rdied  principally  on 
the  circumstance  that  such  co-executor  had  been  the  testator's  banker,  and 
entrusted  by  him  with  the  custody  of  his  money  in  his  lifetime.     Now  here 
the  plaintiff  is  a  creditor,  and  the  defendant  is  an  executor,  and  not  merely 
a  trustee,  and  the  money  was  at  one  time  in  the  hands  of  the  defendant 
And  this  is  the  case  of  a  deuastavit  by  the  co^xecutor,  and  not  merely  that 
of  a  failure.    It  is  no  objection  that  the  bond  was  not  due  at  the  time ;  for  it 
was  payable  notwithstanding  before  a  simple  contract  debt.     Lemun  v.  Fooke, 
3  Lev.  57.     Neither  is  there  any  clause  in  this  will,  that  one  executor  shall 
not  be  answerable  for  the  default  of  another,  which  was  relied  on  by  Lord 
Northington  in  Westley  v.  Clarke  ;{a)  and  there  the  money  was  never  in  the 
power  of  the  co^xecutor.    The  principle  however  of  all  the  cases  (with  one 
exception)  is,  that  where  by  the  act  or  agreement  of  one  executor  the  testa- 
tor's effects  come  to  the  hand  of  a  co-executor,  the  former  shall  be  answer- 
able for  his  companion,  the  same  as  if  he  had  enabled  a  stranger  to  receive 
them.     This  was  laid  down  in  Gill  v.  The  Attome^-Oeneral,  Hardr.  314, 
and  confirmed  in  Sadler  v.  Hobbs,  2  Bro.  Chan.  Rep.  116,  by  Lord  Thur- 
low,  who  examined  all  the  cases,  and  disapproved  of  the  exception  made  by 
Lord  Northington  in  Westktf  v.  Clark.    All  the  cases  were  again  revised  by 
Lord  Alvanhy,  when  Master  of  the  Rolls,  in  Scurfield  v.  Howes,  3  Bro. 
Chan.  Rep.  50 ;  who,  though  he  thought  that  an  executor  merely  joining  his 
co-executor  in  a  receipt  was  not  in  all  cases  conclusive  in  equity,  yet  admitted 
that  he  was  liable  where  he  had  actually  received  the  money,  and  entrusted 
it  to  the  other  who  failed.     The  only  case  which  leans  the  other  way  is  BaH- 
ehen  v.  Scott,  2  Yes.  jun.  678,  where  an  executor  who  had  proved  the  wilf, 
but  did  not  act,  having  received  a  bill  of  exchange  by  the  post  from  a  debtor 
to  the  estate,  which  he  immediately  sent  to  the  acting  executor,  was  hdden 

(A)  Cited  in  a  note  to  FelUws  v.  Mitthdl,  1  P.  Wmi.  83,  by  Mr.  Cox. 
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bj  Lord  Laugkbmraugk,  C.  not  to  be  char|[eable.    Bat  tliat  was  in  the  case  of 
a  residaary  legatee,  and  therefore  falls  within  the  distinction  in  Churchill  v. 
Heb$am.     And  the  executor  sought  to  be  charged  never  acted ;  but  here  the 
defendnnt   acted  as  well  as  Muni;  for  it  is  stated  that  theff  administered. 
Besides,  that  case  was  very  little  discussed.    In  Bacon  v.  Bacmt^  5  Yes.  jun. 
331,  oae  executor  living  in  lAmdon  had  paid  money  to  his  co^xecutor  living 
in  the  country,  where  the  testator  had  also  resided,  in  order  to  pay  debts  con- 
tracted in  the  neighbourhood,  which  were  likely  to  be  best  known  to  such 
co-execator  who  had  been  the  confidential  agent  and  attorney  of  the  testator : 
under  which  circumstances  the  Lord  Ghancdlor  held  him  not  liable :  but 
there  was   also  an  express  clause  in  the  will  that  neither  of  the  executors 
should  be  liable  for  the  act,  receipt,  or  default  of  the  other ;  which  was  relied 
oo  in  WestUy  v.  Ckarht,    And  none  of  those  excited  cases  were  so  strong 
as  this,  where  the  money  was  at  one  time  in  Smith's  hands,  who  had  taken 
upon  him  to  administer,  and  who  trusted  it  to  Munt^  knowing  that  he  was  a 
simple  contract  creditor,  and  that  if  the  estate  were  not  solvent  he  was  inte» 
rested  in  making  away  with  it    Then  supposing  Smith's  handing  over  the 
money  to  Muni  not  to  discharge  him  <m  the  plea  of  plene  admnistravitf  the 
second  questicm  is,  whether  Munfs  certificate  can  be  a  bar  to  this  action 
against  Smith  ?    Executors  have  a  joint  and  entire  interest,  in  all  the  goods  of 
the  testator,  and  any  suit  against  them  teust  be  ^nt,  otherwise  they  may 
plead  in  abatement.     But  though  the  demand  be  |»rtsta/«u:te  joint,  one  execu- 
tor may  discharge  himself  by  dewing  an  administration  b^  hira,  or  other 
legal  discharge.    Now  Jfim^'s  bankruptcy  and  certificate  are  only  a  discharge 
of  himself;  for  by  stat.  10  Ann.  c.  15.  s.  3,  it  is  provided,  that  no  person  who 
stands  jointly  bound  with  the  bankrupt  shall  be  thereby  discharged.     And  as 
the  assets  oame  into  Muni's  hands  by  Smithes  assent,  the  receipt  in  that  case 
is  joint,  according  to  the  doctrine  in  GiU  v.  The  Attomey-OeneraJf  Hardr. 
314.    The  objection  that  the  plaintiff  has  discharged  Smith  by  resorting  to 
Muni's  estate,  supposes  their  separate  remedies  <to  be  inconsistent :  but  that 
is  not  so ;  for  whatever  is  obtained  by  the  plaintiff  under  Muni's  commission 
is  so  much  in  aid  of  Smith.    As  in  case  of  a  bill  of  exchange,  the  indorsee 
may  pursue  his  remedy  against  all  whose  names  are  on  the  hSl,  so  that  upon 
the  whole  he  does  not  recover  more  than  the  amount  of  the  bill.    So  these 
are  concurrent  remedies. 

Manyat  contra.     The  sUt  10  Ann.  only  extends  to  jaini  ccniro/cters^ 
which  does  not  apply  to  executors.    The  case  Ez  parte  LloDeUyn^  Co.  Bank. 
L.  166,  3d  edit  shews  that  a  debt  of  this  sort,  contracted  by  an  executor  who 
has  wasted  the  goods  of  his  testator,  is  proveable  under  the  executor's  commis- 
sion;  and,  being  so,  is  discharged  by  his  certificate.     And  the  exercise  of  the 
option  of  so  proving  the  debt  by  the  plaintiff  administratrix  under  Mun^s  com« 
mission  operates  to  preclude  any  remedy  which  Smith  might  otherwise  have 
hsd  against  Muni,  however  it  may  exonerate  iSWitYA  as  to  so  much  of  the  debt 
as  may  be  recovered  under  Muni^s  commission.     The  principal  question,  how- 
ever, is,  how  far  payment  by  one  co-executor  to  another  of  part  of  the  assets 
of  their  testator,  with  a  view  to  a  regular  course  of  administration,  and  in  con- 
sequence of  the  application  of  the  iMud  creditor  to  such  other  co-executor  for 
payment,  can  be  considered  as  a  deoastamt  ?    The  payment  to  the  coNcxecutor 
was  induced  by  the  application  of  the  creditor  himself  to  such  co-executor, 
from  whom  it  was  more  convenient  to  liim  to  receive  it.    It  would  be  injii- 
nouB  to  creditors  in  general,  if  each  executor  were  obliged  to  pay  to  the  r^ 
apecttve  creditors  their  proportions  of  the  assets  collect^  by  himself:  addi- 
tional delay  and  expence  would  be  indnced.    There  Is  no  authority  in  a  court 
of  law  for  making  such  a  bona  fide  transfer  of  the  assets  from  one  co-executor 
to  another  a  deoastamt ;  and  the  later  decisions  in  equity  are  against  it,  which 
have  much  relaxed  the  ancient  strict  rule  binding  executors  for  each  oUiers' 
>6tB.    Jcnning  in  a  written  receipt  for  assets  was  formerly  hdden  to  make  a 
Vol.  IV.  16 
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co-executor  liable,  though  he  did  not  in  fact  receive  the  money ;  but  now  it 
seems  that  whateyer  he  does  bona  fide  in  laying  out,  or  remitting   money,  or 
lodging  it  with  a  banker  whose  sdvency  is  not  questionable  at  the  time,  it  will 
discharge  an  executor ;  and  that  he  shall  only  be  answerable  for   breach  of 
trust  or  palpable  negligence  in  administering  the  effects.     The  opinion  in  €HU 
V.  The  Attomey-Generaiy  Hardr.  314,  was  an  obiUr  didum.     Lord  Northing- 
ton,  in  Westley  t.  Ciarke,  1  P.  Wms.  83,  n.,  first  exonerated  an  executor  who 
had  merely  joined  in  giving  a  receipt  from  liability  to  answer  for  the  applica- 
tion of  the  money  by  &b  co-executor  who  had  in  fact  received   it.     And  in 
Churchill  V.  Hobson,  I  P.  Wms.  241,  even  while  the  strict  rule  prevailed, 
Lord  Harcourt  held  that  it  did  not  bind  an  innocent  co-executor  as  against 
legatees :  and  he  there  held  that  an  executor  was  entitled  to  his  discharge  who 
hiul  lodged  assets  received  by  him  in  the  hands  of  the  same  banker  who  had 
been  employed  by  his  testator,  though  he  afterwards  failed.     And  in  Sadier  v. 
Hobbs,  2  Bro.  Chan.  Cas.  114,  the  executor  who  was  holden  liable  for  the  mis- 
application of  the  assets  by  another,  had  conducted  himself  very  improperly : 
he  had  joined  with  his  co-executor  in  drawing  the  money  out  of  a  solvent 
house,  and  putting  it  into  the  hjandB  of  another  house  in  which  the  co-executor 
was  a  partner,  where  it  was  suffered  to  remain  for  several  years,  till  they  be- 
came insolvent :  and  soon  after  such  transfer  the  first  executor  received  from 
the  house  of  his  co-executor  a  large  sum  in  which  they  were  indebted  to  him 
before ;  from  whence  an  undue  motive  for  the  transfer  might  be  inferred.     So 
in  ScurfiM  v.  Howes,  3  Bro.  Chan.  Rep.  90,  where  the  party  acted  more  as 
trastee  than  as  executor,  there  was  also  a  direct  violation  of  the  trusts  of  the 
will.     The  mortgage-money,  when  paid  off,  was  directed  to  be  laid  out  in 
government  securities,  and  the  co-executor  and  trustee  who  joined  in  the  re- 
ceipt and  reconveyance  suffered  the  money  to  remain  in  other  hands.     Since 
the  opinion  of  Lord  Thurlow  in  Sadler  v.  Hobbs,  it  has  been  decided  in  the 
two  cases  of  Balehen  v.  Scott,  2  Ves.  jun.  678,  and  Bacon  v.  Bacon,  5  Ves. 
jun.  331,  that  the  mere  putting  of  assets  into  the  hands  of  an  executor  will  not 
make  him  liable  lor  the  subsequent  misapplication  of  his  co-executor.     In  the 
first  of  these  the  one  executor  actually  received  a  bill  by  the  post,  which  he 
immediately  transmitted  to  the  acting  executor.     In  the  other  case  the  one 
executor  had  transmitted  the  n^oney  to  his  co-executor  in  the  country,  who 
had  been  a  confidential  agent  of  the  testator,  for  the  purpose  of  paying  the 
testator's  debts  there ;  which  was  deemed  sufficient  for  his  discharge.     The 
ground  of  the  decision  was,  that  the  payment  was  made  in  the  usual  course  of 
bufflness,  and  no  blame  or  negligence  was  imputable  to  the  solvent  executor. 
And  the  same  rule  prevails  in  the  case  of  a  receiver  appointed  by  the  Court  of 
Chancery,  3  Atk.  480 ;  Knighi  v.  Ld,  Plymouth.    It  is  agreed  that  if  goods 
be  impaired  in  the  hands  of  an  executor  without  his  default  he  is  not  liable,  6 
Mod.  181.  •  [Lord  Ellenborough  asked  what  would  be  the  case  if  an  executor 
were  robbed  t]     An  executor  is  not  liable  more  than  a  common  bailee ;  and 
he  would  certainly  not  be  liable  in  case  of  a  robbery. 

Dampur,  in  reply,  said,  that  h  joint  obligation  arose  out  of  the  joint  receipt 
of  the  executors,  and  therefore  the  case  came  within  the  stat  10  Ann. ;  and 
that  the  plaintiffs  having  proved  the  debt  under  Jlfim^s* commission  could  not 
prejudice  Smith,  though  it  might  favour  him ;  for  if  as  between  the  two  exe- 
cutors Smith's  demand  against  Mtmt  existed  before  the  act  of  bankruptcy  he 
might  have  proved  it  under  the  commission ;  if  afterwards,  the  certificate  was 
no  bar.  That  the  inconvenience  of  executors  playing  the  money  of  the  testa- 
tor into  each  other's  hands  would  be  much  greater  to  creditors  in  general  than 
making  each  executor  personally  accountable  for  what  he  actually  received 
proportionably  to  each  creditor.  And  that  upon  a  review  of  all  the  cases  the 
general  rule  appeared  to  be,  that  an  executor  was  liable  to  account  for  what 
he  actuidiy  received,  unless  he  could  excuse  himself  by  special  circumstancesi 
auchas  had  been  admitted,  tfaouj^  not  without  question,  in  some  of  the  cases: 
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hot  at  any  rate,  that  those  equitable  circamstaoces,  if  they  existed  at  all,  bow- 
ever  they  might  operate  to  induce  a  court  of  equity  to  give  an  executor  his 
discharge,  could  be  no  defence  at  law,  where  the  fact  of  the  receipt  of  assets 
by  an  executor  was  conclusive  against  him,  unless  he  could  shew  a  due  admi- 
nistraticm  of  them  under  the  plea  of  plene  admnistreBoU, 

Lord  EU.BNBOROUOH,  C.  J.  said,  it  was  a  case  of  the  first  impression  in  a 
court  of  law,  and  very  fit  to  be  maturely  considered.  The  case  therefore 
stood  over  till  this  term,  when  his  Lordship  delivered  the  judgment  of  the 
Court.  ... 

After  stating  the  record  and  case ;  the  only  material  question  in  this  case  is, 
whether  Smith  the  defendant,  having  once  as  executor  of  Grierson  deceased 
had  400/.  of  Grierson  in  his  hands,  liable  to  the  payment  of  Reeder^s  bond 
debt  to  the  plaintiff*,  for  which  this  action  is  brought,  and  capable  of  being  so 
applied,  is  discharged  in  point  of  law,  by  having  paid  that  money  over  to  his 
co-executor  Munt,  for  the  purpose  of  being  applied  by  such  co-executor  in 
payment  of  this  bond ;  but  who  was  afterwards  guilty  of  a  deoastami  in  re* 
spect  thereto?  Another  point  was  made  in  argumient  as  to  the  effect  of  the 
partial  satisfaction  which  the  plaintiff's  wife  EHza  Lawenee  Crosse  obtained 
against  the  defendant  Munt^  by  a  proof  and  dividend  under  his  commission 
upon  the  same  sum  of  money.  But  as  that  can  unquestionably  operate  in 
point  of  law  no  further  than  as  an  extinction  of  the  plaintiff's  debt  pro  tanto^ 
\.  e.  to  the  amount  of  the  dividend  received  from  the  other  executor  Munt^ 
who  was  jointly  liable  with  the  defendant  Smith  for  the  entire  sum,  and  not  as 
a  bar  to  this  action  as  against  Smithy  it  is  unnecessary  to  occupy  further  time 
in  the  consideration  of  so  clear  a  proposition. 

It  has  heretofore,  in  many  cases,  been  made  a  question,  where  by  the  act  or 
agreement  of  one  executor  money  gets  into  the  hands  of  his  companion,  the 
other  executes,  whether  both  shall  be  answerable?    In  SadUr  v.  Hobbs,  2 
Bro.  116,  Lord  Thurlow,  founding  himself  upon  the  case  before  Lord  Hale, 
then  Ch.  Baron,  in  Hardres,  114,  Gill  v.  I%e  Attorney-General,  was  of  opi- 
nion, that  if  one  executor  put  money  into  the  hands  of  his  companion,  he 
shews  that  he  had  it  in  his  power  to  secure  it,  and  that  his  companion,  for 
some  reason,  was  permitted  to  obtain  possession  of  the  money.     In  Westley 
v.  Clarke,  (in  Mr,  Coi^s  notes  on  Fellows  v.  Mitchell  and  Owen,  I  P.  Wms. 
83,)  Lord  Ndrthington  had  held  a  doctrine  more  favourable  to  executors :  he 
laid  the  main  stress  on  the  act  of  receiving  the  money.    He  says,  "  The  mate- 
**  rial  part  of  this  transaction  is  the  receiving  of  the  money,  which  was  by  que 
"  Thompson  only ;  the  other  signing  the  receipt  is  only  form.    I  am  therefore 
/*  of  opinion  and  declare,  that  the  defendants  Clarke  and  Betts  (the  other  exe* 
**  cators)  are  not  liable  to  make  good  the  sum  of  000/.  (the  sura  not  accounted 
"  for  by  l^hompson  the  bankrupt  executor),  no  part  of  which  came  to  their 
**  lands ;  the  same  having  been  received  by  Thompson  the  bankrupt.'*     It  ap- 
pears therefore  from  this,  that  the  ground  upon  which  alone  the  other  execu- 
tors were  holden  exempt  from  a  responsibility  for  this  sum,  was  the  fact  of 
their  having  received  no  part  of  it.     And  that  if  the  money  had  come  to  their 
hands  also,  Lord  Northington  would  have  holden  them  equally  liable  with  the 
other  executor  for  what  they  had  received.     And  Lord  Alvanley,  when  Master 
of  the  Rolls,  in  the  case  of  Hovey  v.  Blakeman,  4  Ves.  jun.  008,  says,  that 
^e  perfectly  concurs  in  Westley  v.  Clarke,  the  above  mentioned  case  before 
Lord  Northington.    And  the  doubt  almost  in  every  case  seems  to  have  been, 
whether  an  executor  joining  in  a  receipt,  or  doing  some  other  necessary  act  to 
enable  his  companion  to  receive,  be  chargeable  as  if  he  had  himself  received ; 
there  never  being  any  question  made  what  would  have  been  the  effect  of  his 
own  personal  receipt  and  possession  of  the  assets.    It  never  has  been  made  a 
doubt  in  any  case  at  law,  that  if  money  has,  in  the  language  of  the  plea, 
"  come  to  thuexecidor^s  hamk  to  be  administered,**  that  it  must  also  have  been 
m  fact  applied  by  him  in  a  due  course  of  administration  in  order  to  his  dis> 
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charge.    And  it  never  has  been  thrown  out  in  any  case  t^t  I  can  find  before 
that  of  Bacon  ▼.  Bacon,  5  Yes.  jun.  33,  (which  however  was  not  the  case  of 
a  creditor  plaintiff,)  that  it  is  saffieient  '*  if  the  bosiness  were  transacted  in  the 
ordinary  manner,  unless  there  were  some  circumstance  to  awaken  su^icion." 
It  would  indeed  follow  fi^om  that  doctrine,  that  an  executor  was  to  fa«  consi- 
dered, as  the  defendant's  counsel  ventured  to  contend  he  should  be,  i.  e.  as  a 
mere  ordinary  bailee ;  an  idea  probably  then  for  the  first  time  suggested  in  a 
court  of  law.     As  no  case  at  law  has  yet  decided,  that  an  executor  once  be- 
come fully  responsible  by  actual  receipt  of  a  part  of  his  testator's  property, 
for  the  due  administratiop  thereof,  can  found  his  discharge  in  respect  thereof, 
as  against  a  creditor  seeking  satisfaction  out  of  the  testator's  assets,  either  on 
the  score  of  inevitable  accident,  as  destruction  by  fire,  loss  by  robbery,  or  the 
like,  or  reasonable  confidence  disappointed,  or  loss  by  any  of  the  varioas  means 
which  afford  excuse  to  ordinary  agents  and  bailees  in  oases  of  loss  without  any 
negligence  on  their  part;  I  say,  as  no  such  case  in  respect  to  executors  has 
yet  occurred  in  a  court  of  law,  we  are  not  fi-om  the  particular  hardship  of  the 
present  case  auth<Mrised  to  make  such  a  precedent  in  favour  of  this  defendant. 
In  conformity,  therefore,  to  the  rules  of  law  as  handed  down  to  us  in  respect 
to  executors,  we  are  obliged  to  pronounce  that  the  defendant  Smith,  having 
once  received  and  fidly  had  under  his  controul  assets  of  the  testator  applicable 
to  the  payment  of  this  bond  debt,  was  responsible  for  the  application  thereof 
to  that  purpose :  and  such  application  having  been  disappointed  by  the  miscon- 
duct of  his  co^xecutor  whom  he  employed  to  make  the  payment  in  question, 
he  is  liable  for  the  consequences  of  such  misconduct  as  much  as  if  the  misap- 
plication had  been  made  by  any  other  agent  of  a  less  accredited  and  inferior 
description :  and  that  therefore  the  verdict,  which  has  in  this  case  been  found 
against  the  defendant  Smith,  must  stand. 

Judgment  for  the  Plaintiff:(  1 ) 


Roe,  on  the  Demise  of  £.  Child,  and  Mary  his  Wife,  v.  Wright 

7  East,  359.    Feb.  11, 1806. 

The  word  estate  will  carry  a  fee  in  a  will,  if  not  restrained  by  other  words ;  and  held 
that  it  was  not  restrained  in  a  demise  of  ^  all  my  eetatei  lands,  &c.  known  itid  called 
«*  by  the  name  of  the  Coal  Yard  in  the  pariah  of  St.  Qiles,  London.** 

IN  ^ectment,  for  certain  houses  aud  premises  called  the  Coal  Yard,  in  the 
parish  of  St.  Giles,  in  the  county  of  Middlesex,  which  was  tried  before  Lord 
EUenhorougk,  C.  J.  at  Westminster  after  last  Michaelmas  term,  a  verdict  was 
entered  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following 
case. 

James  Camper  being  seised  in  a  fee  of  the  premises  in  question,  and  also 
seised  and  possessed  of  other  freehold,  copyhold,  and  leasehold  estates  in  Es- 
sex, Middlesex,  and  Huntingdonshire,  by  his  will  duly  executed,  dated  28th  of 
January  1763)  devised  as  follows.  "As  touching  such  worldly  and  personal 
"  ea^te  wherewith  it  hath  pleased  Ood  to  bless  me,  I  give,  devi8e>  and  dis- 
"  pose  of  the  same  in  the  following  manner.  Imprimis,  I  give  and  devise 
''  unto  my  loving  wife  Sarah  Camper  all  my  lands,  houses,  &c.  freehold,  cq>y- 
''  hold,  and  leasehold  whatsoever  and  wheresoever,  and  to  receive  the  rents  and 
''  profits  thereof  during  her  natural  life,  and  also  all  my  deeds,  mortgages, 
''  bonds,  and.  writings,  and  also  all  my  stock,  ffoods,  chattels,  effects,  and  per- 
"  sonal  estate  whatsoever  and  wheresoever ;  she  paying  thereout  the  legaciea 
"  hereinafter  given  and  disposed  of.     And  I  dp  hereby  appoint  my  said  wife 

(1)  [See  aec.  Walker  v.  SymOnds,  (by  Ld.  Eldon,)  3  Swanst.  64.  McJ^air't  Appeal, 
4Rawle,157.  SterreU'e  Appeal,^  V%nu.K.A9St.  Pefer  v.  Bever/w,  10  Pet.  632.  See  alio, 
Jfeltayre  y.  MorrU^  14  Wend.  90.— W.] 
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"  sole  ezectttrix  of  this  my  will.    And  after  her  natural  life,  I  do  hereby 

*'  order,  direct,  give,  devise,  and  bequeath  all  my  lands,  houses,  &c.  freehold, 

"  Gopyhdd,  and  leasehcrfd,  in  manner  following :  I  give  and  devise  unto  my 

**  grandaoo  James  Wright  all  my  lands,  freehdd,  copyhold,  and  leasehold,  in 

"  the  county  of  Essez^  (except  herein  excepted  and  reserved  the  house  I  now 

''  live,  with  all  the  lands,  yards,  outhouses,  stables,  and  all  other  conveniences 

"  and  appurtcmances  thereunto  belonging  and  to  be  hereinafter  disposed  of.) 

"  Also  I  give  and  devise  unto  ray  grandson  James  Wright  all  my  estate,  free- 

"  hold  and  copyhold,  Lying,  and  being  in  the  town  of  EUington  in  Hunting* 

**  dtmshire.     And  also  I  give,  devise,  and  bequeath  unto  my  grandson  John 

''  Wright  ail  my  estate^  lands,  &c.  hiawn  and  coiled  hy  the  name  of  the  Coal 

"  Yard,  in  the  parish  of  Saint  Giles,  London.     Also  I  give  unto  my  grandson 

'*  John  WrigJU  500/.,  to  be  paid  in  six  months  afler  my  decease.     Also  I  give 

*'  and  devise  unto  my  grandson  /antes  Camper  the  house  I  now  live  in,  with 

"  all  the  lands,  yards,  outhouses  and  all  the  appurtenances  belonging  to  the  same, 

"  and  also  all  my  houses  and  lands,  commonly  called  and  known  by  the  name 

"  of  Castie  Yard,  in  Holbom,  London,  and  now  in  the  tenure  or  occupation  of 

"  George  Oidmixon,  Esq.     Also  I  give  and  devise  unto  my  grandson  James 

"  Caa^  500/.,  to  be  paid  when  he  shall  atuin  his  age  of  21  years."     The 

testator  died  on  the  30th  of  January  1763,  leaving  Sarah  Camper  his  widow, 

and  his  three  grandsons,  James  Wright,  John  Wright,  and  James  Camper, 

named  in  his  will  him  surviving ;  which  James  Camper  was  also  his  heir  at 

Jaw.    Upon  the  death  of  the  tesutor  Sarah  Camper  the  widow  entered  into 

and  continued  in  possession  of  the  premises,  together  with  the  other  property 

defised  to  her  during  her  life.     Upon  her  death,  John  Wright  entered  into 

possession  of  the  said  houses  and  premises,  called  the  Coai  Yard,  in  the  parish 

of  Saint  Giles^  Middlesex,  and  continued  possessed  until  May  1805)  when  he 

died ;  leaving  the  defendant  James  Camper  Wright,  his  heir  at  law ;  who  on 

tbe  death  of  John  Wright  took  possession  of  the  premises,  and  held  them  at 

the  time  of  the  demise  and  ejectment.    James  Camper,  the  testator's  grandson 

and  heir  at  law,  died  in  1768,  intestate  as  to  the  premises  in  question ;  leaving 

Mary  the  wife  of  E,  Child  (one  of  the  lessors  of  the  plaintiff)  his  only  child 

and  heir  at  law,  and  also  the  heir  at  law  of  the  testator.     The  question  for 

the  opinion  of  the  Court  was,  whether  the  lessors  of  the  plaintiff  were  entitled 

to  recover  t     If  they  were,  the  verdict  was  to  stand ;  if  not,  a  nonsuit  was  to 

be  entered. 

Marryat,  for  the  lessors  of  the  plaintiff,  contended  that  by  the  devise  to 
the  testator's  grandson  John  Wright  o(  **  ail  his  estate,  lands,  6lc,  known  and 
called  by  the  name  of  the  Coai  Yard,  in  the  parish  of  St.  Giles,  London," 
the  fee  did  not  pass,  but  only  a  life  estate.  There  are  indeed  introductory 
words,  as  touching  the  devisor's  workUy  and  personal  estate ;  but  they  are 
satisfied  by  his  having  given  a  life  estate  in  all  his  property  to  his  widow ; 
after  which  follow  fresh  words  <rf  introduction,  **  and  after  her  natural  life," 
&^.,  which  do  not  indicate  an^  intention  to  pass  the  fee  to  the  devisees  in 
remainder ;  and  there  are  no  words  of  limitation  annexed  to  the  devise  in 
qoestion.  The  only  question  then  is.  Whether  the  word  estate,  coupled  as  it 
u  with  other  explanatory  words,  be  sufficient  to  carry  the  fee  ?  The  devisor 
by  the  introductory  words  devises  "  all  his  iands,  &c.  in  manner  following ;" 
what  follows  then  is  merely  an  indication  of  the  several  persons  amongst  whom 
the  lands  were  to  be  distributed  :  and  though  words  of  amplification  may  be 
^^>  they  still  refer  to  the  things  themselves  which  he  had  so  expressed  his 
intention  to  dispose  of,  and  not  to  the  quantum  of  interest  which  he  had  in 
the  several  properties.  He  explains  what  he  means  by  the  word  estate  by  the 
words  lands,  &c. :  and  still  further  to  shew  that  he  only  intended  the  word 
estate  as  a  local  description  of  the  thing,  he  adds,  "  known  and  called  by  the 
name  of  the  Coai  Yard,"  6lc.    In  the  former  case  of  Doe  v.  Wright,{a)  <m 

(«)  8  Term  Rep.  64  and  vide  S.  C.  Doe  d.  Wright  v.  Child^  1  New  Rep.  336. 
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another  clause  of  the  will  devising  the  estate  in  EsMez  to  James  Wriffkt,  only 
an  estate  for  life  was  hdden  to  pass ;  and  though  the  word  esiaie  does  not 
occur  in  that  devise,  and  the  force  of  that  word  in  general  to  pass  a  fee  was 
acknowledged ;  yet  from  the  insertion  of  it  in  one  clause  and  the  omission  of 
it  in  another  coupled  with  it,  devising  two  estates  to  the  same  person,  withoat 
any  apparent  intention  to  convey  a  greater  interest  in  the  one  estate  than  in 
the  other,  and  still  further  when  coupled  with,  Hogan  v.  Jackson^  Cowp.  906, 
and  explained  by  the  word  lands^  which  is  also  used  in  the  second  introduc- 
tory words,  it  is  apparent  that  the  devisor  did  not  use  the  word  tstaie  in  its 
largest  legal  signification,  but  in  its  ordinary  local  one.     If  the  devisor  had 
given  aU  his  estate  in  the  Coal  Yard,  that  would  have  shewn  that  be  meant 
to  convey  all  his  interest  in  the  estate.     In  Tuffnell  v.  JPage{a)  a  devise  of 
"  mtf  estate  at  Kirbt  Hall''  was  indeed  decreed  to  carry  a  fee ;  but  there 
were  preliminary  words  denoting  the  devisor's  intention  to  settle  aU  the  estate 
tdhich  he  had :  and  there  the  word  estate  stood  alone  and  not  explained  by  the 
local  word  iands ;  and  so  it  did  in  Holdfast  v.  Marten,  I  Term  Rep.  41 1, 
where,  however,  the  Court  relied  much  on  the  use  of  the  same  word  in  the 
residuary  clause  to  convey  the  fee.     Then  if  the  operating  words  of  the 
devise,  taken  altogether,  are  not  in  themselves  sufficient  to  carry  the  fee,  the 
first  introductory  words,  supposing  them  to  override  the  whole  will,  cannot 
have  that  effect :  as  in  Doe  d.  JSmaU  v.  Allen,  6  Term  Rep.  497,  where  a 
devise  of  '*  all  my  messuages,  lands,"  &c.  in  S.  to  A.  were  holden  to  carry 
only  a  life  estate,  though  preceded  by  introductory  words  "  as  to  what  real 
and  personal  estate  it  has  pleased  God  to  bless  me  with.'' 

Williams,  Serjt.,  contra,  contended  that,  the  word  estate  in  itself  carries  a 
fee,  and  according  to  what  was  said  by  HoU,  C.  J.  in  Countess  of  Bridgwater 
V.  Duhe^  Bolton,  6  Mod.  106,  and  1  Salk.  296,  and  by  Bulkr,  J.  laHoldr 
fast  V.  Marten,(h)  requires  words  of  restraint  to  make  it  carry  a  less  estate ; 
and  that  here  neither  the  words  ''  lands,  &c."  nor  the  designation  of  the 
estate  by  the  name  of  the  Coal  Yard  did  so  restrain  it;  but  that  it  stood  as  a 
devise  of  "  all  my  Estate  in  the  parish  of  St,  Giles,"  &c.  which  according 
to  all  the  authorities  was  a  designati<»i  not  only  of  the  thing,  but  of  the  devi- 
sor's interest  in  it ;  as  in  Wilson  v.  Robinson,  2  Lev.  91,  and  1  Mod.  100, 
where  the  devise  was  of  "  all  my  tenantright  estate  at  B"  6lc,  and  in  Barry 
v.  Edgeworth,  2  P.  Wms.  523,  where  a  devise  of  all  my  land  and  estate  in  Upper 
Catesby  to  W,  E.  was  deemed  to  carry  the  fee ;  for  otherwise,  as  was  said,  the 
word  estate  would  have  no  effect,  as  the  word  lands  was  enough  to  carry  the 
state  for  life.  In  Bailis  v.  Gale,  1  Ves.  48,  the  devise  was  of  "  all  that  estate 
I  bought  of  Mead  ;"  in  Ibbatson  v.  Beckwithi  Cas.  in  £q.  temp.  Talb.  157,  it 
was  of  "  all  my  estate  at  N,  (and  m  N.  was  said  to  be  the  same  as  at  N.); 
in  Tufhell  v.  Page,  2  Atk.  37,  it  was  of  *'  my  estate  in  Kirby  Hall  to  A.  S. 
and  after  his  death  to  W.  T.  my  estate  at  Kirby  Hall ;"  and  in  Tanner  v. 
Wise,  3  P.  Wms.  294,  it  was  of  *'  all  the  rest  of  my  esta^,"  Slc.  :  and  in  all 
these  cases  the  fee  was  holden  to  pass.  Lastly,  he  referred  to  Cole  v.  Raw- 
linson,  Salk.  234,  where  the  devise  was  of  "  my  estate,  right,  title,  and  inte- 
rest, &e.  in  whatever  I  hold  by  lease  from  /.  F,,  and  also  the  house  called  the 
Bell  Tavern,  to  /.  JB."  and  three  Judges  (against  one)  read  the  will  as  if  it 
had  been  "  I  give  all  my  estate,  6lc.  in  the  house  called  the  Bell  Tavern  to 

(a)  2  Atk.  37.  The  distinction  was  also  alluded  to,  which  had  been  once  taken,  be- 
tween the  words  my  estate  in  A,  and  my  estate  at  A, ;  but  the  opinion  of  Ld.  TaXhoi  in 
Ibbetson  v.  Beekunth,  Cas.  Temp.  Talb.  157,  and  that  of  Ld.  Harduneht  in  Goodwyn  v. 
Goodwyn,  I  Ves.  228,  were  said  in  anawer  to  have  gotten  rid  of  that  subtlety.  And  it 
was  observed,  that  in  the  latter  case  the  addition  of  the  words  **  in  the  oeeupaHon  of 
such  a  tenant,"  was  not  considered  by  Ld.  Hardwieke  as  restraining  the  general  legal 
effect  of  the  word  estate.  And  WHUams,  Serjt.  noticed  that  the  supposition  of  the  con- 
trary by  Lord  Kenyan  in  Ftetehtr  r.  Smitan,  2  Term  Rep.  659,  referring  to  the  case  in 
Vesey,  was  a  mistake. 

{b)  I  Term  Rep.  414,  and  vide  Doe  v.  BumsaU,  6  Teim  Rep.  34. 
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J.  A/'  and  held  that  J.  JB.  took  a  fee  in  the  Btll  Taoem,  And  he  added, 
that  when  the  devisor  meant  to  give  only  a  life  estate,  as  in  the  prior  detise  to 
his  wife,  he  had  expressly  said  so. 

Marryat^  in  reply,  said,  that  in  none  of  the  cases  cited,  where  the  word 
tstate  was  holden  to  carry  the  fee,  were  there  any  words  of  restraint  and  loca- 
lity coopled  with  it,  such  as  the  words  land  called,  d&c,  except  in  Barry  v. 
Edgeworth  ;  and  there  the  word  land  preceded  the  word  estate  which  shewed 
an  intentKMi  to  give  the  whole  interest  in  addition  to  the  land  itself.  And  in 
Coh  V.  RawUnson  there  were  even  words  of  amplification,  such  as  right,  title, 
and  interest y  in  addition  to  the  word  estate.  After  time  taken  by  the  Court  to 
look  into  the  authorities  cited, 

Lord   Ellbnborough,  G.  J.  now  delivered  judgment.    The  question  is, 
Whether  under  these  words  in  a  will,  '^  I  give,  devise,  and  bequeath  unto  my 
grandson  John  Wright  all  my  estate,  lands,  ifc,  known  and  called  by  the  name  of 
the  Co^  Yard,  in  the  parish  of  Saint  Giles,  London,"  the  devisee  took  an  es- 
tate in  fee,  or  for  life  7    The  lessors  of  the  plaintiff,  of  whom  Mary  is  heir  at 
law  of  the  testator,  contend  that  the  devisee  took  only  an  estate  for  life :  the 
defendant,  who  is  heir  at  law  of  the  devisee  John  Wright,  contends  that  he 
took  an  estate  in  fee.     It  is  admitted  by  the  counsel  for  the  lessors  of  the 
plaintiff,  that  the  words  all  my  estate,  in  a  will,  in  general  comprehend  not 
only  the  thing,  or  subject  matter  of  the  devisee,  but  the  interest  in  it,  and  give 
a  fee  to  the  devisee,  unless  the  effect  of  these  words  be  restrained  or  qualified 
by  the  context.     But  he  contends,  that  the  effect  of  them  is  so  restrained  and 
qualified  in  the  present  instance ;  and  that  the  words  *'  lands,  &c.  known  and 
"  called  by  the  name  of  the  Coal  Yard,  in  the  parish  of  St.  Giles,  London/' 
which  immediately  follow  the  word  estate,  are. to  be  understood  as  merely 
descriptive  of  the  name  and  local  situation  of  the  thing  or  subject  of  the  de- 
vise, and  not  of  the  devisoHa  interest  therein  :  and  that  the  word  estate,  thus 
accompanied,  has  no  other  effect  than  the  words,  "  lands  freehold  and  copy- 
hald,"  in  an  antecedent  part  of  this  same  will  have  already,  by  a  decision  of 
this  Court,  and  also  since  of  the  Court  of  Common  Pleas,  been  allowed  to 
have,  in  the  case  of  Doe  dem.  Child  et  Ux.  v.  Wright,  8  Term  Rep.  64,  and 
in  that  of  Doe  dem.  Wright  v.  Child  et  Ux.,  1  New  Rep.  335,  where  they 
were  holden  to  carry  a  life  estate  on! v.     The  general  effect  of  the  words  "  ail 
my  estate"  in  a  will,  or  even  where  tnose  words  are  coupled  with  others  limit- 
ing them  in  point  of  place ;  as,  all  my  estate  in  ot  at  k  certain  specified  place, 
has  been  so  fully  settled  by  most  of  the  various  cases  cited  for  the  defendant, 
as  carrying  a  fee;  viz.  by  Wilson  v.  Robinson,  before  Lord  Hale,  in  2  Lev. 
91,  and  1  Mod.  100 ;  Countess  of  Bridgewater  v.   The  Duke  of  Bolton,  6 
Mod.  106,  and  Salk.  236,  before  Lord  Holt :  by  Barry  v.  Edgworth,  2  P. 
Wms.  524;  Ibbetsonv,  Beckwith,  Talbot  157;   Tuffnell  v.  Page,  2  Atk.  37; 
Ooodwyn  v.  Goodwin,  1  Vesey,  228 ;  and  lastly,  in  the  case  of  Holdfast  v. 
Marten,  I  Term  Rep.  411,  (and  which  last  case,  with  the  exception  of  the 
residuary  clause  in  that  case,  is  nearly  in  terms  with  the  present ;  that  it  is 
unnecessary  to  add  any  observations  npon  them  to  those  which  have  been 
made  at  the  bar.     Considering  therefore  the  words  "  all  my  estate,"  in  the  lan- 
guage of  Mr.  Just  Buller  in  Holdfast  v.  Marten,  as  the  most  general  and 
effiectaal  words  that  can  be  used  to  pass  a  fee ;  ^'  and  that  so  far  from  its  being 
necessary  to  add  words  of  inheritance,  in  order  to  make  it  pass  a  fee,  words 
of  restraint  must  be  added  in  order  to  carry  a  less  estate;"  this  question  will 
tlten  tarn  solely  upon  the  supposed  words  of  restraint  in  the  present  instance. 
And  I  cannot  but  consider  the  words  *'  lands,  dltc."  which  follow  the  word 
estate,  as  descriptive  only  of  the  subject-matter  in  which  the  general  interest 
predicated  before  by  the  word  estate  consisted ;  and  as  tantamount  to  "  all  my 
^te  in  lands,"  6i,c. ;  or,  to  **  all  my  estate  in  lands,  houses,  or  whatever  else 
it  may  he :"  and  between  the  words,  **  all  my  estate,  lands,"  dtc.  in  this  case, 
ind  the  words  "  all  my  land  and  estate,"  in  the  case  of  Barry  v.  Edgworth^ 


128  CASES  IN  HILARY  TERM 

there  seems  to  be  no  material  difference  in  point  of  reason  and  effect,  so  ns  to 
require  a  different  construction.  The  rice  of  the  plaintiff^s  construction  is, 
that  estate  and  lands,  &c.  must  be  made  to  mean  the  same  thing  as  lands  onlj, 
in  order  to  defeat  the  effect  of  the  word  estate :  whereas,  according  to  the 
defendant's  construction,  each  wcM'd  will  have  its  premier  signification ;  namelj, 
the  word  estate  as  expressive  of  the  entire  interest ;  lands  as  expressive  of  the 
particular  subject-matter  or  particular  kind  and  quality  of  the  thing  in  which 
such  entire  interest  subsists.  Supposing  therefore  that  the  proper  and  natural 
effect  of  the  word  "  estate"  is  not  restrained  by  the  words  "  lands,  d&c."  which 
immediately  fdlow  it,  the  only  remaining  question  will  be,  whether  it  be  00 
restrained  by  the  words  "  called  or  known  by  the  name  of  the  Coal  Yard,  tit  the 
parish  of  St.  Giles?"  But  if  those  words  be  applied  to  the  word  estate  stand- 
ing in  its  general  and  unrestricted  sense,  they  will  collectively  amount  to  no 
more  than  this;  viz.  "all  my  estate  in  the  lands,  &c.  in  8t.  Giles's  pnrish, 
called  the  Coal  Yard"  And  this  is  not  going  much  further  than  was  done  bj 
Lord  Hardwicke  in  respect  to  similar  words  of  locality  in  TufhtU  v.  Page,  ft 
Atk.  37;  which  words  were,  "my  estate  in  Kirby  Hall,  near  Hennington 
Castle,  by  Henningham  toum ;"  upon  which  Lord  Hardmeke  observed,  "  that 
"  the  word  estate  was  sufficient  to  pass  not  only  the  land,  but  all  the  interest 
"  the  testator  had  in  it  besides:  for  though  here  is  a  locality  in  Kirby  HaU; 
"  yet  the  testator  meant  his  interest  in  it  too."  But  supposing  that  in  this  last 
case  the  locality  is  to  be  referred  solely  to  Kirby  Hidl;  yet  in  Goodwyn  v. 
Chfodwyn,  1  Yes.  228,  Lord  Hardwicke  said,  that  a  devise  of  "  all  the  testator's 
estates  in  ^1."  would  carry  a  fee ;  "  and  that  there  was  no  reason  why  the 
words "  in  the  occupation  of  B.  and  D.  "  should  restrain  it  more  than  the 
"  locality  which  would  not"  And  in  this  sense,  giving  a  proper  effect  to  each 
word  in  the  sentence,  it  appears  to  us  that  these  words  may  be  understood, 
and  thereby  the  actual  intent  of  the  testator  be  effectuated,  who  probably 
meant  in  this  case,  as  testators  usually  do,  to  give  the  entire  interest  in  the  sufch- 
ject  of  the  devise,  where  no  words  are  used  which  expressly  denote  an  inten- 
tion to  give  a  less  interest  therein.(I) 

Judgment  for  the  Defendant. 


Doe,  on  the  several  Demises  of  Everett  and  Others,  t;.  Cooke 

and  Others. 

7£a>t,2^.    Feb.  11, 1806. 

One  devised  a  leasehold  for  a  long  term  after  the  decease,  Ac.  of  S.  K.  to' T.  C.  for  lile, 
remainder  to  his  child  or  children  by  any  woman  whom  be  should  marrjr,  and  his  or 
their  executors,  dbc.  for  ever,  upon  condition  that  in  eoMs  the  mUd  T.  C.  shall  die  a»tm- 
fant,  unmarriedy  and  without  issue,  the  premises  to  ^o  over  to  his  father  W.  C.  and  his 
three  other  children  share  and  share  alike,  and  their  heirs,  executors,  &c.  Held  that 
the  devise  over  depended  upon  one  contingency,  viz.  T.  C.*s  dying  an  infani,  attend- 
ed with  two  qual^teations,  vMs.  his  dying  without  leaving  a  wife  surviving  bm,  or  dying 
childless ;  and  that  the  devise  over  could  onlv  take  effect  in  ease  7*.  C,  died  in  his 
minority  leaving  neither  wife  nor  child ;  and  here  it  failed,  T.  C.  having  attained  21, 
and  married  before  his  death.  Though  the  devise  of  a  term  to  one  for  life,  with  a 
contingent  remainder  over,  will  in  general  only  entitle  the  first  taker  to  a  life  estate  if 
the  remainder  over  do  not  take  effect,  and  the  residue  of  the  term  will  go  to  Uie  per- 
sonal representative  of  the  testator :  yet  the  testator's  intent  appearing  to  be  to  dispose 
of  the  whole  from  his  executors,  held  that  the  lessors  of  the  plaintiff,  who  claimed 
under  his  will,  were  entitled  to  recover  after  the  death  of  7.  C.  without  issue. 

IN  ejectment  for  lands  in  the  parish  of  Butleigh  in  the  eounty  of  Somerset, 

(1)  Vide  6  Cruise's  Die.  244.  et  seq.  Lambert's  lessee  v.  Paine,  3  Cranch.  97.  Jack- 
son d.  Duker  ^  al.  v.  Merrill,  6  Johns.  185.  Hungerford  v.  .Anderson,  4  Day.  368. 
The  word  "  estate**  in  the  preamble  of  a  will  may  be  incorporated  in  the  devise  and 
paas  a  fee.  Ksnnon  v.  M*RoberU  4*  Ux,,  1  Wash.  96.  Davies  v.  ^tU«r,l  Call  127. 
Watson  v.  PaweU,  3  Call  306.  ^ 
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00  the  several  demues  of  WilHam  Everett^  Mary  Mears,  and  Jwu  Cboi,  all 
laid  on  the  tenth  of  Aprii  1805,  which  Was  tried  before  Graham,  B.  at  the 
last  assizes  at  Bridgewaier,  a  rerdici  was  Iband  for  the  plaintiff,  subject  to  the 
opinioa  of  the  Court  on  the  following  case. 

nUmuu  JBratnUng,  being  possessed  of  a  leasehold  interest  in  the  premises 
in  question  for  a  long  term  of  years  sdll  unexpired,  by  his  will,  dated,  the  1 7th 
of  Jattmmy  1760,  devised  the  premises  as  follows :  "  Also  I  give,  devise,  and 
bequeath,  the  use  and  occupation  of  a  dwelling-house  and  outhouses  lying  in 
Buiki^kf^  &o.  with  a  close,  dtc.  adfoining,  called  Kekoays,  with  the  rents, 
issue,  and  profits  thereof,  to  Thomas  Cooke,  son  of  Wilkam  Cooke,  of  Butleigh, 
husbandman,  by  EHxabeth  his  late  wife,  deceased,  to  hold  to  him  the  said 
nomas  Cooke  and  his  assigns  from  and  immediately  after  the  death  of  Susans 
nah  Kdmay^  widow,  or  the  day  of  her  marriage  again  to  any  other  husband, 
which  shall  first  happen,  for  and  during  the  term  of  his  natural  life :  and  after 
his  decease,  I  give  and  devise  the  same  to  the  child  or.  children  of  the  said 
Thomas  Cooke,  to  be  begotten  by  him  on  the  body  of  any  woman  or  women 
that  he  shall  hereafter,  intermarry  with,  his,  her,  and  their  executors,  adminis- 
trators, and  assigns,  for  ever.     But  my  will  is  upon  this  further  condition,  that 
w  case  the  said  Thomas  Cooke  shaii  die  an  infant,  unmarried,  and-  ynthout 
issue,  then  I  do  hereby  give  and  devise  the  said  dwelling-house,  outhouses,  and 
close,  dcrC.  unto  the  said  WiiUam  Cooke,  and  his  three  other  children  by  the 
said  EUzabeth  Cooke  his  late  wife,  deceased,  share  and  share  alike,  as  tenants 
in  common  and  not  as  joint-tenants,  his,  her,  and  their  heirs,  executors,  admi- 
nistrators, and  assigns,  for  ever."     Thomas  Browning  died  shortly  afterwards. 
SusamuLh  Keboay,  mentioned  in  the  will,  died  soon  after  the  testator.     77uh 
mas  Cooke  enter^  on  the  premises  in  question,  and  afterwards  married  Jane 
Ba^fxfieldy  one  of  the  lessors  of  the  plaintiff,  held  the  premises  to  his  death, 
and  died  in  FAruary  1802 ;  never  having  had  any  issue,  and  being  about  46 
years  old.     WiUiam  Cooke,  named  in  the  will,  the  father  of  Thomas  and  of 
the  defendants  John  Cooke  and  Rebecca  Coombs,  died  on  the  10th  of  March 
1764.    John  Cooke  and  Rebecca  Coombs,  the  defendants,  are  two  of  three  chil* 
dien  of  the  s&id  WtlUam  Cooke  by  EHxabeth  his  then  late  wife,  mentioned  in 
the  will,  and  are  in  possession  of  the  premises  in  question ;  the  other  was 
Mary  CaUow,  who  has  been  dead  some  time.     The  lessors  of  the  plaintiff 
claim  under  Thomas  Browning's  will,  and  are  entitled  to  the  premises  in  ques- 
tion if  the  limitation  to  Wilham  Cooke  and  his  three  children  by  EUzabeth 
Cooke  be  void  under  the  facts  stated.     The  question  for  the  opinion  of  the 
Court  was.  Whether  the  plaiqtiff  were  entitled  to  recover?    If  so,  the  verdict 
was  to  stand :  if  not,  a  nonsuit  was  to  be  entered. 

This  case  was  argued  by  Pett  for  the  lessors  of  the  plaintiff,  and  Dampier 
for  the  defendants ;  but  as  the  arguments  turned  altogether  on  the  intention 
of  the  testates,  and  the  most  material  of  them  were  afterwards  noticed  by  th^ 
Court  in  giving  judgment,  it  is  unnecessary  to  repeat  them  here.  The  former 
refened  to  Barker  v.  Suretees,  2  Stra.  1175 ;  Price  v.  Hunt,  Pollexf.  645 ; 
FramUngham  v.  Brand,  3  Atk.  390,  and  1  Wils.  140 ;  Forth  v.  Chapman,  1 
P.  Wms.  663;  Porter  v.  Bradley  ;(a)  Bigge  j.  Beneley,  1  Bro.  Chan.  Rep 
187;  BeaucUrkY.  Bonner,  2  Atk.  312;  Saltern  7.  Saltern,  2  Atk.  376; 
Target  v.  Gaunt,  1  P.  Wms.  432,  and  Fairfield  v.  Morgan,  in  Dom;  Proc. 
1805,  and  mentioned  in  reply  BaiU  v.  Coleman,  2  Vern.  671,  and  Doe  v. 
BumsaU,  6  Term  Rep.  30.  The  latter  cited  Goshawks  v.  ChicgeB,  Cro. 
Car.  154,  and  W.  Jones,  205,  and  Woodward  v.  Glasbrook,  2  Vern.  388. 
The  case  stood  over  for  consideration  a  few  days,  and 

(ft)  3  Term  Rep.  143.  It  was  observed  now  by  Lawrence,  J.  ^at  Ld.  Kmifon,  what- 
ever doabti  he  might  have  thrown  out  in  this  case  of  the  propriety  of  the  distinction 
onffinallT  taken  in  Forth  v.  Chapman,  did  not  deny  it  to  be  law ;  and  referred  to  his 
loraihipVi  opiDion  ■obaeqosatly  expreieed.  Vide  Dmntry  v.  Dointry,  6  Term  Rep.  314, 
•ad  Ass  V.  ^s#srif«  7  Tenn  Rep.  589. 
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Lord  Ellbnborouob,  C.  J.  now  ddirered  Uie  opinioii  of  the  Coart.     Qb 
reading  this  wiU,  thoagli  there  may  be  reason  to  think  that  the  testator  meant, 
in  case  Jlkamas  Co§ke  died  at  any  time,  without  leaving  children,  that  the 
estate  in  question  should  go  to  WiUi€mt  Cooke  and  his  three  other  children ; 
yet  we  dp  not  think  we  can  put  such  constmction  on  it :  f<Mr  had  the  testator's 
intent  been  such,  nothing  would  have  been  more  easy  than  to  have  expressed 
it  without  any  ambigoity  :  but  instead  of  limiting  the  estate  to  go  over  in  that 
event,  the  contingency  is  thus  expressed :  "  My  will  is,  in  case  the  said 
"  Thimas  Choke  shall  die  on  infantj  mmarried,  and  mthaui  issue^  then  I  give 
"  the  said  dweliing-house  to  WilHam  Cooke  and  his  three  other  ohildr^i." 
Now  if  the  Court  should  confine  the  estates  going  over  to  a  djfing  wUkatti 
issue,  they  must  reject  the  words  "  infant ,  tmmarrud**    If  they  should  retain 
them,  and  read  them  as  the  counsd  for  the  defendant  contended  they  shcmid 
be  read,  viz.  "  if  he  die  an  infant,  or  die  unmarried,  or  being  married^  die 
"  without  issue,"  this  would  be  in  effect  reading  the  will,  as  if  it  had  giYen 
the  estate  over  oa  any  one  of  these  single  events ;  of  course  upon  the  erent 
of  his  dying  wi^out  issue  :  or  it  would  ht  a  mode  of  reading  it  not  connstent 
with  the  Buppositian  that  it  was  the  intent  of  the  testator  at  all  events  to  give 
over  the  estate  to  WUMam  Cooke  and  his  children,  if  Thomas  Cooke  ahould 
die  without  issue :  because  that  mode  of  reading  the  will  would  introduce  the 
contingency  of  his  marriage,  and  defeat  the  limitation  over,  though  he  had  no 
children.    And  this  difficulty  will  occur,  whether  you  construe  the  word  *^  un- 
married "  as  meaning  without  ever  having  been  married,  or  as  meaning  not 
being  married  at  the  time  of  his  death.     The  will  certainly  cannot  be  read  as 
if  it  had  been,  ''  If  he  dies  an  infhnt,  or  unmarried,  or  without  issue ;"  far 
then  the  condition  would  be  in  the  disjunctive  throughout ;  in  which  case  the 
rule  is,  ''  Quod  in  disjuncHtnM  sujieit  aUeram  partem  esse  veramy*  and-  if 
jT&ooMtf  Cooke  had  died  in  his  infancy,  leaving  children,  the  estate  would  have 
gone  over  to  WUliam  Cooke  and  his  children,  to  the  prejudice  of  those  of 
Thomas  ;  which  could  not  have  been  the  intent  of  the  testator.    The  most 
rational  construction  we  can  give  this  will  is  to  construe  it,  as  Lord  HartM- 
wicke  did  the  devise  in  Drandingham  v.  Brand,  3  Atk.  990,  as  one  cantm^ 
geney  ;  viz.  Thmnas  Cookers  dying  an  infant ;  attended  with  two  qmoKfiee*^ 
iions;  viz.  his  dying  without  leaving  a -wife  sarviving  hire,  or,  dying  without 
children.     Had  he  left  a  wife,  and  had  died  an  infant,  and  no  children,  the 
ttetator  might  have  intended,  that  in  such  event  the  widow  should  be  benefits 
ed  by  taking  her  share  under  ther  statute  of  distributions  with  the  next  of 
kin,  or  that  Thomas  Cooke  should  be  able  to  make  a  testamentary  disposition 
in  her  favour :  meaning  also,  that  if  he  left  children,  they  should  have  the 
estate  in  preference  to  die  wife  :  and  that  if  he  left  neither  wife  or  children 
at  his  death  during  his  oainority,  that  WiUiam  Cooke  and  his  children  should 
have  the  estate :  but  that  if  he  arrived  at  the  age  of  21,  he  should  have  n 
power  to  dispose  of  it,  though  he  left  neither  wife  or  children.    In  puttings 
this  construction  on  the  will  the  limitation  will  be  read,  as  if  the  bequest  had 
been  '^  to  ITufmas  Cooke  for  life,  and  in  case  he  die  an  iniknt  unmarried  and 
•  without  issue,  then  I  give  the  said  dwelling-house  to  WiUiam  Cooke  and  hid 
children ;  bqt  if  Thomas  have  any  children,  I  give  the  same  after  his  decease 
to  his  children."     The  contingency  upon  which  the  estate  was  to  go  over  was 
to  consist  of  three  things,  the  death  of  Thomas  Cooke  duriag  his  infancy, 
without  leaving  wife,  or  child :  and,  as  WiBiam  Cooke  and  his  children  u>- 
pear  to  have  been  the  objects  of  the  testator's  bounty  next  to  Thomas  Cooke 
and  his  family,  it  would  be  very  strange  to  suppose  that  the  testator  introduced 
into  his^will  contingencies,  which  might  defeat  WtUiam  Cook^s  interest,  with- 
out an  intention  of  conferring  some  advantage  on  T%mias  Cooke ;  and  that 
he  meant,  if  Thomas  Cooke  died  an  infant  leaving  a  wife  and  no  children,  ox 
should  die  after  he  attained  the  age  of  21,  tlmt  the  limitation  over  should  fell, 
without  any  advantage  whatever  resulting  to  Thomas  Cooke.    And  though  the 
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dkpositioii  of  a  term  to  oae  for  life,  wiUi  a  remaiiider  over»  will  in  general 
entitle  the  first  devisee  to  no  greeter  intereat  than  an  estate  for  his  life,  if  the 
remainder  should  not  take  effect,  and  the  residoe  of  the  term  will  go  to  the 
penanal  representalsTes  of  the  testator ;  jet  this  rule  will  not  hold,  if  it  ap- 
pear that  the  testator's  intention  was  to  diapoee  of  the  whde  from  his  execu- 
tor's, which  we  think  was  the  intention  of  the  testator  in  this  case.  And  it 
bttng  admitted  in  the  statement  of  the  case  that  the  lessors  of  the  plaintiff  are 
entitled,  if  the  limitation  to  WUHam  Cooke  and  his  three  children  cannot  take 
effect  in  the  events  which  hare  happened,  we  are  of  opinion  that  there  must 
be  judgment  for  the  plaintiff. 

Postea  to  the  Plaintiff. 


Payne  v.  Whale. 

7  East,  374.    Feb.  11, 1806. 


Afier  a  wamBty  of  a  horse  aa  aound,  the  vendor,  in  a  BubsequeBt  oonveraatioii,  said, 
that  if  ike  korge  were  uneoumd  (which  he  denied)  he  toeuld  take  it  mgein  and  return  the 
wumey.  Thia  19  no  abandonment  of  the  original  eontraot,  which  still  remains  open  ; 
and  tnou^h  the  horse  be  unsound,  the  vendee  must  sue  upon  the  warranty,  and  cannot 
maintain  assumpsit  for  money  had  and  received  to  recover  back  the  price,  after  a  ten- 
der of  the  horse. 

THIS  was  ail  action  for  moaey  had  and  received,  to  recover  back  the  price 
of  a  horse  which  had  been  warranted  sound  by  the  defendant  to  the  plaintiff 
Shortly  after  the  original  bargain  was  made,  (of  which  there  was  no  proof 
except  by  the  subsequent  conversation,)  and  the  money  paid,  the  plaintiff  object- 
ed that  the  horse  was  a  roarer  and  unsound,  and  tendered  back,  the  horse,  and 
demanded  his  money :  the  defendant  admitted  that  be  had  made  the  warranty, 
but  denied  the  unsoundness,  and  refused  to  take  back  the  horse  or  return  the 
monej ;  but  told  the  plaintiff  that  if  the  horse  were  unsound^  he  would  take  it 
again  and  return  the  money.     At  the  trial  after  last  Trinity  term  at  QmUhaU, 
these  facte  were  proved,  and  that  the  horse  was  a  roarer  and  unsound.    But  it 
was  objected  on  the  part  of  the  defendant,  that  the  action  was  misconceived ; 
ibr  that  the  question  to  be  tried  was  the  unsoundness,  which  was  the  subject 
of  the  warranty,  and  could  not  be  tried  in  this  action,  the  contract  not  b^ng 
rescinded,  but  only  in  a  special  action  on  the  case  founded  on  the  warranty. 
Lord  EUenhoroHghy  C.  J.  however,  then  thought  that  the  special  promise  to 
rescind  the  ccmtract  and  return  the  money,  if  the  horse  were  unsound,  took 
this  out  of  the  genera]  rule ;  and  he  therefore  suffered  the  plaintiff  to  recover 
a  verdict  for  the  amount  of  the  price  paid.     And  in  Michaehnas  term  last,  a 
role  nisi  was  obtained  for  setting  it  aside,  and  having  a  new  trial,  upon  the 
aa^rity  oi  Power  v.  WeUs^  Gowp.  818,  and  Weston  v.  Downs^a)  which  estab- 
lished the  principle,  that  where  the  contract  of  warranty  is  still  q)en,  assumpsit 
for  money  had  and  received  will  not  lie  by  the  vendee  to  recover  back  the  price 
of  the  goods  warranted ;  though  in  the  latter  ease  there  was  a  similar  promise 
to  take  back  the  horses  warranted,  if  the  plaintiff  disapproved  of  them  and  re- 
tamed  them  within  a  month ;  which  was  offered  to  be  done,  but  refused.     The 
case  stood  over  to  this  term,  when 

Charrow  and  Marryat  shewed  canse  against  the  rule,  and  referred  to  Touh 
trs  V.  Barrett,  1  Term  Rep.  133,  where  the  contract  being  that  the  plaintiff 
■hoold  pay  10  guineas  for  a  horse  and  chaise,  on  condition  to  be  returned  if 
his  wife  ^ould  not  approve  of  it,  he  paying  3s.  6d.  a  day  for  the  hire  of  it : 
and  his  wife  not  having  approved  of  it,  the  plaintiff  returned  it  in  three  days, 
uid  tendering  the  hire  of  it ;  it  was  holden  that  he  might  maintain  ttssun^it 
for  money  had  and  received  to  recover  back  the  price  paid :  and  yet  the  wife's 

(a)  Dougl.  23.    See  also  HM  v.  Heigkimsm,  3  Bast,  145. 
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dissent  was  as  much  to  be  tried  in  that  case,  as  the  soundness  was  here. 
[Lawrencey  J.  Thpre  the  plaintiff  had  an  option  by  the  original  ctjntraci  to 
rescind  it,  if  not  approved  of  by  his  wife ;  but  here  it  was  no  part  of  the  cm- 
gina]  contract  that  the  horse  was  to  be  taken  back  again  and  the  money  return- 
ed, if  it  did  not  turn  out  Co  be  sound.  The  defendant  only  said  so  slierwardfi, 
when  it  was  objected  by  the  plaintiff  that  the  horse  was  unsound,  the  contrary 
of  which  was  insisted  upon  by  the  defendant.  This  distinguisltts  the  two 
cases.]  They  then  endeavoured  to  assimilate  the  eases  more,  by  contending 
that  there  was  no  evidence  of  the  original  contract  but  what  was  to  he  col- 
lected from  the  subsequent  conversation  :  and  that  the  whole  was  to  be  taken 
together  as  forming  one  contract,  or  as  evidence  of  what  had  passed  between 
the  parties  in  the  first  instance.  [But  Le  Bkmc,  J.  said,  it  was  evident  that 
the  subsequent  conversation  amounted  only  to  a  recognition  by  the  defendant 
that  he  had  in  the  first  instance  warranted  the  horse  to  be  sound ;  which  he 
still  insisted  was  sound :  but  being  pressed  by  the  objection  of  the  plaintiff,  he 
then  promised  if  it  were  unsound  to  take  it  again  and  return  the  money.] 
They  then  insisted,  that  though  the  promise  were  made  at  a  subsequent  time, 
it  had  reference  to  the  original  contract,  and  was  incorporated  with  it. 

Etskine  and  Lawts  in  support  of  the  rule.  If  the  defendant  were  entitled, 
as  it  must  be  admitted  that  he  was,  to  offer  evidence  of  the  soundness  of  the 
horse,  it  is  clear  that  the  contract  was  still  open ;  and  then  the  question  could 
not  be  tried  in  this  form ;  but  the  plaintiff  can  only  sue  upon  the  special  con- 
tract, the  breach  of  which  he  insists  upon  on  the  one  hand,  and  the  defendant 
denies  on  the  other.  The  subsequent  promise  can  make  no  difference,  for  it 
IS  no  more  than  the  law  would '  have  implied  if  the  warranty  were  broken. 
[Lord  JSUenbaraugh  observed,  that  strictly  speaking  the  promise  was  not  ex- 
actly what  the  law  would  say  in  such  a  case ;  for  the  promise  was  to  take  the 
horse  again  if  unsound,  and  return  the  money ;.  but  the  law  would  say,  that  the 
party  failing  in  his  warranty  should  be  answerable  in  damages.  But  that  it 
was  still  open  to  the  defendant  to  contend  that  the  action  should  have  been  on 
the  special  undertaking.]  In  Towers  v.  Barrett,  by  the  very  terms  of  the 
original  contract  the  defendant  had  no  option  to  refuse  taking  back  the  chaise 
and  horse  in  the  event  of  the  wife's  disapprobation.  But  here  the  defendant 
insisted,  as  he  had  a  right  to  do,  on  his  performance  of  the  original  contract, 
which  he  never  agreed  to  rescind.  Though  if  the  subsequent  conversation 
could  be  considered  as  aiQounting  to  a  new  contract,  the  objec^tion  would  still 
remain  that  it  ought  to  have  been  declared  upon ;  for  it  was  conditional,  Heif' 
Ung  V.  Hastings,  1  Salk.  29 ;  and  the  question  of  soundness  was  still  open  to 
be  disputed. 

Lord  'Ellenbobouoh,  C.  J.  then  said,  that  as  the  cases  can  very  near  to  each 
other,  and  this  would  give  the  rule  to  many  others,  the  Court  would  consider 
of  thk  case  befocp  they  gave  their  opinion ;  as  they  wished  to  proceed  upon 
some  sound  and  clear  principle  which  would  not  break  in  upon  established 
cases  which  had  become  the  habitual  law  of  the  land,  such  as  actions  oi  thi^ 
sort  against  stakeholders,  or  for  returns  of  premium.  That  if  the  question 
were  upon  the  warranty,  there  was  no  doubt  that  the  action  was.  misconceived : 
the  only  ^doubt  was,  whether  the  promise  to  take  back  the  horse  if  unsound, 
and  return  the  money,  did  not  make  a  difference. 

His  Lordship  now  shortly  delivered  the  opinion  of  the  Court. — ^This  was  < 
cause  tried  before  me  at  €hnldkatt  to  recover  back  the  price  of  a  luMrse  sold 
as  a  sound,  horse,  and  which  proved  to  be  unsound.  It  was  to  be  collected 
from  the  evidence,  that  there  had  been  a  warranty  of  soundness  at  the  time  of 
the  original  contract  of  sale :  but  in  a  subsequent  conversation,  when  the  plain- 
tiff objected  that  the  horse  was  unsound,  the  defendant  said,  that  if  the  hone 
were  unsound  he  would  take  it  again,  and  return  the  money.  And  it  was  conr 
tended  that  the  action  for  money  had  and  received  would  not  lie,  upon  the  au- 
thority of  Pawo'  V.  Wells,  and  Westm  v.  Dawnes,  because  this  was  no  other 
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tban  a  mode  of  trying  the  warrantyy  which  could  only  be  by  a  special  action 
on  the  case.  It  had  occurred  to  me  at  the  trial,  that  the  defendant,  by  means 
of  his  promise  to  return  the  money  and  take  back  the  horse  if  it  were  unsound^ 
had  placed  himsdf  in  the  situation  of  a  stakeholder,  and  therefore  that  on 
proof  that  the  horse  was  unsound  he  was  to  be  considered  as  holding  the  mo- 
ney for  the  use  of  the  plaintiff.  But  upon  further  consideration  I  am  clearly 
satisfied  that  that  promise  did  not  discharge  the  original  warranty,  and  that 
the  party  complaining .  of  the  breach  of  that  warranty  must  still  sue  upon  it. 
The  second  cooTersation  is  not  to  be  considered  as  an  abandonm^it  of  the 
original  warranty,  the  performance  of  which  the  defendant  still  insisted  upon ; 
but  rather  as  a  declaration  that  if  the  warranty  were  shewn  to  be  broken,  he 
would  do  thM,  which  is  usually  done  in  such  cases,  take  back  the  horse  and 
repay  the  money.  Then  where  any  question  on  the  warranty  remains  to  be 
discussed  y  it  ought  to  be  so  in  a  shape  to  give  the  other  party  notice  of  it, 
namely,  in  an  action  upon  the  warranty.  Nonsuit  to  be  entered. 


Roe,  on  the  Demise  of  Charles  Prideaux  Brune,  Clerk,  v. 

Rawlings. 

7  East,  379.    Feb.  11, 1806. 

Where  ^.,  tenant  for  life,  with  a  limited  power  of  leasing,  reserving  the  ancient  rent, 
received  a  letter  from  a  confidential  agent  in  1728,  containing  a  minute  account  of 
the  tenants  and  rents  of  the  estate;  which  letter  the  tenant  for  life  indorsed  "  ^  parti- 
euLar  of  nsy  esUtie^*  &c.  and  handed  down  'to  B.  the  succeeding  tenant  for  life,  who 
had  a  like  limited  power  of  leasing,  by  whom  it  was  also  preserved  and  handed  down 
amongst  the  moaiments,  of  the  estate  to  the  first  tenant  in  tail ;  held  that  such  paper^ 
was  evidence  for  the  tenant  in  tail  'acainst.a  lessee  of  B.  in  order  to  shew  that  the 
rent  reserTed  by  B.,  the  tenant  for  lite,  was  less  than  the  ancient  rent  which  was  re- 
served at  the  time  to  which  such  paper  referred ;  the  paper  having  been  accredited 
by  the  then  owner  of  the  estate,  who  had  the  means  of  knowing  the  fitLct,  and  who 
had.  an  interest  the  other  way,  viz.  to  diminish  the  rent  in  order  to  increase  his  fine 
upon  renewal  under  the  power.  And  held  also  that  entries  by  A.  the  tenant  for  life, 
in  his  book  of  the  receipt  of  the  rent  to  the  amount  stated,  were  also  evidence  of  the 
same  fact. 

IN  ejectment  for  certain  lands  in  the  parish  of  Padsiaw  in  Cornwall,  the 
lessor  of  the  plaintiff  produced  a  deed  of  settlement  of  1728,  whereby  the 
lands  in  question,  among  others,  were  settled  on  Edmund  Prideaux  the  elder 
for. life,  remainder  to  Edmund  Prideaux  the  younger  for  life,  remainder  to 
Humphrejf  Prideaux,  eldest  son  of  E.  Prideaux  the  younger,  for  life,  remain- 
der to  hinjirst  and  other  sons  in  tail  male ;  and  the  lessor  of  the  plaintiff  was 
the  first  tenant  in  tail  under  that  settlement.    E.  Prideaux  the  elder  died  soon 
after  the  settlement  made  in  1728.    E,  Prideaux  the  younger  succeeded  him, 
vid  died  in  1745 :  when  Humphrey  Prideatix  came  into  possession,  and  con* 
tinued  so  till  his  death  in  1793,  whose  eldest  son,  the  lessor  of  the  plaintiff, 
then  came  into  possession.    The  settlement  contained  a  leasing  power,  where- 
by any  tenant  for  lifis  was  enabled  *'  from  tiipeto  time,  by  indenture  under  his 
liand  and  seal,  to  make  grants,  leases,  or  demises,  of  or  for  all  or  any  part  or 
parts  of  the  demesne  lands,  whereof  he  should  be  in  the  actual  possession,  for 
toy  term  of  years  not  exceeding  21  years,  or  for  the  life  or  lives  of  any  one, 
two,  or  three  person  or  persons,  so  as  no  greater  estate  than  for  three  lives  be 
«t  any  one  time  in  being  in  any  part  of  the  premises,  and  so  as  the  ancient 
Jfutrhf  rent,  or  a  proportionable  part  thereof,  be  reserved."     The  defendant 
claimed  under  a  lease  of  the  premises  for  99  years  determinable  on  three 
lives  (still  extant),  granted  in  1778  by  Humphrey  Prideaux,  the  last  tenant  for 
life  under  the  settlement,  described  as  the  east  part  of  a  tenement  called  TVeve- 
t^,  at  the  yearly  rent  of  145.  with  a  heriot  of  the  best  beast,  or  3/.  for  the 
Mme,  on  the  dropping  of  each  life ;  which  lease  was  contended  by  the  present 
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lenant  in  tail  to  be  void  as  not  ptirsaant  to  the  power^  inaaoraeh  as  {inter  aHa) 
the  ancient  yearly  rent  wa&  not  resenred.  And  to  prove  it  his  attornej  was 
called  as  a  witness :  who  produced,  first,  a  paper  writing  foand  amongst  other 
papers  and  muniments  relative  to  the  estate  in  settlement  at  the  manston-house 
of  the  lessor.  This  pmer  purported  to  be  a  letter,  dated  in  January  1728, 
firom  <mci  Hobart  to  Eamd,  Prideaux  the  younger,  named  in  the  settlement, 
then  resident  in  the  Close  at  Norwich,  where  it  was  directed  to  him ;  and  on 
the  outside  was  indorsed  "  Jan.  25th  1728-9.  JFVom  Hobart,  aparHcuIar  of 
my  fisiaU  in  Cornwall."  The  contents  of  the  letter  were  as  follows:  "  Mane- 
rium  de  Padsiow.  Conventionary  rents  due  yearly  to  Edmd,  Prideaux^  Bieq" 
[Then  followed  a  long  list  of  names  of  tenants,  and  their  tenements,  with  the 
amount  of  their  several  rents,  continued  in  line,  extending  through  the  whole 
of  the  first  and  part  of  the  second  side  of  the  letter ;  after  which  follows.] 

''  Hond.  Sir — ^You  have  here  inclosed  an  account  of  all  the  yearly  rack  rents, 
which  are  payable  quarterly,  and  the  value  of  the  wood  and  casualties  with  the 
rents,  according  as  my  deceased  master  and  myself  computed  it  commsunibus 
annis  :  and  you  have  likewise  an  account  of  all  the  conventionary  rents  set  at 
least  for  three  lives,  both  of  the  manor  of  Padstow  and  Huston,  with  the  two 
out-leases  in  Launceston  and  St.  Stephens ;  the  which  I  h<^  will  be  satisfac- 
tory to  you.  Here  are  on  the  place  several  things  which  you  cannot  well  be 
without,  and  Madam  Glynn  and  her  son  are  very  willing,  as  they  said,  that 
you  should  have  them  at  a  reasonable  value ;  viz.  two  ricks  of  hay,  six  hhds. 
of  beer,  &c.  with  other  small  things,  and  I  desire  to  know  whether  the  books 
are  yours  or  the  executors.    I  am,  honoured  Sir,  d^c. 

Padstow,  23d  Jan.  1728-9.  SU,  Hobart:' 

(Then  follows,  on  the  third  side  of  the  letter)  *'  January  1728^9.  An  ac- 
count of  the  estates  set  at  a  yearly  rent  within  the  parish  of  Padstow,  belong- 
ing to  Edmd,  Prideaux  Esq.  (under  which  is  a  list  of  the  names  of  the  tene- 
ments in  one  column,  of  the  tenants  in  another,  the  covenants  for  years  in  a 
third,  the  years  unexpired  in  a  fourth,  and  the  rents  in  a  fifth.  Amongst  which 
are  these  two  items ;  the  first  of  which  was  contended  to  be  the  premises  in 
question) 


"  Part  of  Treoethan, 
"  Another  pait  of 
Trevethan, 


John  HeUyar, 


21 


20 


£14  0 
12  5 


Malachy  Spear, 
(the  whole  amount  of  these  last-mentioned  yearly  rents  are  942/.  95.)  •  The 
same  witness  also  produced  an~  account-book  of  Edmd.  Prideaux  the  younger, 
found  in  the  same  place  as  the  letter,  in  which  were  the  following  entries : 
"  John  HeUyar,  part  of  Trevethan,/or  21  years  from  Michaelmas  1727,  per 
annum  14/. — cleared  aU  to  Michaelmas  1734."  Then  followed  various  entries 
of  sums  received  by  Edmd,  Prideaux  the  younger  firom  John  HeUyar  in  re- 
spect of  the  rent  of  14/.  and  concluding  with  *'  Total  to  MRchaebnas  1738, 
14/.''  Another  entry  was  **  Sept.  29th  1726,  demised  to  Malachy  and  Thomas 
Spear  two  fields,  the  west  part  of  Trevethan,  for  7  years,  12/.  5s."  Then  fiil- 
lowed  entries  of  receipt  of  rent  firom  these  tenants  at  that  rate  down  to  Mich* 
aelmas  1733 :  and  then  "  July  29th  1735,  demised  the  west  part  of  Treoethan 
to  H.  WilUams  for  14  years  fi-om  Michaelmas  1735,  12/.  55."  from  whom  an 
account  was  in  like  manner  kept  of  receipts  of  rent  to  Mchadmas  1741.  The 
indorsement  on  the  letter  and  the  entries  of  the  receipt  of  rent  from  the 
tenants  were  offered  in  evidence  as  a  recognition  of  E.  Prideaux  the  younger, 
tenant  for  life,  by  whom  they  were  made(a),  that  the  yearly  rent  of  the  tene- 

(a)  The  proof  of  tbii  was  by  comparing  the  hand-writing  of  the  indoraement  and 
entnea  with  the  hand-writing  of  the  aignatare  of  JS.  Prideaux  the  yoanffer  to  the  deed 
of  settlement.  The  same  proof  was  again  admitted  br  Le  Blane,  J.  at  ttie  second  trial 
before  him  at  Launeettan  opring  anises  18Q6,  who  said,  that  at  this  distance  of  time  no 
better  evidence  of  the  fact  than  comparison  of  hands  ootild  be  obtained,  and  that  he  had 
no  doubt  it  was  proper  to  be  received.    There  was  a  verdict  for  the  plaintiff  on  the  ae- 
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ment  in  qaeotibn  was  truly  described  in  the  letter  addressed  to  him,  and  that 
both  the  letter  and  the  entries  in  the  books  preserved  amongst  the  muniments 
of  the  estate  by  the  successive  owners  of  it»  and  transmitted  from  one  to  the 
other,  were  evidence  of  the  fact,  even  as  against  the  defendant,  who  claimed 
under  the  last  tenant  for  life,  that  the  ancient  rent  of  the  premises  in  question 
was  14/.  and  not  Us.,  which  latter  was  the  rent  reserved  under  the  defendant's 
lease.     To  this  it  was  answered  by  the  defendant's  counsel,  that  the  letter  in 
question  amounted  to  no  more  than  hearsay  evidence  from  a  stranger  of  a  fact 
of  which  there  must  be  better  evidence.    That  the  writer  of  it,  supposing  him 
to  stand  in  the  relation  of  a  steward  to  Edmund  Prtdemtx  the  younger,  which 
did  not  appear,  must  have  obtained  his  information,  if  accurate,  from  the 
counterparte  of  the  leases :  which  were  the  best  evidence,  and  might  have 
been  produced ;  and  that  the  paper  not  binding  himself  by  the  acknowledg- 
ment of  the  receipt  of  rent,  which  would  have  been  evidence  against  himself, 
and  a  pledge  of  his  accuracy,  it  did  not  fall  within  any  of  the  cases  where 
stewards'  accounts  had  been  received  in  proof  of  such  a  fact  against  third  per- 
sons.    That  the  indorsement  of  E,  P.  the  younger,  to  whom  it  was  addressed, 
did  not  ahew  that  he  had  adopted  the  statement,  but  merely  that  such  a  letter 
had  come  to  his  hands.    But  that  at  any  rate,  if  it  were  evidence  against  him, 
yet  the  subsequent  tenant  for  life,  by  whom  the  defendant's  lease  was  granted, 
who  claimed  as  a  purchaser,  and  between  whom  and  £.  P.  there  was  no  pri- 
vity of  estate,  could  not  be  bound  by  the  latter's  acknowledgment.    There- 
upon the  plaintiff  was  nonsuited. 

In  ^ckadmas  term  last,  a  rule  nisi  was  obtained  for  setting  aside  the  non* 
suit  and  having  a  new  trial,  on  the  ground  that  the  evidence  of  the  letter  and 
of  the  entries  was  improperly  rejected.    They  were  said  to  be  family  muni- 
ments handed  down  with  the  estate  from  one  owner  to  another,  in  which  all 
the  tenants  for  life  were  interested,  and  preserved  as  such  by  each  of  them  in 
succession  :  and  they  were  compared  to  expired  leases,  which,  though  granted 
by  former  owners,  were  evidence  for  subsequent  purchasers  of  the  title,  pos* 
session,  and  identity  of  the  property  so  leased.    On  a  former  day,  in  this  term, 
Bwrromgh  and  East  shewed  cause  against  the  rule.    As  to  the  letter  from 
Hobart,  it  does  not  appear  that  he  was  steward  of  the  estate  at  the  time  to 
the  person  to  whom  it  was  addressed ;  it  is  rather  to  be  collected  from  the 
contentsthat  he  stood  in  that  relation  to  the  prior  owner,  for  he  speaks  of  his 
late  master :  he  was  therefore,  for  aught  appears,  a  stranger  to  the  estate  at 
the  time  of  writm^  the  letter,  and  as  such  had  no  peculiar  duty  to  discharge 
in  acquiring  or  giving  more  accurate  information  than  any  other. :  and  no 
gieater  aut&nticity  was  given-  to  the  contents  of  the  letter  by  the  indorsement 
of  the  then  tenant  for  life  than  they  were  intrinsically  entitled  to ;  it  amounted 
to  no  more  than  an  acknowledgment  of  his  having  received  such  a  letter; 
nor  unless  the  paper  be  evidence  per  ss  can  the  preservation  of  it  with  the 
title  deeds  of  the  estate  make  it  evidence.    It  has  never  been  considered  that 
Uie  owner  of  an  estate  admits  the  truth  of  every  letter  and  paper  preserved 
aoKngst  his  muniments.    Then  as  to  the  paper  itself,  it  is  no  more  than  a 
parol  declaration  made  by  a  former  steward  of  the  estate  to  the  then  owner, 
as  to  what  was  the  amount  of  the  ancient  rent  of  a  certain  part  of  the  estate ; 
which  wooid  not  have  bound  even  the  then  tenant  for  life,  and  much  less  a 
Mihsequent  one  claiming  as  a  purchaser.    The  steward  must  have  collected 
this  informatioii,  if  true,  from  the  counterparts  of  the  leases,  which  were  the 
beat  evidence  cf  the  fact,  end  ought  now  to  have  been  produced,  or  their  non* 
ptodaction  at  least  accounted  for,  before  secondary  evidence  could  be  admit- 
ted.   This  goes  far  beyond  any  of  the  decided  cases.    The  general  rule  is, 

cond  trial.  [As  to  comparison  of  hands  fee  the  editorial  noten  to  The  King  v.  Cator,  4 
^•p-  273,  a.  (Day's  edit)  to  Maeforson  t.  ThoyUs^  Flake's  <Cs.  21.  (Day's  edit.)  and 
^e  CUM  of  liiford  v.  Knotty  3  Johns.  Ca.  211,  aad  Jmcksom  d.  Vas^  Dusen  v.  Vm  Duton^ 
&  Johns.  144.] 
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that  res  inter  oHos  acta  is  not  admisBibie  in  evidence.     The  exception  has 
never  yet  been  carried  further  than  to  admit  the  act  of  a  third  persoD,  a 
stranger  to  the  parties  in  the  cause  after  his  decease,  as  evidence  of  a  fact 
supposed  to  have  been  within  the  peculiar  cognizance  of  such  third  person  at 
the  time,  where  by  such  act  he  charged  himself  with  some  burthen  or  debt, 
which  gave  another  a  right  of  action  against  him  ;  or  admitted  a  fact  which 
went  to  destroy  his  own  prima  facie  claim,  and  therefore  had  an  interest 
against  the  declaration  or  admission  of  the  fact.     This  it  is  which  gives  an 
authenticity  to  the  evidence ;  for  it  is  to  be  presumed  that  no  man  wrould 
charge  himself  with  any  debt  or  burthen,  or  discharge  another  from  any  appa- 
rent claim  of  his  own,  unless  he  had  reasonable  means  of  information  to 
satisfy  himself  of  the  truth  of  it,  and  felt  himself  bonnd  in  duty  and  coniicience 
to  declare  it.     Upon  this  ground  stewards'  accounts,  wherein  they  charge 
themselves  with  the  receipt  of  money  for  their  roasters,  have  been  admitted  as 
evidence  of  such  receipt  on  the  account  therein  set  forth.     But  in  this  case 
Hobart,  the  writer  of  the  letter,  does  not  charge  himself  at  all ;  he  had  there* 
fore  no  interest  at  stake  cither  in  acquiring  accurate  information  of  the  fact, 
or  in  making  the  communication  truly,  i^  he  would  have  had  if  his  own  inte- 
rest had'tbeen  involved  in  the  consequences  of  it     All  the  cases  where  evi- 
dence of  this  sort  has  been  admitted  go  upon  this  ground.    In  Warren  ▼. 
QrenmUey(a)  the  principal  ground  of  the  decision  was  the  fNresumptioo  arising 
from  length  of.  time  and  possession,  aided  by  the  acknowledgment  of  the 
receipt  of  the  money  by  the  scrivener  who  prepared  the  surrender,  annexed  to 
his  bill,  whereby  he  did  away  his  own  claim  for  the  amount     And  in  Barry 
V.  Bebbingtmi^  4  Term  Rep.  514,  and  8iead  v.  Heatimf{b)  accounts  delivered 
were  admitted  as  evidence  of  the  right  in  which  the  suras  were  received, 
wherewith  the  parties  making  such  accounts  charged  themselves  to  their 
respective  employers.     On  the  other  hand,  evidence  of  this  sort  has  always 
been  rejected  where  the  third  person  making  the  account  or  entry  did  not 
charge  himself  or  discharge  another ;  as  in  Chtiram  v:  Marewood,  5  Term 
Rep.  121,  and  Cahert  y.  Archbishop  of  CanteHnary,  2  Eap.  N.  P.  Cas.  646. 
The  true  ground  on  which  counterparts  of  old  leases  (for  it  is  the  aomUerparts 
and  not  the  leases  themselves  which  are  properly  evidence  for  the  owner)  are 
evidence  of  title  and  possession  is  the  same ;  the  tenant  executing  such  coun- 
terpart thereby  binds  himself  for  the  payment  of  rent  and  performance  of 
covenants  to  his  landlord,  which  it  must  be  presumed  he  would  not  do  without 
having  first  satisfied  himself  of  the  fiict  at  least  of  his  landlord's  possession  of 
the  premises,  and  his  ability  to  put  him  in  possession ;  and  this  is  an  acknow- 
ledgment by  the  tenant  of  his  landlord's  tide,  and  goes  in  deroffatioo  of  the 
title  of  the  tenant  himself,  which  his  possession  would  prima  fade  import 
It  is  material  to  observe  also,  that  in  all  these  cases  the  accounts,  entries,  or 
leases,  whereby  the  parties  making  them  respectively  charge  themselves,  are 
not  made  for  themselves,  to  be  pr^uced  or  withheld  as  may  best  suit  their 
own  purposes  afterwards,  but  derive  their  authenticity  and  force  from  the  con- 
sideration that  they  are  documents  delivered  into  the  hands  of  those  who  have 
an  adverse  interest  to  enforce  against  them,  of  which  the  documents  them- 
selves furnish  evidence  against  the  framers.     The  same-objections  apply  with 
at  least  equal  force  against  the  admissibility  in  evidence  of  the  entries  made 
by  the  former  tenant  for  life  of  the  receipt  of  rent  for  these  premises  from  the 
then  lessee  :  they  were  merely  private  memorandums  of  his  own,  not  meant 
to  be  put  into  the  hands  of  his  lessee,  who  might  avail  himself  of  his  adffli»' 
sion  that  the  rent  had  been  paid :  and  he  might  have  suppressed  them  at  his 
pleasure.     And  the  case  of  Outram  v.  Morewood  is  directly  in  point  against 
the  admissibility  of  such  entries  to  prove  any  right  in  the  owner  who  made 

(a)  2  Stra.  1129,  and  S.  C.  in  GoodtUle  v.  7%e  Duke  of  Chandos,  2  Burr.  1022.  5. 
(h)  4  Term  Rep.  669,  mud  vide  also  Harpur  v.  Brook^  T.  14  Geo.  3;  3  Wooddes.  332, 
and  2  Bae.  Abr.  637. 
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them.     If  it  be  said,  thai  this  was  evidence  against  himself  to  limit  his  own 
power  of  leasing,  it  is  to  be  observed  that  at  £e  time  of  the  entries  made  the 
premises  had  b^  leased  oat,  and  whatever  interest  the  tenant  for  life  might 
have  had  before  any  lease  granted  to  h>wer  the  rent  in  order  to  increase  the 
fine,  yel  after  the  fine  paid  and  the  lease  granted,  his  interest  would  be  the 
other  way.     After  all,  the  most  which  it  can  amount  to  is  an  admission  by  E. 
Prideauz  the  yoonger,  the  former  tenant  for  life,  that  the  rent  of  these  pre- 
mises at  that  time  was  142L  a^year  :  but  his  admission  is  no  evidence  against 
the  defendant  who  claims  from  Humphrey,  a  subsequent  tenant  for  life,  who 
claimed  as  a  purchaser ;  there  being  no  privity  of  estate  between  them.    And 
the  question  is,  what  was  the  oMeimi  rent  at  the  time  of  the  power  created, 
by  which  mast  be  understood  the  ancient  amventiotutry  rent ;  and  that  cannot 
be  proved  by  shewing  what  was  the  rack  rent  reserved  nnder  a  lease  then 
recently  granted  in  the  time  of  E.  F,  the  younger^  the  second  taker  for  life. 
The  SoHeitar^GetureU,  Lens,  Serjt,  and  Daa^ner,  m  support  of  the  rule, 
(after  a  short  attempt,  which  was  afterwards  abandoned,  to  maintain  that  the 
omcs  probandi  lay  on  the  defendant  to  shew  that  the  rent  reserved  was  the 
mdeiU  rent,  in  order  to  shew  that  it  was  a  lease  within  the  power)  relied 
principally  on  this,  that  the  letter  of  Hohart  purporthig  to  be  that  of  a  stew- 
ard, (which  was  sufficient  for  the  purpose,)  adopted  and  recognized  as  it  was 
by  the  indorsement  of  Edmund  Prideauz  the  younger  then  tenant  for  life,  and 
placed  amongst  the  muniments  of  his  estate,  and  his  entries  in  his  book  of  the 
receipt  of  rent  for  the  tenement  in  question,  both  which  were  preserved  by 
Humphrey,  the  succeeding  tenant  for  life,  amongst  the  muniments  of  the 
estate,  amounted  to  an  acknowledgment  by  the  former  tenant  for  life  against 
his  own  interest,  that  the  ancient  rent  was  14/.  a-year ;  every  tenant  for  life 
being  interested  to  reduce  the  rent  as  low  as  possible,  in  order  that  he  might 
get  a  larger  fine  fi)r  renewal.    That  this  was  not  a  declaration  by  a  mere 
stranger  to  the  estate,  but  by  one  who  stood  in  the  same  relation  to  it  as  the 
party  from  whom  the  defendant  claimed,  and  had  the  same  interest  against  the 
acknowledgment  made  by  htm  :  and  he  had  acted  upon  it  by  the  receipt  of 
rent  in  conformity  with  the  rental  given  to  him.     That  this  differed  from 
Outram  v.  Morewood,  where  the  acts  of  a  mere  stranger  to  the  estate  of  the 
parties  in  the  cause  were  oflbred  in  evidence :  whereas  this  was  a  question 
which  equally  affected  the  interests  of  all  the  tenants  for  life  :  it  did  not  fall 
therefore  within  Uie  objection  of  res  int^  aUos  acta.    That  counterparts  of 
leases  were  but  the  acts  of  parties  connected  with  the  same  estate,  which  were 
evidence  against  third  persons. 

Cur.  ado,  vuH. 
Lord  Ellekborouoh,  C.  J.  now  delivered  the  opinion  of  the  Court  to  this 
effect. 

As  to  the  admissibility  in  evidence  of  the  paper  subscribed  by  Hobart^ 
which  was  found  by  the  attorney  for  the  lessor  of  the  plaintiff  amongst  the 
muniments  of  the  estate,  and  which  appeared  by  the  contents  of  it  to  have 
been  written  by  a  person  having  an  intimate  knowledge  of  the  property,  who 
was  in  the  confidential  employment  of  the  person  to  whom  written,  and  rela- 
tive to  all  his  estates  in  Cornwall  of  which  that  of  Trevethan,  put  down  as  at 
a  rent  of  14/.  per  annum,  was  one,  and  which  paper  appeared  to  have  been 
confmued  by  the  successive  owners  of  the  estate  amongst  their  muniments ; 
|t  is  to  be  observed,  that  the  person  to  whom  it  was  addressed,  and  by  whom 
it  was  so  preserved,  was  one  who  was  only  tenant  for  life,  with  a  leasing  power 
for  21  years  or  three  lives,  upon  condition  {inter  aiia)  of  reserving  the  ancient 
'^t :  and  the  question  is,  whether  as  against  him  or  any  other  who  was  under 
the  restrictions  of  the  same  power,  this  paper  was  not  evidence  of  the  amount 
of  the  ancient  rent  ?    The  contents  of  the  paper  were  adverse  to  the  title  of 
^be  person  who  had  possession  of  it ;  it  diminished  his  interest  in  the  fine  on 
'^Dcwal,  in  the  same  proportion  as  it  raised  the  rent  to  be  reserved.    The 
Vol.  IV.  18 
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paper  was  written  by  a  confidential  agent  at  least,  thoagh  it  does  not  appear 
that  he  was  the  immediate  steward  of  the  estate  at  the  time,  but  <sertaiiily,  as 
the  contents  shew,  by  one  who  had  an  intimate  knowledge  of  it :   and  it  was 
in  some  degree  recognized  as  authentic  by  the  then  owner  of  the  estate,  the 
tenant  for  life,  by  this  indorsement  written  upon  it : — **  From  Hbbari^  a  par- 
ticular cf  my  estate  in  Cornwall ;"  thereby  importing,  that  the  writer  bore  the 
degree  of  relation  to  the  estates  and  their  owner,  which  he  purporta  to  do  on 
the  face  of  the  paper,  and  that  the  owner  considered  the  paper  ma  an  actual 
particular  of  his  esutes.    The  question  then  is,  whether  this  declaration  of 
the  then  tenant  for  life  so  circumstanced,  (for  it  is  to  be  ccmsidered  only  as  a 
declaration  by  him,)  as  to  the  existing  rent  of  the  tenemmit  in  question,  be 
eridence  of  that  fact  against  a  succeeding  tenant  for  life  of  the  estate  having 
a  similar  limited  power  of  leasing,  reserving  the  ancient  rent,  who  claimed  as 
a  purchaser ;  for  if  he  had  derived  title  firom  the  former  tenant  for  life  by 
whom  the  indorsement  was  made,  the  case  would  have  been  quite  clear.     And 
we  think  it  is  also  evidence  against  the  defendant  who  claims  from  a  succeed- 
ing tenant  for  life.    It  appears  that  the  former  tenant  for  life,  by  whom  the 
paper  was  thus  accredited,  was  not  only  disinterested  in  respect  of  the  parti- 
cular fact  of  the  then  existing  rent,  but  that  he  had  an  inter^t  the  other  way, 
to  diminish  the  amount  of  it.    Then  at  this  distance  of  time,  with  the  means 
of  knowledge  which  he  had  of  the  fact,  and  his  interest  in  declaring  it  the 
other  way,  we  think  that  his  declaration  is  evidence  of  the  fact  to  go  to  the 
jury.(i)     There  are  several  instances  in  the  books  where  the  declaration  of  a 
person  having  knowledge  of  a  fact,  and  no  interest  to  falsify  it,  has  been 
admitted  as  evidence  of  it  after  his  death.    Thus,  the  written  memorandum  of 
a  father  as  to  the  time  when  his  child  was  born  has  been  received  to  prove 
when  the  infant  would  come  of  age,  and  that  he  was  in  fact  under  age  at  the 
time  of  making  his  will,  Herbert  v.  7\tckal,  T.  Ray.  84.    And  yet  the  most 
that  can  be  said  for  such  evidence  is  the  peculiar  means  of  knowledge  of  the 
fact  by  the  father,  and  the  absence  of  all  interest  in  him  at  the  time  of  the 
memorandum  or  declaration  made  to  falsify  the  truth  in  respect  to  it.     So  an 
entry  of  the  receipt  of  ecclesiastical  dues,  in  the  books  of  a  deceased  rector  is 
evidence  for  his  successor.  Anon.  Buna  46.  180,  and  2  Yes.  43 ;  which  must 
also  be  upon  the  same  ground  of  an  absence  of  all  interest  to  mis-state  the 
fhct  in  the  rector  making  such  entry,  which  could  not  possibly  be  evidence 
for  himself.    Now,  this  paper  might,  if  it  had  ever  met  the  eye,  have  been 
used  adversely  to  the  former  tenant  for  life  by  whom  it  was  authenticated,  and 
could  not  have  been  evidence  in  his  favour  :  he  could  not  therefore  have  had 
any  undue  motive  for  preserving  it     In  like  manner  ancient  deed8(a)  proved 
to  have  been  found  amongst  deeds  and  evidences  of  land  may  be  given  in 
evidence,  although  the  execution  of  them  cannot  be  proved :  and  the  reason 
given  is,  "  that  it  is  hard  to  prove  ancient  things,  and  the  finding  them  in 
such  a  place  is  a  presumption  they  were  fairly  and  honestly  obtained,  and 
reserved  for  use,  and  are  free  from  suspicion  of  dishonesty"    The  paper, 
therefore,  having  been  found  amongst  the  muniments  of  the  family,  accredited 
by  one  who  could  not  have  used  it  in  his  own  favour,  and  preserved  by  him 
and  by  the  succeeding  tenant  for  life,  against  whom  it  might  have  been  used 
adversely  ;  we  think  that  it  was  evidence  to  be  left  to  the  jury  of  the  amount 
of  the  ancient  rent  at  the  time  it  bears  date.>    And  upon  the  same  grounds 
we  think  that  the  entries  in  the  book  of  the  receipt  of  rent  made  by  the  same 
person  were  also  evidence  of  the  fact,  which  ought  to  have  been  submitted  to 
the  jury. 

Rule  absolute.(2) 

(1)  Vide  Hegham  &-  ux.  ▼.  Ridmay,  10  East,  109. 

{a)  Vide  12  Vin.  Abr.  84,  tit.  Evidence,  (A),  (B),  5 ;  Ancient  Deeds,  pi.  7,  cites  Tri. 
y«rPai8.220;  a4Car.B.jR. 

(3)  [«( It  is  an  established  principle  of  evidence,  that  if  a  party  who  bos  peculiar  know- 
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The  King  v.  The  CommiflBionerB  of  the  Court  of  Requests  in 
the  City  of  London. 

7  East,  292.    Feb.  11, 1806. 

It  teems  that  a  Hoek-kroker  is  liable  to  par  to  tbe  chamberlain  of  LoNioa,  for  tbe  benefit 
of  the  corporation,  tbe  annual  duty  or  4Q#.  directed  bj  atat.  6  Ann.  c.  16.  §.  4,  to  be 
receiYed  by  the  chamberlain  from  every  broker.  But  at  all  events,  if  the  chamberlain 
sue  for  socn  duty  in  the  London  Court  of  Requests,  and  that  Court  decline  taking  cog- 
nizance of  the  suit,  on  the  ground  that  the  corporation,  fbr  whose  benefit  the  duty 
was  to  be  received,  had  taken  a  bond  in  the  penal  sum  of  1(M.  Tthe  Court  having  juris- 
diction only  to  the  extent  of  SI.)  from  the  broker,  upon  which  he  might  be  sued  in  the 
superior  courts,  and  that  the  judges  of  the  Court  of  Requests  were  fVeemen  of  the 
corporation  interested  in  the  suit,  this  Court  will  grant  a  iiuiiiiaiiiic#  to  the  commis- 
sioners to  proceed  therein  ;  for  under  the  statute  of  Ann.  their  chamberlain  is  a  trtutee 
fbr  the  corporation,  and  a  bond  taken  by  them  in  their  own  name  fbr  securing  the  4dt, 
daty  is  no  merger  of  the  ordinary  remedy  given  to  their  chamberlain  by  the  legisla- 
ture :  neither  is  the  right  of  the  chamberlain  to  sue  in  the  Court  of  R«auests,  which 
has  always  been  the  practice,  affected  by  tbe  sdniUla  of  interest  whicD  any  of  the 
commisstonera  might  be  supposed  to  have  as  corporators  in  the  duty  to  be  recovered ; 
though  it  did  not  appear  that  all  of  them  had  anco  interest. 

THIS  was  a  rule  upaa  these  commissioners  to  shew  cause  why  a  wumda- 
mus  should  not  issue  commanding  them  to  hear  and  determine  a  suit  instituted 
in  their  Court  of  Requests  by  the  Chamberlain  of  London  against  F,  Bmijf. 
The  object  of  that  suit  was  to  recover  for  the  use  of  the  corporation  of  Lon^ 
Son  the  sum  of  40i.,  the  annual  duty  upon  the  defendant  JSm'/jr  as  a  broker, 
which  is  directed  by  the  stat.  6  Ann.  c  16.  s.  4,  to  be  paid  to  the  Chamber- 
lain for  the  use  of  the  corporation,  and  which  duty  Bmly  had  paid  for  seve- 
ral years  before,  but  had  refused  to  pay  for  the  last  year,  upon  the  ground 
that  being  a  stockbroker  he  was  not  within  the  meaning  of  the  act.     Upon 
the  suit  being  instituted  by  the  Chamberlain  before  tbe  Court  of  Requests^ 
which  by  the  stat.  39  d&  40  Geo.  3.  c.  104,  has  summary  jurisdiction  over 
causes  not  exceeding  S/.    Baily  objected  to  the  jurisdiction  of  the  Court :  C(M1- 
tending  that  he  had  made  no  contract  with  the  Chamberlain ;  but  that  the  duty, 
if  payable  at  all,  was  payable  to  the  mayor  and  aldermen,  d&c.  in  their  corpo- 
rate capacity,  to  whom  he  had  given  bond  in  the  penal  sum  of  10/.  conditioned 
for  the  payment  of  the  annual  duty  of  405. :  that  therefore  the  simple  contract,  if 
snj,  was  merged  in  the  specialty ;  and  that  the  specnalty  debt,  amounting  to  10/., 
could  not  be  sued  for  in  the  Court  of  Requests.    And  further,  that  the  judges 
of  that  Court,  being  freemen  of  the  city  of  London^  were  interested  in  the 
suit ;  the  money  wl^n  recovered  being  for  the  use  of  the  corporation :  and 
in  that  respect  also,  that  that  Court  was  incompetent  to  try  the  cause.    The 
commissioners  thought  the  objection  to  their  jurisdiction  well  founded,  and 
refused  to  make  any  order  or  judgment  in  the  cause.    The  present  rule  was 
obtained  on  the  grounds,  that  whatever  might  be  the  construction  of  the  act 
of  Queen  Anne  as  to  brokers  (which  had  been  often  ruled  in  the  supericH- 
Courts  to  include  stock  brokers)  it  could  be  no  objection  to  the  jurisdiction  of 
tbe  Court  of  Requests  to  take  cognizance  of  the  chamberlain's  claim,  that 
another  species  of  collateral  security  was  given  to  other  persons  for  the  same 
sam.    Nor  did  the  objection  of  interest  in  the  commissioners  arise ;  for  by 
the  acta  of  parliament  constituting  the  Court  of  Requests,  it  is  to  consist  of 
(besides  two  aldermen)  twenty  inhabitants  householders  of  the  respective 
wards,  including  the  common  councilmen  for  the  time  being,  who  act  for  one 
calendar  month  in  rotation  of  wards,  any  three  of  whom  may  hear  and  decide 

^e  of  the  fact,  by  his  written  entry  or  even  declaration  concerning  it,  charges  himself 
or  discharges  soother  upon  whom  he  would  otherwise  have  a  claim,  such  entry  is  admis- 
«ble  evidence  of  the  Act,  after  the  death  of  the  party."  1  Stark.  Evid.  355.  See  Short 
▼  iM,3J.&W.489.    OieoiiMo  V.  ^tftikJm,  I  C.  db  M.  484.— W.] 
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causes  where  the  debt  shall  not  exceed  4O5. :  and  in  default  of  a  sufficient 
number  attending  out  of  the  ward  in  rotation,  the  assistance  of  other  commis- 
sioners may  be  called  in  from  the  other  wards :  and  out  of  the  whole  number 
there  could  be  no  doubt  that  three  disinterested  persons  might  be  found  ta 
whom  the  mandamus  might  be  directed.  But  it  was  also  contended  to  be  no 
objection  though  all  the  attending  commissioners  were  freemen,  having  no 
individual  interest  in  the  event  of  the  suit ;  and  it  not  being  a  Court  belong- 
ing to  the  corporation  of  the  city,  but  an  independent  juriidiction  constitute 
by  act  of  parliament :  though  if  it  had  been  a  corporate  Court,  yet  from 
Wagoner^s  ca8e(a)  down  to  the  present  time  the  chamberlain  has  always  sued 
fcMT  penalties  for  the  benefit  of  the  corporation  upon  their  own  by-laws  in  their 
own  Courts. 

Tke  SoUcilor-Gmeral,  The  Common  Serjeant^  and  Dampier  were  heard 
against  the  rule  for  the  mandamus,  and  relied  upon  the  objections  above  men- 
tioned. 

Wilson,  in  support  of  the  rule,  answered  them  as  before ;  and  urged  fiir- 
ther,  that  by  the  statute  of  Anne  the  chamberlain  was  made  atriistee  for  Wm. 
Stewart,  the  then  lessee  of  the  corporation,  and  afterwards  for  th^  corporation 
itself:  and  that  if  the  question  had  aris^i  recently  after  the  act,  before  Stew- 
art was  compensated,  it  could  not  have  been  objected  that  the  corporaticm 
must  have  sued.  That  if  the  chamberlain  had  been  only  an  agent  or  servant 
of  the  corporation,  and  not  a  tmstee,  it  would  be  in  their  power  to  change 
him  and  appoint  another  to  receive  the  dues ;  which  they  could  not  do  by  the 
express  proviai(m  of  the  act.  [Lord  EUenbaraugh,  C.  J.  It  seems  that  the 
chamberlun  must  be  considered  as  a  trustee  for  the  corporation  under  the  act 
of  parliament :  for  it  directs  that,  after  Stewart  shall  be  satisfied  the  sum  due 
to  him  out  of  the  money  received  by  the  Chamberlain,  **  all  the  monies,  d&c. 
shall  go  to  and  he  et^oyed  by  the  corporation."  Now  if  the  chamberlain  had 
been  no  more  than  a  mere  agent  or  servant  of  the  corporation,  the  money 
would  have  gone  to  Jhem  of  course.  The  Solidtor^enerai,  to  whom  this 
was  addressed,  then  relied  upon  there  being  a  specific  remedy  on  the  bond, 
and  therefore  no  occanon  to  apply  for  the  extraordinary  interference  of  thia 
Court  To  which  it  was  answered.]  That  there  was  no  other  method  by 
which  the  chamberlain  could  have  the  benefit  of  the  Court  of  Requests, 
which  the  legislature  meant  to  give  him  for  the  recovery  of  small  debts :  and 
if  he  were  driven  to  sue  in  the  superior  Courts  for  40i.  from  each  broker,  the 
remedy  would  be  too  expensive  to  be  enforced. 

Lord  Ellsnborodgh,  C.  J.  The  right  of  the  Chamberlain  to  sue  in  the 
Court  of  Requests  having  been  already  disposed  of,  the  only  question  is,  whe- 
ther he  shall  be  excluded  firom  the  mandamns  because  of  the  remedy  of  the 
corporation  on  the  broker's  bond?  But  it  appears  to  me,  that  it  would  be 
going  too  far  to  oust  them  of  their  ordinary  remedy  and  benefit  which  the 
legislature  intended  for  them  of  suing  in  the  name  of  the  chamberlain  in  their 
own  Court,  because  they  have  taken  the  collateral  security  of  a  bond  to  them- 
selves. And  if  there  be  any  difficulty  in  directing  the  mandamus  generally  to 
the  commissioners,  on  account  of  the  interest  of  some  of  them  as  members  of 
the  corporation,  we  may  direct  it  to  certain  of  them,  as  judges  of  the  Court, 
who  are  not  interested  in  the  receipt  of  the  money. 

Wibon,  however,  suggesting  that  it  could  not  make  a  difference  to  any  indi- 
vidual commisnoner,  iXrd  EUenborough  said,  that  in  that  case  the  mandamus 
might  as  well  go  generally. 

Per  Curiam,  Rule  absolute. 

(a)  8  Rep.  121,  5.  there  called  The  Case  of  the  City  of  London, 
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Lord  Kinnaird  and  Others  v.  Lyall. 

7  East,  996.    Feb.  11, 1806. 

Though  a  writ  of  error  abate  by  the  death  of  the  plaintiif  in  error  before  it  be  returned 
and  certified,  yet  execution  cannot  aAer wards  be  issued  on  the  judgment  without 
leave  of  the  Court ;  and  the  Court  refused  leave  for  the.  plaintiff  here  to  issue  a  testa- 
turn  Ji.f».  tested  in  the  last  term  on  the  return  day  of  the  original  jE. /a.  which  was 
after  the  allowance  and  aenrice  of  the  writ  of  error. 

LITTLEDALE,  on  a  former  day,  obtained  a  rule  nisi  for  setting  aside 

the  execution  issaed  in  this  cause  for  irregularity.    The  action  was  brought 

in  Mtchaebmas  term  1804,  and  judgment  recorered  in  Hilary  1805.     In  the 

same  term,  a  writ  of  error  was  brought  in  the  Exchequer-chamber,  and  on  the 

I3lh  of  Novpnber  1805,  in  BKchadmoi  term,  judgment  was  affirmed  for  2185/.  ; 

and  OQ  the  Idth,  a  writ  of  error  to  parliament  was  allowed,  which  was  served 

on  the  18th ;  but  before  it  was  returned  and  certified,  tiz.  on  the  9th  of  jDe- 

cemher  following,  the  plaintiff  in  error  died.    On  the  14th  of  January  1806, 

a  writ  of  testatwn  fieri  facias  issued,  tested  the  21st  of  November  preceding, 

and  returnable  the  first  day  of  Hilary  term  1806:  the  original  writ  o{  fieri 

facias  having  been  tested  the  first  day  of  Michaelmas  term  1805,  returnable 

the  2l8t  of  Navember.^    The  irregularity  complained  of  was,  that  the  execution 

issued  after  the  allowance  of  the  writ  of  error,  and  after  the  death  of  the 

plaintiff  in  error.     And  he  contended  that  the  writ  of  error  allowed,  though 

it  abated  by  the  death  of  the  plaintiff  in  error,  was  sufficient  to  prevent  the 

issuing  of  the  writ  of  execution  without  the  leave  of  the  Court :  and  that  the 

objection  was  not  gotten  rid  of  by  the  antedating  of  the  writ  of  testatum  fieri 

facias  to  a  period  before  the  death  of  the  party ;  for  it  would  still  appear  to  be 

after  the  allowance  of  and  pending  of  the  writ  of  error.     And  he  cited  Peno- 

yer  v.  Brace,  1  Ld.  Ray.  244.     Garth.  404,  and  1  Salk.  319,  as  in  point,  and 

also  referred  to  Crambame  v.  Quennel,  4to  Barnes,  201 ;  Olorenshaw  v.  Stony* 

forth,  4to  Barnes,  201,  and  Hayes  v.  Thornton,  4to  Barnes,  201,  to  shew 

that  the  abatement  of  the  writ  of  error  by  death  made  no  difference. 

The  SoUdtor^General  and  W,  E.  Taunton,  in  shewing  cause,  observed  that 
according  to  the  report  of  Penoyer  v.  Brace,  in  Salkeld,  the  record  was  certi- 
fied, whichy  if  accurate,  would  distinguish  it  firom  this  case.     But 

The  Court  were  clearly  of  opinion  that  after  the  writ  of  error  allowed, 
though  afterwards  abated  by  the  death  of  the  plaintiff  in  error,  the  defendant 
in  error  could  not  take  out  execution  without  the  leave  of  the  Court :  and 
therefore  they  made  the 

Rule  absolute. 
A  rule  ntit  was  then  obtained  to  permit  the  plaintiflb  to  sue  out  a  writ  of 
execution  tested  as  6f  last  term ;  against  which 

IMtledale  now  shewed  cause,  and  referred  to  the  opinion  of  Lord  HoU  in 
Penoyer  v.  Brace,  that  a  scire  facias  could  only  be  dispensed  with  where  there 
was  not  any  alteration  of  the  record,  nor  any  new  person  made  liable  to  the 
execution :  and  here  the  executor  of  the  plaintiff  in  error  is  a  new  party. 
And,  in  answer  to  a  suggestion  by  the  Court,  that  if  a  party  against  whom 
judgment  of  the  term  might  be  entered  up  died  in  vacation,  there  was  no  need 
of  a  scire  facias  against  his  executor  ;{a)  he  answered,  that  the  vacation  was 
tn  emanation  of  the  prior  term ;  but  here  was  a  new  term  intervening ;  and  if 
this  could  be  done  now,  by  the  same  reason  it  might  be  done  after  two  or  three 
terms.  And  in  Heapy  v.  Paris,  6  Term  Rep.  363,  though  a  judgment  on  a 
vvrant  of  attorney  entered  in  Easter  vacation  was  holden  good  against  a 
defendant  who  died  in  Easter  term ;  yet  the  Court  held,  that  execution  could 

(a)  Vide  Bragner  v.  Lmngmead^  7  Term  Rep:  20. 
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not  be  sued  oat  upon  it  till  it  were  revived  by  scire  facias  against  hia  repre- 
sentative. 

W,  E,  Taunton,  in  support  of  the  rule,  said,  that  the  justice  of  the  case 
was  with  the  plaintifli,  and  no  incongruity  would  appear  upon  the  record ;  for 
that  the  writ  of  error  in  parliament  having  abated  before  the  retam  of  it,  there 
need  be  no  entry  of  it  on  the  recced  ;*  but 

The  Court  said,  that  was  not  so ;  for  a  minute  was  entered  in  the  margin  of 
the  judgment  roll,  "  error  allowed ;"  and  when  the  entry  came  to  be  regularly 
made  out  on  the  record  the  incongruity  would  appear.     For  there  must  be  a 
suggestion  entered  on  the  record  to  notify  the  abatement  of  the  writ  of  error 
by  the  death  of  the  plaintiff  in  error ;  and  that  suggestion  would  state,  that  oo 
such  a  day,  such  an  one  comes  by  his  attorney  ami  gives  the  Court  to  be  in- 
formed, that  on  a  certain  day  the  plaintiff  in  error  died :  after  which  it  would 
appear  that  the  Court  awarded  a  writ  of  execution  tested  before  the  death  of 
the  party,  while  the  writ  of  error  was  pending;     And  no  doubt  if  it  were  any 
advantage  to  the  defendant  here,  that  the  true  day  of  the  award  of  execution 
should  appear  upon  the  roll,  he  may  come  and  pray  the  Court  to  have  it  regu- 
larly entered.    The  only  ground  on  which,  if  a  party  die  in  vacation,  execu- 
tion may  issue  as  of  the  preceding  term,  is,  because  no  incongruity  then  ap- 
pears on  the  record :  but  here  if  the  proceeding  prayed  for  were  trul j  entered, 
it  would  be  error  on  the  record. 

Rule  discharged. 

Doe,  on  the  Demise  of  Mark  Cook  and  Elizabeth  his  Wife,  v. 

Danvers. 

7  East,  299.    Feb.  12, 1806. 

The/recAoZd  of  an  estate,  parcel  of  a  manor,  and  demisable  only  by  the  licence  of  the 
lord,  passing  by  surrender  and  admittance  to  which  the  tenant  was  admitted  by  the 
descnption  of  a  customary  tenement,  hahendum  to  her  and  her  heirs,  tenendum  of 
the  lord  by  the  rod,  according  to  the  custom  of  the  manor,  by  the  accustomed  rent, 
suit  of  court,  customs  and  other  services,  is  in  the  lord  and  not  in  the  tenant^  though 
not  holden  ad  volunlatem  damini.  But  such  an  estate,  whether  strictly  copyhold  or 
not  to  all  purposes,  may  well  pass  under  the  description  of  copyhold  in  a  will ;  the  in- 
tention to  pass  it  under  that  description  being  apparent. 

Such  customary  estate  is  not  within  the  5th  section  of  the  statute  of  frauds,  29  Car.  2.  c. 
3,  so  as  to  require  to  a  devise  of  it  the  signature  of  the  party,  or  the  attestation  of  wit- 
nesses.   Nor  is  it  within  the  7th  section,  as  a  declaration  of  trust,  requiring  to  be 
proved  by  a  writing  signed  by  the  party  ;  whidh  applies  only  to  cases  where  the  legal 
and  equitable  estates  are  separated  ;  or  by  a  wiU  in  writing^  which  must  be  understood 
only  of  such  a  will  of  lands  as  the  statute  recognizes,  viz.  a  will  attested  by  three  or 
four  witnesses.    But  held  that  it  might  well  pass  by  instructions  for  a  will  taken  in 
writing  by  another,  in  the  presence  and  from  the  oral  dictation  of  the  party,  though 
without  any  signature  or  attestation,  which  was!  established  as  her  will  by  the  ecclesias- 
tical court  granting  probate  thereof,  and  is  a  good  letU  under  the  statute  of  wills ;  the 
estate  having  been  surrendered  to  the  use  of  her  last  wUl  in  writing.    Such  estates 
pass,  not  by  the  will  alone,  but  by  the  will  and  surrender  taken  together.    And  the 
entry  of  the  devisee,  after  20  years  from  the  death  of  the  testatrix  in  1780,  but  within 
20  years  after  the  determination  of  a  lease  in  1800,  before  granted  by  her,  (rendering 
rent,  with  a  proviso  for  re-entry  in  case  of  non-payment,)  was  neither  toUed  by  a  de- 
scent cast  on  the  defendant  from  his  father,  who  as  heir  at  law  of  the  testatrix  had 
been  admitted  in  1782,  and  had  received  the  rent  to  the  time  of  his  death  in  1791, 
after  which  the  defendant  was  admitted  and  received  the  rent ;  the  doctrine  of  de- 
scent cast  not  applying  to  oases  where  the  party  has  no  remedy  but  by  entry,  as  in  the 
case  of  a  devisee  :  nor  to  copyhold  or  customary  estates  where  the  freehold  is  in  the 
lord.    Nor  was  such  entry  barred  by  the  statute  of  limitations  21  J.  1.  c.  16,  having 
been  made  within  20  years  after  the  old  lease  expired  ;  the  devisee  not  being  bound 
to  enter  before,  as  for  a  condition  broken,  by  the  non-payment  to  her  of  rent. 

A  devise  to  one  by  the  name  of  Mary,  whose  christian  name  was  Elizabeth,  is  good,  ii 
the  jury  find  from  the  circumstances  that  she  was  the  person  meant  to  be  designated. 

THIS  was  an  ejectment  to  recover  the  possession  of  a  house  and  premises, 
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situate  in  the  parish  of  Si,  Dunstan'Sf  Stebunheath,  otherwise  Stepney ,  in  the 
county  of  Middlesex,  The  declaration  was  intitled  of  Hilary  term  44  Geo. 
3,  and  was  upon  two  demises  by  Mark  Cook  and  Elizabeth  his  wife,  in  right 
of  his  said  wife ;  the  first  being  laid  upon  the  1  st  of  July  1800,  and  the  se- 
cond apon  the  1st  of  January  180S.  And  at  the  trial  before  Lord  Ellenbo- 
rough  C.  J.  the  following  facts  were  admitted,  and  a  Yerdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  upon  the  following  case. 

The  premises  in  question  are  parcel  of  the  manor  of  Stebunheath,  otherwise 
Siepmey^  in  Middlesex,  At  a  Court  holden  for  the  manor  on  the  12th  of  April 
1743,  namaxine  Taylor^  spinster,  ilas  admitted  to  the  premises,  by  the  de- 
scription of  ''all  that  customary  messuage  or  tenement,  with  the  appurtenan- 
"  ces,  on  the  south  side  of  Radcliffe  Broad-street,  late  in  the  occupation  of 

*' Chandler,  butcher ;  to  have  and  to  hold  the  said  premises,  with  the 

"appurtenances,  unto  the  said  Thomazine  Taylor,  her  heirs  and  assigns  for 
"  ever,  of  the  lord  of  the  said  manor,  by  the  rod,  according  to  the  custom  of 
"  the  said  manor  by  the  rent,  suit  of  court,  customs,  and  other  services  thereof, 
"  heretofore  due  and  of  right  accustomed.     And  she  gave  to  the  lord  for  a 
**  fine  for  such  her  estate  and  entry  in  the  premises  1/.  5s.,  and  fealty  was  res- 
"  pited,  and  so,  saving  always  the  right  of  the  lord,  the  said  T,  Taylor  was 
*'  admitted  tenant  thereof  in  form  aforesaid."     At  the  same  court  T,  Taylor, 
according  to  the  custom  of  the  manor,  surrendered  (amongst  others)  the  pre- 
mises in  question  into  the  hands  of  the  lord  of  the  manor  by  the  description 
of  "  all  and  singular  her  customary  messuages,  tenements,  cottages,  lands,  and 
"  other  hereditaments  whatsoever,  holden  of  the  lord  of  the  said  manor  by 
"  copy  of  court-roll,  with  their  and  every  of  their  appurtenances,  to  such  uses, 
"  intents,  and  purposes  as  the  said  T.  Taylor  in  or  by  her  last  will  and  tester- 
**  meni  in  writing  should  limit,  appoint  or  declare."     The  court-books  of  the 
manor  of  Stepney  now  in  existence  commence  in  the  year  1654,  and  contain 
entries  of  admissions  of  all  the  tenants  admitted  to  the  premises  in  question 
between  that  period  and  the  3d  of  May  1791,  which  are  all  in  the  same  form. 
The  habendum  of  these  entries  are  also  in  the  same  form  as  that  already  set 
forth  in  the  admissions  of  Thomaxine  Taylor ;  and  the  admissions  are  severally 
followed  by  entries  of  surrender  by  the  new  tenants  to  the  same  uses,  and  in 
the  same  form,  as  is  already  to  set  forth  in  that  entry.     Other  tenements  in  the 
manor  appear  to  have  passed  by  grants  similstr  to  the  foregoing  from  the  com- 
mencement of  the  court-rolls.     T.  Taylor,  by  indenture  ''  of  lease  of  the  7th 
"  of  June  1759,  by  virtue  of  a  previous  licence  from  the  lord,  demised  the 
''  premises  in  question  to  Dorothy  Whiting,  since  deceased,  for  41  years  from 
"  Midsummer-elay  then  next,  at  the  rent  of  8/.  per  ann.,  payable  quarterly  on 
"  the  usual  rent-days,  and  subject  to  the  following  proviso  for  re-entry  in  case 
"  of  non-payment ;  Provided  always,  that  if  the  said  yearly  rent  of  8/.  shall 
"  be  unpaid  for  21  days,  &c.  or  if  all  defects  of  reparations  from  time  to  time, 
"  d&c.  be  not  amended  within  three  months  next  after  notice  in  writing,  d&c. ; 
*'  cr  if  the  said  D.  Whititig,  her  executors,  &c.  do  not  well  and  truly  keep  all 
**  and  every  the  covenants,  &c.  on  her  and  their  parts,  ^^c. ;  that  then  and 
"  from  thenceforth,  and  at  all  times  afterwards,  it  shall  and  may  be  lawful  for 
"  the  said  T  Taylor,  her  heirs,  &c.  into  and  upon  the  demised  premises,  &c. 
**  to  re-enter  and  re-possess,^'  &c.    The  lessee  took  possession  of  the  premises 
^der  this  lease,  and  she  and  her  representative,  Mr.  John  Scott  Whiting, 
(the  present  tenant  in  possession)  continued  to  occupy  them  from  the  com- 
mencement of  the  lease  until  the  expiration  of  it  at  Midsummer  1800.     On 
the  3d  of  August  1780,  Miss  Taylor,  the  lessor,  gave  directions  to  her  attor- 
ney to  prepare  her  will ;  and  he  accordingly  wrote  down  the  following  instruc- 
tions for  it,  and  was  desired  to  attend  her  therewith  the  following  morning  at 
11  o'clock  to  have  it  executed.     **  Thomaxine  Taylor,  of  the  parish  of  St, 
I ^^t  Rather,  com.  Surrey,  spinster,  by  her  will  gives  to  John. Noble,  the  fa- 
"  ther,  in  trust  for  Richard  Noble,  and  Thomaxine  JNohle,  all  that  messe  or  -tene- 
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"  ment  situate  on  Fiskrsirui'HiU,  Landau,  to  in  tnut  Ux  his  two  chi]- 

"  dren,  and  until  their  ages  of  21  years:  all  that  copyhold  messuage  cm-  tenement 
"  situate  in  Radcliffe-ERgkwayy  within  the  manor  of  Stepney,  to  Mary  Cook, 

"  wife  of Cook,  and  to  her  heirs  for  ever;  no  surrender  to  use  of  will 

"  ever  made ;  aU  the  residue  to  John  Noble  absolutely ;  to  be  buried  in  the 
"  vault  under  Limehouse  church,  where  my  uncle  and  aunt  Merunn  lie ;  and 
appoints  said  John  Noble  sole  executor ;  to  Mr.  Fronds  Mown  my  best  dia> 
mond  ring  of  the  value  of  50/."     Before  any  will  was  formally  pr^ared  by 
the  attorney  under  these  instructions,  Yiz«  upon  the  said  3d  of  A^ugusi  1760, 
Miss  Taylor  died,  leaving  Thomas  Danvers,  ftther  to  the  present  defendant, 
her  heir  at  law.    These  instructions  were,  upon  the  25th  of  F^ebruary  1782, 
pronounced  for  and  established  as  the  only  will  of  Miss  Taylor  by  tbe  preroga- 
tive court,  and  probate  thereof  was  afterwards  granted  accordingly.     Upon  the 
2l8t  of  June  1782,  Thomas  Danvers  was  admitted  to  the  premises  in  question, 
as  heir  at  iaw  of  T   Taylor,  in  the  accustomed  form  above  set  forth.     The 
rent  was  paid  to  Thomas  Danvers  from  the  time  of  Miss  Taylor's  death  until 
his  own  death  in  January  1791,  and  from  that  time  until  the  expiration  of  the 
lease  to  his  son  James  Danvers,  the  defendant,  who,  upon  his  father's  death, 
was  admitted  3d  Jfay  1791  to  the  estate  as  his  heir  at  law,  in  the  same  form 
as  his  father  was  admitted ;  and,  upon  the  expiration  of  the  lease,  made  a  new 
devise  to  Mrs.  Whiting,  under  which  the  latter  held,  and  paid  rent  as  tenant 
to  the  defendant,  at  the  time  of  tbe  demises  laid  in  the  declaration.     The  les- 
sor of  the  plaintiff  Elizabeth  was  admitted  to  the  premises  upon  the  Ist  of 
December  1801,  to  hold  to  her  and  her  heirs  of  the  lord,  according  to  the  form 
of  the  entry  before  set  forth.     Her  marriage  with  the  other  lessor  was  proved 
at  the  trial :  and  it  was  also  proved  that  tbe  testatrix  had  no  other  relative  of 
the  name  of  Cook,  except  the  lessor  of  the  plaintiff,  Elizabeth,  and  that  she 
was  the  person  who  was  intended  to  take  by  the  name  of  Jfary  Cook,  as  de- 
scribed in  the  instructions  of  the  3d  of  August  1780.     The  question  for  the 
opinion  of  the  Court  was,  Whether  the  lessors  of  the  plaintiff  were,  under 
the  above  circumstances,  entitled  to  recover  ? 

This  case  was  argued  in  Trinity  term  last,  by  Lawes  for  the  plaintiff,  and 
Nolan  for  the  defendant,  and  again  in  Michaebnas  term  last,  by  Gibbs,  SoH- 
dtor^General,  for  the  plaintiff,  and  Marry  at  for  the  defendant.  The  arguments 
ran  to  great  length,  and  for  brevity's  sake,  I  shall  reverse  the  order  in  which 
they  were  delivered. 

The  lessor  of  the  plaintiff  Elizabeth  Cook,  whom  the  jury  found  to  be  the 
person  intended  by  the  description  of  Mary  Cook,  in  the  paper  of  instructions 
for  a  will  prepared  by  the  attorney  of  Thomazine  Taylor',  and  not  signed  by 
her  or  attested,  but  which  was  pronounced  to  be  her  will  by  the  prerc^ative 
court,  claimed  the  premises  in  question  under  such  will  by  the  description  of 
copyhold;  to  which  premises  Thomazine  had  been  before  admitted  by  the 
description  of  all  that  customary  tenement,  habendum  to  her  and  her  heirs, 
tenendum  of  the  lord  by  the  rod,  according  to  the  custom  of  the  manor,  by  the 
rent,  suit  of  court,  customs,  and  other  services,  &,c.,  and  had  before  surrender- 
ed, by  the  description  of  customary  lands,  &c.  holden  by  copy  of  court  roll,  to 
such  uses  as  she  by  her  last  wiU  and  testament  in  writing  should  appoint 
But  though  the  testatrix  died  in  August  1780,  and  the  will  was  established  in 
February  1782,  yet  owing  to  an  outstanding  lease  granted  by  the  testatrix  in 
her  lifetime,  which  did  not  expire  till  June  1800,  the  devisee  did  not  enter  or 
bring  ejectment  till  Hilary  term  1802,  but  suffered  the  heir  at  law  of  tbe 
testatrix,  who  was  admitted  to  the  premises  in  1782,  and  afterwards  the  de- 
fendant his  son,  to  whom  they  descended  in  1791,  to  take  the  rent  daring  the 
intermediate  time ;  and  this  although  there  was  a  proviso  in  the  lease  for  re- 
entry in  case  of  non-payment  of  rent. 

Upon  these  facts  the  defendant's  counsel  took  four  objections  to  the  title  of 
the  lessor  of  the  plaintiff  Elizabeth  (the  devisee)  to  recover  in  this  action. 
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lit,  That^the  pieiBttes  in  qiiestioli  Were  not  cop^Md,  hnt  customary  freehold, 
and  as  aoeh  were  wilhip  the  fUUi^  clauae  of  the  stat.  of  fraoda  ^  Gak^,  2.  c.  8» 
vtd  couVd  otkly  pawi  by  a  will  in  writing  signed,  &c.  and  attested  by  three  wi^ 
neasesL  Or  if  not  within  that  •  bsanch  ^  ihen  2diy,  that  they  w^e  within  the 
seveftth  or  ninth  seetHNEi'and  conM  only  pass  bgr  awiU  im  writings  signed  hf  ike 
forty,  as  a  deolacaiioii  or.  aasigiioieift  of  a  trust.  Bn^  if  they  were  w^I  pass- 
ed by  the  will ;  (ben  3dty,  that  tho  lessor's  right  of  satry  was  either  .tolled  by 
the  deseent  cast  on  the  defendant  {  or  4thly,  that  it  was  birred  by.  the  ftatute 
of  iimii«ti«H][8k 21  Jac^  1.  o.  I6;*and  that  either,  1st,  by  thenon-4«cel{>tof  rent 
under  the  lease  granted  by  the  t^atatrix  lor  iAore  t|ian  20  years  since  her 
death;  and  the  defendant  and  hfs  father  having  during  all  that  time  had  an 
adverse  ettjoyment  <^  such  rent  and.  of  the  premised  :  or,  2d}y,  by  the  lessor 
EUsuAeih  not  having  availed  herpelf  tfor  more  than  20  years  of  her  right 
of  entry  under,  the  proviso  in  the  lease  for  non-payment  of  nent,  or  other* 
wise..       »  _  •">;/• 

First,  the  estate  not  being .  hotden  ad  vebinWan  damini,  though  by  copy  of 
court  roll,  is  not  cepykBid,.  properly  so  calJe4)  but  customary  freehold,  the  free- 
hold of  which  is  in  thelenant,  and  not  in,  the  lord,.wh&i8  on|y  an  instrument 
to  convey  it ; .  insomuch  that  in  pleading,  title  would  be.  deduced  not <  from  the 
lord  but  jrom  the  person,  last  seised. .  JBriit<niy  C'  66.  p.  165i  ^considers  cus- 
tomary tenants  as  socmen,  and  not  villein  socmen,  ^  Arattm^  L.  1.  c  11. ), 
4.  tr.  1.  c.  %.  B.  5,  ^oes;  and  B/aciSwtoiM,(a)  who  was  af  the  bar  when  he 
wrote  his  Treatise  of  Gopyb^ds,  though  he  adq»ts  BraetofCs  (pinion,  yet 
admits  that  theae  ^tenants  are  called  iu/aome  \}oo\iV  freeholders  generally,  and 
in  iSk  others  atsianuary  freeholders^  and  that  th0v  have  a  freehold  interest, 
though  ho  denies  that  thej  have  9L.free^ld  Umtre,  both  of.  which  )ie  contends , 
to  be  necesamry  for  a  right  of  ^ing  fbr  a  county;  and  in  Fitzh.  N.  B..  1 1  M. 
and  12  B.  they  are  considered  as  tenants  in  aneient  demesne..^   But  whether 
villein  aocnaen,  or  pure  socmen,  must  depend  upon  the  natore^  of  their  senrices, 
^1  of  which  areeertaia  audi  free  in.  this  case.  .  AH  the  authorities  are  coUeci- 
ed  m  Roe  d.  OmoUy  v.  ^rriieii,(i)  particularly  Hughes  v,  Harrys,  Giro.  Gar. 
%»;  Gaie^v,  Noble,  Gfuth.J£^yCrouiherr.  OA^e/d,  Salk.  ddi    2Ld.Raym. 
1225,  and  1.  Lutw.  125  ;  Anon.  11  Mod.  33,  and  Rogers  v.  Bradley,  2  Ventr. 
1^,  which  established  the  dist^noiion.betwieen  copyhold  and  these  customary 
estates,  which  «re  iconsidered  to  be  freehold.     Then  the  testatrix  having 
named  the  premises  as  copyhold/m  berjvil]  pannot  aUer  the  fenqre :  thquffn 
it  miqr  raise  a  question  how  ihr  a  freehold  interest  aa!&  pass  under  such  a  de- 
ioription,  and  where  the  estate  waa  not  surrendered  to  the  use  of  the  will. 
Though  lands  have  sometitnes  passed  with  a  oiis-description  annexed;  yet  in 
all  those  cases  there,  have  been  general  words,  sufficient  to  carry  the  estate  ; 
and  it  has.,  only  been  eoosidered  that  the  ^ddiUon  of  a  misdescription  should 
not  hurt  the  ^)peralion  of  tiie  general  wordSi      [Lord  Elknhorovgh,  G.  J. 
We  ftHist  take  it  upon^this  oase  that  the  testatrix,  meant  her  customary  land, 
hav'mg  no  other  description, of  land  in  the  manor.]    If  then  tbc)  freehold  be 
in  the  tenant  end  not  in  the  lord,  as  in  case  of  copyhold,  the  will  ought  to 
hive  been^ attested  by  three  witnesses^  and  execnted  aCijCODdiiiff  to  the.  fifth  seo- 
tion  of  the  statute  of  frauds,  WGar.  2.  c.  3,.whkh  directs  that  ''.all  devises 
of  any  lands;  d&c.  deviseaUe  either  by- force  of  the  statute  of  wills^  or  of  that 
vtatote,  or  l^  folce  of  aof  peiticiilar  custom,  &c.  shall  (le  in  firUing,,wxA 
signed  hy  the  party,  d&c.  and  shaU  be  attested,  4&e.  by  tl^ee  "witncyHies,  d^c, 
or  else  be  void.'*    Now,  by  the  firat  statute  of  wilb,  32  H.  a  c.  1,  ei^ained 
by  St.  34  dl^  35  B.  ^  c.  5,  powar  was  given  to  dispose  of  aU  land^  ■'  of  the 
"afure  gf  soecage  tenure ;'^  and  the  second  or  e^^analory  statute. was  not 
neant  to  restrain  the  nature  of  the  property  capable  of  being  devised,  hiit 

loerely  the  power  of  those  to  devise  it,  who  had  not  the  whole  interest  in  the 

--^— —  •  .      '  -^  -     -  ,  •        -  -  ■      

(a)  ContidsratiDss  on  Copyholds,  p.  96,  and  111,  of  his  traots. 
(i)  5  East,  51,  aud  rido  J&or  t.  HtaUirngtimj  4  Eam^  871. 
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subject  toatter,  such  as  tenants  fof  life  or  In  tail,  &e.    Ill  IkJfMi  ▼.  P^^e, 
3  Atk.  97,  and  Barnard.  Oh.  Rep.  9,  iBopyholds  wete  indeed  holden  not  to  be 
within  the  statute  of  frauds ;  and  though  itrntynow  be-too  late  to  ooDtrotert 
that  construction,  yet  it  has  beep  often  sine^  disappMyred  of,  and  it  has  been 
said,  that  it  ought  not  to  be  carried  further:(<i)    And  in  Husuy  ▼.  €MUt^ 
Ambl.  901,  Lord  ^mMi;A;«  seenied  lto  think  that  coaiDifMiry 'freeh^Ms,  beiiif 
of  a  yerjr  diiihrent  tiature  f^om  tcpfhcAda,  wo^ld'not  be  gorerned  by  die  anme 
rule  ivhich  took  the  others  out  of  the  statute.    And  it  dmnor  be  c^fajected, 
that  these  estates  pass  by  cRirrend^jr,  an«l  hot  by  *wil1,  and  ar#  therdbve  oot  of 
the  statutes  of  wills-?  for  the  same  objection  wotdd  haye  trpplied  to  many  wills 
good  by  custom  before  those  statut<5s,  and  which  are  etpfemij  Within  the  fifth 
clause,    [The  Court,  upon  a  doubt  started,  whether  without  a  cvMMn  to  sur- 
Tender  to  the  use  of  the  will  expressly  found,  they  could  infer  tfucha  ciist<Mn, 
said,  that  upon  the' facts  stated  in  the  special  case  they  would  assame  the  ez- 
istence  of  it ;  especially  as  their  decision  would  not  conclude  the  defendanf, 
but  he  migtit  bring  another  ejectment  in  case  the  jildj^ment  of  the  Court 
should  be  against  him  now.l     Then  secondly,  supposing  that  the  will,  ets  suck^ 
need  not  b^  attested  by  tnree  witnesses,  within  thedfth  section,  yfet,  as  a 
ifyclaratian  or  assignment  of  a  trtut,  it  ought  to  have  been  signed  by  the  jporfy, 
as  reqnired  by  the  seventh  and  ninth  sections  of  the  statute  o)f-  frauds:     The 
seventh  section  says,  "  that  al!  declarations' or  creations  of  trust  or  confidence 
of  any  lahds  shall  be  manifested  and  proved  t>y  sonle  writing  sig^d  hj^  ike 
pdrty,  who  is  by  law  enabled  to  declare  such  trust,  or  hy  his  last  wili  in  wrU- 
ing ;  or  else  shall  be  void."    The  eighth  section  excepts  trusts  atisitig  hy 
implication  of  law.     And  the  ninth  section  enacts,  *'  that  all  grants  and  asaigiH 
ments  of  any  trust  or  confidence  shall  likewise  be  iin  toriiiftg  signitd  hyiheparty 
Ranting,  dLc.  or  by  suck  last  I9t7f,  or  else  shall  likewise  be  void/'     These 
tfauses  are  general,  extending  teal?  lands;  and  the  first  question  wiU  bei 
whether  the  trusts  here  spoken  of  are  to  be  confined  to  easea  where  ihe  legal 
is  separated  ^om  the  equitable  ei!ttfte,uid  where  ituch  trust  or  confMeaee  is 
declared  or  created  by  the  party  having  the  legal  estate,  a»  wiH  be  contended 
•ottthe  other  side?    But  if  that  were  so,  many  oases  wouM  be  taken  odi  of 
the  protection  of  the  statute  which  are  clearly  within  the  mischief  intended 
to  be  r^fmedied,  and  whiqh  have  always  b^n  considered  to  h^  inelnded'.  '  A 
party  may  declare  a  trust  of  land  who  has  no. legal  interest  to  pass/ as  in  the 
case  of  one  who  has  a  contract  for  Kh^  purchase  of  land,  or  an  agreement  for 
a  lease,  &c.    A  fine  also  maybe  levied  of  ah  equitabre  estate;  and  unless 
the  seventh  clause  attaches  the  uses  of  the.  fine  might  be  declared  by  parol. 
[It  was  observed  t  contra^  that  their  argument  Was  not  confined  to  cases  where 
the  trust  was  declared  by  the  same  instrument  which  separated  the  legal' from 
the- equitable  estate,  but  would  extend  to  al}  cases  where  the  legal  and  equita- 
ble estates  were  separaled.]    Here  then,  after  the  defeth'of  the  surrenderor, 
•the  legal  estate,  which  cannot  be  in  abeyance,  descended  to  her  heir,  and  the 
will  operated  as  a  declaration  of  trust  for  th^  nse  of  the  person  for  whom  the 
previous  sintender'had  been  made;  and  traiisfbrt^  the'  interest  firom  the  heir 
to  the  devisee'.    And  it  is  no  artswer  to  aay  that  the' same  objection  would 
apply  to  the  case  of  every  common  surrender ;  fist  that  is  expresriy  provided 
for  aAd  excepted  Out  of  the  operation  of  the  third  clause  of  the  statute ; 
Which  say;^,  **>that  no  leases,  estates,  or  intercfsts,  dtc.  (n^  being  copyhold  er 
ettstomary  intirestf  iii  any  manors,  iands,  &e.  shall  be  asdign^,  granted,  or 
Surrenderedi  1101088%  deed  or  note  in  toriting  s^ned  by  ike  party ,  d&c.  which 
shews/'that  wtthtmt  such  exception  surrenders  must  have  been  signed  by  the 
party.    So  a  term  of  yeara  devised  by  such  a  will,  (the 'legal  interest  of  wttick 
vests  ii^  th^  executor  until  his  assent  to  the  devise^  who  it  may  be  said  is  a 
'"»  '■■    ■   ■■.'■■  — • — — — '  ■     ' — ' J-     '  • 

(a).  By  Lor^  Mfusde^d  ia  Wagstaff  v.  WagwUif,  2  P.  WnM.  959,  and  by  Lord  If ani- 
wieke  in  2%e  Auommf-Oemerkl  w.jindrtwt^  1  Yef  *  925|  and  Tide  Ui«  oninions  of  BidUr, 
J.  and  Lord  LoughhofOugh^  .C.  in  Habergkam  v^  Vineenti,  2  Ves.  jnn.  332,  and  237. 
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traatee  fisr  the  deTiaee,)  ib  eUber  act  ^thin  tlie  feveadi  di^uae,  wUpfa'  has 
the  wivdfl  "laadfly  teaemailA,  aad  l^erediUuiMiits,"  nieaniog  ibe  reiilty  in  ixmi- 
tradtslioction  to  chattel  intecesU^  or  is  within  the  ^ception  of  the  eigh^  aec- 
tioii  aa  a  trust  ar^sixtg  by  inqplication  of  law.    Then  if  the  ioatrument  be  not 
sufficient  as  a  declarirfion  of  tl^ust  in  wrUing  to  |)ass  the  estate  for  want  of 
its  being  signed,  nmther  is  it  sufficient  for  that  pMrppse  as  a  la$i  will  in  writing 
wf  itlun  the  other  branch  of  .the  same  daoae.    By  the  word^  '*  will  m  writing** 
caxuiot  he  meant  any  such  wiU  as  theecdesiaBtieal  coprt^wouM  grant  probate  of, 
for  that  W011I4  include  Hiinct^pa<to«  wills,  in  dife^tcootradlction  to  the  plain  in- 
tent  of  the  statute,  which  require^  the  !ijFill  to  be  in  wmiing.    The  more  obvious 
ccMifltr notion  is  (o refer  it  to  such  will  in  writing  as  is  before  mentioned,  namely 
a  will  in  writing  autbei^ieated,  if  hot  by  the  attestation  of  three  witnesses,  aSt 
least  by  the  signature  of  the  party,  aa  is  required  by  the  same  clause  to  every 
other  ^  declaration  of  a  trust  in  writing :  and  the  legiriature  could  not  havs^ 
Hiesint  that  a  deda^ration  pf  a  trust  by  wiU  should  be  less  authentic  than  by  kay 
otlier  vrriting.    The  9th  septipn  hastl^  words  *'  sucji  will/'  i|ii4  ^^  construction 
of  that  must  be  the  same  as  of  the  seventh  section.    i[l4>td  EUenbprough,  C.  f. 
and  Lawrence,  J.  cdbserved,  that  the  seventh^jiection  had  not  ,the  word  snch  and. 
that  the  ikh  section,^  referruig  to  suck  wiU,  meant  mer^y  suet  a  mil  in  writing 
as  is  intended  by  the  seventh  section.]     All  the  9ases„  e;iccept  Cartjy  v.  Askew^ 
2  Bro.  Ch.  Gas,  59,  seem  to  consider  that  a  wiy  gf  cogyhold  surrendered  must 
uot  only  he  in  writing,  but  signed  by  the  party,  within  thQ  statute.     Tnffmll 
V.  Page,  2  Barnard.  Gh.  Rep.  9,  Vid.  S.  G.  2  Atk.  37,  and  \Rse  ▼!  -ff^yA^w. » 
Blac.  111$. .  And  so  was  the  fact  in  thQ  Attcmey^tneral  t.  Anfirews,  1  Ves. 
22^     The  precise  facts  in  Carey  v.  Askew  do  not  distinctly  appear ;  an,d  upon 
searching  the  register's  office,  no  decree  if  to  be  found  either  of  the  term  men^ 
tioned  in  the  report,  or  for  some  terms  before  and  after  tha^    And  it  ii^ioB 
strafige  that  the  prqbate  pf  the  ecclesiastical .  court  «faould  be  considered  ooq- 
elusive  to  pass  real  prqperty,  with  which  the  ordinary  has  no  juf  isdiotion  to  med-r 
die ;  thereby  conferring  a  power  upon-another  .^hick  he  doe^  pot  hiniself  pos* 
sefs.    T^at  weakens  the  authority  of  the  case,  which  was  also  ^ken  in  Hch 
berghmn  v.  Vincent,  4  3ro.  Gh.  Gas.  553,  372,  2&i,  where  the  instrument 
was  signed  by  the  party.    The  instrument  in  question  is.  in  truth  no  mor^ 
than  a  nuncupative  will,  haying  neither  signatnre  nor  witneas  tto  authentic 
oate  it  as  the  •act  of  the  testatrix ;  and  if -it  he  good  to<ps^  oopyhpld.  or  cuBton 
inary  estate,  property  o(  that  description  is  leas  guard^  than  p^sonaJUj  eji* 
ceedtng  30£/in  valu^,  the  dispoeition  of  w)iidi  by  a  nuncupative  will  has  seve- 
ral checks  iknposed  on  it  by  the  nineteenth  section  of  the  statute  of  frafids^ 
n^ne  of  which  were  observed'  ^  the  present  case.    Thirdly,  the  lessors  ligh^ 
of  entry^  if  a^y  once  existed;  was  tolled  hy  the  descent  oast  on  the  defendan^U 
Thomas  Banners,  the  defendant's  father,  and  heir  at  Uw  of  the  tesUtrix>  wag 
admitted  into  possession  in  V7SSI,  and  received  th^  rent  from  her  death  in  178Q 
till  his  own  death  in  1791,  when  ^he  estate  descended  to  his  son,  the  defendant. 
Now  admitting,  accordtng  to  Go.  I^t.  MO,  b.  s.  399,  and  Maikes(m  v.  TVoit, 
Owen,  141,  and  1  Leon.  200^  that  the  doctrihe  of  descent  cast  does  not  apply 
to  a  devisee  (though  it  is  to  b^  observed,  that  in  the  Isiter  case,  the'  Judges, 
who  at  fi'nn  di^ed  in  opipion^  aflterward  decided  the  case  on  a  collateral 
ground),  yet  that  distinction  will  not  assist  the  plaintiff;  if,  as  he  contends/ 
the  estate  pass  by  the  surrender,  and  not  by  the  will.    Fourthly,  at  an^  rate, 
the  lessor  of  the  plaintiff  is  barred  by  the  statute  of  Ijipitations,  21  J.  1,  c.  16^ 
more  than  twenty  years  havWg  elapsed  sinoe  her  right  ef  entry  accrued  in 
1780,  eai  the  death  of  Tk&naxine  Taylor.     1st,  Gonsidering  the  estate  as  copy^ 
kM,  the  admittance  is  the  investiture  of  the  tehant,.apd  no  attornment  id  ne« 
cessvy,  Swinnertan  v.  MUer,  Hob.  177,  mi  Anon.  1  Wn.  290,  I ;  and  a 
cq>^hdd^r,  having  a.  right  or  titJe  to  admittance,  which  vests  in  hini  t^e  whole 
seism,  is  barred  if  he  do  not  claim  to  be  adm^ted  within  twenty  years.    Bro. 
Abr.  Limitations,  pi.  2,  cites  6  Ed.  G,  /Siaw  v.  Tampson,  Moor,  411,  and  Roe 
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V.  HeBUr,  3  Term  Btep;  t02, 171.    Here,  however,  it  is  the  stronser,  because 
the  defendant  and  his  father,  h^irs  at  law  of  the  testatrit,  have  had  an  adverK 
posaession  by  admission  and  bj  the  receipt  of  the  rents  and  profits  for  abore 
twenty  years  since  the  lessor's  title  accrued/   For  an  heir  i6  in*  by  descent, 
and  m^y  bring  ejectment  before  admittance,  though  a  devisee  or  surrenderee 
cannot.  Roe  v.  Hieks,  2  WHs.  15,  16.    Co.  Oopyh.  s.  39.     Bupplem.  s.  4^  and 
on  admittance  apon  descent  the  heir  is  tenant  immediately  from  the  death  of 
his  ancestor,  Co.  Cop.  112  s.  41.     2dly,  taking  this  to  be  freehold,  the  lessor 
of  the'  plaintiff  is  also  barred  by  his  latehes ;  and'  it  is  no  ansiver  to  say,  that 
the  outstanding  lease,  which  continued  to  run  till  Midsufkmer.  1800,  prevented 
his  entry  before;  ibr  it  was  still  competent  to  him'  to  have  entered  without 
committing  a  trespass;  as  to  demand  rent,  or  feidty,  or  to  obtaii)  seisin  of  the 
freehold.     [I^^twrenee^  J.'    Must  not  an  entry  to  avoid  the  statute  of  litnitations 
be  an  entry  for  the  purpose  of  taking  pc^isesstoh  \(a)  tod  how  could  the  lessor 
have  lawfully  entered  for  that  purpose  during  ^he  con'tinnance  of  the  Jease  f 
If  this  were  so,  a  right  of  lentry  might'  be  preserved,  even  after  an  ouster  of 
the  rents  and  profits,  ibr  above  60  or  1000  years :  which  would  entirely  defeat 
the  object  of  the  stattite,  which  witt  to  qteiet  men's  possession :  and  it  would 
be  incongruous  to  hold  thiit  an  ejectment  might  be  maintained  after  a  real 
action  was  barred  by  length  of  time;  and  that  such  an  effect  should  be  pro- 
duced by  ai  tenaticy  from  year  to  year,  or  even  a  tenancy  at  will;    The  tenant 
in  po^ession,  according  to  TmyJar  v.  Horde,  1  Burr.  113,  enjoys  as  the  oore- 
nanted  bailiff  i:^  the  tenant  of  the  fi'eehold  :  and  as  a  recovery  of  a  term  does 
not  displace  the  freehold,  so  according  to  Co.  Lit.  s.  411,  there  may  be  a  di»- 
seisih  of  the  freehold,  pending  a  term,  which  shall  he  no  tWister  of  a  term: 
but  Tayhr  v.  Horde,  1  Burr.  111^  113,  shews  that  a  mere  entry  on'  the  land 
for  another  purpose  does  not  operate  as  a  disseisin  of  the  teoai|t  in  possession, 
so  as  to  make  a  good  tenant  to  the  praeipe,     [Lord  Eilenborough,  C.  J.    Dis- 
seisin is  said  to  be  a  personal  trespass,  a  tortious  ouster  of  the  seisin  of  ano- 
.ther.(6)     And  in  Salk.  246,  Lord  HoU  says  that  there  can  be  no  disseisin 
without  an  actual  expalsion.(c)    But  can  yon  shew  that  the  devisee  could  hare 
entered  to  vest  the  seisin  in  herself' without  committing  a  trespass  4ipon  the 
tenant  in  poissiession  ?  becauae  the  law  does  not  require  a  p^^en  to  do  that  which 
would  make  him  a  wrong-doer.(«^]    She  might  have  had  a  writ  of  entry(f) 
during  th6  continuance  of  the  lease,  for  the  purpose  of  asserting  and  esta- 
bliahing  her  right.     Ouster  of  seisin  is  djistinct  f^om  buster  of  possession.    Re- 
ceipt of  redt  by  a  stranger  is  a  diaseisin ;(/)  and  yet  there  is  no  ouster  of  poa- 
sesaion.  *  And  at  any  rikte,  there  might  have  been  a  symbolical  delivery  of  cus- 
tomary lands  in-  lease  by  admittance  subject  to  the  lease.     Beddes,  the  deriaee 
mtght  have  broii^hl  a  re^  action,  wherein  the  judgment  is  nt  hahtrxt  seisifuast 
,4&e.  without  savmg  any  thing  of  the  pdssessioo :  and  there  the  demandant 
counts  upon  his  seisin,  and  not  upon  possession,  as  in  ejectment.     And  if  the 

(a)  In  Bbepard  '■  Epit.  (tit.  Entry),  a  book  wbioh  wm  mmch  Qonkmended  by  the  )•(« 
Mr.  Justice  BuUer,  it  is  .3aid  of  an  entry  into  lands,  that  '*  It  is  most  poperly  taken  for 
the  Uking  or  having  of  possession  of  lands  or  tenemente ;  but  it  is  also  used  for  a  writ 
of  possessioir,"  dkc.  ^^and  he  that  hafh  a  lawftil  power  to  enter  fs  eaid  to  have  a  n^i 
•r  title  of  entry/'  *«.  "and  by  this  entry,  if  he  bav«  a  right,'be  brings  the  possesion 
aad  right  together."  >         .   .  .  v 

r&)  Vide  Co.  Lit.  153,  6. 

M\ide  Lord  T&wnsend  r.^sh,  3  Atk.^.  So  Shop  b.  Epit- Pisseisin..  (•Disseisin 
Uvrh^n  a  nnn  entereth  bto  the  lands  or  tenements  of  another,  ^hd'muiith  kin  out, 
wheva  hfrs  entry  iik.net  lawful."  This  is  intended  of  actnal  disseisin,  ror  the  doctnoa 
-of  disseisin  hy  EUetim^  where  a  party,  for  the  take  df  certain  remediee,  ie  entitled  u> 
cooiBider  himself  diaseised,  vide  Taylor  v.  Barde^  1  Barr.  110, 111»  Ac. 
.  (d)  Vide  Bro.  Assiae,  pi.  163. 

(e)  For  tke  several  writs  of  entry,  vide  Co.  Lit.  938,  b.  and  Fitz.  N.  B.  449.  464. 473, 
474,  and  477,  whieh  ace  adapted  to  specific  cases  ^  but  vide  the  stat.  of  Westm.  9.  e.  94. 
•  (/}  i.  e.  At  the  eUotioii  of  the  party,  vide  Blmmdm  v.  Bomgh^  Cro.  Car.  803,  and  Ul 
S..08S,  589.. 
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ftet  of  tlie  IttidB  beiBg  in  leitfe  do  not  bar  the  seisin  of  the  owner,  there  is  no 
rewon  why  it  ahonid  bur  his  entry  for  the  purpose  of  ginng  hikn  seisin.    The 
devisee  might  hive  jasttfied  in  ttiesptts  brought  by  the  tenant,  that  she  entered 
in  order  to  vest  the  seisin  in  herself,  or  to  assert  her  right,  whatever  it  might 
hoi  agaiiMt  the  party  daiming  and  taking  the  rent,  and  not  to  oust  the  tenant. 
Sbe  might  afino  haVe  entered  to  disfti^ain  for  the  rent     And  at-  all  erents,  aa 
there'  was  a  clause  «r  the  lease  for*  re-entry  in  defauJt  of  payment  of  the  rent, 
thed^yia^  m^l^ht  have  availed  herself  of  the  forfeiture  to  enter  and  keep  pos- 
session above  20  yeai%  ago.  *  The  statute  of  limitations  has  always  been  con- 
stnied  fiavouraMy  with  a  view  to  quiet  possessions. (a)    And  the  question,  whe- 
ther receipt  df  rent  by  one  tenant  in  eommon  for  above  20  years  were  an 
oQster  of  his  companion,  Doe  v.  Prosser,  Cowp.  217,  conid  never  have  oc* 
curred,  if  an  adrerse  receipt  of  rent  for  such  a  length  of-time  had  not  befeu  ^ 
considered  as  a  bar.    Now  bete  the  defendant,  and  his  father  before  him, 
have  had  an  adverse  possession  by  receipt  of  the  rent  for  above  20  years,  which 
is  not  only  a  bar  to  the  lessor's  remedy  by  ejectment,  hilt  gives  the  defendant 
a  title  to  the  possession,  from  whence  he  can  only  be  rerabved  by  a  r^al^action : 
and  this '  distinguishes  the  case  from  Doe  d.  Orrell  v.  Madox,  RunmngtoH's 
Ejectment,  458,  whero  the  only  question  was,  whether  it  were  necessary  for 
the  lessor  of  the  plaintiff  to  sbew  a  receipt  of  rent  withiri  20  years  on  an  out- 
standing lease.;  which  was  holden  not  to  be  necessary. 
Arguments  for  the  plaintiff. 

'  Pint,  Whether  this  be  customary  freehold,  as  some  say,  or  privileged  copy- 
hold, as  others  think,  Bkuksione,  who  in  his  treatise  on  Copyholders  collects 
^1  the  learning  and  authorities  upon  the  subject,  arrives  at  the  conclusion 
that  th^  freehold  is  in  the  lord,  and  not  in  the  tenant :  and  this  is  supported 
by  the  subsequent  cases.     Estates  of  this  descn(Mion  vary  in  nothing  from 
strict  copyholds,  except  that  they  are  not  stated  to  be  holden  at  the  will  of  the 
lord.    But  as.  the  tenant  cannot  lease  without  a  licence,  there  must  be  some 
interest  remaining  in  the  lord,  and  that  interest  must  be  freehold,  ,  Her^  too 
this  estate  is'  found  to  be  parcel  of  the  thanor,  and  not  to  be  holden  of  the 
manor;  the  legal  4nference  from  which  is,  that  it  ia i^opt^hold,  according  to 
BHttel  V.  Bade,  1  Ld  Rny.  43 ;  and  this  is  supported  by  Crouther  v.  Oldfield, 
Salk.  364  ;  thoiieh  the  first  resolution  there  takes  a  distinction,  as  some  other 
cases  mentioned  Qave  done,  between  copyhold  and  customary  estates,  which  has 
been  since  overruled :  for  in  StepkeniM  v.  /R7/,'2'Burr.  1278,  it  was  expressly 
decided,  that  the  'freehold  of  such  customary  estates  is  in  the  lord  t  and  in  Do€ 
T.  Hmuinfftan,  4  East,  266,  and  RotY.  Vernon,  5  East,  51—75,  it  was  consi- 
dered that  they  partook  of  the  nature  of  copyhold.    Then  beihg  holden  6y 
csjiy,  the  estate  was  sufficiently  described  as  eopyhold  in  the  wiU,  and  at  any 
rite  was  plainly  Intended  to  pass  by  that  description.    If  then  it  be  copyhold, 
or  of  the  nature  of  copyhold,  it  is  clearly  not  within  the  5th  section  of  the 
statute  of  frauds,  requiring  all  devitJes  of  land,  deviseable  by  the  statute  of 
^ills,  or  by  that  statute  to  be  ilk  writing,  and  signed,  dtc,  and  to  be  attested 
by  three  witnesses.     For  property  of  this  description  does  not  pass  by  the  will 
tlone,  ^t  by  the  surrender,  the  uses  of  which  are  directed  by  the  wUI.    This  , 
is  decided  by  all  the  cases  from  The  Attorney-General  v.  Borneo,  2  Vern.  596 ; 
Attorney-General  r,  Andrews,  1  Ves.  225;  Wagstaff  v.  Wagstaff,  2  P.  Wms. 
268;  Tuffnell  v.  Page,  2  Atk.  37;  to  Ca^ey  v.  Askew,  2  Bro.  Cb.  Gas.  69. 
The  opinion  of  IjqkA  Hardmcke,  C.  in  TuffneU  v.  Page  is  express,  that  the 
&th  clause  6i  the  statute  of  frauds  is  confined  to  such  estates  as  pass  by  the 
statute  of  wiMs  84  4&  35  H.  6.  c.  5,  explaining  the  prior  statute  of  32  H.  ^.  c. 
I)  and  confining  the  term  estates  of  inheritance,  there  mentioned,  to  estates  of 
M  ^mpU^  and  therefore  does  not  include  customary  estates ;  which  he  said 
bad  been  settled  ever  since  The  Attomey-Gei^eral  v.  Barnes.    And  this  is 

(a)  Doe  T.  Janes,  4  Term  Rep.  300 ;  Doe  v.  Shane,  M.  28  Geo.  3 ;  lb.  206,  n.    And 
^  V.  Je«#oii,  6  East,  80. 
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not  OTsrtuledy  as  soppoied,  by  whnit  ig  aaid  Jo  HH$siy  r.  QfiM$f  AmbL^  200, 
which  is  not  very  dwly  reported ;  ibr  it  should  r«tite  eoem  that  the  codiciU 
sod  not  the  wili/wss  not  attested  secordiiig  to  tbc^  ^tute  of  frauds ;  the  qaes- 
tioa  stated  beiog,  woetber  the  eodici)  were  a  good-revocation  of  the  .wUl.    At 
any  ra|e,  it  is  distinguishable  from  the  i>reB^9t  case^  inasmuch  as  there  was  no 
costoQi  there  to  surrender  to  the  use  oC  the  will ;  and  Lprd  Hardmck^  said, 
tk^t  as  there  was  no  lejgal  method  of  passing  the  legal  estate  in  that  way,  there 
was  no  reason  ^r  holding  it  put  of  the  statute :  and  that,  as  the-  legal  estate 
was  not  within  the  statutet.so  was  npt  the  trnst ;  the  mrrenderee  there  hiving 
covenanted  ^q»  surrender  to,  such  uses  as  the  customary  tenant  shcNild,  by  deed 
iltteated  by  two  witnesses,  or  by  will,  appoint.    Whereas  here  the  estktee  have 
always  been  surreodered  to  the  use  of  wills.    Secondly,  The  will  was  not 
necessary  to  be  signed  by  the  .party,  as  a  declaration  of  trust  within  the  Tih 
section,  nor  consequently  within  the  0th  section  of  the  act,   Those  sectipos 
ody  apply  to  oaves  wh^e  the  legal  is  se|>a^aled  firom  the  egtitto6&  estate, 
whether  by  the  instrument  in  question  or  by  any  other  insitrument  declaring 
or  assigning  the  trust .  But  this  i^  a  n^ode  established  by  custom  of  passing 
the  le^. estate  itself;  and  no  trust  or  confidence  is  crei^  or  declared  for 
another  >  apart  from  the  lega)  estate ;  nor  is  the  legal  estate  separated  for  an 
instant  from  the  equitable  estate,  but  both  pass  by  the  surrender  and  will  toge- 
ther.   The  legal  estate  continues  in  the  surrenderor,  notwithstanding,  the  sur- 
render, and  would  descend  to  his  heir  in  case  of  his  death  until  the  admittance 
of  the  person  designated  by  the  surrender*    If  the  will  be  a  declaration  of  a 
trust  or  confidence  within  the  7th  cla/use^  so.  is  ev€^ry  surrender,  tp  the  use 
of  another ;    but  though  surrenders  be  in  writing,  they  never   are  signed 
by  the  parties ;   and  ta  hold  that  to  be  ^lecessary  now  for  the   ^t  time 
would  shake  aU  the  copyhpld  property  in  the  kingdom.     Si^ppoee  a  sur- 
render to  the  use  of  a  wQl  already  made,  the  surrei^er  would  then  declare 
the  use  as  much  as  the  will  is  said  to  do  now;  and  if  the  one  fcfe  a  deolsra* 
tion  of  trust,  it  is  difficult  to  say  that  the  other  must  not  be^  so.     [X«ip- 
rmct^  J.  o^bserved,  that  in  the  report  of  Tufnelt  v.  Pitge  by  S^trnardhtoH^ia) 
Lord  Hordmcke  is.  made  to  say,  that  *'  when  the  will  is  in  waiting  and  si^ud 
i^  the  p^trtu^  that  is  sufficient*;'  &c.]    That  is  bot  stated  in  the  report  of  the 
case  by  Atkin$ ;  and  taking  the  whole  senlence  together  in  Jiof^aariiisUmy  it 
seems  a  strange  mode  of  expressing  an  (pinion  that  a  viW  of  copyhold  ought 
toi  be  sigjHd  by  the  party.    For  in  stating  what  is  necessar^^  he  only  says  that 
it  must  be  in  writing  i  though,  hfi^  adds»  that  when  jt  is  in.writing»  d&c.  hotd 
Hqtdfoicke  had  before  stated  that  it  need  not  be  attested ;  and  when  he  wm 
poiuting  out  what  was  necessary,  and  says  that  it  must  be  in  writings  it  i> 
strange  that  he  should  n<^  then  hi^ve  ieulded,  if  secb  weire  his  maaning.  that  it 
must  be  signed  hy  the  p^y-    If>  however,  this  be  a  case  at  all  ^ithip  the 
stattHe,  the  7th  clause  has  been  complied  with :  for  that  only  requires  the  trust 
to  he  declared  by  a  will  in  writing,  without  the  additional  eircnaistuice  of  be- 
ing signed  by  tlie  party ^  fus  required  to  any  other  sort  of.  writing  declaring  a 
trust:  and  the  difference  of  the  expression  makes,  it  the  stronger^    And  if 
vfriting  meant  a  writing  by  tke  p^riy,  then  his  jsignature  alone  would,  not  be 
sufficient,  ,  But. a  writing  by  the. command  of  the  pi^ty  has.  been  hdden suffi- 
cient within  the  statute  of  wills;  and  sigping  ^has  never  been  decided  to  be 
necessary  in  a  will  of  copyhold,  but'  the  contrary,  has  always  been  .taken  for 
granted.    The  words  wiU  in  writing  were  used  in  contradistinction  to  nuncu- 
pative wills :  and  the  objepiion,  if  valid,  woiUd  extend  equally  to  a  will  of 
leasehold.    Indeed  such  a  w^l,  strictly  considered^  operates  more  as  a  decla- 
ration of  trust  than  the  present ;  for  if  a  term  be  bequeath^,  no.lega^  interest 
passes  to  the  legatee  before  the  assent  of  the  executor,  but  the  whole  interest 

'      ■         -  -    I  .  I . ,  ■  ^1 . ■     , — , —    ■  .     ■■        '-  " 

(a)  Barnard.  Oh.  Rejx.  9.  The  wh6le  isentence  is  this,  *^  So  fkr  indeed  is  necessary, 
tfiat  the  will  in  spcli  case  must  be  in  writing  i  b^t  wh^n  it  is  in  writing^  and  9i|;aed  ^J 
the  t»arty,  that  is  safficient  for  such  purpose. 
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\  in  the  exeoutof;  though  if  thcirfe  be  soffieienf  assets  to  pajT  debts,  a  toiin 
of  equity  will  eoiii[>d  him  tcv  convey  to  the  legatee  f  "bQi  it  is  clear  that  such  a 
will-  need  not  be  signed  by  the  party.     Again,  Appose  a  term  tested  in  A., 
wlio  declares  the  trust  of  It  td  be  for  B.,  and  then  B,  makes  a  Irill  not  signed, 
and  beqneathti  the  tmst  of,  the  term  io  another  :  that  would  be  a  case  directly 
witliin  the  words  of  the  94h  section,  as  construed  by  the  defendant  ^  yet  it  is 
clear  tiiat  the  terin  woidd  pasir  by  st|ch  a  will.    Then  If  A  leasehold  would 
pass,  it  is  sufficient  to  pass  copyhold.    The  statute  of  frauds  leaves  the  case 
o€  copyhold;  with  respect  to  its  passing  by  will,  as  it  fodnd  it.    Nuncupative 
wills  are  sufficiently  guarded  by  the  19th  section  of  the  aet :  and  as  to  them 
no  instance  occurs  in  the  books  of  iirauds  attempted  to  be  practised,  though 
rery  many  with  tespect  to  written  wills  ,*  which  shews  that  the  checks  put  oU 
the  former  by  the  legislature  have  been  sufficient.     Atfd  in  regard  to  Copyhold 
there  is  an  additional  check,  that  the  will  must  be  warranted  by  the  surrender. 
In  the  second  edition  t>f  Brq.  Ch.  Cas.  it  appears  that  the  instructions  for  the 
will  in  Carey  y.  Askett  were  not  signed  by  the  party  ;  and  So  it  appears^  in  the 
note  of  that  case  added  by  Mr.  Ow  to  the  report  of  Wagstaf  v.  Wogstaf, 
9  P.  Wms.  SSS^.     Signahire  is  unknown  to  the  Uw  of  Engiand,  except  by 
poaitiTe  statutes,  and  by  the  Law  Merchant  in  case  of  buis  of  exchange : 
neither  deed  nor  will  need  be  signed  at  common  law,  though  it  might  have 
been  required  by  particuhir  custom.  "  Thirdly,  Aa  to  the  descent  cast  having 
tolled  the  entry  of  the  lessor ;  that  doctrine  does  not  apply  to  cases  where  the 
party  has  no  othef -right  than  that  of  entry,  such  as  the  case  of  a  devisee^  Co. 
Lit.  UO,  b. :  nor  to  customary  or  copyhold  estates  where  the  freehold  is  in  the 
lord,  tee  Co.  Lit.  249,  d.     But  at  any  rate,  a  descent  cast  can  only  toll  an 
entry  where  an  eiMry  might  lawfully  have  been  made ;  but  the  devisee  had  no 
right  of  entry  pending  the  lerfse  granted  hj  the  testatrix,  which  did  not  expire 
till  1800,  and  the  hiw  WiH  never  compel  a  person  to  be  guilty  of  a  trespass  in 
order  to  acquire  a  right.    Fourthly,  The  same  answer  applies  to  the  objection 
that  the  entrv'of  the  lessor  of  the  plaintiff  was  barred  b^  the  statute  of  limita- 
tions, 21  J.  1.  c.  16.  -No  other  right  or  title  of  entry  is  within  that  statute, 
except  that  .#hich  is  accompanied  by  a  right  of  possession,  which  the  lessor 
coold  not  have  pending  the  lease.     And  the  payment  of  the  retit  during  part 
of  the  time  to  the  def^ndabt  and  his  tkther  would  not  of  Itself  make  the  hold- 
ing of' the  tenant  wrongful,  but  it  still  continued  legal  under  the  original  term, 
fls  the  lessor  was  not  txrand  to^  take  advantage  of  the  forfeiture,  and  re-enter 
for  the  Condition  btokei^.    Besides,  the  devisee,  claiming  under  the  will,  was 
not  bound  to  enter  till  the  will  was  established,  which  was  not  till  1782,  be- 
tween which  time  and  the  brlng^g  of  the  ejectment  there  was  not -an  adverse 
possession  of  fO  years.    They  also,  referred  to  Doe  d.  Orrtll  v.  Madox,  Run. 
E^ct.  App.  4W. 

Cur,  ado,  tuU. 
Lord  ELtKMOROtciR,  C  J.  now  delivered  the  opinion  of  the  Court. 
In  the  seteral  argntoents  of  this  Case  many  points  were  agitated,  and  much 
ingenuity  exercised  upon  questions  about  whichJhe  court  has  not  entertained 
any  doubt.  As,  1st,  Whether  this  estate  in  question  be  strictly  copyhoM,  or 
customary  freehold  T  2d,  Whether,  if  not  strictly  copyhold,  it  passed  by  the  will ' 
of  Th&maxine  Tayhr  by  the  description  of  aR  that  evpyheld  messuage,  dec. :  or, 
more  properly  speaking,  whether  the  will,  making  use  of 'such  description  of 
the  property,  be  sufficient  ih  point  of  detk^ription  to  direct  the  uses  of  her  pre- 
vious surrender  t  8d,  Whether  the  entry  were  toHed  by  the  descent  castt 
And  4th,  Whether  the  lessor  of  the  plaintiff's  right  of  entry  be  not  barred  by 
the  statute  of  limitatidns;  there  having  been  an  adverse  enjoyment  of  the  rent 
$>r  a  longer  time  than  20.  years?  And  supposing  the  circumstance  of  the 
estate  having  been  during  all  that  time  enjoyed  by  a  tenant  under  a  lease  grant- 
ed by  the  tettatrix^  and  which  expired  only  inJ800;  the .  defendant  in  that 
case  contended^  that  by  not  paying  rent  the  tenant  had  committed  a  forfeit- 
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lire  more  th«ai  30  yiears  ago^-  which  gave  the  lessor  of  the  plaiaiiflT  a  right  to 
enter;  andiiot  hamg  doiie4i^.witbm  20  years,  she  was  on  that  iiccotint  also 
barred.    To  these  several  objectioas  to.  the  right  of  the  plaintiff  to  recover 
satisfactory  answers  have  been  giyen  in  the  4seyeral  arguments ;  and  it  will  not 
be  necessary  to  go  inta  them  ^  any  length.    This  estate  appeaxs  hj  the  case 
to  be  .pared  of  Uie  inanor^  to  be  holdea  by  copy  oC  C9urt  roll,  to  {rafls.  by  sor- 
fender  and  admittance,  to  have  been  leased  jander  a  pireviotts  Kcence  lirpni  the 
lord,  and  to  hayie  bee^  surreadered  by  Tkaau^tU  TusfknT^  thetefitatrix,.  accor- 
ding to  the  custon^  of  thenuuior,  to  such  bpes  as  she  in  or  by4ier  last  will  and 
testament  iji  writing  should  appoint.  .  So  circumstanced,  it^ipean  to  us,  that 
whe^iet-  holden  at  the  will  of  the  lord  or  not,  the  freehold  is  in  the.  lotd,  and 
not  in  the  tenant';  and  that  with  rewptci  to  all  the'^uesticuis  arising,  in  ^ta  case 
it  is  to  be  taken  and  considered  as  ccpykoU.  ^  J^ud  in  her  will  the  testatrix 
calls  at  '.'.'all  that  capykM  messuage  or  tenement  situate  in  RadcUfe,JIighr 
wq»^t  within  the  manpr  of  SiepneyJ*    It  is  not  pretended  that  she  had  any 
other  estate  to  which  this  description  could  a{^ly ;  ^d  supposing  it  to  be  a 
misdescription^  which  we  by  no  means  think,  It  ia,  there  cannot  be  a  doubt  but 
that  if  by  siich  description  she  movant  the.  estate  in  queadon,  it  may  well  {msb 
by  sUcb  designation.     So^ui  to  the  other  objection,  that  the  right  of  entry  of 
the  Jessor  of  the  plaintiff  is  tolled. by  the  descent  from  Tkama»  Danvers  to  the 
defendant  James  DoMtrs^  h|s  son  a&d  heir  i  two  satisfactory  answers  have  been 
given:  that  the  objection  does. not  apply <ta  copyholds^ or . customary  eistates^ 
where  the  freehold  is  in  the  lord;  nor. to  cas^  where  the  party  has  no  remedy 
bMt  by  entry.    In  like  manner  ta  the  ot^jections  on  the  ^ouod^of  the  statute 
pf  limitations;  the  estate  haying  b^en  in  the  hands  of  a  tenant  till  1800,  hold- 
ing under  a  lease  granted  by  the  testatrix,,  is  a  suflScient.  answer;  for  during 
that  lease  the  lessor  could  not  enter  ov  support  asi  i^ectn^ent:  and  if  a  forfeit- 
ure were  committed,  she  was  not  obliged  to  enter  for  the  fi[vfeiture.(  l) 

But  the  point  upon  which  the  Court  entertained  a  doubt,  and  on  which  they 
desired  a  further  argumefit,  was,  how.  far  the  will,  as  atated  in  the  case,  could 
be  considered  a^a  will  in  writing  vrlilm  the  terms  of  the  surrender  tOvthe  use 
of,  her  will ;  and  whether  such  will  must  not,  unde^  the  7th  and  0th  sections 
of  the  statute  oC  frauda,  be  signed  by  the  party,  as  thrown  out  by  Ld.  JEes^wi 
iaZ>oeex  dem.  T(6ayi»<;3t  y*.jDanc^,(a)wd  according.lo  what  is  reported  to  haye 
been  said  by  Lord  Etardmcke  in  TuffheB  v;  Page :  thsX  when  such  will  is  in 
writing  and  signed  by  the  party, that  is  sufficient  for  such  purpose.   .  Bat  ii^e  are 
now  s^isfied  that, a  will  to  direct  the  uses  of  a  surrender  tfi  a  copyhdd,  or  of 
a  pustomary  estate  passing  ,by  surrender,  is  not  within  the  rt^ute  of  frauds, 
and  iieeds  not  be  signed,  unless  such  signature  he  required,  by  t^  terms  of 
the  autrender  to  the  use  of  the  wiH.    We  are.not  i^t  liberty  now  to  agitate  the 
question,  whether  immediately  after  making  the  statute  of  frauds  it  might  not 
have  been  th^  sounds  construction  to  have  holden  that  copyholds  were  com- 
prbed  within  the  general  words  of  the  6th  and  dth  sections  of  that  act, .  "All 
devises  and  bequests  of  any  lands  or  tenements ;",  an  uaiform  oouxse  ot  deci- 
sion since  that  statute  ^ha^  nxed  th^  law  not  to  be  shaken,  that  thejand  passes 
by  the  .surrender  and  will,  taken  together,  iii  the  same  manner  as  if  the  devi- 
see's /name  were  inserted  in  the  surrender,  Bad  does  aot.^pass  by  the  wiH. 
And  on  that  account  a  will  of  copyhold  land  is.  holden  not  to  be  a  dc^yise  or 
'  bequest  of  lands  or  tenements  within  the  5th .  and  6th  sections  of  the  a^t- 
The  7th  section  requires  all  declarations  or  ^eaticms  c^  trusts  or  cpnfidence 
of  any  .lands  to  be  manifested,  and  proved  by  some,  writing  signed  by  theparty 
who  .is  b^  law. enabled  to  declare  such  trust,  or  by  his  last  wilb  in  writing. 
And  section  9th  requires  alt  grants  and  asaigpments  of  any  trust  or  confidence 

\l)  Vide  Jackson  d,  HaritfuJbergh  fy  at:  t.  Schoortmaker^  4  Johns.  390.  Baflantine  on 
But.  Litntt.  ch.D. 

.(a)  This  was  in  1796.  A  eomproniise  war  reoomo^ciad^d  by  Lord  KJmfm  aalf  m- 
ceded  to. 
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to  be  also  in  whttng,  signed  by  the  party  granting  or  assigning  the  same,  or  by 
such  last  will  or  devise.     It  was  contended  on  behalf  of  the  defendant,  that 
under  these  clauses  of  the  act  a  declaration  or  creation  of  a  trust,  as  also  a 
grant  or   aasignmeat  of  any  trust,  must  be  in  writing  signed  by  the  party^  or 
by  will  signed  by  the  party ;  and  that  a  will  directing  the  uses  of  a  surrender 
was  a  declaration  or  aa  aasignmeat  of  a  truBt.    The  gentlemen  who  argued  on 
the  part  of  Che  defendant  felt  the  difficulty  of  pointing  out  the  particular  sort  of 
will  required  by  these  clauses  to  declare,  or  to  grant,  or  assign  a  trust  of 
lands :  they  felt  that  if  they  insisted  on  a  will  attested  by  three  witnesses,  they 
had  to  encounter  every  decision  respecting  a  will  of  copyhold,  which  had  laid 
it  down  that  a  will  attested  by  three  witnesses  was  not  necessary :  and  in  no 
clause  of  the  statute  is  there  to  be  found  any  description  of  a  will  of  land 
other  than  each  as  shall  be  so  attested.    When  the  nature  of  the  conveyance 
of  a  euaUHnary  estate  passing  by  surrender  to  the  use  of  a  will  is  considered, 
it  will  appear  plainly,  that  such  conveyance  is  not  within  the  clauses  of  the 
act  above  referred  to ;  a  will  of  such  customary  lands  is  no  creation  or  decla- 
ration of  a  trust,  nor  a  grant  or  assignment  of  any  trust :  but  the  surrender 
and  will  together  constitute  a  legal  conveyance :  there  is  no  separation  of  the 
legal  and  equitable  estate.     The  statute  of  frauds  looked  to  no  will  of  lands 
but  such  as  should  be  executed  and  attested  as  thereby  directed.     And  having 
prescribed  the  necessary  forms  for  a  devise  of  lands  or  tenements,  it  then  pro- 
ceeds to  protect  in  like  manner  the  grant,  declaration,  or  assignment  of  the 
trust  of  any  lands  or  tenements ;  evidently  alluding  to  an  equitable  interest  in 
lands  ;  and  the  terms  will  in  writing  and  such  will  «r  devise,  used  in  the  7th 
and  9th  clauses,  must  refer  to  such  will  only  as  the  statute  recognizes  as  a 
will  of  land,  viz.  a  will  attested  by  three  or  lour  witnesses.     We  are  therefore 
of  opinion,  that  a  wiN  directing  the  uses  of  a  surrender  is  not  within  any  of 
the  clauses  of  the  statute  of  frauds. 

And  that  reduces  this  case  to  the  only  remaining  question.  Whether  the 
will  stated  in  this  case  fall  within  the  terms  of  the  surrender  ;  that  is,  whe- 
ther it  be  a  will  in  writing  f    The  statute  of  wills,  92  H.  8.  e.  1,  gave  power 
to  every  person,  having  lands,  to  dispose  thereof  by  will  in  writing.     Under 
this  statute  short  notes  taken  by  a  lawyer  from  the  testator's  mouth,  for  the  pur- 
pose of  being  reduced  into  form,  were  holden  to  be  a  good  will  in  writing, 
though  the  testator  died  before  they  were  so  reduced  into  form.     1  Anderson, 
34.    Many  other  instances  are  mentioned  by  Lord  Coke,    So  3  Leon.  79,  ^  2 
Keb.  128.     And  every  decision  on  the  statute  is  an  authority  as  to  what  in  the 
language  of  the  law  is  a  will  in  writing.     And  in  Carey  v.  Askew,  2  Bro.  Gh. 
Cas.  68,  and  in  a  note  to  Wagstaf  v.  Wagstaf,  2  P.  Wms.  259,  Lord  Kenr 
3fos,  when  Master  of  the  Rolls,  siHing  for  the  Chancellor,  9th  May  1786,  deter- 
mined that  a  draft  of  a  will,  the  signing  and  publication  whereof  were  preven- 
ted by  the  sudden  death  of  the  testator,  was  sufficient  to  pass  copyholds  surren- 
dered to  the  use  of  his  will.     The  draft  of  the  will  on  which  that  decision 
proceeded  was  produced  to  us  at  the  time  of  the  argument,  and  was  as  stated 
in  the  report  in  the  note  in  2  P.  Wros.     For  these  reasons  we  are  of  opinion, 
that  the  instrument  in  question  is  a  will  in  writing  within  the  terms  of  the 
Bttrrender;  and  that  judgment  most  be  lor  the  piaintifT. 

Postea  to  the  Plaintiff. 


Stead  V.  Gamble. 

7  Esflt,  326.    Feb.  12, 1806. 


Where  to  treepcM  at  4„  and  throwing  down,  bprniag,  and  tolfilly  tfeetrojrisg  thejdoiii. 
tiff's  hedge,  there  then  erected,  &c.  whereby,  dsc.  the  defendant  pleads  the  general 
issQe,  and  justifies  as  to  the  throwing  down  the  hedge,  because  it  was  erected  on  a 
eommon  ovar  whieh  he  pr«eoribes  Ibr  right  of  oomaion ;  and  issoe  is  taken  on  such 
Vol.  IV.  20 
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right,  which  it  found  for  him,  and  a  verdict  for  the  plaintiff  with  30#.  damages  on  the 
general  iisae,  the  facts  etated  in  the  special  plea  ana  found  cannot  be  taken  into  con- 
sideration to  shew  that  the  title  to  the  freehold  could  not  come  in  question  ou 
the  declaration ;  and  as  on  the  declaration  the  freehold  might  have  come  in  issue, 
and  the  judge  did  not  certify,  the  plaintiff  is  entitled  to  no  more  costa  than  damages. 

IN  trespass,  the  plaintiff  declared,  that  the  defendant  at  Leeds,  &c.  with 
force  and  arms  threw  down,  pulled  up,  burnt,  and  consumed  by  fire,  and 
totally  destroyed  40  perches  of  hedge  or  fence  of  the  plaintiff,  there  then 
erected,  standing  and  being,  whereby  a  certain  close  of  land  of  the  plaintiff^s 
called  LongclosCj  was  exposed  to  damage  by  cattle,  &c.  and  the  wheat  there 
then  growing  was  damaged  and  destroyed  by  cattle,  d&c.  Pleas,  Ist,  the  gene- 
ral issue ;  2dly,  as  to  the  pulling  up,  throwing  down,  and  destroying  the  said 
hedge  of  the  plaintiff,  the  defendant  pleads  that  the  said  hedge  was  before 
then  wrongfully  erected  and  being  upon  a  certain  common,  &c.  over  which 
the  defendant  prescribes  for  right  of  common  in  respect  of  a  certain  mes' 
sua'ge,  &c. ;  and  that  the  hedge  had  been  wrongfully  erected  on  the  said  com- 
mon, and  inclosed  that  part  from  the  rest,  so  that  the  defendant  could  not  enjoy 
his  said  common  as  before  :  and  so  justifies  the  pulling  up  and  throwing  down 
the  hedge,  and  thereby  in  some  degree  destroying  the  same,  but  doing  as  little 
damage  as  possible.  The  replication  took  issue  on  the  defendant's  right  of 
common  ;  which  was  found  for  the  defendant,  and  there  was  a  verdict  for  the 
plaintiff  on  the  general  issue,  with  2O5.  damages.  And  the  judge  not  having 
certified,  a  rule  was  obtained  calling  on  the  defendant  to  shew  cause  why  the 
Master  should  not  tax  the  plaintiff  his  full  costs. 

Lambe  shewed  cause,  and  contended  that  the  special  plea  not  going  to  the 
whole  trespass,  being  found  for  the  defendant,  left  the  case  as  if  the  general 
issue  only  had  been  pleaded  ;  and  then,  unless  the  Court  could  say  that  upon 
the  face  of  the  declaration  it  was  impossible  for  the  judge  to  have  certified 
that  the  title  of  the  land  was  in  question,  the  plaintiff  is  not  entitled  to  full 
costs  under  the  stat.  22  d&  23  Car.  2.  c.  29.  s.  1S6,  there  being  no  certificate. 
And  he  cited  2  Ventr.  180,  195,  as  in  point ;  where  to  trespass  qu,  cl.fr,  not 
guilty  was  pleaded,  and  also  a  justification ;  the  latter  of  which  being  found 
for  the  defendant,  and  a  verdict  for  the  plaintiff  on  the  general  issue  with 
damages  under  405.,  he  was  denied  his  fill!  costs. (a)  The  same  principle 
applies  on  the  other  branch  of  the  statute,  in  trespass  for  an  assault  and  bat- 
tery ;  if  the  defendant  plead  the  general  issue,  and  a  justification  as  to  the 
assault  only,  which  latter  is  found  for  him,  and  a  verdict  for  the  plaintiff  for 
less  than  4O5.  on  the  general  issue,  and  no  certificate,  the  plaintiff  is  entitled 
to  no  more  costs  than  damages.  Page  v.  Creed,  3  Term  Rep.  391.  Other- 
wise if  the  battery  as  well  as  assault  be  justified,  and  a  verdict  for  the  plain- 
tiff with  damages  under  40s.,  Smith  v.  Edge,  6  Term.  Rep.  562.  Now  here 
it  is  charged  that  the  defendant  threw  down,  d&c.  and  burnt  the  plaintiff's 
hedge,  there  then  standing  and  being,  i.  e.  at  Leeds,  d&c ;  which  was  necessa- 
rily a  local  trespass,  in  which  the  freehold  might  have  come  in  question.  And 
as  in  Adlem  v.  Chrinaway,  6  Term  Rep.  281,  in  trespass  for  throwing  stones, 
&.C.  at  the  plaintiff's  windows  of  his  house  and  breaking  the  glass,  d&c.  the 
damages  being  under  405.  and  no  certificate,  the  plaintiff  had  no  more  costs 
than  damages,  because  the  defendant  might  have  given  liberum  tenementttm  in 
evidence,  and  so  the  title  to  the  house  have  come  in  question  :  so  here  the 
defendant  might  have  shown  that  the  fence  thrown  down  was  his  own  fence 
on  his  own  land. 

Hullock,  contra.  According  to  the  construction  put  upon  the  stat.  22  & 
23  Car.  2,  if  it  either  appear  that  the  Judge  could  not  have  certified,  or  that 
upon  the  face  of  the  pleadings  the  title  could  not  have  come  in  issue,  the  case 
is  not  within  it,  and  the  plaintiff  is  entitled  to  full  costs,  though  the  verdict 

(a)  All  the  cases  are  collected  in  HuUock  on  Costs,  64,  &c. 
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be  under  40s.,  and  the  Judge  do  not  certify.     Now  upon  these  pleadings  the 
title  could  not  have  come  in  question,  as  it  might  if  only  the  general  issue 
had  been  pleaded ;  for  then  the  defendant  might  have  proved  that  it  was  his 
fence.     But  by  the  special  plea  the  defendant  alleges  that  the  fence  was 
wrongfully  erected  on  a  common  upon  which  he  had  a  right  of  common  ;  and 
the  issue  being  joined  on  his  right  of  common  it  stood  confessed  upon  the 
record  that  the  fence  was  erected  on  the  common ;  and  though  if  he  had  a 
right  of  common  he  might  justify  the  throwing  it  down  to  enjoy  his  right, 
yet  he  could  not  justify  the  total  destruction  and  burning  of  it,  which  there- 
Im-e  stood  upon  the  general  issue.    The  whole  record  must  be  taken  together  : 
and  the  special  plea  negatives  any  claim  of  the  defendant  to  the  soil,  so  that 
the  title  to  the  soil  could  not  come  in  question,  and  the  defendant  as  a  com- 
nftoner  could  not  meddle  with  the  soil,  according  to  Mason  v.  Cmsar,  2  Mod. 
65;    Cooper  v.  Marshall,  1  Burr.  265,  and   8adgrove  v.  Kirby,   6  Term 
Rep.  483.    Then  if  this  be  not  a  case  within  the  stat.  22  &  23  Car.  2,  there 
not  having  been  a  certificate  against  costs  under  the  statute  43  Eliz.  c.  6.  s.  2, 
the  plaintiff  is  entitled  to  his  full  costs  under  the  statute  of  Gloucester,  accord- 
ing to  Milbume  v.  Read,  3  Wills.  322.  4. 

The  Court  said  they  would  look  into  the  cases  :  and  now 
Lord  Ellenborough,  C.  J.  delivered  their  opinion. 

The  question  arises  on  the  statute  22  &  23  Car.  2.  c.  9,  which  says,  that 
'*  in  all  actions  of  trespass,  assault  and  battery,  and  other  personal  actions 
*'  wherein  the  Judge  at  the  trial  shall  not  certify,  &c.  that  the  freehold  or 
'*  title  of  the  land  mentioned  in  the  plaintiff's  declaration,  was  chiefly  in  ques- 
''tion,  the  plaintiff,  in  case  the  jury  shall  find  the  damages  under  405. 
"  shall  not  recover  more  costs,"  &c.  Here  the  declaration  states,  that  the 
defendant,  at  such  a  place,  with  force  and  arms  threw  down,  pulled  up,  and 
destroyed  40  perches  of  hedge  or  fence  of  the  plaintiff,  there  erected,  standing 
and  being,  whereby,  &c.  And  the  construction  on  this  statute  has  been, 
that  it  relates  only  to  the  two  species  of  action  therein  specially  named,(a)  of 
trespass,  and  assault  and  battery ;  and  that  the  action  of  trespass  is  confined 
to  trespass  quare  clausum  fregit  wherein  the  freehold  or  title  of  the  land 
may  come  in  question  ;{b)  and  the  question  here  is,  Whether  this  be  such  an 
action  in  which  the  fi'eehold  or  title  could  come  in  question  ;  for  if  it  might, 
the  damages  being  under  405.  and  the  Judge  not  having  certified,  the  plaintiff 
can  have  no  more  costs  than  damages  ?  But  in  this  case,  there  was,  besides 
the  general  issue,  a  special  plea  justifying  the  prostration  of  the  hedge,  because 
it  was  wrongfully  erected  upon  the  defendant's  common,  and  debarred  him  of 
the  exercise  of  his  right  of  common  in  tarn  amplo  modo ;  on  which  right  of 
common  issue  was  taken  and  found  for  the  defendant :  and  it  was  contended 
that  we  ought  to  take  into  consideration  the  facts  stated  in  that  plea  and  the 
finding  of  the  jury  thereon,  in  order  to  shew  that  the  plaintiff's  freehold  could 
not  come  in  question.  But  we  are  of  opinion  that  we  cannot  for  this  purpose 
look  to  the  facts  stated  in  the  plea :  and  therefore  the  enquiry  reverts  back  to 
the  declaration,  upon  which  we  think  that  the  freehold  might  have  come  in 
question;  and  that  as  the  damages  are  under  405.,  and  there  is  no  certificate 
of  the  Judge  that  the  freehold  did  come  in  question,  the  plaintiff  cannot  have 
more  costs  than  damages.  Amongst  other  cases  which  are  collected  in  Mr. 
HuUocks  book  upon  this  subject  will  be  found  Butler  v.  Cozens,  11  Mod.  198, 
and  6  Yin.  Abr.  357,  in  the  margin ;  where  in  trespass  for  breaking  the 
plaintiff's  lock  upon  his  gate,  the  damages  being  under  405.  and  no  certificate, 
it  was  holden  that  the  plaintiff  should  not  have  full  costs ;  for  the  lock  was 
fixed  to  the  post,  and  the  post  to  the  freehold,  and  therefore  the  freehold 
might  have  come  in  question.  In  another  case,  of  Tomlinson  v.  White, 
Barnes,  121,  in  trespass  for  breaking  and  entering  his  the  plaintiff's  house, 

(a)  Vide  HuUock  on  Costs,  41.  (6)  lb.  65,  &c. 
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und  breaking  bis  oellnr  door ;  the  jary  having  found  for  the  plaiBtiff  ss  to  the 
door  6d.  damages,  and  thev  being  no  certificate,  the  plaintiff  had  onlj  so 
much  costs,  because  the  door  was  fixed  to  the  freehold,  which  might  there- 
fore have  come  in  question.  Again,  in  Comb.  420,  in  trespass  for  palling 
down  a  hedge,  whereby  the  oatile  of  strangers  entered  and  eat  the  grass ; 
where  the  hedge  must  be  taken  to  have  been  fixed  to  the  fireehoM  ;  the 
plaintiff  had  no  more  costs  than  damages.  And  in  Haini  ▼.  Hughs,  in  the 
same  book,  p.  3^4,  in  trespass  for  entering  the  plaintiff's  close  and  catting 
his  cable,  whereby  he  lost  the  use  of  his  boat,  the  plaintiff  having  2d.  dama- 
ges, had  his  fill!  costs ;  but  HoU  said  it  would  have  been  otherwise  in  an 
action  for  breaking  his  close  and  cutting  his  rails,  for  they  art  fixed  to  the 
freehold.  Now  this  must  be  considered  as  an  action  of  trespass  quart  elausum 
f regit,  and  destroying  and  burning  the  friaintiff 's  hedge,  which  was  part  of 
the  freehold ;  in  which  the  freehdd  might  have  come  in  question ;  and  the 
damages  being  ui/der  40«.  and  no  certificate,  there  can  be  no  more  costs  than 
damages. 

Rule  di6Charged.(a) 

Line  V4  Lowe. 

rEa8^330.    Feb.  12,1806. 

A  defendant  supSraeded  fbr  want  of  being  chatged  in  execution  witbin  two  terme  mfler 
judgment  cannot  be  again  arreeted  and  taken  in  execution  upon  the  eame  judgment  : 
eitler,  if  lupeneded  for  want  of  proceeding!  in  time  hrfort  judgment. 

THE  defendant,  who  was  in  custody  on  mesne  process,  having  been  super- 
seded for  want  of  being  charged  in  execution  within  two  terms  after  final  judg- 
ment, Was  afterwards  taken  in  execution  upon  a  writ  of  capias  ad  saiisfacien^ 
dutn  issued  upon  the  same  judgment ;  whereupon  a  rule  nisi  was  obtained  fbr 
setting  aside  the  writ,  and  discharging  the  defendant  out  of  custody,  for  irregu- 
larity, with  costs ;  on  the  ground  that  the  body  of  the  defendant,  having  been 
once  discharged  out  of  custody  for  want  of  being  charged  in  execution  in  due 
time  after  final  judgment,  could  not  be  taken  again  upon  the  same  judgment ; 
which  was  said  to  hftve  been  so  ruled  in  Wrighi  v.  Kerswill,  Barnes,  376,  and 
recognized  in  Blandford  v.  Foot,{b) 

Wood  shewed  cause,  and  said,  that  this  was  a  mere  dictum  in  the  case  in 
Barnes y  which  was  repeated  in  the  other  case,  but  was  not  the  point  in  judg- 
ment in*  either  case :  for  in  the  first,  the  defendant,  who  had  been  discharg^ 
out  of  custody  on  entering  a  common  appearance  for  want  of  the  plaintiff's 
proceeding  to  judgment  in  due  time,  was  taken  and  holden  in  execution  after 
'udgment  in  the  same  cause :  and  in  the  last  case  the  defendant  was  holden 
iable  to  be  taken  in  execution  in  an  action  on  the  former  judgment,  having 
never  been  charged  in  execution  before,  though  he  could  not  be  nolden  to  spe- 
cial bail  in  such  action.  Then  as  the  deft^ndant  would  have  been  liable  to 
have  been  taken  in  execution  in  an  action  brought  upon  the  judgment,  it  is 
more  beneficial  to  him  to  be  charged  in  execution  on  the  same  judgment,  with- 
out the  accumulation  of  the  costs  in  the  second  action. 

^^g^^yt  in  support  of  the  rule,  relied  upon  the  distinction  laid  down  in  the 
books,  that  if  the  defendant  be  discharged  out  of  custody  btfore  judgment, 
there  he  may  be  taken  in  execution  after  judgment :  aliter  if  superseded  after 
judgment :  for  which  he  referred  particularly  to  Impey's  Instr.  Cler.  K.  B.  4th 
edit.  p.  523,  who  refers  to  a  note  on  the  Rule  of  T.  2  Geo.  1«  and  this  is  sup> 
ported  by  the  cases  before  mentioned,  and  by  Rose  v.  Christfeld,  1  Term  Rep. 
591,  Whete  the  generality  of  the  rule  once  contended  for,  that  a  prisoner  once 

■^ig**.      ■  ...-.ii      ...  t    . — ■  If      .        •  T  ir    .^i .i'— -  - 

(a)  Vide  M(trtin  v.  ValUnes,  I  Eaet,  350. 

(^)  Cowp.  72,  and   vido  Topping  v.  Ryan^  I  Term  Rrp.  273. 
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supersedeable  always  continues  so,  was  qaalified  and  restricted  to  cases  where 
he  remains  in  the  same  custody  and  under  the  same  process. 

Liord  Ellenborouoh,  C.  J.  said,  that  the  Court  would  inquire  into  the  prac- 
tice ;  and  the  next  day,  his  Lordship  said,  that  upon  looking  into  the  book  of 
Rules  and  Orders  of  K.  B.  there  was  a  reference  from  the  rule  of  T.  2  Geo. 
1  ,(a)  to  a  note  which  struck  their  notice,  stating  that  if  the  defendant  super- 
sede for  want  of  proceedings  before  judgment,  yet  the  plaintiff  may,  after 
judgment  obtained,  take  the  defendant  in  execution :  hut  otherwise  if  the  de- 
jfendani  supersede  for  want  of  charging  in  execution  :{b)  but  no  authority  was 
quoted  in  support  of  it.     That  they  had,  however,  found  an  express  authority 
for  it  in  Ckarie  ▼.  Venner^  M.  10  Geo.  2,  reported  by  Sir  George  Cooke  in  his 
Cases  of  Practice  in  C.  B.  p.  1S6.     "  A  motion  to  discharge  the  defendant 
out  of  execution,  who  was  before  discharged  for  want  of  the  plaintiff's  pro- 
ceeding to  judgment :  afterwards  the  plaintiff  proceeded  to  judgment,  and  took 
the  defendant  in  execution.     Mr.  Justice  Denton  said  he  had  consulted  with 
the  Justices  of  the  King's  Bench,  and  one  of  the  judges  told  him,  that  the 
constant  practice  of  thai  Court  was,  that  where  a  defendant  was  discharged 
for  want  of  proceeding  to  judgment,  the  plaintiff  may  afterwards  proceed  to 
judsment,  and  take  him  in  execution  thereon.     But  if  the  plaintiff  had  pro- 
ceeded to  judgment,  and  the  defendant  was  discharged  for  want  of  being 
charged  in  execution,  he  should  be  totally  discharged,  and  cannot  after  that  be 
charged  in  execution.**    The  same  thing  is  said  in  Blandford  y.  Foot,  which 
refers  to  Wright  y.  KerswilL     We  are  therefore  of  opinion,  upon  the  au- 
thority of  these  cases,  that  the  defendant,  having  been  superseded  for  want  of 
being  charged  in  execution  in  due  time  after  judgment,  cannot  now  be  taken 
again  in  execution  upon  the  same  judgment. 

Rule  absolute. 


Dale,  Qui  Tarn  v.  Beer. 

7  But,  333.    Feb.  12, 1606. 

It  is  iuiiioient  in  a  fi  tem  aetioa  to  •ntitle  the  plea  with  the  names  of  the  parties,  with- 
out the  addition  of  qui  tarn,  Slc.  to  the  plaintiff's  name. 

THE  plaintiff  sued  in  debt,  as  well  for  himself  as  for  the  poor  of  the  parish 
of  West  Moulsey  in  Surrey,  to  recover  certain  penalties  upon  the  stat.  13  Geo. 
2.  c.  19,  for  entering  a  running  poney.  The  defendant  put  in  a  plea  of  nil 
debet,  intitled,  "  Walter  Beer  at  the  suit  of  Thomas  Dale."  On  which  the 
plaintiff  signed  judgment  as  for  want  of  a  plea,  on  the  ground  that  the  plea 
was  improperly  entiUed,  this  being  a  qui  tarn  action,  wherein  the  plea  should 
hare  been  entitled.  Dale  Qui  tarn,  d&c. :  and  now,  upon  a  rule  for  setting 
aside  the  judgment  for  irregularity  with  costs,  which  was  supported  by  Reader, 
and  opposed  by  Lowes, 

The  Court  were  of  opinion  that  the  judgment  was  irregularly  signed ;  that 
the  plea  was  well  enough  entitled,  without  the  addition  of  the  character  in 
which  the  plaintiff  sued :  and  made  the 

Rule  absolute. 

(m)  There  is  no  paging  to  the  edition  of  1747,  bnt  it  is  p.  210  of  edit,  of  1795.  The 
quotation  here  made  is  from  the  former  edition. 

(b)  There  is  no  reference  to  any  authority  in  the  original  edition  :  but  a  corresponding 
note  in  the  edition  of  1795,  p.  300,  refers  to  Hall  t.  Hawe§,  Cas.  temp.  Hardw.  244, 
which  does  not  go  Ailly  to  the  point  in  question. 


MEMORANDA. 


AT  the  latter  end  of  this  Term,  Lord  Eldon  resigned  the  Great  Seal,  and 
vas  succeeded  in  the  office  of  Lord  High  Chancellor,  by  the  Honourable 
Thomas  Erskine,  who  was  created  a  Peer  of  the  United  Kingdom  of  Grreai 
Britain  and  Ireland  by  the  title  of  Lord  Erskine,  Baron  of  Restarmd 
Castle,  in  the  county  of  Cornwall ;  and  was  afterwards  sworn  of  His  Ma- 
jesty's Most  Honourable  Privy  Council.  His  Lordship  took  his  seat  on  the 
Bench  of  the  Court  of  Chancery  on  the  last  Day  of  Term. 

Arthur  Piogott,  Esq.  one  of  His  Majesty's  Counsel  learned  in  the  law,  suc- 
ceeded the  Honourable  Spencer  Perceval  as  His  Majesty's  Attorney-Oe- 
neral ;  and  was  knighted. 

Samuel  Romilly,  Esq.  one  of  His  Majesty's  Counsel  learned  in  the  law,  suc- 
ceeded Sir  ViCARY  GiBBs,  Knt.  as  His  Majesty's  Solicitor-General,  and  was 
knighted. 

Thomas  Jeryis,  Esq.  was  appointed  one  of  His  Majesty's  Counsel  learned  in 
the  law. 
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MR.  Serjeant  Lens  and  Mr.  Serjeant  Best,  having  been  appointed  His  Ma- 
jesty's Serjeants  learned  in  the  Law,  took  their  Seats  within  the  Bar  at  the 
beginning  of  this  Term :  as  did  also  Francis  Hargrave  Esq.  on  being  ap- 
pointed one  of  His  Majesty's  Counsel  learned  in  the  Law,  and  Philip 
Dauncey  Esq.  on  having  a  Patent  of  Precedence. 


Turner  v.  Richardson  and  Another^  Assignees  of  Barber,  a 

Bankrupt. 

7  East,  335.    April  34, 1606. 

Where  assignees  of  a  bankrupt  adyertised  the  lease  of  certain  premises,  of  which  the 
bankrupt  was  lessee,  for  sale  by  auction,  (without  stating  themselves  to  be  the  owners 
or  possessed  thereof)  and  no  bidder  offering,  thej  never  took  possession  in  fact  of  the 
premises  ;  held  that  this  was  no  more  than  an  experiment  to  ascertain  the  value,  whe- 
ther the  lease  were  bene6cial  or  not  to  the  creditors,  and  did  not  amount  to  an  assent 
on  the  part  of  the  assignees  to' take  the  term,  or  support  an  averment  in  a  declaration 
ID  covenant  against  them  by  the  landlord,  that  all  the  estate,  right,  title,  interest,  Ac. 
of  the  bankrupt  in  the  premises  came  to  the  defendants  by  assignment  thereof. 

THE  plaintiff  declared  in  covenant  as  assignee  of  the  residue  of  a  term  of 
40  years  and  a  half,  holden  under  the  crown,  in  certain  premises  upon  an  in- 
denture of  demise  thereof,  dated  1st  of  January  1789,  made  by  a  prior  termor, 
through  whom  he  claimed,  to  Barber  the  bankrupt,  for  34  years  from  the  en- 
>u'mg  Lammas,  at  the  yearly  rent  of  132/.  payable  at  Candlemas  and  Lammas, 
by  virtue  of  which  indenture  Barber  entered  and  was  possessed.  The  declar 
ration  then  stated,  that  after  Barber  became  so  possessed  of  the  premises,  viz. 
on  the  1st  of  January  1796,  all  his  estate,  right,  title,  interest,  and  term 
therein  came  to  the  defendants  by  assignment  thereof  duly  made,  by  virtue  of 
which  said  assignment  the  defendants  entered  into  the  demised  premises  and 
vere  possessed  thereof  for  the  residue  of  the  term,  6lc.  and  assigned  for  breaches 
Ui  arrear  of  rent  for  three  years,  ending  on  Lammas  day  1804,  to  the  amount 
of  396/.  18^.  which  the  defendants  refused  to  pay ;  and  want  of  repair,  during 
the  possession  of  the  defendants.  The  defendants  pleaded,  1st,  that  all  the 
estate,  right,  title,  interest  and  term  of  Barber  in  the  premises,  did  not  come 
to  thtm  by  assignment  thereof  2d,  That  the  defendants  did  not  enter  into  the 
Zeroised  premises.  3d,  That  the  defendants  were  not  possessed  thereof  for  the 
residue  of  the  term.     4th,  That  Barber,  being  a  trader,  and  indebted,  &c.  be- 
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came  a  bankrupt,  &c.  and  that  his  personal  estate  and  effects  were  assi^ed  and 
transferred  by  the  commissioners  to  the  defendants  in  trust  for  his  creditors  ; 
but  that  the  estate,  right,  title,  interest,  and  term  of  Barber  in  the  demised  pre- 
mises, was  not  specified  in  the  indenture  and  assignment  from  the  conunis^ 
sioners  to  the  defendants  as  assignees  as  aforesaid,  and  never  came  to  the 
defendants  by  assignment  thereof,  except  to  the  assignees  of  the   estate  and 
effects  in  general  terms  of  ^ar6^  the  bankrupt :  and  that  the  defendants  have 
not  at  any  time  hitherto  taken  possession  of  the  demised  premises.      There  was 
a  5th  plea  similar  to  the  last,  only  stating  in  the  conclusion  that  the  defend- 
ants had  not  at  any  time  hitherto  entered^ into  the  demised  premises  ;   and  a  6tii 
similar  plea,  alleging  that  the  defendants  had  not  at  any  time  hitherto  consent- 
ed or  agreed  to  accept  the  estate,  right,  title,  interest,  and  term  of  JSarber  of 
and  in  the  demised  premises,  as  part  of  his  estate  and  effects ;  and  a  7th  simi- 
lar plea,  alleging  that  the  defendants  had  renounced  the  estate,  d&c.  and  term 
of  Barbery  of  and  in  the  demised  premises  from  being  to  be  considered  as 
part  of  his  estate  and  effects.     Issues  were  taken  on  the  three  first  pleas  ;  and 
the  plaintiff  replied  to  the  4th,  tiiat  the  defendants  did  take  posseasion  of  the 
premises ;  to  the  5th,  that  they  did  enter ;  to  the  6th,  that  they  did  agree  to 
accept  the  estate  of  Barber ;  and  to  the  7th,  that  before  they  renounced,  they 
accepted  and  were  possessed  of  the  residue  of  Barber's  term.     The  rejoinder 
took  issue  on  the  replications  to  the  4th,  5th,  and  6th  pleas ;  and  to  the  repli- 
cation to  the  7th  plea,  the  defendants  rejoined  that  they  did  not  accept,  nor 
were  possessed  ol^  the  residue  of  the  term  before  they  renounced  ;  and  on  that 
also  issue  was  taken. 

At  the  trial  before  Chambre,  J.  at  the  last  assizes  at  Newcastle,  Mr.  Fen- 
wick,  the  only  witness,  proved  that  he  was  employed  as  an  attorney  by  the 
defendants  in  1796,  and  by  whose  direction  he  advertised  the  premises  in 
question  for  sale.  That  there  was  a  demand  of  about  5001.  by  the  plaintiff, 
the  landlord,  on  Barber,  for  the  rent  in  arrear,  and  for  the  repairs  of  the  pro- 
perty in  question,  which  had  been  several  times  demanded  :  on  which  account 
Mr.  Fenwick  advised  the  defendants  to  advertise  the  property  for  sale,  in 
order  to  try  whether  it  were  of  any  or  what  value,  and  whether  it  wouid 
countervail  the  charges  upon  it ;  and  if  it  would  produce  sufficient  to  pay 
the  landlord ;  his  demand  being  the  principal  object,  as  the  other  debts  were 
mostly  satisfied.  Accordingly  a  sale  was  adverti8ed,(a)  which  was  attended 
by  Mr.  Fenwick  m  company  with  Richardson,  one  of  the  assignees  of  Bdr- 
ber,  and  the  property  was  put  up  in  different  lots,  to  induce  persons  to  bid  ; 
but  there  was  no  bidder.  Ridkardson  said,  that  an  offer  had  been  made  for  a 
meeting-house  (the  principal  part  of  the  premises;)  but  the  offer  was  so  smaii 
that  Mr.  Fenwick  advised  him  not  to  accept  k,  as  it  wonld  do  nothing  to 
liquidate  the  plaintiff's  demand ;  and  nothing  was  in  fact  ever  received  by  the 
assignees  for  it.  Afber  this  Mr.  Fenwick  advised  a  valaation  of  the  presuaes, 
but  being  infonned  that  they  were  worth  nothing,  he  advised  the  delfendanta, 
his  clients,  not  to  interfere  with  the  property.  Upon  this  evidence  the  learned 
Judge  thought,  as  the  defendants  did  not  appear  to  hare  taken  poesessioD 
either  actuidly,  or  by  reoeiTing  any  rent,  or  to  hare  ever  paid  rent  either  to 
Sir.  J.  Turner,  or  to  the  plaintiff^  who  claimed  from  him,  that  the  single  dor- 
cumstance  of  endeavouring  in  the  year  1796  to  ascertain  the  valne  of  the 

(a)  The  advertisement  was  in  these  tetms ;  **  To  be  sold  by  public  auction,  at  the 
house  of  H.  B.  Pignuirket,  ^ewcastU-upon-Tyne,  on  Monday  t9th  Dec.  1796,  subject  to 
mch  conditiotts  of  sale  as  shall  then  be  produced,  a]I  those  several  messuages  or  dwell- 
ing-honses,  one  of  them  laHe  the  Blve  BeU  public  house,  and  tea  shops,  and  also  tbs 
Protestant  Dissenting  Meeiing-hoase,  Parsonac e-house,  School-room,  waste-ground,  ani 
premises,  held  by  lease  for  34  years  and  a.  half  from  Lammas  1789,  under  Sir  /.  C  T^f- 
ner  Knt.,  situate  in  or  near  the  Caetle  Gartk,  Ac.  let  to  different  tenants  at  upwards  of 
SOOZ.  per  annum.  The  respective  tenants,  on  application,  will  shew  the  premises,  and 
Anther  partieulBrs  may  be  known  by  applying  at  the  office  of  Messrs.  Fenunek^  Jfewgat^ 
street,  XeweattU." 
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bj  tlie'iiie«i8  alated  bj  the  witiiMB,  imd  which  appeared  to  hare 
been  dcoe  for  the  parpose  of  detenniiiiiig  whether  it  were  advisable  for  them 
on  the  part  of  the  crediloro  to  accept  the  estate  or  ndt,  was  not  sofficient  to 
fix  apon  the  defendants  the  character  of  assignees  of  Aarhtr^  the  bankrupt's 
term,  so  as  to  Tender  them  responsible  for  the  performance  of  the  corenants 
in  liis  lease :  on  which  the  plaintiff  sabmitted  to  be  nonsuited.  In  last  Jft- 
'  ehadmaa  term,  a  rule  nm  was  obtained  for  setting  aside  the  iionsuit,  dtc* 
npon  the  gronnd  that  the  assignees,  by  putting  the  premises  Up  to  sale,  had 
tmken  to  and  treated  them  aa  their  own;  and  could  not  afterwards  renounce 
them  because  the  bargain  ptoved  disacbantageous.  And  a  case  of  Broome  v. 
AoMtMm,  tried  before  Lord  Kenmom,  C.  J.  at  Westndnsier,  in  December  1800, 
was  cited :  where  the  plaintiff,  the  landlordof  ahouse,  brtMight  hts  action  for 
use  «nd  occupation  from  Ladf-detjf  to  MehaehML$  18Q0,  against  the  defend- 
ant, who  was  the  assignee  of  a  bankrupt,  to  whom  the  bouse  has  been  let 
After  the  bankruptcy,  in  January  1800,  the  plaintiff  applied  to  the  defendant 
to  know  if  he  meant  to  take  the  bankrnpt's  interest  in  theheose;  to  which 
the  defendant  answered,  that  if  he  did  not  let  it.  by  Zod^jHidi^ 'lie  would  giy# 
it  up :  and  at  Lady-4ay  Hie  defendant  paid  the  rent,  and  offbred  the  agent 
the  key.  It  was  contended  that  the  defendant,  as  assignee,  was  not  Hablei 
But  Lord  Kenyom,  C.  J.  held,  that  though  he' might  have  refused  it  at  first, 
yet  he  could  not  take  it  in  part,  and  afterwards  reji^ct  it  when  he  found  it 
would  not  anawer,  and  he  could  not  let  it.     And  the  plaintiff  recovered. 

Park  and  Liitkddie  now  shewed  cause,  and  distinguished  this  trxah  the 
case  last  dted ;  for  there  the  assignee  had  refund  at  first  to  deliver  up  the 
premiBes  when  put  lo  his  election  by  the  landlord.  And  they  referred  to  BtniN 
dilUm  V.  DaMon  and  othenr,  Peake's  N.  P.  Gas.  398,  and  1  Esp.  N.  P.  Gas. 
{233,  where  Lord  Kenfon  considered  that  the  assignees  of  a  bankrupt  lessee 
were  not  liitble  for  the  rent,  unless  they  had  taken  posaession  of  the  premises. 
And  in  Eaioh  v.  Jaques,  Dougl.  461,  BuUer,  J.  said,  that  not  even  an  abso^ 
late  assignment  was  suflkiieht  to  charge  an^  assignee  without  possession.  Now 
here  the  assignees  never  took  to  the  term,  or  ever  had  possession,  either  actual 
or  implied,  as  by  the  receipt  of  rent.  They  only  endeavoured  tp  ascertain 
the  value  by  advertising  the'  premises  for  sale,  as  it  was  their  duty  to^^do;  the 
result  of  which  determined  diem  not  to  take  to  the  lease.  [Lord  EUMnh 
rmtgk,  C  J.  .before  the  advertiaement  for  sale  was  produced^  inquired  whether 
the  defendants  had  therein  held  themselves  oat  as  the  owners  of  the  lease ; 
which,  it  was  suggested,  might  Jiave  been  evidence. to  go  to  the  jury  :  but 
upon  the-  production  of  the*  advertisement  as  before  stated,  nothing  of  that 
sort  i^p^ared.^  Atid  as  there  was  no  bidding  at  the  sale,  no  question  arose  as 
to  the  auction  duty,  as  in  the  case  of  property  bought  in  by  the  dwnfer.]  ^ 

Cockdl,  Setft.  and  Richardsot^  in  support  »i  tfe  rule,  contended,  that  the 
assignees  taking  upon  themselves  the  power  of  disposing  of  the  premises,-  by 
pottmg  them  up  to  sale,  was  tantamount  to  an  actual  poasessjon ;  and  pre- 
cluded them  frtmi  saying  that  they  had  not  taken  to  <he  lease ;  for  unless  they 
had,  they  eooM  have  no  power  of  selling  it  The  landlord  might  not  have 
chosen  to  have  the  premises  put  up  to  auctioi^,  if  they  were  to  be  thrown  back 
upon  his  hands.  [Lord  Ettenbonmgk,  all  that  does  not  vest  in  the  assignees 
must  remain  in  the  bankrupt}  Notwithstanding  the  doctrine  laid  down'  in 
Eaian  v.  Jaques,  which  has  often  since  been  disputed,(a)  it  is  sufficient  that 
there  has  been  an  actual  assignment  in  order  to  charge  the  assignee,  without 
an  actual  entry.  But  particularly  in  the  case  of  assigneea  of  a  bankrupt,  in 
whom  the  law  Vests  the  property  of  the  bankrupt ;  though  they  may  renounce 
-     -  •■  '         '-    '         ■       ■        -         ... 

U)  They  referred  to  WMer  v.  /tMv«iv  Dougl.  461,  n.  •,  8t0M  v.  Evang,  Sitdogs  aftmr 
Mich.  39  6.  3,  whore  the  oueition  was.  Whether  the.aMig&ee  were  liable  lo  the  ground 
rent ;  and  Lord  Kenyan  aaid  he  could  not  luhscribe  to  the  doctrine  laid  down  in  Eaton 
V.  JfUMM.  And  md^  what  waa  said  by  the  same  noble  and  learned  Judge  in  iVtsteritU 
V.  DeiB,  7  Term  Eeb.  313. 
Vol.  IV.  21 
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that  wbieh  is  not  bencficiaL  But  they  cannot  make  aiich  renonciaticD  after 
they  have  once  assented  to  take  the  interest  devdFed  upon  them  :  and  do 
stronger  instance  of  such  assent  can  be  giren,  than  holding  themselTes  oat  to 
the  world  as  having  power  to  sell  it ;  for  no  sale  of  property  can  take  place 
but  by  the  owner  ^  it ;  and  it  is  merfely  giving  the  transaction  a  colour  to 
say,  that  it  was  <Hily  an  experiment  to  ascertain  the  value.  At  all  events  it 
was  evidence  for  the  jury.  [Le  3lane,  J.  observed,  that  when  the  Judge  gives 
his  opinion  upon  the  evidence,  and  the  plaintiff  submits  to  be  laooauited  rather 
than  risk  a  verdict  with  that  directi<Mi,  he  ,  cannot  afterwards  object  that  any 
fact  has  been  withdrawn  from- the  consideration  of  the  jury.]  To  which  they 
said,  that  they  had  submitted  in  deference  to  thd^  opinion,  expressed  by  the 
learned  Judge,  of.  the  law  arising  out  of  the  facts  in  proof. 

.Loird  Ellknborough,  C.  J.     This  is  an  action  brought  by  the   landlord  of 
certain  premise  against  the  assignees  of  a  babkrupt  lessee,  charging  them 
with  the  breach  of  covenants^  which,  if  they  were  assignees  of  the  land,  they 
would  be  liable  to;  und  in  this  action  it. is  necessary,  according  to  the  usual 
form  of  declaring  which  has  beep  pursued,  to  charge  that  the  premises  had 
come  to,  thC' defendants  by  assignment,  that  by  virtue  thereof  tiiey  had  aUered 
into  and  were  possessed  of  the  premises  for  the  residue  of  the  term  ;  and  upon 
all  these  facts,  issues  are  taken.     There' was  no  proof  of  any- actual  entry  or 
possession  by  the  defendants,  and  therefore  the  questtoh  comes  to  be  raised 
upon  the  other  issue,  whether  all  the  estate,  right,  title,  interest,  and  term,  of 
the  buikrtipt  in  the  premises  came  to  the  defindants  by  assignmetU  thereof 
duly  mad^T    Now  it  has  been  decided,  that  assignees  of  a  ^ukrupt  are  not 
bound  to  take  what  Lord  Kenytm  called(a)  a  damnosa  harediias  ;  property  of 
the  bankrupt,  which  so  far  from  being  valuable,  would  be  a  pfaarge  to  the 
creditors ;  but  they  may  make  their  election :  if,  however,  they  do  elect  to  take 
to  the  property,  they  cannot  afterwards  renoance  it  because  it  turns  out  to  be  t 
bad  bargain;  according  to  what  Lord  JEenyon.said.in  the  other  case  of  Broom 
V.  Robinson.    What.tli^n  is  the  evidence,  on  whii^h  this  issue  is  endeavoured 
to  be  sustained  ?    It  i^ears  that  the  assignees,  being  anxious  to  know  whe- 
ther it  were  worth  their  while  to  take  te  the  premises  for  the  benefit  of  tiie 
.  creditors,  made  an  experiment  to  ascertain  their  value.     If  the  property  were 
valuable  to  the  bankrupt's  estate  they  would  have  been  guilty  of  a  breach  of 
dutv  to  the  creditors  in  abandoning  it ;  an^  therefore  it  was  their  duty  bj 
making  such  experiment  to  ascertain  that  faet#    For  this  purpose  they  pub- 
lished an  advertisement,,  in  which  they  did  not  state  that  the  premises  belong- 
ed to  them ;  they  do  not  even  state  for  or  by  whom  they  are  >to  be  sold,  bat 
only  generally,  that  there  is  a  saleable  term.     If  a  bidder,  had  been*,  found, 
and  they  had  accepted  the  bidding,  then  that  wonld*  have  been  evidence  of 
their  assent  to  take  to  the  premises.     But  no  biddei:  offered  himself.     They 
therefore  /kept  k  in  suspence  to  the  time  when  the  -bidding  was  to.  be  made 
whether  they  would  take  to  the  term  or  not;  intending,  if  a  bidder  offered 
yvhata^  they  thought  it  worth  Uieir  while  to  accept,  they  would  take  to  it- 
No  such  q>portunity  occurred,  and  therefore  there  was  no.  assent  .on  their  p0 
to  take  it.   • 

Qrosx,  J.  The  question  is,^  as  my  Lord  has  stated  it,  whether  the  premi- 
ses came  to  the  defendants  by  assignment,  that  is,  whether  they,  were  jk^^sesi^c^ 
by  the  defendants  as  assignees  of  Uie  term  ?  The  defendants  .stood  in  a  dXe- 
rent  situation  from  persons  in  general.  They  were  assignees  of  a  bankrupt's 
estate  for  the  benefit  of  his  creditors:  and  they  were  to  consider  whether  it 
were  for  the  beneJit  of  the  creditors  4hat  they  should  take  to  thb  property,  or 
waive  it.  On  the  one  hand,  if  they  entered  and  were  possessed,  they  becmt 
liable  tp  be  sued  upon  the  bankrupts  covenants  for  rent  and  non-repair,  which 
might  amount  to  more  than  the  value  of  the 'lease :  on  Che.  other  hand,  if  the 

.  (a)  In  BourdiUon  v.  Dalt4fn  and  OtAer»,  ante,  33d. 
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lease  were  valaable/  and  they  did  not  take  io  it,  the  creditors  would  have  had  a 
right  to  cdl  upon  them  Ux  neglect  of  their  duty.  In  order  therefiwe  to  ascertain 
thm  fact  of  theralae,  th^adrertised  the  property  for  sale,  without  stating,  how- 
ever, that  it  Was  in  their  possession ;  it  was  no  more  than  making  an  experi- 
ment to  ascertain  whether  the  property  were  of  any  and  what  Talne.  There 
were  no  bidders :  it  therefore  tnmed  .oat  to  be  of  no  value  to  the  defendants 
as  assignees  of  the  bankrupt's  estate,  and  consequently  they  did  not  take  pos- 
eeMon  of  it.  The  most  which  could  h0xe  been  left  to  the  jury  was,  whether 
the  defendants  were  in  t&cipo^M^ed  of  the  premises:  and  it  is  plain  from  the 
evidence,  that  finding  they  were  of  no  value,  they  never  did  enter  into  pos- 
session ;  and  in  the  true  sense  of  the  issue,  the  defendants  were  not  assenting 
to  the  assignment  of  diese  preipises  to  them. 

Lawrbncb,  J.  It  is  admitted  that  some  assent  of  the  defendants  to  the 
sssignmettt  to  them  of  the  premises  is  necessary  in  order  to  charge  them 
ivith  the  bankrupt's  covenants :  and  the  questicm  is>  whether  there  ^ere  any 
evidence  of  such  assent?  It  is  said,  that  there  was,  because  they  held  them^ 
selves  out  to  the  world  as  the  otoners  of  the  property,  whichthey  were  willing 
to  sell :  but  the  act  which  they  did  does  not  amount  to  that :  they  did  not  by 
the  advertisement  engage  that  they  were  then  the  owners ;  but  only  that  if  any 
person  would  become  a  buyer  they  would  do  that  which  would  make  a  good 
tide  to  it  Therefore,  if  the  Question  had  gone  to  the  jury  there  was  not  suffi- 
cient evidence  for  them  to  find  that  the  defendants^  had  taken  to  the  lease* 
The  advertising  for  sale  was  a  mere  experiment  to  enable  them  to  judge  whe- 
ther the  lease  were  worth  their  taking ;  the  result  proved  that  it  was  not ;  and 
therefore  they  did  not  assent  to  t)ie  assignment  <^  it  to  them,  which  assent  is 
admitted  to^  necessary  in  order  to  hind  them. 

Le  Blanc,  J.  The  houtes  were  in  lease  at  the  time,  and  therefore  the 
assignees  were  not  in  the  actual  possession  of  them,  and  they  never  acquired 
a  virtual  possession  by  the  receipt  of  the  rents.  Then  when  the  law  says 
that  assignees  of  a  bankrupt  may  take  to  the  bankrupt's  property  or  not'ae- 
corditig  as  it  is  or  is  not  beneficial  to  the  creditors,  the  same  law,  in  order  to 
be  consistent,  must  aho  say,  that  diey  may  do  those  previous  acts  which  are 
necessary  to  ascertain  whether  the  property  be^  beneficial  or  not  before  they 
take  to  It  Then  having  done  that  id  the  present  case  which  was  the  best 
way  of  ascertaining  Whether  the  lease  of  these  premises  w^e  beneficial  or 
not,  by  putting  it  Up  to  auction,  and  not  having  disposed  of  it,  we  cannot  say 
that  they  have  taken  ^  it  as  ansignees  of  the  term.  It  might  as  wdl  be  said 
to  be  a  taking  to  the  interest  of  the  bankrupt  in  the  premises  if  they  had  sent 
a  surveyor  to  ascertain  nifhat  the  value  of  the  property  waai(l)     ' 

Rule  discharged. 


The  King  ^  The  Bishop  of  Oxford. 

7JEMt,345.    April  24, 1806. 

lo  a  writ  of  roaodamus  tach  ^  facU  ghould  b«  all6|ed  as  are  neceaiary  to  shew  that  the 
party  applying  for  it  is  entitled  to  the. relief  prayed/  Therefore  where  a  maDdatnua 
to  the  ordinary  to  license  a  curate  only  stated  that  he  had  been  dtdvnanUnated  and 
appgihied  by  ike  inhabitaTUs  of  a  township  to  be  curate  of  the,  church  of  P.,  without 
stating  ei|h^r  the  consent  of  the  rector,  or  any  endowment  or  custom  for  the  inhabi- 
tants to  make  such  nomination  and  appointment,  the  Court  quashed  the  writ. 

A  WRIT  of  mandamis  istfiied  in  Mchaelnuis  term  last  to  the  hishop ;  .which, 
reciting  that  the  R%r.  Isaac  Knipe,  clerk,  had  beem  duut  nominated  and  ap^ 
pointed  by  the  inhabitants  rf  the  township  of  Piddington,  in  the  parish  of  Am* 
brosden,  in  the  county  of  Oxford,  or  the  major  part  of  them,  to  be  chaphnn  or 

'  (I)  [See  GffSiK  v.  Cfitt,  8  Wh.  42.— W.] 
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curate  of  /he  ehureh  or  ck^i^l  of  Pi/ddingtm;  and  that  by  Yiirtue  of  soch 
oomiitaiioii  and  q>pomUn6nt,  he  ought  to  be  Ucmud  by  the  bishop  to  officiirte 
aa  chaplain,  d&c.  and  to  enjoy  all  the  privilegea  and  profits  belonging  to  the  said 
place  and  dfiice  of  chaplain.  And  that  after  such  his  nomination  and  appaintr 
ment  he  did  in  due  manner  request  the  .bish<^  to  grant  him  his  licence;  jet 
that  the  bishop,  well  knowing  the  premises,  dec.  refused,  without  reanonabte 
cause,  to  licence  the  said  J:  K,  d&c.  to  the  damage  and  grievance  of  the  said 
/.  K.  as  also  of  the  inhabitants  of  the  said  township;  uierefore  coromaaded 
the  Inshop  to  grant  the  said  licence.  Whereupon  a  rule  was  obtained  in  the 
last  term,  calling  upon  the  prosecutcir  to  shew  caqse  why  the  writ  should  not 
be  quashed  for  the  insufficiency. thereof  apparent  upon  the  face  of  it';  inas- 
much as  it  neither  suggests  a  custom  fopr  the  inhabitants  to  elec^  a  chaplain 
who  was  entitled  to  the  use  of  the  pulpit  without '  the  consent  of  the  rector ; 
nor  the  consent  of  the  rector  in  case  there  be  no  such  custom ;  without  cMie 
or  other  of  which  the  mandamus  would  be  against  common  right  and  nuga- 
tory. 

^Ues  and  Manl^  now  shewed  cause  agabst  the  rule*  It  is  sufficient  upon 
the  face  of  this  prerogative  writ  to  state  generally  the  right  of  the  party  sq»ply- 
ing ;  but  though  any  thing  tie  omitted  which  ought  to  have  been  suggested,  in 
order  to  entitle  the  party  to  what  he  prays,  that,  a<ccording  to  Lord  HoU^  m 
Ps(K'5case,  6  Mod.  310,  will  be  good  matter  to  return.  That  the  party  was 
dehito  modo  eUctms  is  ail  that  is  stated  in  a  mandamms  to  a  corporatioa  to  admit 
a^d  swear  in  a  corporator.  Sd  the  mandamMs  to  the  dean  and  chapter  of  E^xe- 
teTf  Trem.  P.  C.  467,  to  Mmit  and  swear  in. one  YqMand-  to  the  c^iee  of  <«€ 
of  the  eight  men  of  the  parish  of  AsMurton^  in  the  county  of  Deopn^  merely 
states  that  he  was  duly  elected  into  the  office  :  and  the  circumstances  which 
went  to  shew  that  he  was  <  not  duly  elected  were  stated  by  way  of^  answer  in 
the  return.  So  a  mandamui  to  the  dean  and  chapter  of  Vublifiy  1  Stra.  536, 
and  8  Mod.  ^7,  to  admit  one  to  a  stall  in  the  choir,  and  a  voice  in  the  chapter, 
only  recites  that  the  party  had  been  legally  instituted  and  inducted  to  his  stall 
and  Toice,  which  the  dean  and  ch^>ter  had  refused  him :  and  they  m  their 
return  state*  the  iSause  of  thsh  reftisal.  -^  And  in  Rex  ▼.  WardX^)  where  one 
of  the  objections  taken  to  the  writ  (being  a  mandamiu$  to-the  defendant  to 
admit  and  swear  in  JBT.  J>.  to  be  deputy  registrar  of  the  archbishop  of  Yorks 
Court)  was,  that  il  was  not  averred  in  the  writ  that  the  defendant  was  the  per* 
son  bound  to  admit  |Uid  swear  in  the  deputy  registrar;  the  answer  gi^en, 
which  the  Court  appears  from  the  rqKirt  to  have  thought  sufficient,  was,  that 
if  Dr.  Ward  were  not  the  person  to  whom  the  executing  the  writ  belonged, 
.he  should  have  returned. so.(6)     The);  admitted  that  since  the  cases  of  Rez  v. 

(a)  2  dtra.  893.  Fitzg.  123,  and  I  Barnard.  252.*  2D4.  The  writ  in  this  case  wai  di- 
rected to  the  defendant  as  commiBsary  of  thevfovinee  of  York.    Ford's  MS. 

(b)  This  was  not  t^e  true  answer  which  the  Court  gave  to  that  objection  ;  for  it  ap- 
pears from  Mr.  Ford's  MS.  (the  beat  rep6rta  of  that  period,  for 4h«  rase  of  which  I  am 
mnch  indebted  to  Mr.  R.  Ford  his  son)  toat  Filmer  objeoted  that  it  was  sucgested  in  the 
writ  that  the  commissary  was  bound  to  adi&it  by  his  office,  which  he  said  was  a  usual 
clause  in  all  writs  of  this  nature,  and  that  it  was  void  unless  it  appeared  thM  the  person 
to  whom  it  was  directed  was  obliced  hj  his  offic/p  to  do  the  thing  commanded  in  the  writ. 
To  this  point  see  Trem.  Entr.  452,  3,  4.  461.  And ,  It  was  said  that  no  return,  but  that 
he  was  toe  proper  officer,  would  make  the  writ  good ;  for  nothing  ahall  be  taken  by  in* 
f^rence  to  support  a  bad  writ ;  for,  were,  that  allowable,  much  less  would  be  requisite 
whereon  to  found  a  peremptory  mandamus  than  an  oYisinal  one  {  on  which,  he  said,  the 
Court  always  required  an  affidavit  that  the  person  to  whom  the  writ  was  prayed  was  the 
proper  officer  to  execute  it,  and  that  he  had  refbsed  to  do  the  act,  which  the  Court  might 
compel  him.  to  do  by  the  writ ',  facts  which  he  argued  ought  to 'be  inserted  in  the  writ. 
To  which  It  waf  answered  by  Strange,  that  thotigh  th^  writ  does  not  expressly  say,  that 
Dr.  Ward  is  the  proper  pefsoAto  swear  in  Mr.  Bryden^  yet  it  speikks  what  amounts  \jb  a 
literal  affirawtion ;  for  it  recites  t&at  application  had  been  made  to  him  to  swear  in  Mr. 
DryietLt  and  that  be  mtfint  jfutevhad  refused  k;  ajn  expreeaion  very  absurd,  unless  he 
were  the  officer  for  that  purpose  :  as  was  another  allegation  in  the  same  writ,  viz.  that 
his  refusal  was  in^coraemptum.  ddmini  regis.    Besides,  the  mandatory  part  of  the  writ 
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Tke  Bishop  of  London,  1  Teirm  I^ep.  8dl ;  Rex  ▼.  Field,  4  Term  Rep.  125, 
and  Rex  f .  The  Bishop  of  Exeter,  2-  East,  462/  the  Ooort  would  not  grant  a 
mmudttmms  to  the  c^dinary  to  licence  a  lecturer  or  chaplain  to  use  the  rector's 
fMilpit)  unless  the  consent  of  the  rector,  were  shewn,  or  a  cuatom  in  the  inha- 
bitants to  elect  .without  such  consent ;  but  they  contended  that  it  was  sufficient 
if  Mcb  A  custom  were  shewn^  by  affidavits,  as  it  was  inthis  case,  founded  on 
a  deed  in  1428;  and  not  denied  by  any*  counter  affidayits;  au.d  it  was  not  ne- 
cessary to  be  stated  in  the  ivrit  itself.  >  [Litmrence,  J.    If  the  inhabitants  can 
only  nominate  th«i  curate  by  aM^U9tolll,  how  «an  the  Ordiniury  negative'  that  in 
his  return,  if  the  custom  be. not  stated  in  thenMmdosMn  ?    herd  EUenborough, 
O.  J;    It  will  he  ^aid  in  answer  to  a  writ  so  framed  as  this  is,  that  the  inhabi- 
tants may  have  nominated  the  curate,  but  n»n  liquet  that  the  bishop  is  bound 
to  licence  him ;  for  the  only  effect  of  such  a  ntmnnation  is  to  gore  theiparty  a 
ground  for  asking  the  rectoHs  consent,  without  which  the  foiriiop  cannot  licence 
him.     Then  should  not  such  consent  be  stated  in  the  writ  calling  upon  4he 
biah<^  to  grant  such  licence  1]    There  is  no  instance  of  a  mandamus  being 
quashed  for  only  stating  that  the  party  was  debito  modo  eleetui.    The  frame  Of 
the  writ  is  as  geneud  as  a  dedaraticm  in  ^an  action  on  the  case,  the  atrictnem 
of  which  has  been  much  relaxed;  Jss  in  actions  for  not  grinding  corn  at  an 
ancient  mill,  for  toll,  for  a  way,.&c.  it  ia^sufficient  to  d^crare  upon  the  plain* 
tiff's  poesessiQU  ot  the  mill;  ot  the  toll,  or  the  ivay ,  without  setting  out  by  whal 
title  he  was.  possessed.     [Laurence,  J.    I  do  not  see  the  analogy  between*  those 
caaes  and  this,  for  a  pe^y  may  acquire  rigbt*  from,  his  possession ;  but  here  0ie 
nominee  is  net  in  possession,  but  is  aeeking  to  acquire  it.    The  difficulty  is 
for  the  ordinary  to  deny  in  his  return^  the  existence  of  a  custom  which  is  not 
alleged  in' the  writ,  to  which  such  return  js  an  answer.     Where  a  mandamius 
issues  to  a  corporation,  to  admit  one  to  bis  freedom,  who  iclaims  it  in  right  df 
having  served  an  apprenticeship  to  a  corporator,  is  it  not  always  necessary  to 
state  in  the  writ  that  by  charter  or  prescription  such  persans  were  entitled  to 
their  freedom?     [Lord  jkUenbormLgh,  C.  J.    The  writ  assumes,  that  nothing 
more  is  wanting  to  perfect,  the  part/i  right  to  a  licence  from  the  bishop  than 
the  Bominittion  and  election  pf  the  inhabitants;,  whereas  something  else  is 
required,  either  the  consent  of  the  rector,  or  a  custom  which  supersedes  the 
necessity  of  such  consent.]    The  objection,  would  apply  to  all  cases  where  the 
writ  states  generally  that  the  party  was  dehito  mode  electus.(a) 

Sir  F.  GthhtMnA  Abbott,  in  support  of  th^  rule,  observed  upon  the  prece* 
dent  cited  from  Trem.  467,  that  it  appears  by  the  report  of  the  case  in' Shower, 
2  Show.  229,  that  the  generality  of  that  mandamus  made  it  defective,  and 
that  a  special  mandamus  was  directed,  which  is  to  be  found  in  the  next  page 
of  Trenudne,  wherein  the  custom  is  set  forth. ,  The  distinction  is  this ;  where 
the  Acts  stated  in  the  writ  are  sufficient,  if  not  denied,  to  entitle  the  party  to 
have  what  he  claims,  there  it  is  no  objection  that  they  are  stated  generally  :  as 
if  a  maudqimis,io  swear  in  erne  who  has  been  elected  a  freeman  of  a  corpora- 
tion state  that  the  party  msadufy  elected  a  freeman  of  the  corporation,  and 

being  in  th^.diijunotive,  either  that  Dr.  ^ar^  should  swtar  in  Dryden,  or  uhei^  good 
caase  to  tlie  contrary,  (as  that  lie  was  pot  the  proper  peraoii  would  hare  been  ;)  his  re- 
tarniag  another  etcvae  for  not  obeying  t^e  wrR  is  a  plaip  iikdication  that  he  is  the  pro* 
par  person  to  do  this  act.  He  said  that  there  were  maoy  writs  without  this  aTernient  $ 
and  particularly  that  between  the  Kiw  and  CUtpkamf  I  VenW.  110,  as  appears  by  the 
record,  (of  which  he  said  that  he  had  a  copy.)  The  cas^  of  Tke  King  v.  Ipswiek  waa 
mentioned,  where  a  writ  was  directed  to  that  corporation  by  a  wrong^  name,  and  a  return 
made  by  the  corporation  in  their  right  one  ;  and  Fiimer  argued  that  if  the  return  in  that 
case  would  not  make  the  mondamuM  aood,  bow  «can  it  do  it  in  this  ? 

CurU.  We  think  the  particulars  before  noted  in  the  writ,  and  tbe  matter  oontained 
in  tbe  return  do  sufficiently  ascertain  Dr.  ffmrd  to  be  the  Rroper  person  jko  swear  in  JDry. 
den,  &c. 

(c)  Preeedenti  in-  TVemaias  450  ancf  496,  were  referred  to,  the  one  for  aidmitthig  a 
mavM-  of  a  boroogh,  tbe  other  for  restoriag  a  fellow  of  tbe  College  of  physicians ;  bnt 
in  both  these  the  party  is  stated  to  have  be^a  debiu  atsdiw  s^eumdum  co««liettid»ilcai,  ^ 
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oofht  to  be  sworn  in ;  aa,  if  these  Acts  be  tme  he  oligfat  to  be  iworh  in,  that 
general  mo^e  of  Blatinf  hia  right  ia  sufficient.    But  where  It  may  be  aiiewer« 
ed,  that  athnitting  all  the  fact» stated  to  be  trae,  yet  that  the  party  is- not*  there- 
fore entitled  to  what  he  aaka,  that  iiL  an  objeotion  to  the  writ  itself.     In  this 
case  the  real  ipiestiQn  between  the  parties  cannot  be  raised  by  the  depial  of 
any  fact  stated  in  the  writ :  for  admitting  Mr.  l&i^  to  have  be«a  dolj  riected 
and  nominated  by  the  inhabitants  to  be  carate,  it  does  not  follow  that  he  has 
a  right  to  officiate  witiK>ut  the  oooaent  of  the  rector ;  which  is  not  Btated^^nor 
any  innneniorial  endowment  or  cnsCom  slated  from  which  soch  consent  is  ne- 
cessary to  be  implied ;  and  dearly  the  -camauaa  law. does  npt  give  him  such  a 
right    Where  the  common  law  casts  a  right  upon  the  party  duly- elected  by 
certain  persons  to  an  office,  th^  it  is  sufficient  to  state  his  right  by  such 
election  generally ;  but  if  he  claim  against  common  right,  he  most  shew  how. 
This  distinotioo  is  pointed  out  by  the  diSerence  of  the  precedents  in  the 
books.  '  Therefore  in  Needkam^s  case,  Trem.  460,  which  was  a  numd4xm9ts  to 
the  archdeacon  of  Norwich-  to  admit  and  swear  Needkmt  into  the  office  of 
churchwer^en,  as  the  parishioneri^  by  whoae  election  he  claimed,  could  only 
have  a  right  to  dect  a  chordiwarden  by  custom,  adch  Custom  is  stated  upon 
the  face  of  the  writ.    If  diiswere  a  declaration  in  <n  action  on  the  case 
against  the  bishop  for-refusing  to  licence,  it  would  be  demurrable  for  the  same 
reason  that  this  writ  is  bad ;  for  though  the  plaintiff  may  recover  if  a  sufficient 
title  in  him  appear  to  the  -Court,  though  it  be  defectively  stated,  yet  a  defective 
*  title  oannbt  be  aided  by  any  intendment.    They  also  referred  to  Harris's  case, 
Trem«  471,  DitnUd's  case,  ib.  501,  and  Baker  v.  Boiler,  ib.  505,  as  instances, 
amongst  others,  of  special  writa- of  matidamus,  disclosing  all  the   cirouoh 
atancea  on  which  the  aid  of  the  several  writs  was  prayed  :  and  particularly  to 
Rex  V.  I%e  Justices  of  the  W^R.  of  YorksMrtj  7  Term  Rep.  52,  where  a 
wrhoi  mandamui^  to  theni,  to  make  an  order  fair  the  payment  out  of  the  county 
rites  of  the  fees  of  the  coroner  for  a  peculiar  itiberty^  was  quashed,  because 
the  writ  omitted  to  state  that  that  liberty  contributed  to  the  county  rates.     And 
Lord  Kengom  said,  that  ^'  the  prosecutor  should  have  alleged  in  the  writ  all 
those  fbcts  vHiioh  were  necessary  to  shew  that  he  was. entitled  to  the  relief 
prayed^  and  that  he  had  alight  to  call  upon  the  magistrates  \p  do  that,  for  the 
ncxHperforipanoe  ^f  whidi  1^  «ued  out  this  oonipulsory  writ'* 

Lord  Ellenborough,  C.  J.  Thie  bishop,  is  ^equinsd  by  this  writ  to  do  in 
act,  which  he  is  alleged  to  have  refused  doing  in  breach  of  his  duty.  The 
writ  then  should  state  those  facts  which  constituted  his  duty,  and'  induced^ an 
obligation  upon  him  in  point  of  law  to  do  the  act  required. '  But  here  it  only 
states,  that  /;  j&ttpe,  derk,  had  been  duly  nsmtiMifed  attd  mpoiniod  by  the 
inhabitani^.  of  the  township  to  be  ourate  of  the  church;  and  that  by  virtue  of 
smch  nofninaiion  and  appointmeni  he  ought  to  be  licensed ;  but  it  states  no  con- 
sent  of  the  rector,  nor  any  endowment  or  custom  which  might  entitle  the  parly 
to  the  use  of  the  church  in  virtue  of  such  mere  nominttion  of  the  inhabitants. 
Ia  the  abaence,  then-;  of  every  foundation  of  this  sort,  can  it  be  said  to  state 
eveh  %  prima  fade  title  to  call  upon  the  bishop  to  grant  his^icence?  It  is  the 
well  knowQ  law  of  the  land,  recognized  in  the  cases  referred  to,  that  the  rec^ 
tor  has  the  exclusive  right  to  the  ^ise  of  his  pulpit,  without  sooie  cdstom,  or 
some  other  competent  agreement  with  biro,  to  induce  a  right  in  some  other  to 
interfere  with  that  exclusive  right.  Nothing  is  here  stMed,  but  the  nomina- 
tion and  appointment  of  the  curate  by  the  inhabitants  j  but  it  does  pot  fUlow 
fi:om  thence  that  the*  consent  of  the  rector  is  superseded ;  the  writ,  should  have 
gone  on  to  state  either  the  tonaeatof  the  rector  for  the  time  being,  or  some- 
thing which  supersedes  the  necessity  of  such  consent.  As  to  the  pre<3edents 
referred  to,  wher6  ddnto  modo  Eleciushda  been  deemed  suffident  to  found  tbe 

Sarty's  claim  to  be  admitted  and  sworn  in  a  member  of  ja  corporation :  if  there 
as  been  a  due^electipn  of  him,  it  follows  that  he  is  entitled  to  be  admitted 
and  sworn  in.    So  in  declaring  in  case  for  a  Vight  of  way  apptrtenant  to  • 


IN  THE  PORTY-aiXTH  ¥EAlt  OF  GEORQE  IH.  167 

haome,  k  is  a  9uffi€aeiit  ornMi  facie  taAt  it  the  partj^  be  in  possessipa  of  the 
hoaae  td  which  rach  ri^t  (^  way  is  appurteaaot.  But  thb  is  quite  a  difierent 
case,  not  dependiog  upqo  poesession;  and  a  dedaration  in  case  in  this  gene- 
ral form  against  the  hishopfor  reftising  his  licence  wduld  be  demtttrable. 
There  is  no  prima  facie  title  stated^  which  would  be  sufficient,  to  call  upon 
the  bishop  to  make  a  return :  the  writ  thereforeniust  be  quashed. 

Per  Cktriam,  :       -.  .  Writ  quashed. (a) 


The  King  v.  The  Company  of  Free  Fishers  and  Dredgers  of 
Whitstable,  in  the  County  of  Kent.   , 

7  East,  853.    April  25, 1806. 

Where  ai  corporator,  who  wa*  ontided  to4ivide  a  oertatn  share  of  the  profite  of  a  figh^f 
which  the  conomtors  worlied  and  eniojed  in  paitnerabip,  was  ntsptmdMd  fi'Om  the 
perception  of  nia  profits  until  he  paid  a  certain  fine  imposed  b^  a  by-law,  wHh  the 
breaen  of  which  he  was  charged,  the  Coort  relheBd  a  mandavuu  to  restore  kim  to  his 
ofiee;  he  being  sd)!  an  ofilcer,  hnd  haring  a  remedy  by  an  action  fhr  the  tort  against 
nay  who  disturbed  hiin  in  the  lawfhl  perception  or  his  profits,  (if  the  by-)aw  weM. 
illegal  or  he  v^ere  |iot  guilty  of  a  breach  of  it,  or  had  been  aniawfhily^ suspended)  or, 
considering  the  cei^porators  as  partnen  in  the  fisbery>  he  naving  a  remedy  in-  eiquity  for 
his  share  of  the  paitnecship  funds  unjustly  wit|iholden  froiq  him. 

A  RULE  was  obtained  in  the  last  term,  calling  on  the  comply  to  shew  cause 
whj  a  writ  of-  mandamus  should  tiot  issue,  commanding  them  to' restore  Wm» 
Adiey  to  the  office  of  a  freeman  of  the  said  company.  This  was  grounded 
upcHi  an  affidavit  of  Adiey]  stating,  th^t  the  company  was  incorporated  by  vir- 
tue of  an  act  of  the  33  G.  3.  c.  42,  and  that  as  a  freeman  he  was  entitled  to  a 
prcp6rtiohate  share  of  the  concerns  of  it.  That  before  the  incorporation  he 
was  and  still  is  one  of  the  lessees  of  a  certain  oyster  ground,  caHed  the  Sea 
Stdter  Ground,  from  the  dt^an  and  chapter  of  Canterbury,  That  by  the  said 
act  all  the  poWefs  before  belonging  to  and  used  by  the  company,  amongst 
others  that  of  makingby-laws  for  the  regulation  of  their  fishery,  were  rested 
in  the  corporation.  That  the  custom  of  the  company  in  working  their  oyster 
grounds, 'and  dividing  their  profits,  is,  that  during  the  season  for  the  dredging 
of  oysters,  every  member,  eithet  personally  or  by  deputy,  is  obliged,  on  certain 
days  appointed  by  the  foreman,  the  principal  officer  of  the  company  finr  the 
time  being,  to  dredge  such  a  quantity  of  oysters  as'  the  foreman  directs,  Whibh 
is  called  a  stint,  and  to  deliver  the  satfte  for  the  ben^t  of  the  company :  there- 
upon the  fbre^ran  pkys  the  member  a  certain  sum  for  the  d4/s  work.  That 
the  money  arising  nrom  th^  sale  of  the  oysters  is  then  applied  *  fo  the  payment 
of  the  interest  of  diebts  due  from  tfa^  Company,  and  the  residue  divided  amongst 
the  members.  That  on  the  32d  of  July  1805,  at  a  manor  court,  it  Was  order- 
ed, that  if  any  freeman  should  engage  in  the  business  of  sending  oysters  to 
market  for  sale  frimh  any  oyster  grounds  on  the  KenRsh  shore,  or  work  the 
same,  &c.  pother  than  the  oyster  grounds  of  the  company,  such  freeman  should 
Ibrfett  lOL  for  the  use  of  the  company ;  and  if  he  should  refuse  to  pay  the  fine 
to  the  water  bailiff  of  the  manor  for  24  hours  >fier  demand  by  such  water 
bailiff,  suck  freemoM  so  ncgkeiing  or  refusing  should  from  ikenceforih,  and 
until  such  fine  he  paid,  he  ^kdHy^exehid^Jrom  aU  share  &f  ike  profits  to  he 
made  thcreof(tr  by  or  from  the  joint  trade  in  oysters  of  the  freemen  of  the 
company ;  and  such  profits  should,  in  tie  metm  time,  ^  divided,  as  if  such 
freeman  so  neglecting  or  refusing  had  wkoHy  ceased  to  be  a  freeman  of  the 
said  company,  Sf'c.  That  the  deponent,  as  such  freeman,  on  the  29th  of  OctO' 
her  last,  performed  his  sthit  or  day's  work  in  the  company's  fishery,  and  deli- 
vered the  oysters  according  to  the  custom,  and  therefore  became  entitled  to  re- 

(a)  See  the  same  case  upon  anotEer  point,  poet,  600. 
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cactfrom  tkefprmtm  iktnm  ^f  6s.  wUch  flom  h%  deiiuui4ed  of  the  foreman, 
who  refused  to  pay  (him ;  allegilig  aa  «  reason  ibr  aueh  reAwal,  that  he  nhould 
abide  by  the  order  of  the  Ooort,  and  shocdd  not  pay  the  deponent  nntU  he  had 
paid  this  IIM.  agreeidrfe  to  the  order  of  Coint,  for  workings  and  holdin]gr  another 
oyster  sround. ,  That  the  water  bailiff  had  also  demanded  of  him  the  lOL  fine, 
which  he  refosed  to  pay.  The  depdnent  then  swore,  that  ht  had  \aui  no  no- 
tice of « the  holding  of  any  meeting  of  the  company,  at  which^he  was  adjndged 
to  have  offended  against  any  order  of  the  Court ;  nor  was  he  sumnK>ned  to 
attend,  or  had  notice  of  any  complaint  against  him  for  any  breach  of  any  order 
of  Court ;  nor  was  called  uppn  to  joAe  ipiy  defence  against  any  charge^  or  to 
shew  cause  why  he  should  not  pay  thfe  ICi/.,  or  why  he  should  not  be  removed 
or  suspended  from  hi^'bffice  of  freeman,  dtc.  And  that  by  the  said  proceed- 
ings of  the  company  and  of  their  foreman  be  ,is  deprived  of  his  share  of  the 
profits  of  the  company.  In  answer  to  this,  there  was  an  affidavit  on  the  merits, 
as.to  the  ofienoa  committed  by  AdU^f  within  the  by-law,  and  hb  bein^  snnn 
ntofied  to  attend  th^  <^rt  before  the  fine  was  imposed :  bat  this  was  not  en- 
tered into;  for  * 

Sii.V.^Oihhs  and  J^oyfey,  SkijL  on  shewing. cause,  objected,  that  at  all 
events  the  application  for  a  numdamuitio  restore  AdUy  to  his  office  was  pre- 
matere,-  as  he  was  not  removed  from  hi»  office,  but  only  suspended  from  the 
receipt  of  certain  profit  attached  to  it,  for  which  no  mandamus  l\es.(a)  That 
in  effect  this  would  be  a  mandamus  to  tjie  company  io  pay  him  65.,  for  which, 
if  the  foreman  unjustly  refuaed  payment,  an  action  would  lie  to  recover  it. 

,  Sh^herd^  Serjt.'  Woody  and  Dampierj.ixi  support  of  the  rule,  toid^  that  as 
the  perception  of  the  profits  was  the  only  mode  of  enjoying  the  franchise,  to  . 
suspend  the  party  froin  this  was  in  effect  to  suspend  him  from  Ms  office ;  and 
the  by-law  declares,' that  until  the  fine  be  paid,  ^,he  shall  be  wholly  excluded 
from  all  share  of  the  profits,  ^c  dsi/y.  had  whoUy  ceased  to  he  a  freeman  of 
tke  company.'^  That  there  was  as  ma6h  reason  for  granting  .a  inandmaus  to 
restore  one  oniustly  suspended^'  aa  one  unjustly  removed  from  ^  office:;  the 
efiect  being  the  same.  r  , 

Lord  Ellenborough,  C.  J.  The  parly,. not withsMpiding  the  sQspeiisioo, 
naa  still,  a  right io  attend  and  vote  at  corporate  meetings :  the  suspension  there- 
fore is  not  ^quivjpilent  to  a  removal  frpm  lus  office,:  but  he  is  left  in  posseeston 
of  his  office,  and  only  excluded  from  participating  in  the  profits.  Then,,  if  he 
be  legally  entitled  to  receive  his  sh^e  of  the  profits,  he  may  have  his  action 
for  the  tort  against  those  who  disturb  him  in  the  perception  of  them.  If  it 
were  a  proper  ciise  to  jgrant  unymandamHs  at  all,  it  should,  be  a  mandamus  to 
the 'company  to  pay  him  the  65..  his  share  of  the  profits,  which  is  withhoiden 
from  bin ;  for  that  is  the  specific  grievaoice  which  he  has  to,  complain  of. 

Laufrence^J,  asked' what  remedy  the  party  would  have  had,  if  the  foreman 
h^d»  ot  his  own  accord,  refused  ,to pay  him  the  6s.l  To  which  it  being  an- 
swered, that  the  -fishery  being  in  the.  nature  of  .ji  partnersh^,.he  must  have 
gone  into  equity^  LatDrencc,  I.  said»  that  the. same  remedy ^as  <^pen  t6  him 
now.  .  \  ^ 

Per  Curiam,  Rule  discharged. 

(lO'  Rex  V.  7%e  approved  menqf  €hiil4ford,l  Le^.  162.  1  Kab.  866. 680.  The  ««»• 
tfamitfWap  at  fint  refilled  to  restore  one  to  hie  offce  who  was  suApeaded;  bat  in  the 
ftkllowiog  j^i  he  appesre.to  liave  been  restored.  T.  Ray.  192,  aD<i^2  Keb.  1,  And  vide 
The  fCingy^  fke  Mayor^  ^.  of  hmdon^  2  Term  Rep.  177,  Wl^ere  the  Court  seemed  to 
d9ubt  wHfether  a  mdndtmUM  ftiight  not  go  to  restore  ap.  officer  to  t^e  exercise  of  his  fane- 
tions,  if  it. appeared  that  he  was  suspended  without  just  cause. 
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Spenceley,  Qui  Tarn,  v.  Schulenburgh. 

7  East,  357.    April  S5, 1806. 

An  attorney  m  bound  to  diieloae,  when  called  as  a  witneaa  by  the  advene  party,  the 
contents  of  a  notice  which  he  received  to  produce  a  paper  in  the  hands  of  his  client : 
the  privilege  of  the  client  only  extending  to  exclude  the  disclosure  of  any  fact  com- 
municated confidentially  to  the  witness  in  the  character  of.  his  attorney. 

IN  an  action  for  asury  in  a  certain  agreement,  notice  to  produce  the  agree- 
meat  was  served  on  the  defendant's  attorney,  but  the  witness  who  was  called 
at  the  trial  to  prove  the  service  of  the  notice  could  only  speak  to  having  deli- 
vered a  certain  paper  to  the  defendant's  attorney,  the  contents  of  which  he 
did  not  know ;  and  the  production  of  the  paper  having  been  demanded  in 
Court  and  refused,  it  was  proposed  on  the  part  of  the  plaintiff  to  call  the 
defendant's  attorney,  then  in  Court,  as  a  witness,  to  prove  the  contents  of  the 
paper  with  which  he  had  been  served,  in  order  to  substantiate  the  notice  to 
produce  the  original  agreement,  and  to  let  the  plaintiff  into  parol  evidence 
of  it,  if  not  produced.  Lord  Ettenboraugh,  however,  at  the  trial  at  the  sitting 
after  last  3iiehaelmas  term  at  Westminster,  on  objection  taken,  inclined  to 
think  that  the  defendant's  attorney  was  not  bound  to  disclose  the  contents  of 
the  paper,  which  he  had  become  acquainted  with  in  his  confidential  charac- 
ter of  attorney ;  and  the  plaintiff  was  thereupon  nonsuited.  A  rule  nisi  was 
obtained  in  the  last  term  for  setting  aside  the  nonsuit  and  having  a  new  trial, 
on  the  ground  that  the  contents  of  the  notice  with  which  the  attorney  had 
been  served  by  the  adverse  party,  not  being  a  fact  communicated  to  him 
by  his  own  client,  there  could  be  no  breach  of  confidence  in  his  declar- 
ing it. 

Qarraw^  Reader  and  DiUon,  now  shewed  cause.     It  is  in  vain  to  say,  that 
the  defendant's  attorney  was  not  bound  to  produce  the  notice  in  Court,  (which 
was  admitted)  if  he  were  compellable  to  supply  the  defect  of  the  plaintiff 's 
evidence  by  giving  testimony  himsdf  as  to  the  contents  of  it     This  was  a 
communication  made  to  him  as  attorney  for  the  defendant  in  the  cause,  which 
he  is  restrained  by  the  privilege  of  his  client  firom  disclosing.     The  privilege 
identifies  the  attorney  with  his  client  as  to  all  matters  which  he  knows  only 
in  his  character   of  attorney;    and  all  papers   delivered   to   him   by   the 
adverse   party   as   attorney    become  the   documents   and  pronerty    of   his 
client,  and  he  cannot  disclose  the  contents  of  any  such  from  whatever  quar- 
ter derived. 
Sir.  V.  Gibbs  and  Burroughs  contra,  were  stopped  by 
I/>rd  Elle^borough,  C.  J. ;  who  said,  that  he  bad  great  doubt  at  the  time 
he  rejected  the  witness,  and  was  afterwards  satisfied  that  he  had  acted  hastily. 
That  the  privilege  was  restricted  to  communications,  whether  oral  or  written, 
irom  the  client  to  his  attorney,  and  could  not  extend  to  adverse  proceedings 
communicated  to  him  as  attorney  in  the  cause  from  the  opposite  party,  in  the 
disclosure  of  which  there  could  be  no  breach  of  confidence.     Here  the  attor- 
ney did  not  even  acquire  his  knowledge  of  the  contents  of  the  paper  from  his 
client,  even  if  that  would  have  made  a  difference,  which  might  be  questioned, 
but  he  received  the  paper  himself:  and  his  privilege  of  attorney  only  extends 
to  confidential  communications  from  his  client,  and  not  to  communications 
^  from  cdlateral  quarters,  although  made  to  him  in  consequence  of  his  character 
of  attorney.(l)(2) 

Per  Curiam,  Rule  absolute. 


(1)  Amoni  the  minor  titlee  of  the  law  there  ia  leareely  an  instance  where  the  < 
v«  more  uniformly  governed  by  the  orinciple  to  which  they  are  referred,  than  that 
which  relates  to  the  privilege  arising  from  profeasional  confidence.  The  principle  al- 
luded to  u,  That  a  client  shall  be  protected  in  confidential  commnnieations  made  to  his 

Vol.  IV.  22 


170  CASES  IN  EASTER  TERM 

attorney,  solicitor  or  counsel.  This  principle  can  hftve  an  application  onlj^  where  tbe 
relation  of  client  and  attorney,  &.c.  subaisted  at  the  time,  and  as  to  the  subject  matter, 
of  the  communications }  and  the  facts  in  question  were  acquired  by  tbe  attorney,  &c. 
through  the  confidence  of  the  client. 

1.  The  client  shall  be  protected.  It  is  his  privilege,  and  not  that  of  the  attorney. 
Lord  Say  and  SeU's  case,  10  Mod.  41.  Undsay  v.  TaUfot,  Bull.  N.  P.  284.  fViUan  t. 
RastaU,  4  Term  Rep.  759,  per  BvlUr,  J.  Mae  Nal.  242.  Baker  y.  Jimoid^  1  Caines 
266.272.    Swift's  £t.  94. 

2.  The  relation  of  client  and  attorney,  &c.  must  subsist  at  the  time  of  the  communi- 
cations. First,  where  this  relation  does  not  subsist  at  all,  no  degree  of  confidence  will 
entitle  the  party  to  the  privilege.  As  in  the  DtttekesM  of  Kingston's  case,  1 1  State  Trialf, 
248,  where  the  witness  objected  to  answer  the  question  put  to  him,  upon  the  ground  that 
the  fact  came  to  his  knowledge  from  his  being  employed  by  the  Dutchess  as  a  surgeon; 
but  the  Lords  overruled  the  objection,  and  the  witness  was  examined.  So  where  a  pri- 
soner being  a  papist  bad  made  a  confession  before  a  clergyman  of  the  crime  for  which 
he  was  indicted,  that  confession  was  permitted  to  be  given  in  evidence  on  the  trial. 
The  King  v.  Sparkes^  coram  BuUer^  J.  on  the  Northern  Circuit,  cited  Peake's  Ca.  77.  So 
where  the  witness  was  an  attorney,  and  said  the  matter  in  question  came  to  his  know- 
ledge in  consequence  of  the  defendant's  consulting  him  professionally,  but  it  appeariDg 
from  the  whole  evidence  that  he  was  not  in  the  sitnation  which  he  assumed  to  himself, 
it  was  held  that  he  ought  to  testify.  Wilson  v.  Rastall,  4  Term  Rep.  753.  So  it  had 
been  repeatedly  held,  that  communications  made  to  a  friend  in  confidence  are  not  en- 
titled to  the  privilege.  See  the  examination  of  Lord  Barrington  in  tbe  Dutchess  of 
Kingston's  case,  11  State  Trials,  246.  Hoffman  ^  al.  v.  Smith,  1  Caines  157.  Holmes 
v.  Comegys,  1  Dal,  439.  Morris's  Lessee  v,  Varideren,  1  Dal.  66.  Mills  ▼.  Griswold,  1 
Root  383.  ^kerman  v.  Sherman,  1  Root  486.  Calkins  v.  Lee,  2  Root  363.  In  Wilson 
y.  Rastall,  4  Term  Rep.  758,  Lord  Ken^  said,  **  If  a  friend  could  not  reveal  what  was 
imparted  to  him  in  confidence,  what  is  to  become  of  many  cases,  even  affecting  lifef 
(e.  g.  Doctor  Ratdiffe's  case,  9  State  Trials  552.)  And  if  the  piivilege  now  claimed  ex- 
uded toi"  "  " .     ^      .      - 


tended  to  all  cases  and  persons,  Lord  W.  Russell  died  by  the  nands  of  an  assassin,  and 
not  by  the  hands  of  the  law ;  for  his  friend  Lord  Hotoard  was  permitted  to  give  evi- 
dence of  confidential  conversations  between  them.    3  ^tate  Trials,  715." 

Secondly,  the  relation  must  subsist  at  the  time  the  communications  are  made,  and  witli 
reference  to  the  subject  matter.  As  where  a  client,  after  a  writ  of  enquiry  executed 
upon  an  interlocutory  judgment,  and  a  compromise  between  the  parties,  told  his  attor- 
nev,  by  way  of  exultation,  that  he  had  obtained  more  than  he  was  entitled  to ;  it  was 
held  in  a  subsequent  action  to  recover  back  the  money  so  paid,  that  the  attorney  was  an 
admissible  witness  to  prove  tbe  conversation.  Coidsn  v.  Kendrick,  4  Term  Rep.  431. 
So  an  attornev,  &c.  may  be  called  to  prove  a  fact  which  he  knew  before  his  retoioer. 
Bui.  N.  P.  284.  So  wbere  an  attorney  had  been  retained  generally  by  the  Earl  of  Jnr 
glesey  for  twenty  years,  he  was  permitted  to  give  in  evidence  a  conversation  with  that 
nobleman  during  this  period,  which  did  not  relate  to  any  cause  in  which  the  attomej 
was  concerned,  or  consulted,  or  intended  to  be  employed.  Annssley  v.  The  Earl  of  M- 
glesey,  ciied  M'Nal.  241.  It  has  been  decided  that  this  relation  may  be  formed  before 
the  commencement  of  any  suit.  Gainsford  v.  Grammar,  2  Campb.  9.  But  where  the 
communications  are  so  made  as  to  come  within  the  rule,  the  attorney,  &c.  will  not  be 
permitted  to  disclose  them  at  any  future  tine,  even  though  the  client  is  not  then  before 
the  court.  Du  Barre  v.  Livette,  Peake's  Ca.  77.  Wright  v.  Mayor,  6  Ves.  jun.  390. 
Rex  V.  WUhers  ^al.2  Campb.  578.  Wilson  v.  Rastall,  4  Term  Rep.  760,  per  BulUr,  J. 
Lynde  v.  Judd,  3  Day,  499.  jS  fortiori  where  the  client  is  virtually  a  party,  though  not 
the  party  on  record,  the  attorney  is  precluded  from  testifying.  Soman  v.  Heme,  z  Esp. 
695. 

3.  "The  facts  must  have  been  acquired  by  the  attorney,  dec.  throfigh  the  confidence  of 
the  client ;  for  as  to  suoh  facts  as  were  not  so  acquired,  the  attorney  stands  on  the  some 
ground  as  any  other  person.  As  if  an  attorney  were  present  when  his  client  was  sworn 
to  en  answer  in  chnncerv,  upon  an  indictment  for  perjury,  he  would  be  a  witness  to 
prove  the  fact  of  taking  the  oath ;  for  it  is  a  fkct  in  nis  own  knowledge,  and  was  not 
confided  to  him  by  his  client.  Bui.  N.  P.  284.  In  Doe  d.  Jupp  v.  Andrews,  Cowp.  846, 
Lord  Mansfield  said,  «<  An  attorney  has  no  privilege  to  refuse  to  give  evidence  of  colla- 
teral facts.  I  have  known  an  attorney  obliged  to  prove  his  clienu'  having  sworn  and 
signed  the  answer  upon  which  he  was  indicted  for  perjury."  So  if  the  question  were 
about  a  rasure  in  a  deed  or  will,  the  attorney  might  he  examined  to  the  question  whe- 
ther he  ever  saw  such  deed  or  will  in  a  different  plight ;  for  that  is  a  fact  of  his  own 
knowledge.  Lord  Say  and  Sele's  case,  cited  Bui.  N.  P.  284,  8.  C.  reported  10  Mod.  40. 
So  where  lo  an  action  of  debt  on  bond,  the  defendant  pleaded  usury,  and  to  prove  it 
called  the  plaintiff"s  attorney,  who  had  prepared  the  bond  and  the  mortgage  which  ac- 
companied it ;  this  was  objected  to  as  a  cose  of  confidence ;  but  Lord  ^enyon  ruled  that 
it  was  not  within  the  rule,  in  as  much  as  the  fact  did  not  come  to  his  knowledge  oj 
communication  from  bit  client.  Dufen  v.  Smith,  Peake's  Ca.  108.  In  Sairford  ▼.  R^' 
iugt^n^  2  Ves.  junr.  189,  the  Lonl  Choaoellor  held  that  on  attorney  might  be  called  op 
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Orr  and  Others  v.  Maginnis. 

7  East,  359.    April  36, 1606« 

It  leems  that  proof  of  a  protest  for  non*aceeptance  of  a  foreign  bill  of  exchange  is  neces- 
sary to  eoable  the  payee  to  recover  against  the  drawer,  and  that  the  want  of  it  is  not 
supplied  by  proof  of  a  noting  for  non-acceptance  and  a  subsequent  protest  for  non- 
pay  meut.  But  whether  or  not  the  protest  for  non-payment  be  sufficient  in  such  case, 
where  the  holder,  after  a  refusal  by  the  drawee  to  accept,  presented  it  for  payment 
when  due,  and  was  refbsed  payment ;  at  any  rate  the  holder  is  bound  to  give  notice 
to  the  drawer  of  the  non-acceptance ;  without  which  the  original  payee,  to  whom  the 
bill  was  returned,  cannot  recoyer  against  the  drawer :  and  it  is  no  excuse  for  not  giv- 
ing such  notice  that  the  drawer  had  no  effects  in  the  drawee's  hands  at  the  time  when 
the  bill  was  refused  acceptance  or  afterwards,  if  he  had  some  effects  (to  whatever 
amount)  in  the  drawee's  bands  when  the  bill  was  drawn. 

THIS  was  an  action  by  tbe  payees  against  the  drawer  of  a  bill  of  exchange, 
drawn  by  him  at  Demerara,  on  the  25th  of  January  1802,  upon  Messrs.  Mul- 
ItoR,  Lennox,  and  Co.  of  Liverpool,  for  172/.  I85.  \d,  payable  at  90  days  sight 
to  the  plaintiffs,  or  order  ;  which  bill  the  declaration  alleged  to  have  been  duly 
presented  to  MulKan  and  Co.  for  acceptance,  on  the  19th  of  July  1802,  and 
refused  to  be  accepted,  and  afterwards  when  it  became  due  and  payable  on  the 
22d  of  October  1802,  was  also  presented  for  payment,  and  refused  to  be  paid ; 
and  thereupon  the  said  bill  was  in  due  form  of  law  protested  for  non-payment 
thereof:  of  which  premises  the  defendant  had  notice.  And  then  it  averred, 
that  at  the  time  of  making  of  the  said  bill,  and  from  thence  until  and  at  the 
time  when  the  same  was  so  presented  to  if.  and  Co.  for  payment,  M,  and  Co. 
had  not  any  effects  in  their  hands  of  the  defendant's  by  means  of  which  pre- 
mises the  defendant  became  liable  to  pay  to  the  plaintifis  the  sum  in  the  bill 
specified,  together  with  interest,  damages,  and  charges  thereon,  amounting  to 
272/.  I85.  Id.  when  requested,  and  being  so  liable,  promised  to  pay,  &c. 
There  were  also  the  common  money  counts.     Plea,  non  assnwtpsU, 

At  the  trial  before  Lord  Ellenborough,  C.  J.  at  the  sittings  after  last  term 
at  CruildhftU,  it  appeared  that  the  bill  in  question  had  been  drawn  by  Maginnis, 
the  captain  of  a  ship  engaged  in  the  African  trade,  on  Mullian  and  Co.  for  the 
amount  of  stores  furnished  to  the  ship  at  Demerara.  That  at  the  time  of  the 
bill  drawn  the  defendant  had  effects  (but  to  what  amount  did  not  appear)  in 

to  disclose  acts  done  in  his  presence  by  his  client,  at  the  elocution. of  a  deed ;  tboosrh 
he  could  not  disclose  tbe  private  conversation  as  to  the  deed,  the  reasons  for  making  it, 
Slc.  So  if  an  attorney,  in  the  course  of  a  caose,  interrogate  a  witness  as  to  bis  know- 
ledge of  certain  facts,  and  such  witness,  on  being  called  in  another  cause,  give  a  diffe- 
rent account  from  that  formerly  related  by  him  to  the  attorney,  the  adverse  party  may 
call  the  attorney  to  discredit  the  witness,  by  proving  the  relation  made  to  him  on  snch 
examination.  Berkey's  evidence  in  the  thUcMssof  KingMon't  case,  11  State  Trials  243, 
&  seq.  So  if  an  attorney  attests  an  instrument  as  a  witness,  he  may  be  examined  as  any 
other  attesting  witness.  In  Doe  d.  Jupp  v.  AndretM,  Cowp.  846,  Lord  Mantfidd  said, 
^  By  attesting  an  instrument,  a  man  pledges  himself  to  give  evidence  of  it  whenever  he 
is  called  upon.  His  being  attorney  on  the  other  side  is  no  reason  for  his  breaking  his 
eogagement  with  the  plaintiff."  In  Roh$on  ^  a/,  v.  Ksmp,  5  Esp.  52,  Lord  EUeuhorougk 
•aid,  ^^  If  an  attorney  puts  his  name  to  an  instrument  as  a  witness  he  makes  himself 
thereby  a  public  man,  and  no  longer  clothed  with  the  character  of  an  attorney :  his 
signature  binds  him  to  disclose  all  that  passed  at  the  time  respecting  the  execution  of 
the  instrument." 

Bat  where  the  attorney  is  not  an  attesting  witness,  the  question  whether  he  may  be 
called  upon  to  prove  the  execution,  condition,  contents,  or  destruction  of  an  instrument, 
will  depend  upon  the  circumstances  of  the  case,  governed  hj  the  principles  before  laid 
down ;  and  a  slight  variation  of  circumstances  may  sometimes  vary  the  result.  See 
Urd  Say  and  SMt  case,  10  Mod.  40.  Rtx  v.  Dix&n,  3  Bnrr.  1687.  Dufftn  v.  Smith, 
Peake's  Ca.  108.  Rokaan  v.  Kemp,  4  Esp.  335.  8.  C.  5  Esp.  5!^.  Brard  v.  Aektrman, 
^  Esp.  119.  Spemeeleyy.  Schulenhtrgh,  m  the  text.  Baktrr.  Arnold,!  Caines,26S. 
Lpide  V.  Judd,  3  Day  499. 

(2)  [See  all  the  cases,  English  and  American,  collected,  in  8d  Stark.  Ev.  7th  Amer. 
ed.  p.  i20  &  seq.— W.] 
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the  hands  of  the  drawees,  but  in  May  1802,  his  whole  balance,  amounting 
then  to  116/.,  was  paid  to  him  by  them,  having  then  no  notice  of  ibis  bill; 
and  in  •/ti/y,  when  the  bill  was  presented  for  acceptance,  and  up  to  the  22d  of 
October,  when  it  was  presented  for  payment  and  refused,  the  drawees  had  no 
effects  of  the  drawer  in  their  hands.  The  bill  was  noted,  but  not  protested  for 
nan^juxeptanct ;  but  when  refused  payment  in  October,  was  regularly  protested 
for  non-payment :  but  no  notice  was  given  to  the  drawer  of  the  non-acc^ 
tance,  he  not  being  then  to  be  found,  and  having  no  settled  place  of  residence : 
but  at  that  time  the  bill  was  in  the  hands  of  one  of  the  subsequent  indorsees 
to  whom  it  had  been  negociated,  after  having  been  indorsed  and  passed  off  by 
the  plaintiffs ;  which  indorsee  afterwards  returned  the  bill  under  protest  to  the 
plaintiffs,  and  received  from  them  the  amount  of  it  with  the  expences.  The 
plaintiffs  were  nonsuited  at  the  trial  for  want  of  proving  a  protest  for  non- 
acceptance,  and  for  want  of  notice  to  the  drawer  of  non-acceptance. 

Taddy  now  moved  to  set  aside  the  nonsuit  and  have  a  new  trial,  and  con- 
tended, first,  that  a  protest  for  non-acceptance  was  not  necessary  :  and  here  it 
was  noted  for '  non-acceptance,  and  afterwards  protested  for  non-payment; 
which  is  sufficient. 

[Lord  Elienborovgh,  C,  J.     It  has  been  expressly  decided,  that  a  protest  for 
non-acceptance  of  a  foreign  bill  of  exchange  is  necessary  to  be  proved  (a)]* 
In  Goestrty  v.  Mead,  at  Westm.  1751,  Bull.  N.  P.  271,  it  was  considered  that 
the  noting  should  be  at  the  time,  yet  that  the  protest  might  be  drawn  up  at 
any  time  afterwards :  and  it  was  competent  to  the  party  to  wait  till  the  time  of 
payment  came»  and  on  the  drawee's  refusal  to  pay,  to  protest  altogether  for 
non-payment.     [Lord  EUenborough,  C.  J.     But  here  there  was  not  only  no 
protest  for  non-acceptance,  but  no  notice  of  it  to  the  drawer.]     2dly,  Notice 
of  non-acceptanoe  was  not  necessary,  because  it  appeared  that  the  drawer  had 
no  effects  in  the  hands  of  the  drawees,  either  at  the  time  when  the  bill  was 
presented  for  acceptance  and  refused,  or  at  any  time  afterwards ;  and  that  ac- 
cording to  Bickerdike  v.  BoUoum,  1  Term  Rep.  405;  Goodail  v.  DaUey,  1 
Term  Rep.  714,  per  BuUer,  J.  and  Rogers  v.  Stephens,  2  Term  Rep.  713, 
supersedes  the  necessity  of  notice,  and  consequently  of  protest.     And  it  can- 
not make  any  difference  that  the  drawer  had  some  effects  in  the  drawee's  hands 
when  the  bill  was  drawn,  as  he  withdrew  them  afterwards  before  the  bill  could 
be  presented,  of  which  he  must  have  been  apprised,  and  therefore  could  re- 
ceive no  injury  from  the  want  of  notice.     And  at  any  rate,  the  want  of  notice 
ought  not  to  affect  the  plaintiffs,  who  had  not  the  bill  in  their  hands  at  the 
time  of  the  dishonour. 

Lord  Ellenborouoh,  C.  J.  The  case  of  Bickerdike  v.  BoUman  went  on 
the  ground  that  the  drawer  had  no  effects  in  the  hands  of  the  drawee  at  the 
time  of  the  bill  drawn,  and  the  other  cases  followed  on  the  same  ground :  but 
no  case  has  gone  the  length  of  extending  the  exemption  further,  to  cases  where 
the  drawee  had  effects  of  the  drawer  iii  his  hands  at  the  time  of  the  bill  drawn, 
though  the  balance  might  vary  afterwards,  and  be  turned  into  the  c^posife 
scale ;  and  I  know  that  it  has  been  a  subject  of  regret  with  the  very  learned 
person  who  was  counsel  for  the  phiintiff(6^  in  that  case,  that  the  old  rule  re- 
quiring notice  to  be  given  in  all  cases  to  tne  drawer  of  the  non-acceptance  of 
his  bill  was  so  far  broken  in  upon.  But  I  shall  anxiously  resist  the  further 
extension  of  the  exemption.  The  case  is  different  when  there  are  no  effects 
of  the  drawer  in  the  hands  of  the  drawee  at  the  time,  because  the  drawer  must 
know  that  he  is  drawing  on  accommodation :  but  if  he  have  effects  at  the  time, 
■ .  ■  i _ 

(a)  This  was  decided  in  Qelt  v.  WaUk,  5  Term  Rep.  23D,  and  vide  Rogers  v.  SUphaUt 
2  Term  Rep.  714 ;  in  which  latter  case  there  was  a  subseauent  protest  for  non-paymest ; 
but  the  case  was  decided  principally  on  the  ground  that  the  drawer  had  no  effects  in  the 
hands  of  the  drawee  at  the  time. 

(h)  The  present  Mr.  Justice  Chamhre.  [It  was  afterwards  said,  that  the  person  here 
alluded  to  was  the  present  Lord  Eldon.     Vide  12  East,  173,  n.  (d).] 
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it  would  be  very  dangerous  and  incon¥enient»  merely  on  account  of  the  shift- 
ing of  a  balance,  to  hold  notice  not  to  be  necessary ;  it  would  be  introducing 
a  number  of  collateral  issues  in  every  case  upon  a  bill  of  exchange,  to  examine 
how  the  accoant  stood  between  the  drawer  and  drawee,  from  the  time  the  bill 
was  drawn,  down  to  the  time  it  was  di8honoured.(l)  The  holder  is  not  bound 
to  present  it  for  acceptance  till  due :  but  if  he  do,  and  it  be  refused  acceptance, 
he  is  bound  to  give  notice  to  the  drawer,  in  order  that  he  may  take  the  neces- 
sary measures  to  withdraw  his  effects,  if  they  continXie  in  the  drawee's  hands. 
Per  Curiotty  Rule  refused.(2) 

Roe,  on  the  Demise  of  West,  v.  Davis. 

7Eiut,363.    April  26, 1806. 

In  ejectment  upon  a  clause  of  Re-entry  in  a  lease  on  non-payment  of  rent  against  the 
assignee  of  the  lease,  proof  by  the  lessor  of  the  counterpart  of  the  lease,  by  the  sub- 
scribiog  witness,  is  sufficient  proof  of  the  holding  upon  the  condition  of  Re-entry  in 
case  of  noa-paymcnt  of  rent.  And  where  the  witness  who  proved  the  demand  of  the 
rent  had  a  power  of  attorney  from  the  lessor  for  that  purpose,  which  he  notified  to 
the  tenant,  and  had  ready  to  produce :  held  sufficient,  though  he  did  not  produce  it 
at  the  time  of  the  demand  ;  the  tenant  not  questioning  his  authority.  The  Court  will 
not,  qfter  a  trial,  stay  the  proceedings  on  payment  of  the  rent,  &c.  the  stat.  4  G.  2.  c. 
28,  onlj  warranting  such  application  before  trial.  And  that  statute  is  not  confined  to 
cases  of  ejectment  brought  after  half  a  year's  rent  due  where  no  a^ficient  distress  was 
to  he  found  on  the  premises. 

THIS  was  an  ejectment  brought  upon  the  forfeiture  of  a  lease  (according 
to  a  proviso  therein)  for  non-payment  of  rent.  At  the  trial  before  Lawrence, 
J.  at  Gloucester,  the  plaintiff,  not  having  given  notice  to  the  defendant  to  pro- 
dace  the  original  lease,  produced  the  counterpart  the  execution  of  which  he 
proved  by  the  subscribing  witness.  It  was  objected,  that  the  lease  itself  ought 
to  have  been  produced,  or  notice  given  to  the  defendant  to  produce  it,  without 
which  the  counterpart  executed  only  by  the  lessee  was  not  legal  evidence  of 
the  lease,  and  of  the  proviso  for  re-entry  in  default  of  payment  of  rent.  And 
this  case  was  endeavoured  to  be  distinguislied  from  Burleigh  v.  Siibbs,  5  Term 
Rep.  465,  where  the  part  of  an  indenture  executed  by  the  master,  wherein  it 
was  recited  that  A,  B,  had  pilt  himself  apprentice  to  him,  was  holden  to  be 
evidence  of  such  a  binding  in  debt  against  the  master  for  a  penalty  on  the  st. 
8  Ann.  c.  9,  for  not  inserting  the  true  cpnsideration  in  the  indenture.  But 
this  is  attempted  to  be  made  evidence  against  a  third  person,  no  party  to  the 
inslrament.  2dly,  It  was  objected  at  the  trial,  that  the  demand  of  the  rent 
had  been  made  by  the  witness,  who  told  the  defendant  that  he  had  a  power  of 
attorney  from  the  lessor  of  the  plaintiff  for  that  purpose,  but  though  it  appear- 
ed that  the  witness  had  such  a  power  of  attorney  with  him  at  the  time,  yet  it 
was  not  produced  to  the  defendant,  which  it  ouglit  regularly  to  have  been ; 

(1)  The  doctrine  here  laid  down  has  since  been  recognized  bv  Lord  Ellenborough  in 
a  case  under  similar  circumstances.  Blaekhan  v.  Doren,  2  Campb.  503.  As  to  the  gene- 
ral doctrine  that  where  the  drawer  has  no  effects  in  the  hands  of  the  drawee,  notice  may 
^  dispensed  with,  see  Bickerdike  v.  BoUmmn,  1  Term  Rep.  405.  Rogers  v.  St^ens,  8 
Term  Rep.  713.  fftUwyn  v.  Si.  Quintin,  1  Bos.  &  Pull.  65».  Legge  v.  Thorpe,  12  East, 
171.  8.  C.  at  Nisi  Trius,  2  Campb.  310.  Hoffman  if  ol.  v.  Smith,  I  Caines  157.  Fothe- 
nWAam  Y.  Price,  1  Bay  298.  Clegg  v.  CoUon,  3  Bos.  &  Pull.  242.  Staples  ▼.  Okines, 
1  Cap.  333.  Dennis  v.  Morris,  3  Esp.  156.  Gale  v.  WaUh,  5  Term  Rep.  239.  Boic/o- 
gfir  T.  Talleyrand,  2  Esp.  551. 

(2)  [See  aco.  Blaekhan  v.  Doren,  2  Camp.  503.  Hammond  v.  Ih^ens,  3  do.  145. 
Tkodsray  v.  BlaeksU,  3  do.  164.  Diekins  v.  BeaU,  10  Peters,  572.  Bloodgood  v.  Haw^ 
<Wii,  9  Louis.  124,  Baker  v.  Gallagher,  1  W.  C.  C.  R.  461.  Kinsley  v.  Robinson,  21 
Pick.  327.  Cashing  v.  Gore,  15  Mass.  &).  But  an  endorser,  in  case  of  there  being  no 
funds  of  the  drawer  in  the  drawee's  hands  at  the  time  of  drawing  the  bill,  is  still  entitled 
to  notice.  Warder  v.  Tucker,  7  Mass.  449.  Ramdulollday  v.  Varievx,  4  W.  C.  C.  R. 
61  .--W.] 
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especially  to  induce  aforfeitare;  for  otherwise  the  defendant  might  not  be 
assured  that  he  had  t)ie  authority  he  assumed  to  have.  These  objeccions  were 
over-ruled  at  the  trial,  and  the  pUiniiff  recovered  a  verdict ;  which 

Abbott  now  moved  to  set  aside  and  to  enter  a  nonsuit ;  and  stated  the  sa'me 
objections  again. 

Lord  ELLENBORotJOB,  €.  J,  as  to  the  first  gronnd.  The  acknowledgment 
of  the  original  leasee  (from  whom  the  defendant  claims)  under  his  seal,  that 
he  held  these  premises  under  his  landlord,  upon  the  conditions  and  covenants 
therein  expressed,  was  sufficient  evidence  of  the  holding  upon  such  terms 
against  one  holding  under  the  lease.  And  upon  the  second  ground ;  It  was 
necessary  that  the  person  who  demanded  the  rent  should  be  cloathed  with  a 
proper  authority  to  do  so,  and  that  he  should  notify  it  to  the  tenant;  and 
it  appears  that  he  had  such  an  authority,  and  that  he  did  notify.it  to  the  tenant, 
and  that  he  had  a  present  power  of  satisfying  him  of  the  truth  of  it ;  but  if 
the  tenant  were  satisfied  without  the  production  of  the  power  of  attorney,  it 
was  not  necessary  to  produce  it. 

The  other  Judges  concurred  in  refusing  Uie  rule. 

Abbott  aflerwards  obtained  a  rule,  calling  upon  the  lessor  of  the  plaintiff  to 
shew  cause  why  it  should  not  be  referred  to  the  master  to  compute  what  was 
due  for  rent,  and  why,  upon  payment  of  the  sum  so  found  due,  together  with 
the  costs  of  the  ejectment  and  of  this  application,  the  proceedings  ^oald  not 
be  stayed. 

Wigley  opposed  it  upon  the  ground  that  the  st.  4  Geo.  2.  c.  28,  only  admits 
of  such  an  application  before  trial,  to  avoid  the  expence  and  delay  of  a  trial ; 
but  not  where  the  landlord  hts  been  driven  to  trial,  as  in  this  case. 

Ab^t^  in  support  of  the  rule,  said,  that  before  that  statute  the  Court  exer* 
cised  a  discretionary  power  in  these  cases  of  staying  proceedings  any  time 
before  execution  executed,  which  power  the  legislature  did  not  mean  to  take 
away,  but  only  made  it  compulsory  on  the  Court  to  exercise  it,  if  the  tenant 
applied  before  trial.  The  cases  of  Downes  v.  Tkmer,  Salk.  597 ;  PhilUps  v. 
DoUtth,  8  Mod.  345,  and  Smith  v.  Parhes,  10  Mod.  38^  were  before  the 
statute;  and  probably  so  was  Goodtitle  v.  Holdfast,  2  Stra.  900,  E.  4.  G.  2, 
no  mention  being  there  made  of  the  statute.  Here,  indeed,  there  was  a 
trial,  but  that  was  because  the  ejectment  was  brought  for  another  breach  of 
covenant,  as  wdl  as  for  non-payment  of  rent.(a)  [Le  Blanc,  J.  It  was  still 
competent  for  you  to  have  applied  to  the  court  before  trial  upon  the  breach  for 
non-payment  of  rent.]  He  then  admitted  that  he  had  not  been  able  to  find 
any  case  since  the  statute  where  such^  an  application  had  been  granted  isfter 
trial :  but  he  said  it  would  be  more  prejudicial  to  the  landlord  to  drive  the 
tenant  into  equity.  And  finding  the  Court  against  him  upon  the  wording  of 
the  statute,  he  objected  that  the  statute  only  applied  to  cases  -of  ejectment 
brought  after  half  a  year's  rent  due,  where  no  sufficient  distress  was  to  befnmd 
upon  the  premises. 

Lord  Ellenborough,  C.  J.  The  statute  is  more  general  in  its  operations  ; 
for  though  the  4th  clause  has  the  word  such  (such  ejectment,)  yet  the  second 
clause  to  which  it  refers  is  in  the,  disjunctive ;  stating  first,  that  in  all  cases 
between  landlord  and  tenant,  when  half  a  year's  rent  shall  be  in  arrear,  and 
the  landlord  has  a  right  of  re-entry  for  non-payment  thereof,  he  may  bring 
ejectment,  &c.  or  in  case  the  same  cannot  be  legally  served,  &c.  or  in  case 
suph  ejectment  shall  not  be  for  the  recovery  of  any  messuage,  &c.  and  in 
case  of  judgment  against  the  casual  ejector,  or  nonsuit  for  not  confessing 
lease,  entry,  and  ouster,  it  shall  appear  by  affidavit,  or  be  proved  upon  the 
trial,  in  case  the  defendant  appears,  that  half  a  year's  rent  was  due  before  the 
declaration  served,  and  that  no  sufficient  distress  was  to  be  found  on  the  premi- 

(a)  The  plaintifT  at  the  trial  only  went  on  tlie  breach  of  the  covenant  by  non-pavment 
of  rent,  on  proof  of  a  demand  of  rent  and  non-payment.  And  vide  Pure  d.  Withers  v. 
Sturdy,  H.  1752,  Bui.  N.  P.  1>7. 
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',  imd  that  the  lessor  had  power  to  re-enter ;  Men,  andin  every  such  case,  the 
lesscH*  ID  ejectment  shall  recover  judgment  and  execution,  &c.  It  may  per- 
haps be  true,  that  before  the  statute  a  practice  obtained  in  this  Court  of  reliev- 
in^  the  tenant  up  to  the  extent  contended  for ;  but  it  appears  by  the  words  of  the 
act,  that  the  legislature  only  meant  to  legalize  that  practice  to  a  certain  extent, 
namely,  upon  the  application  of  the  tenant  before  trial.  If  therefore  we  were 
now  to  extend  the  same  relief  to  him  after  trial,  we  should  be  exercising  the 
function  of  legislation  instead  of  judicial  construction,  and  should  depart  from 
the  line  which  the  statute  has  drawn. 

JPer  Curiam,  Rule  discharged.(a) 

Dawson  and  Another  v.  Atty. 

7£«st,367.    April  26, 1806. 

Gaodm  iniured  on  IxNurd  a  certain  ihip  geuerall;^  by  her  name,  without  any  addition  of 
country,  and  not  represented  to  be  of  any  particular  country  at  the  time  of  the  policy 
•obecnbed,  though  the  broker  had  before  said  ihe  waa  an  American,  when  the  slip 
waa  aobacribed,  and  though  she  were  in  fact  an  MmerUan,  need  not  be  documented 
aa  such  :  and  therefore  in  case  of  a  capture  by  a  foreign  state  for  want  of  the  docu- 
ments required  by  treaty  between  that  state  ana  her  own,  the  owner  of  the  goods  may 
recover  against  the  underwritera. 

THIS  was  an  action  on  a  policy  of  insurance,  made  in  general  terms  "  on 
goods  on  board  the  ship  called  the  Herman,"  at  and  from  Liverpool  to  Messina 
and  Naples,  for  a  premium  of  eight  guineas  per  cent ;  whereon  the  plaintiff 
declared  as  upon  a  loss  by  capture.  At  the  trial  after  last  term  at  Guildhall, 
before  Lord  Ellenbarough,  C.  J.  it  appeared  in  evidence,  that  on  a  former 
occasion,  when  the  slip  was  subscribed,  the  ship  was  described  by  the  broker 
as  an  Amtrican,  but  nothing  of  this  sort  was  represented  at  thp  time  when  the 
policy  was  subscribed,  but  merely  that  it  was  an  insurance  on  goods  in  the 
Henmon.  The  ship  was  in  fact  an  American,  but  had  no  certificate  of  having 
OQ  board  no  contraband  of  war,  as  required  by  the  treaty  between  the  United 
States  and  Spain ;  and  being  captured  in  the  course  of  her  voyage  by  the 
Spamiards,  was  condemned  as  prise  for  want  of  being  properly  documented 
according  to  the  treaty.  His  lordship,  however,  thought  that  the  want  of  the 
proper  document  was  immaterial,  as  the  ship  was  neither  insured  as  American, 
nor  represented  as  such  at  the  time  of  the  insurance  effected ;  and  therefore 
the  plaintiff  recovered  a  verdict 

Garrow  now  moved  for  a  new  trial,  on  the  ground  that  the  ship,  beinff  in 
fact  an  Amurieati,  ought  to  have  been  properly  documented  as  such,  which 
she  was  proved  not  to  have  been :  and  Christie  v.  t3ecretan,{b)  was  refer- 
red ta 

Lord  Ellknborouoh,  C.  J.  now  again  said,  that  as  the  ship  was  not  repre^ 
sented  to  be  American  at  the  time  when  the  insurance  was  effected,  the  assur- 
ed was  not  bound  by  it;  and  there  being  no  undertaking  in  the  policy  itself 
that  she  was  an  American,  there  was  no  necessity  for  her  being  documented 
as  such.    And,  the  other  Judges  concurring. 

Refused  the  rule. 

(a)  Vide  Anon.  Salk.  287,  which  cites  Cimhe  r.  Mayo,  in  Lord  Hale's  time. 

{b)  8  Term  Rep.  192.  There  the  policy  was  on  goods  on  board  the  ship  ••  7%a  Peg- 
ry,  if  Ot&rg€  Town,*  on  a  voyage  >m»  MaryUmd  and  Virgima  to  Bremen,  and  the  bro- 
ker, at  the  tima  of  effecting  the  insarance,  spoke  of  the  abip  as  an  American  ship,  but 
told  the  oaderwritf  la  that  ha  waa  directed  not  to  warrant  any  thing. 
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The  Company  of  Proprietors  of  the  Wyrley  and  Easington 
Canal  Navigation  v.  Bradley  and  Others. 

7  East,  968.    April  26, 1606. 

A  canal  act  provided  that  the  Canal  Company  should  not  be  entitled,  on  purchasing 
lands  for  making  a  canal,  to  any  coal  mines,  Slc.  under  the  same,  but  that  such  mines 
should  belong  to  the  same  persons  as  would  have  been  entitled  to  them  if  the  act  had 
not  been  made  ;  bat  it  re<|uired  the  owners  to  give  notice  to  the  Company  of  Iheir  in- 
tention to  work  their  mines  within  ten  yards  of  the  canal,  and  that  the  Company 
mi^ht  inspect  the  mines,  and  might  stop  the  further  working  of  them,  paying  compen- 
sation to  the  owners  :  held  that  the  richt  of  the  owners  to  work  within  the  ten  yards 
was  left  as  before  the  act,  if  after  notice  given  by  them  to  the  Company  the  latter 
did  not  purchase  out  their  rights :  and  that  the  canal  being  damaged  by  the  nearer 
approach  of  the  mine  after  such  notice  and  non-purchase,  no  action  lay  against  the 
coal  owner  for  such  injury,  which  happened  by  the  default  of  the  Comnaoy  in  not 
purchasing.  Miter  where  the  house  of  one  claiming  under  a  grant  from  the  ow^ner  of 
the  soil  was  undermined. 

THE  plaintiffs  declared  that  they  were  possessed  of  a  certain  close  in  the 
parish  of  Walsall,  in  the  county  of  Stafford,  and  were  proprietors  and  lawfully 
possessed  of  and  entitled  to  the  use,  benefit,  and  profits  of  a  certain  canal, 
dug  and  made  in,  through,  and  oyer  the  said  close,  and  containing  water  on 
which  boats,  d&c.  were  navigated,  to  the  profit  of  the  company.  That  Uie  defend- 
ants were  possessed  of  a  coal  mine,  near  to,  and  under  the  said  close  of  the 
company,  and  near  to  andtinder  the  said  canal ;  yet  that  the  defendants,  well 
knowing  the  premises,  but  intending  to  deprive  the  company  of  their  profits 
of  the  navigation,  d^c.  so  wrongfully,  negligently,  incautiously,  and  improvi- 
dently  cut  and  dug  their  coal  mine,  and  worked  the  same  so  near  the  said 
close  of  the  company,  and  to  the  sides,  banks,  and  bottom  of  the  canal,  and 
removed  such  large  quantities  of  coal  and  soil  from  out  of  the  said  ccHd  mine, 
and  so  near  to  the  sides,  d&c.  of  the  canal,  that  300  yards  of  the  sides,  banks, 
and  bottom  of  the  canal  sunk,  gave  way,  and  were  damaged  and  destroyed, 
and  great  quantities  of  water  ran  out  of  the  canal  and  were  wasted,  and  the 
canal  was  rendered  impassible  for  boats,  d&c.  for  six  months,  and  became  of 
no  use  or  benefit  to  the  company,  by  means  of  which  the  company  was  oblig- 
ed to  expend  500/.  in  repairs,  d&c.     Plea,  not  guilty. 

The  Stat.  32  Geo.  3.  c.  80,  for  making  and  maintaining  this  canal,  provides 
(s.  6.)  "  That  nothing  in  this  act  contained  shall  entitle  the  company,  on 
purchasing  any  lands  for  making  the  canal,  to  any  mines  of  coal,  6lc,  which 
shall  be  found  in  cutting,  or  shall  be  under  the  same,  but  that  all  such  mines 
shall  belong  to  such  persons  as  would  have  been  entiUed  to  the  same  in  case 
this  act  had  not  been  made.  Sections,  58,  59,  60,  and  61,  specify  the  method 
to  be  observed  in  working  the  mines  within  10  yards  distance  of  the  canal : 
and  in  particular,  s.  61,  enacts,  "  that  when  and  as  often  as  the  owner  of  any 
mine  of  coal,  &c.  lying  under  or  within  the  distance  before  limited  from  the 
said  canal,  shall  be  desirous  of  working  the  same,  such  owner  shall  give 
notice  in  writing  under  his  hand  of  such  intention  to  the  clerk  of  the  compa^ 
ny,  at  least  three  calendar  months  before  he  shall  begin  to  work  such  mine ; 
and  upon  the  receipt  of  such  notice  it  shall  be  lawful  for  the  company  to 
inspect  such  mine,  in  order  to  determine  what  coal,  d&c.  may  be  gotten  with- 
out prejudice  or  damage  to  the  canal :  and  if  the  company  shidl  refuse  or 
neglect  to  inspect  such  mine,  within  34  days  after  notice,  it  shall  be  lawful 
for  the  owner  of  such  mine,  and  he  is  hereby  authorized  to  work  such  part 
of  the  said  mine  as  lies  under  the  canal,  or  within  the  distance  aforesaid  :  and  if 
upon  such  inspection  as  aforesaid  the  company  shall  refuse  to  permit  the  owner 
of  such  mine  to  work  such  part  thereof  as  lies  under  the  said  canal,  or  with- 
in the  said  distance,  as  they  might  have  gotten,  or  in  any  other  manner 
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obctnict  or  prevent  such  owner  from  getting  the  same,  then  the  company  shall, 
within  three  calendar  months  after  such  refiisal  or  obstruction,  pay  to  such 
owner  sach  price  for  the  same  as  the  next  adjoining  mines  shall  have  been 
sold  for  or  Talaed  at :  and  if  any  dispute  shaU  arise  between  the  company  and 
any  such  owner  touching  the  same,  it  shall  be  settled  by  commissioners,"  &c. 
At  the  trial  before  Lawrence,  J.  at  the  last  Stafford  assizes,  it  appeared  in 
evidence  that  t)ie  defendants,  before  they  began  to  work  their  mine  within  the 
giren  distance  of  the  canal,  had  given  notice  of  their  intention  to  the  company, 
who,  after  sending  persons  to  examine  the  same,  declined  purchaaing  out  the 
defendants'  rights,  and  left  them  to  goon  with  their  works;  in  consequence 
of  which  the  defendants  continued  working  on  the  mine  in  the  usual  way,  till 
the  damage  happened  by  a  partial  giving  way  of  the  sides  and  bottom  of  the 
canal.  But  the  learned  Judge,  being  of  opinion  upon  the  construction  of  the 
act  of  parliament,  that  the  legislature  had  left  to  the  owners  of  the  lands  the 
entire  dominion  and  benefit  of  their  property  in  every  respect  not  otherwise 
expressly  provided  for,  and  that  the  defendants  had  done  every  thing  which 
they  were  required  to  do  by  the  act,  and  that  it  was  the  company's  own  fault 
if  upon  the  notice  received  they  did  not  choose  to  purchase  out  the  defendants' 
rights,  he  nonsuited  the  plaintiffs. 

Dauncey  now  moved  to  set  aside  the  nonsuit,  and  have  a  new  trial,  on  the 
ground  that  the  defendants  were  bound  so  to  use  their  own  as  not  to  injure 
the  plaintiffs'  property.  That  the  61st  section  did  not  authorize  the  owners  of 
mines  near  the  canal  to  work  at  all  hazards,  though  the  company  refused  to 
purchase,  but  only  left  them,  as  in  other  cases,  to  work  at  their  own  discretion 
and  peril.  And  he  mentioned  a  case  which  some  time  before  bad  been  tried 
before  the  same  learned  Judge,  between  the  Birmingham  canal  company  and 
Hawhesford  and  others,  where,  under  similar  circumstances,  though  upon  a 
different  act  of  parliament(a),  that  company  had  obtained  a  verdict.  And  he 
also  referred  to  a  case  some  years  ago,  where  the  owner  of  a  house  near  Neuh- 
castle,  which  was  undermined  by  a  colliery  of  the  late  Lord  Lonsdale,' nnd  felt 
down  in  consequence  of  it,  recovered  damages  agaiilst  him. 

Lawrence,  J.  said  he  had  no  distinct  recollection  of  the  former  case  before 
him ;  but  if  the  act  of  parliament  m  that  case  were  not  very  differently  framed 
from  the  present,  he  thought  his  former  opinion  not  so  well  founded  as  in  the 
present  case.     And 

All  the  Court,  after  consultation,  were  now  of  opinion,  that  the  meaning  of 
the  act  of  parliament  in  requiring  the  coal  owners  to  give  notice  to  the  com- 
pany of  their  intention  to  work  their  mines  within  a  certain  distance  of  the 
canal,  and  the  liberty  given  to  the  company  to  inspect  the  works^  and  to  pro- 
hibit the  owners,  upon  makirig  compensation  to  them»  from  working  within 
that  distance,  was  for  the  purpose  of  enabling  the  company  to  purchase  out  ttie 
rights  of  the  coal  owners,  if  they  thought  their  canal  works  likely  to  be  endan- 
gered by  the  nearer  approach  of  the  miners :  but  if  the  company  declined  the 
purchase,  as  they  had  done  in  this  case,  the  coal  owners  were  left  to  their  com- 
mon law  rights,  as  if  no  canal  had  been  made,  and  they  might  take  every  part 
of  their  coal  in  the  same  manner  as  they  might  have  done  before  the  act  pass- 
ed :  their  former  rights  in  that  respect  not  having  been  taken  away  by  the  act ; 
^bich  had  only  appropriated  the  surface  of  the  land  and  so  much  of  the  soil 
^  was  necessary  for  the  cutting  and  making  of  the  canal,  leaving  the  coal, 
^c.  to  the  owners,  to  be  enjoyed  in  the  same  manner  as  before :  and  the  legis- 

(«)  The  clattte  in  the  Simdngkam  Canal  aet,  28  G.  3.  e.  92.  a.  99,  touching  the  man- 
ner of  working  the  adjoining  mines,  ia  materially  different  from  the  clause  in  question. 
AiVer  providing  that  nothing  in  the  act  ihall  extend  to  defeat,  prejudice,  and  affect  the 
fights  of  any  lords  of  manors,  commons,  or  waste  grounds,  or  the  owners  of  any  lands, 
wc.  through  which  the  canal  shall  be  cot,  to  the  mines,  &c.  lying  within  or  under  the 
nme,  but  that  all  such  mines  are  reserved  to  such  lords  and  owners  to  work  the  same, 
^- there  follows  ^*  provided  that  in  working  such  mines,  ^c.  no  injury  be  done  to  the 
'^  namgatian.'* 
Vol.  IV.  23 
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lature  had  onlj  given  the  land  owners  a  compensation  for  so  much  of  the  soil 
as  they  had  deprived  them  of.  And  this  they  said  was  not  like  the  case  where 
damages  were  recovered  against  the  late  Eaii  of  Lmsdait,  for  underxniDing  a 
person's  house ;  for  there  the  party  claimed  under  a  grant  from  the  owner  of 
the  land,  and  the  injury  done  was  against  the  land  owner's  own  ^ant. 

Rule  refosed. 


The  King  v.  The  Inhabitants  of  Rickinghall  Inferior,  (a) 

7Eut,373.    April  30, 1806. 

A  pauper  placed  by  the  pariih  with  a  parishioner,  upon  an  agreement  between  the  latter 
and  the  pariah  officers |to  find  board,  washing,  and  lodging  for  the  pauper  at  S».  6d. 
per  week,  and  that  the  nanper  was  to  do  what  he  was  set  about,  does  not  oonstitote 
the  relation  of  master  and  senrant  between  such  piirishioner  and  the  pauper  90  aa  io 
enable  the  latter  to  gain  a  settlement  as  by  hiring  and  service.  Neither  does  such  re- 
lation arise  by  implication  from  a  continuance  of  services  hy  the  pauper  to  the  parish- 
ioner ;  livinff  with  him  as  before,  after  the  parish  had  refused  any  longer  to  continue 
the  parochial  allowance ;  and  the  pauper,  who  was  a  Qrttmwiek  pensioner,  going  there 
twice  a  year  without  asking  or  receiving  the  leave  of  the  parishioner,  the  latter,  how- 
ever, not  refusing  leave  wh^n  informed  of  the  other's  going. 

TWO  justices  by  an  order  removed  Henry  Saunders,  his  wife,  and  daughter, 
by  name,  from  the  parish  of  Rickinghall  Superior  to  that  of  RickinghaU  Infe- 
rior, both  in  the  county  of  Suffolk ;  which  order  was  confirmed  by  the  Ses- 
sions on  appeal,  subject  to  the  opinion  of  this  Court  on  the  following  case  : 

The  pauper  H.  Saunders,  a  Greenwich  pensioner,  settled  in  the  parish  of 
Redgrave,  came  there  in  the  year  1801,  disabled  by  the  loss  of  a  leg.     On  the 
5th  of  March  in  that  year,  the  parish  officers  of  Redgrave  agreed  verbally 
with  Robert  Crowe  of  Rickinghall  Iiliferior,  limeburner,  that  H.  Saunders 
should  live  with  him  till  the  8th  of  November  following,  and  do  for  him  what- 
ever he  set  him  about.     The  parish  of  Redgrave,  agreed  to  pay  Crowe  2s.  6d. 
per  week,  and  Crowe  to  find  board,  lodging,  and  washing  for  Saunders.     Under 
these  terms  Saunders  lived  with  Crowe  till  Christmas  following,  when  Crowe 
ivent  with  Saunders  to  the  parish  officers  of  Redgrave,  and  refused  to  keep 
him  any  longer  unless  they  would  increase  the  allowance.     They  consented  to 
increase  it  to  4s.  per  week ;  and  Crowe  thereupon  agreed  to  take  Saunders 
again  till  the  Easter  following.     Saunders  returned  and  staid  accordingly  in 
the  same  manner.     At  Easter  the  parish  of  Redgrave  refused  to  continue 
Saunders  upon  an  allowance,  and  thereupon  Crowe  sent  him  home  to  Red- 
grave, whence  he  returned  to  Crowe;  and,  without  any  new  express  agree- 
ment, continued  to  live  with  him  in  the  same  manner  as  before  until  October 
15th,  1804,  when  he  ceased  to  live  with  Crowe  on  account  of  his  marrying- 
During  the  time  that  Saunders  lived  under  the  first  agreement  with  the  officers 
of  R^grave  he  attempted  to  absent  himself  from  Crowe  to  make  holiday ;  but 
Crowe  told  him  he  was  his  servant  by  the  agreement  with  the  parish,  and  that 
he  could  not  go  without  his  leave ;  which  however  he  did.     He  went  twice  in 
the  year  to  London  to  get  his  pension  from  Greenwich  Hospital,  and  was  ab- 
sent about  two  or  three  weeks  at  a  time.     He  used  to  tell  Crowe  when  he  was 
going ;  but  he  did  not  ask  leave,  nor  did  Crowe  refuse.     During  the  whole 
time  Saunders  lived  with  Crowe  he  was  employed  by  him  in  chopping  chalk. 
He  did  no  work  for  any  other  person.     He  slept  in  the  parish  of  Rickinghall 
Inferior,  and  received  now  and  then  sixpence  from  Crowe  when  he  did  little 
jobs  for  him  on  Sundays ;  and  has  done  nothing  since  to  gain  a  settlement 
While  Saunders  was  with  Crowe,  after  the  parisn  officers  of  Redgrave  had 
refund  to  continue  the  allowance,  he  received  from  them,  on  his  application 

(a)  I  was  not  in  court  when  the  case  was  called  on ;  but  I  collected  aflerwards  the 
substance  of  what  passed. 
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for  relief,  at  one  time  hal&a-|^inea,  ind  at  another  hal^-crown ;  and  once  the 
parish  officers  at  R^lgra»t  toblc  for  themaelvea  his  pension  from  Qrunwich 
Ho^ital.  The  Sessions,  besides  confirming  the  order  of  remoral,  ordered 
tlie  appellants  to  pay  to  the  respondents  the  common  costs  of  forty  shillings, 
considering  the  statute  of  the  8th  and  9th  W.  3,  imperative  on  them  in  that 
respecL 

JFVare,  in  support  of  the  order  of  Sessions,  proposed  to  consider,  1st,  if  the 
relation  of  master  and  senrant  existed  between  the  panper  and  Crowes  ^y» 
if  the  pauper's  absenting  himself  during  the  service  prevented  the  settlement ; 
3dJy,  if  the  magistrates  were  obliged  to  give  costs.  Upon  the  latter  the  Court 
^ave  no  opinion ;  and  upon  the  first,  finding  the  opinion  of  the  Court  strongly 
against  him,  as  to  the  agreement  between  the  parish  (^cers  and  Crowe,  he 
relied  principally  upon  the  service  of  the  pauper  with  Crowe^  from  whence  a 
general  hiring  was  to  be  implied,  after  the  parish  officers  had  ceased  to  pay 
Crame.     But 

The  Omri  (Lord  EUenborough,  C.  J.  absent)  were  clearly  of  opinion  that 
no  settlement  was  gained.  The  relation  of  master  and  servant  never  existed 
between  Saunders  and  Crowe,  The  former  was  placed  with  Crowe  by  the 
parish  officers,  as  a  pauper,  to  be  maintained  by  him ;  and  the  parish  officers 
had  no  authority  to  hire  Saund^s  out  to  the  other.  And  after  the  parish 
allowance  for  Smtnders  was  withdrawn  from  Crowe,  the  latter  permitted  Sauor 
ders  to  live  with  him  out  of  charity,  without  any  contract  as  between  master 
and  servant 

Aiderson,  who  was  to  have  argued  against  the  orders,  was  not  heard. 

Orders  quashed. 

Ex  parte  Gill. 

7  East,  376.    May  3,1806. 

Where,  upon  a  kabems  carpus  to  bring  op  the  body  of  an  apprentice,  the  keeper  of  the 
Hoase  of  Correction  retarned,  with  the  body  of  the  party,  a  regular  conviction  of  bim 
bj  two  magiatratet  on  the  atat.  20  G.  2.  c.  19,  for  a  miadeineanor  in  abaentinM  himself 
as  an  apprentice  firom  his  master's  service ;  it  is  no  answer  to  shew  by  affidavit  that 
the  partv  had  bound  himself  ibAen  an  infant  to  serye  till  25,  and  that  when  he  came 
of  age  he  elected  to  avoid  the  indentures,  after  which  the  oiflTence  imputed  iiad  been 
committed ;  for  this  was  proper  matter  to  be  shewn  to  the  magistrates  below ;  who, 
if  the  matter  shewn  to  tnem  were  true,  acted  at  their  own  peril  in  committing  the 
party ;  but  this  Court  have  no  power  to  discharije  an  apprentice  fit>m  his  indentures ; 
and  are  bound  by  the  return  of  a  regular  conviction,  wnere  the  objection  does  not  ap- 
pear on  the  face  of  the  return,  to  remand  the  party. 

ESPINA8SE  moved  yesterday  for  a  writ  of  habea$  corpus  to  bring  up 
this  person,  an  apprentice,  who  had  bound  himself  at  the  age  of  18  years  to 
serre  tUl  25,  and  who,  after  he  was  21  years  of  age,  had  been  committed  to. 
the  House  of  Correction  upon  a  conviction  before  two  magistrates,  founded 
on  the  Stat.  20  Geo.  2.  c.  19,  at  the  suit  of  his  master,  for  a  misdemeanor  in 
absenting  himself  from  his  service ;  CHU  having  insisted  before  the  magistrates 
that  the  indentures  which  had  been  executed  by  him  when  an  infant,  were  not 
binding  upon  him  after  he  came  of  age,  but  that  he  might  elect  to  avoid  them, 
as  he  had  done,  before  the  offence  alleged.  And  he  cited  the  case  Ex  parte 
Davis,  5  Term  Rep.  715,  as  in  point.  And  now  the  return  to  the  writ  made 
by  the  keeper  of  the  House  of  Correction  was  produced ;  which  set  forth  a 
regular  conviction  of  this  party  under  the  statute  for  a  misdemeanor  in  absent- 
ing himself  from  his  master's  service  and  refusing  to  obey  him,  wherein  noth- 
ing appeared  of  the  objection  arising  from  the  age  of  the  party.  Whereupon, 
after  hearing  Espinasse  on  his  behalf, 

The  Court  said  that  they  could  do  no  otherwise  than  remand  the  party ;  for 
it  appeared  by  the  return  that  he  was  committed  in  executton  upon  a  regular 
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conviction ;  and  that  howeyer  the  circuinstiuiceB  now  laid  before  the  Coart  by 
affidavit  might,  if  well  founded, 4>e  matter  of  defence  against  the  charge  before 
the  magistrates,  they  could  not  be  examined  by  the  C^urt  now.  That  if  the 
defence  had  been  properly  made  before  the  magistrates,  and  they  had  disre- 
garded it,  the  party  had  a  remedy  against  them ;  but  that  this  Court  had  do  au- 
thority to  direct  that  the  apprentice  should  he  discharged  from  his  indentures; 
and  that  there  was  a  mistake  in  that  respect  in  the  report  oi  Dans' s  case ;  the 
judgment  of  the  Court  there  being  that  the  apprentice  should  be  discharged 
out  of  the  custody  of  her  master,  in  whose  custody  she  was  when  brought  up 
before  the  Court. 

^  The  party  was  remanded. 

The  King  v.  The  Inhabitants  of  Binegar. 

7  East,  377.    May  7, 1806. 

An  order  of  removal  of  J.  S.  mnd  B.  kis  iO|fe,  made  upon  the  emminati&H,  of  tke  wife, 
adiudging  that  they  lately  came  into  the  parish  of  K,  and  are  iikely  to  become  char«- 
able  to  it,  aod  were  last  legally  settled  in  M.,  is  good  upon  the  face  of  it,  and  conclu- 
sive  upon  the  parish  of  M.  as  to  the  marriage  and  settlement  of  the  husband  and  wife; 
BO  that  upon  a  subsequent  removal  of  the  wife,  describing  her  as  S.  5.,  singiewamaa, 
from  M,  to  B.,  Jtf.  cannot  shew  in  evidence  that  the  marriage  was  null  and  void. 

ON  the  appeal  by  the  parish  officers  of  Binegar,  in  the  county  of  Somerset, 
against  an  order  of  two  justices  for  the  removal  of  "EUzmbetk  Savage^  other- 
wise WaUers^  by  the  name  of  EKzabeth  Walters,  singlewoman,  from  the 
parish  of  3fidsomer  Norton,  in  the  said  county,  to  the  parish  of  Binegar,  the 
order  of  removal  was  affirmed  by  the  sessions,  subject  to  the  opinion  of  this 
Court  on  the  following  case : 

On  the  25th  of  April  1793,  by  an  order  of  two  justices  made  on  the  com- 
plaint of  the  parish  officers  of  Kilmersdon,  it  was  complained  and  adjudged 
in  the  following  words,  viz.  "  That  John  Savage,  labourer,  and  Beity  kis 
wifi  (the  said  Betty  being  the  pauper  above  removed,)  lately  came  and  intrud- 
ed themselves  into  the  said  parish  of  Kilmersdon,  endeavouring  there  to  settle 
as  inhabitants  thereof,  contrary  to  Uw,  not  having  any  way  acquired  a  legal 
settlement  therein,  and  are  likely  to  become  chargeable  thereto,  we  do,  upon 
due  examination,  adjudge  the  said  complaint  and  premises  to  be  true :  and  we 
do  further,  upon  the  examination  of  the  said  Betty,  the  mfe  of  the  said  John 
Savage,  taken  upon  her  oath,  adjudge  that  the  said  John  Savage,  and  Betty 
his  wife,  were  last  legally  settled  in  the  said  parish  of  Midsomer  Norton" 
And  the  said  Betty  was  removed  from  Kilmersdon  to  Midsomer  Norton ;  but 
against  this  order  of  removal  there  was  no  appeal.  On  the  20th  oiJuly  11^, 
by  another  order  of  two  justices  made  on  the  complaint  of  the  parish  officers 
of  Wellow,  in  the  said  county,  it  was  complained  and  adjudged  in  the  follow- 
ing words;  viz.  "  That  EUzcibeth  Savage  (being  the  said  pauper)  lately  came 
to  inhabit  in  the  said  parish  of  WeUow,  contrary  to  law,  not  having  any  ways 
gained  a  legal  settlement  there,  dtc. ;  and  that  the  said  Elizabeth  Savage  is 
actually  become  chargeable  to  the  said  parish  of  WeUow ;  we  the  «aid  jus- 
tices, upon  due  examination  of  the  said  complaint  and  premises,  and  also 
upon  examination  of  the  said  Elizabeth  Savage,  upon  her  oath  before  us,  and 
upion  due  consideration  by  us  had  in  the  premises,  do  adjudge  the  same  com- 
plaint and  premises  to  be  true :  and  we  do  likewise  adjudge  that  the  said  last 
lawful  settlement  of  her  the  said  Elizabeth  Savage  is  in  the  said  parish  of 
Midsomer  NortonJ*  And  she  was  therefore  removed  from  Wellow  to  Mid- 
somer Norton.  And  against  this  order  likewise  there  was  no  appeal.  At 
Lady-day  1803,  the  said  Elizabeth  hired  herself  for  a  year,  at  the  wages  of 
four  guineas/ as  a  dairy  maid,  to  J.  Brooks  of  Binegar,  and  served  with  h\m 
in  that  parish  for  16  months.    The  said  John  Savage  is  still  living.    After 
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EHzabeth  left  the  service  of  Brooks  she  returned  to  Midsomer  Norton,  and 
became  chargeable  to  that  parish.  In  May  last,  John  ScBDogt  was  committed 
to  the  house  of  correction  for  having  run  away  and  left  the  said  EHzabeth, 
therein  called  his  wife,  so  chargeable,  until  the  next  quarter  sessions  held  for 
the  said  county  in  July  last,  when  the  charge  in  the  said  commitment  being 
duly  proved  to  the  sessions,  upon  oath,  in  the  presence  of  the  said  John  So- 
vage,  to  be  tf  ue,  the  Court  adjudged  Savage  to  be  a  rogue  and  vagabond,  and 
a  miJe  upwards  of  12  years  of  age,  and  ordered  him  to  be  detained  in  the 
house  of  correction  for  three  days,  and  that  before  he  was  discharged  from 
thence  he  should  be  sent  to  be  employed  in  his  Majesty's  service  by  land,  in 
his  Majesty's  40th  regiment  of  foot  But  John  Savage  hath  never  contributed 
to  the  maintenance  of  the  said  Elizabeth,  The  respondents  produced  evi- 
dence to  the  Court  that  a  marriage  solemnized  between  the  said  John  Savage 
and  the  said  EHzabeth,  before  either  of  the  said  orders  of  removal  were 
made,  was  a  nullity,  and  the  nullity  of  such  marriage  was  not  disputed. 

The  question  for  the  opinion  of  the  Court  was,  whether  or  not  the  respond- 
ents were  estopped  either  by  the  former  orders  of  removal,  or  by  the  adjudica- 
tion of  the  said  John  Savage  to  be  a  vagrant,  for  running  away  and  leaving 
the  said  Setiy,  who  is  in  such  adjudication  considered  as  his  wife,  from  giving 
any  evidence  whatever  to  prove  the  said  marriage  a  nullity. 

Garrow  and    Topping  in  support  of  the  order  of  sessions.     The  second 
order  which  removes  Elizabeth  Savage,  treating  her  as  a  single  woman,  may 
be  laid  out  of  the  case ;  for  it  does  not  necessarily  upon  the  face  of  the  order 
include  the  judgment  of  the  justices  upon  the  question  of  the  marriage,  and 
non  constat  that  it  was  in  issue  before  them.     And  as  to  the  order  of  vagran- 
cy, it  is  a  mere  ex  parte  proceeding,  and  cannot  conclude  the  fact  of  marriage. 
The  question  then  reverts  to  the  validity  of  the  first  order  of  removal :  for  if 
that  be  bad  upon  the  face  of  it,  it  cannot  conclude  the  parish :  as  it  must  be 
admitted  that  it  would  if  good,  according  to  Rex  v.  Silehester,  Burr.  S.  C. 
551,  and  Rex  v.  Rudgeley,  8  Term  Rep.  620.     Now  here  the  order  was. 
illegal  on  the  face  of  it :  Ist,  because  it  is  a  removal  of  the  husband  and  wife, 
stated  to  be  made  upon  the  examination  of  the  wife  only,  who  can  only  know 
the  fact  of  her  husband^s  settlement  by  hearsay  from  him.     [Lord  Ettenbth 
nmgh,  C.  J.     That  does  not  follow.     She  may  know  the  fact  as  well  as  any 
other  witness.]    2dly,  It  does  not  appear  that  the  parties  ordered  to  be  remov- 
ed were  within  the  jurisdiction  of  the  removing  magistrates,  without  which 
they  had  no  jurisdiction.     It  is  only  stated  that  the  paupers  lately  came  into 
the  parish  of  KSmersdon,  not  that  they  were  then  in  the  parish,  at  the  time 
of  the  order  made.     [Lord  Ellenborough,  G.  J.     The  order  states,  and  the 
magistrates  adjudge  it  to  be  true,  that  the  paupers  are  likely  to  become  charge 
obk  to  the  parish,  which  could  not  be  if  they  were  not  in  the  parish  at  tibe 
time.]    Sdly,  There  is  no  adjudication  of  a  present  settlement ;  only  that  the 
paupers  were  last  legally  settled  in  Midsomer  Norton.     [Lord  Ellenborough 
Baid,  that  it  referred  to  the  time  of  the  complaint  made,  and  the  Court  could 
not  intend  an  intermediate  settlement  between  the  hearing  of  the  complaint 
ttd  the  making  the  order  of  removal.] 

The  Court  all  concurred  in  quashing  the  order  ;  considering  the  first  order 
of  removal  as  good  upon  the  face  of  it,  and,  according  to  lUx  v.  Silehester, 
conclusive  upon  the  question  of  the  marriage,  which  was  involved  in  the  judg- 
ment of  the  justices.  Orders  quashed. 
Sir  F.  Gibbs  and  Pell  were  to  have  opposed  the  orders. 
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The  King  v.  The  Inhabitants  of  Barmby-in-the-Marsh.(a) 

7Eut,381.    May  7, 1806. 


The  reiidoDce  of  an  apprentice  with  hia  grandmother  in  a  different  pariih  from  hia  i 
ter  on  account  of  illoesv,  'thou||h  with  the  conaent  of  the  master,  is  not  referable  to  the 
apprenticeahip,  ao  as  to  gain  him  a  aettlement  in  such  pariah. 

TWO  justices,  by  an  order  remoTed  J.  Mariindak,  his  wife,  and  children, 
by  name,  from  the  township  of  JBarmfty-tWAc-JIfarsA,  in  the  East  Ridinff  of 
the  county  of  York,  to  the  township  of  Selby,  in  the  West  Ridinff.  The 
sessions  on  appeal  reversed  the  order,  subject  to  the  opinion  of  this  Court  on 
the  following  case ; 

The  pauper  /.  MartrndaU^  was  bound  apprentice  by  indenture  dated  the 
Ist  of  April  1794,  for  four  years,  to  J.  BrtoBnf^  ofHumski,  in  the  west  rid- 
ing, who  was  the  master  of  a  small  vessel  trading  on  the  river  Ouu,  The 
pauper  slept  more  than  40  nights  during  such  apprenticeship  at  8eUfy,  at  dif> 
ferent  times,  but  slept  the  last  night  thereiof  at  Barmby-dthihe-Marsh,  at  his 
grandmother's,  in  which  latter  place  he  had  before  slept  more  than  40  nights, 
in  consequence  of  his  being  ill  of  a  fever.  He  so  went  to  Barmby4n^he- 
Marsh  with  the  consent  of  his  master,  who  received  him  again  as  his  appren- 
tice and  he  never  slept  there  except  as  above  stated. 

Lambe  in  support  of  the  order  of  sessions,  contended  that  the  pauper  was 
settled  at  Barmby-in^he'Marsh,  having  slept  for  more  than  40  nights,  includ- 
ing the  last  day  of  his  apprenticeship,  in  that  township  with  the  consent  of  kis 
master.  And  the  circumstance  of  his  goiuff  to  his  grandmother  there  on  ac- 
count of  illness  cannot  vary  the  question ;  fer  the  apprenticeship  still  subsist- 
ed in  point  of  law,  and  ail  the  cases  go  upon  the  point  of  the  master's  con- 
sent to  the  residence  in  any  place  for  40  daysj  which  is  here  expressly  found. 
The  case  of  the  King  v.  T\chfield^  Burr.  S.  C.  511,  which  had  been  mention- 
ed on  a  former  day,(o)  when  this  case  was  first  called  on,  as  deciding  against 
the  settlement  in  Barmby,  went  on  the  ground  of  the  indentures  havmg  been 
delivered  up,  and  thereby  virtually  cancelled  before  the  residence  with  the 
pauper's  father  on  account  of  illness.  But  he  relied  on  Rex  v.  CharUs^  Burr. 
S.  C.  707,  where  the  apprentice,  having  become  a  cripple,  was  put  by  his 
master  to  live  at  his  grandmother's,  at  Is.  6d.  a  week,  in  another  parish,  where 
he  resided  the  last  40  days ;  by  which  residence  he  was  deemed  to  be  settled 
there.  Aston,  J.  said,  that  that  could  not  be  deemed  a  casual  or  accidental 
residence,  and  therefore  distinguished  it  from  cases  of  that  sort  And  this  is 
no  more  a  casual  residence  than  that  was. 

Topping,  contra,  was  stopped. 

The  Court  were  all  of  opinion  that  the  residence  of  the  pauper  in  Barmby* 
inrthe-Marshy  being  on  account  of  his  illness,  was  not  a  residence  as  an  e^ 
prentice:  and  that  the  statute  3  W.  c.  U,  which  directs  that  if  any  person 
shall  be  bound  an  apprentice  and  inhabit  in  any  parish,  such  binding  and  in- 
habitation shall  be  adjudged  a  good  settlement,  dLc.  must  be  understood  of 
an  inhabitation  referable  in  some  way  to  the  apprenticeship.  But  that  the 
residence  here  with  the  grandmother  was  ho  more  referable  to  the  apprentice- 
ship, than  if  the  pauper  had  resided  in  hospital  or  prison.(l) 

Order  of  sessions  quashed. 

(a)  I  waa  not  in  court  when  thia  caae  waa  decided,  but  was  fumiahed  with  accurate 
inatructiona  of  what  paased. 

(6)  Rex  ▼.  SutUm^  o  Term  Rep.  667,  waa  alao  then  mentioned,  which  waa  the  caae  of 
a  aervant. 

(1)  Vide  The  King  v.  Stratford-i^on'Awm^  11  Eaat,  176. 
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Deshons  t^.  Head, 

7Eut,383.    May  11, 1806. 

As  by  the  pvaetice  of  the  Coart  they  will  not  grant  oyer  of  eo  original  writ,  and  yet  a 
plea  in  abnt«ment  for  want  of  an  addition  to  the  defendant  in  auch  writ  ia  bad  without 
oyer ;  the  effect  is  to  prevent  auch  a  plea  from  being  pleaded ;  and  therefore  if  plead- 
ed the  Coart  will  qoaah  it. 

THIS  was  a  rule  calling  on  the  defendant  to  shew  cauae  why  the  plea  filed 
in  this  caaae  should  not  h^  quashed,  and  why  the  rule  to  reply  should  not  he 
discharged,  and  the  plaintiff  be  at  liberty  to  sign  judgment,  &c.  The  defendant 
was  sued  by  original  upon  a  bill  of  exchange,  of  which  he  was  acceptor,  and  he 
pleaded  in  abatement,  with  an  affidavit  verifying  the  plea,  for  want  of  an  addi« 
tioQ  to  him  in  the  original  writ,  without  first  craving  oyer  of  it. 

Lambe  shewed  cause,  and  objected  that  if  the  plea  were  a  nullity,  the  plain> 
tiff  might  have  signed  judgment  as  for  want  of  a  plea:  or  if  it  were  ill  plead- 
ed, he  might  have  demurred  to  it :  but  this  he  said  was  a  novel  application, 
which  the  Court  would  not  entertain. 

Gmyfi,  in  support  of  the  rule,  said  that  the  plaintiff  having  been  ruled  to 
reply,  there  might  have  been  a  difficulty  in  signing  judgment  as  for  want  of 
a  plea :  but  that  the  defendant  not  having  craved  oyer  of  the  writ,  the  court 
ought  not  to  receive  the  plea.  In  5  Com.  Dig.  123.  Pleader.  P.  2,  it  is  said, 
that  "  the  defendant  shall  not  plead  in  abatement  of  the  writ  before  oyer  of  it  ;'* 
and  1  Com.  Dig.  42,  Abatement,  H.  1,  Vtmderplank  v.  Bankes,  2  Wils.  85, 
and  Hole  v.  Fmch,  2  Wils.  995,  are  to  the  same  effect ;  which,  together  with 
all  the  other  cases  on  the  subject,  are  collected  in  Mr.  8erft.  WilUam's  ed.  of 
Saunders,  1  vol.  318.  ii.  3,  the  result  of  which  is,  that  at  this  day  no  advan- 
tage can  be  taken  either  of  a  defective  original,  or  of  a  variance  between  it 
and  the  declaration ;  this  Court  having  come  to  a  resolution  in  Boats  v.  Edr 
wardSf  Doogl.  272,  not  to  grant  oyer  of  the  original  writ  in  future,  it  having 
been  used  for  the  mere  purpose  of  delay.  Then  the  plaintiff  may  either  demur, 
u  in  some  of  the  former  cases,  or  sign  judgment  as  for  want  of  a  plea,  as  in 
Murray  v.  Hubbard,  3  Bos.  and  Pull.  305,  and  Oray  v.  Sidneff,  1  Bos.  and 
Pall.  645,  or  move  to  quash  the  plea,  as  was  done  in  WaUace  v.  The  Duchest 
•f  CumberUmd,  4  Term  Rep.  371,  in  an  analogous  case,  where  the  defendant, 
after  craving  oyer  of  a  deed,  set  it  out  defectively. 

Lord  Ellknborouoh,  C.  J.  (after  consulting  with  the  other  Judges)  said 
that  the  embarrassmiskt  of  the  case  arose  from  the  prior  decision  of  £e  Court 
not  to  grant  oyer  of  the  original  writ ;  after  which  it  seemed  incongruous  to  re> 
ject  a  plea  for  want  of  such  oyer;  and  that,  if  the  former  decision  had  been  to 
be  considered  now  for  the  first  time,  he  did  not  think  he  should  have  concur* 
red  in  it :  but  having  been  acted  upon  so  long,  it  was  now  too  late  to  overturn 
it,  The  effect,  however,  of  the  different  decisions  was  to  prevent  such  a  plea 
from  being  pleaded;  and  therefore  the  Court  made  the 

Rule  absolute. 

Parker  v.  Gordon. 

7Eait,385.    M&yi6,1806. 

Whtther  or  not  the  fiMt  of  pottiog  a  letter  into  the  poit-ofliea,  eontaininff  notiee  of  the 
(liehoQoar  of  a  bill  to  the  drawer,  to  whom  it  was  directed,  be  of  iteelf  tnfiicient  evi- 
dence to  be  left  to  the  jury  that  auch  notice  reached  the  drawer :  at  any  rate  if  a  bill 
be  accepted  payable  at  AJ't  who  is  the  acceptor's  banker,  the  party  taking  auch  spe- 
cial acceptance,  which  he  is  not  bound  to  do,  thereby  impliedly  agrees  to  present  it 
for  payment  within  the  usual  banking  hoars  at  the  place  where  it  is  made  payable  ; 
and  if  he  pseaent  it  after  such  hoars,  withoot  eAeet^  it  ia  ao  evidence  of  the  dnhonour 
of  the  bill,  so  as  to  charge  the  drawer. 

IN  an  action  by  the  indorsee  of  an  inland  bill  of  exchange  against  the 
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drawer,  which  was  tried  before  Lord  EUenbartmgh,  C.  J.  at  the  last  sittings  in 
term,  it  appeared  that  the  bill  had  l>een  acc^ted  by  the  drawee,  payable  at 
Davidson  and  Company's,  who  were  his  bankers  in  London.  That  on  the  day 
when  it  became  due  it  was  presented  for  payment  by  a  notary's  clerk  at  the 
banker's  shop,  but  not  till  past  six  o'clock  in  the  evening,  after  the  usual  bank- 
ing hours,  when  the  shop  was  shut  and  the  clerks  gone  away.  And  the  only 
proof  of  notice  to  the  drawer  of  this  dishonour  was  by  shewing  that  a  letter 
directed  to  him,  containing  such  notice,  was  put  into  the  receiving  post-office 
in  Inner  Temple  Lane.  But  his  lordship  was  of  opinion,  that  the  bolder  of  the 
bill,  by  taking  this  special  acceptance  for  payment  of  it  at  the  acceptcM^s  bank- 
ers's,  bound  himself  to  present  it  for  payment  at  the  usual  banking  hours  there : 
and  not  haying  done  so,  there  was  no  evidence  of  the  bill's  having  been  pre- 
sented for  payment  to  the  acceptor,  and  dishonoured.  Bat  supposing  that 
were  otherwise,  yet  that  the  mere  putting  of  the  letter  into  theposUoffice,  with- 
out further  evidence  that  it  reached  the  hands  of  the  drawer,  was  not  safficient 
proof  of  notice  of  the  dishonour ;  and  therefore  he  nonsuited  the  plaintiff. 

Marry  ait  now  moved  to  set  aside  the  nonsuit ;  and  as  to  the  sufficiency  of 
the  notice  to  the  drawer  of  the  dishonour,  he  cited  Saunderson  v.  Judffe,  2  H. 
Blac.  509,  where  the  putting  a  letter  to  the  indorser  into  the  post-office,  inform- 
ing him  of  the  dishonour  of  the  note  by  the  maker,  was  holden  sufficient  (o 
charge  the  indorser.(l)     And  on  the  authority  of  this  case,  which  had  not  been 
mentioned  at  the  trial,  Lord  Ellenborough,  C.  J.  said,  he  saw  no  objection  to 
granting  a  rule  to  shew  cause.     But  this  became  unnecessary  by  the  opinion 
of  the  Court  on  the  other  point.     On  the  other  ground  he  contended  that 
whether  the  bill  were  accepted  payable  at  a  banking-house  (which  however 
did  not  appear  upon  the  face  of  it ;  for  Davidson  and  Co.  were  not  stated  to 
be  bankers  on  the  face  of  the  bill,)  or  at  any  other  place,  could  not  alter  the 
general  law  respecting  the  time  for  making  a  demand  of  payment;  which 
might  be  done  at  any  reasonable  honr  of  the  day,  without  reference  to  what  are 
called  banking  hours,  of  which  the  law  could  not  take  notice ;  it  being  a  mat- 
ter depending  altogether  on  the  personal  convenience  of  different  bankers; 
those  in  the  city  keeping  their  houses  open  for  payments  till  five  o'clock,  and 
those  at  the  west  end  of  the  town  till  six  in  the  evening.     And  in  Ltftly  v. 
IftZb,  4  Term  Rep.  171,  the  Court  said  they  could  not  take  notice  of  what 
were  called  banking  hours :  but  seemed  to  consider  that  if  a  demand  were 
made  at  any  reasonable  time  of  the  day,  it  would  be  sufficient :  this  therefore 
was  a  question  for  the  jury  to  have  decided. 

Lord  Ellenborouoh,  C.  J.  There  was  no  dispute  abontjthe  facts  at  the  trial  ; 
and  then  I  conceive  that  whether  the  demand  were  made  within  due  time  or 
not  is  a  question  of  law.  Thje  question  is  now  brought  to  this,  whether  the 
bill  were  dishonoured  ?  The  person  on  whom  it  was  drawn  accepted  it,  pay- 
able at  Davidson  and  Company's,  who  were  his  bankers :  which  was  done  for 
the  purpose  of  facilitating  the  payment  of  it :  and  if  it  were  refused  payment 
there  on  due  presentation,  it  would  be  a  sufficient  dishonour  of  the  bill  where- 
on to  charge  the  drawer.  But  if  a  party  choose  to  take  an  acceptance  payable  at 
an  appointed  place,  it  is  to  be  presumed  that  he  will  inform  himself  of  the 
proper  time  for  receiving  payment  at  such  place,  and  he  must  apply  accord- 
mgly :  and  if  by  going  there  out  of  due  time  the  bill  be  not  paid,  it  is  his  own 
fault,  and  he  cannot  proceed  as  upon  a  dishonour  of  it ;  at  least  not  without  going 
a  step  further,  and  presenting  it  for  payment  to  the  party  himself:  otherwise  it 
is  fishing  for  the  dishonour  of  a  bill  made  payable  at  a  banker's,  to  present  it 
there  for  payment  at  a  time  when  it  is  known  in  the  usual  course  of  business 
that  it  cannot  be  paid. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Lawrence,  J.    The  party  might  have  refiised  to  take  the  special  accept- 

(1)  Vide  Hartford  Bank  v.  Hart^  3  Day  492.     Chapman  v.  Liptcamht  ff  al,^  1  Jobni. 
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anee ;  bat  if  he  chooie  to  take  the  acceptance  in  that  manner,  payable  at  the 
baoker'a,  does  he  not  agree  tp  <t^e  it/payabte  at  the  usual  banking  hours?  If 
this  were  a  sufficient  demand  for  payment,  no  person  would  ^  safe  in  lodging 
money  at  a  banker's  for  the  purpose  of  an^werid'g  bills  made  payable  there: 
for  if  tbe  holder  migrht  apply  for  payment  at  any  time  of  the  day,  by  making 
his  applicatiofi  ai  an  unusual  time,  it  would  insure  the  dishonour  of  the  IM. 
But  where  a  bill  is  accepted  in  this-  manner,  it  must  be  understood  by  all 
parties  concerned,  that  it  is  to  be- presented  finr' payment  at  the  banker's  Within 
tbe  usQftl  hours  of  business :  and  not  having  been  bo  presented  in  this  case, 
there  was  no  evidence  of  Che  dishonour  of  it,  in-order  to  charge  the  drawer. 
Lb  B1.AIVC,  J.  If  a  party  will  take  an  acceptance  in  this  manner,  payable 
at  a  banker's,  he  must  present  ft  at  a  proper  time,  according  to  th^  known 
method  of  conducting  the  banking  business;  otherwise  the . greater  incon- 
veniences to^trade  woiddensue.(l){^)  .   . 

Rule  reAi8ed.(a) 

(1)  In  a  latfr^sM  before  tbe  EmgUsk  Court  of  .Common  Pien^  where  tbe  deeUration 
alleged,  that  a  btH  of  ezchanfe,  directed  to  7*  C.  wee  ,by  bim  accepted  payable  at  F,  1^ 
Co.^fTo,  6  CAtcreA-Jtrecf,  Bermomd^yt  6omihtparkt,iaid  averred  that  it  .was  in  du0  manner 
freaented  to  the  aaid  F.  4^  C».  for  bayment,  but  waa  aiiem  ^  to  tbe  place  where  euoh 
pieeeatmnnt  wan  made ;  it  waa  held  tft  be  ineaffieient  to  cbaage  the  drawer  5  for  eonaiat- 
eatlj  with  thia  averment,, tba  bill  might  have  been  preaented  to  i*.  4*  Co.  af,  any  9ther 
vlaoe.  J§mhnm»  r.  Ho/wood^  jt  Tauo.  &..  Bujt  in  a  f  iibfequeat  caae  before  the  .House  of 
Lordi,  tbie  decision  wes  overruled,  and  a  contrary  doctrine  established.  St^/nium  v,  £1- 
Umi  in  error,  3  Tann.  -^  .    ■  ,     , 

Where  the  action' is  againsl  the  oee^ptar,  it  hu  be^m  eqaally  ^naafie  vaaMn  whether  it 
is  neeeaaaay^  to  allege  and  provoi  that  thf  bill  w«a  preaented.  at,  the  place  deaignated  by 
the  Bceeptaace.  In  CaiU^hm  w^JiyUtt^  2  Camj^.  £499  this  was  held  by  three  Jadgea 
of  the  Common  Pleas  to  be  necessary.  Tbey  said,  tha  place  where  the  bill  was  made 
Mjable  must  be  considered  aa  part  of  tka  contract  between  the  aacepter  and  holder. 
In  Lym  v.  Swuiius  ^>tU.l  Campb.  493.  Lord  EUtnharough  noled  this  point,  tbe^tbe^ 
way.  And  in  l>nl0» 4^  al. ▼.  Oomdray^  13  East, A59.  4^  his  Lordabip  said :  "Bince 
I  have  been  &miliar  with  th»pfactiee  end  doctrine  concerning  bills  of  eachaage,  thaye 
alerts  understood,  that  an  acceptance,  thongh  .stated  to.be  payable  at  a  certain  houae  of 
trade,  binds  the  partjr  to  pay  tbe  bill  generally  and  universally ;  and  that  there  ia  no  oe- 
cision  to  make  a  demand  at  the  particular  place,  in  order  to  foand  the  iubt  ot  action  on 
the  bill,  krat  that  the  action*  itaelf  is  a  deouind  upon  tbe  party  sued.  1^  the  informal 
liaa  of  the  holders,  bills  are.  generally  directed  to  the  draweea  at'  their  ,usnai  place  of 
reodence ;  but  it  ia  no  part  of  tbe  coiitract  thai  tha  bili  aball  ba  presented  tbera.  The 
other  Judaea  of  the  Kina's  Bench  ecpicurred  with  the  Lord  Chief  Joatiee*  ^ 

It  has  oeen  held  bo£  in  England  and  in  this  country,  that  if  a  promiasory  not^  la 
aiade  payable  at  a  particular  place,  in  aa  action  against  tbe  maker,  there  is  no  necessity 
lor  proving  that  it  was  presented  there  Ibr  payment.  Wild  t.  Jlsmuirds,  cited  1-  Campb. 
^n.  &dge  v.  Lamnm,  in  errocy  '4ar.  Am,  Ct.  Caanaalkiil,  J^ortftfd  ComUy^  Fekru- 
•nrlVnn,  1806.  fMS.] 

(S)  [The  much  disputed  poiut  of  the  necessity  of  presenting  tbe  paper  for  payment  at 
a  place  designated  hf  the  maker  of  4  note  or  acceptor  of  a  bill,  where' the  suit  waa  againat 
•itbar  of  thoae  partiea,  in  order  to  fix  tbdr  liability,  aeenna  .to  be  aeltled  a|painataoeh  necea- 
■ty  in  this  country,  by  the  decisions  of  the  Supreme  Court  of  the  United  States,  and  by 
tboM  of  tbe  higheat  tribunals  in  n^oaf  of  tbe'  States  of  the  Union.  In  13  Peters,  136, 144, 
1l^0Uae€  V.  JltCannMj  and  in  3  Kent's  Cdnmeataribs,  3d  ed.  97,  dke.^  majly  of  tha  casea 
will  be  found ;  mm  also  in  Chittr  t>n  Billa,  <lOth  Aafter.  ed.)  itoifk  p,  360  to  366.  See  upoQ 
tbe  sanie  point,  JVttor  V.  fadUay,  a  W.  db  S.  458. 

In  England^  after  much  difierence  of  opinion,  the  .({oestioa  wss  decided  by  the  Roiiae 
of  Lords,  in  £9100  v.  Young,  S  B.  A^  B.  165,  %  BUgb.  391,  in  fiivour  of  the  neeesaitf  of 
>Q<^b  presentment,  even  ill  a  anit  againat  the  acceptor  of  abill>  in  eonseouenoe  of  whidt, 
^0  Stat.  1  &  2  Geo.  4.,c..7S,  waa  paaaed,  declaring  thai  presentment  of  a  Mil  ot  noia  at 
tba  placj»  dea]gi(ated,ahaU  only  be  neceaiaiy  when  the  aceeptanea  or  Hole  la  declared  in 
jsnai  to  be  peyable  at  a  periicttlar  p)ace  ^  only,  and  not  otherwiae  or  ebewh^re.*^  As, 
however,  againat  the  endorser  of  a  bill  or  nou,  averment  and  proof  of  prasantmant  at  lh4 
P»ea  ipecified,  ate,  in  geneml,  reqtfiaite.  Bk.  U.  8i  v.  9miik.  11  Wbaat.  171%— W.] 
(•)  n.  BtsAiw  V.  OOfy,  9  Sir.  1195. 
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Tb6  fing  1^.  Crisp* 

7EMI,m    Mmyir.liOfi. 

A  convietion  <Mi  the  toalc  act.  4d  Ck  3.  e.  38.  0.  30,  dated  4th  of  Am  1806,  w^ud  that  00 
the  89lh  of  May  1806,  J?.  F,  inktbrmeih  oa  ftlii^aa  juatioaa).  that  at  tfaa  tfane  of  eommit- 
tiof  th«H»ieMe  after  metttiooed  tbs  deCindaat  was  a  maltster,  amd  withim.  three  wtnoki 
nav  Uut  M<«,  Tis.  00  VUk  qfJimyiumUtt  fmet,  at  TF.  &e.  did  wet.eertiun  gnim of 
him  th^  defendant,  then  and  there  making  inio  maU  m  a  certain  fta^e  ofpneratien^ 
&c. :  and  thereupon  aflenoards  on  the  AtA  of  Jicne,  (no  je^  mentionea)  at  tr.  the  de- 
fendant having  been  duly  silmnioned,  nam  here  appears  befbre  aa,  dbo.  and  baring 
heaid  the  iafbittiation  read,  ia  faked,  dkcawi  theieopoB  the  iiBfendwMt.deidatk^  An. 

.  whereoaon  we  do  nam  heae  preoeed  to  esaaiDav  4bo.  and  en  the,  day, amd  Mar  last  afortr 
aaid  at  W.  ^.  J,  F.  officer  of  excice,  nete  hare  comes  before  us,.  £c.  and  daposetk^  Ac 
fn  ihs  ptemiseiy  that  be  survey td  the  maltkoust  of  the  defendani  at  if.  aforesaid,  on  tAe 
said  I2th  of  May,  and  found  a  floor,  of  mali  tn  operation,  y^  -wet,  dke.  and  the 
defendant  ie  aeie  ksre  again  called  npon  by  ua,  dec.  for  hie'' further  defence,  bat  no 
other  ertdence  is  nam  here  produced,  Ae.'mkorefaan  it  ia  adjvdged,  dke.  (atatad  lo  be 
etgned  and^aeded  on  thta  4tli  of  Jane  1805.)    Held  •  - 

let.  That  the  efience  beio|  ebapsedno  be  ooaiBihted  on  the  12th  of  May  itma  laaipast, 
the  antecedent  date  being  t{|e  &t(i  ef  May  180S,  when  the  lafbrmatioa  waa  exhibited, 
and  the  convictioil  being  dated  on  the^  4th  of  Jane  1801^,  and  h  being  lAso  atleced 
that  the  offence  waa  eonnnitted  mUkin  three  wtontks  nam  last  faat  ;■  it  doae  appear  ttat 
the  offence  wai  comnritted  bn  the  18th  of  May  1806,  «nd  not  mi  1804.  The  woida  aev 
last  past  after  the  Vkh  of  Xiay,  feferrtpg  tethe  day  of  the  Aionth,  and  not  to  the  maad; 
and  thekfitbre  the  infbrmation  Waa  11^  %\me. 

Sdly,  The  witnesB  swearing  to  the  offence  beina  committed  on  "  the  aa»d'ldth  of  May,** 

'■  ^MScientlr  refbra '  to  the  18th  of  JWay  1^06,  the  day  charged  in  the  lafbraaation,  eo  u 
to  shew'  that  the  offebee  #aa  eoaaaiitfed  within  tira  three  monthe :  For  it  ia  the  rela^ 
tion  of  the  evidence  ky  the  fdagietrates^  who  dao  atate  that  the  witneaa  depoeed  ta  ike 
prenUees, 

Sdly,  Bvthe  etatemeot  of  the  proeeedihga  In  the  cooWction,  it  appeare  to  have  been  all 
otie  continuing  transiotloo,  hoth  jhe  appvijranee  of  the  deibndant  after  Che  eaatmoni 
to  the  ofoee  or  the  conriction.    And  this  appearir,  both  from  the  anteoedeat  dates  ef 

'.  May  1805,  and  the'date'of  the  eoaviction,  to  have  been  on  the  ,4th  ef  JiaiM  1805,  Im- 

*  cailae  the  dielbn^ant  is  atated  to  havb  been  afterwa^de  (i.  e.  after  the  tntbrnaataaB  ezbi- 
hited)  snmmoned,  and  40  haVe  appeared  on  ike  4tk  of  June^  and  the  conviction  was 

.    aigned  and  sealed  6n  the  4th  of  A*e  1806.    And  1%  thereby  alao  appears,  tliat  the  en- 

'  dence  waa  i^ven  in  the  defendaaff^s  preaence^  aa  hie  departure  pending  tlMeentiaa- 

^  anoer  of  th6  transaction  will  not  be  preadmed.    And  it  thereby  aleo  i^peara,  that  the 

'  cbnvictiott  took  place  on  the  4th  of  June  1805. 

4thly,  The  witness  deposing  that  he  iband*  a  ^  floor,  ef  ina^  in  operation,"  vei^  wet, 
&c.  I^eing  ther  langusige  or  the  wttness  and  intelligible  to  a  comaaon  intent,  auffieieatlj 
prores  the  offeree  charged  of  wetting  earn  or  graiat^  making  hua,  audc,  tn  «  atale  9 

-   operation.' 

5thiy,  The  witneaa,  an  exeiae  oflfeer,  atataof  in  laagoaga  aaprepriaea  to  hia  empiovaiealr 
that  he  surveyed  the  maUkouse  of  ike  defendant  on  the  12th  of  May^  and  there  found  a 
door  of  malt  in  cperatioa,  dbo.  ia  prima  faeie  evMooce  that  the  deiendaat  waa  at  that 
time  a  maltster  ;  fbr  otherwise  it  oonld  not  preperfy  be  called  his  aioMoifipe,  nor  woeld 
the  ofB^er  have  had  ai^thority  to  aareey  it";  aa  by  the  exciea  lawa  a  party  moat  ealtf 
hla  mafthouse  befbre  the  efllcer  can  Okrvey  it.  - 

THIS  was  a  cooviction  on  the  malt  act,  42  Geo.  3.  c  38.  a.  30,  sUting, 
•*  that  this  2MA  of  Jftfjr  1805,  at  WoodMtlg^,  in  the  county  of  Sufoik^  JB.  P- 
officer  of  excise,  exhibiteth  to  us  JS.  F,  &c.  (three  jtistioes  of  the  peace,)  aa 
inforiDatiQn  and  complaint;^  and  thereby  ipfbrEoetJi  us,  the  said  Justices,  that 
before  an^l  ai-  the  time  of  th^  coraiaitUiig  of  th^  olleiice'  heieaft^  meattoned, 
one  Siefi  Crisp  waa  a  niaitacer  and. maker  of  nudl,  viz.  at  W(mgford,<vi  t^ 
naid  countT  of  SufM;  and  so  being  there  such  maHster  and  maker  of  maH^ 
he,  the  defeadapt,  mtlin  three  months  now  last  past,  viz.  on  the  l^h  of  Man 
fww  last  past ^  at  W*  did  wet,.&c.  certain  corn  and  grain  of  him  the  said  8. 
C  then  and  there  making  into  malt  in  a  certain  atate  and  stage  of  operation, 
viz.  while  the  said  corn  and  grain  so  making. into  malt  as  aforesaid  was  a  floori 
after  the  said  corn  and  grain  had  been  taken  from  and  out^  of  the  cistern  of 
him  the  defendant,  used  by  him  for  steeping  the  said  com  and  grain,  and  before 
the  end  of  twelve  days  from  the  time  when  the  said  com  and  grain  had  been 
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8o  as  afaresftid  ukda  fron  md  out  of  th^  said  oi«tern;  contrary  to  the  fosm^ef 
the  statute,  dfrc*  whereby  and  by  foite\oC  the  statttie»  Ac.  he,  tbe.4ef<wdaoty 
halh  iodbited  9O0L    AndtbasQupoQ  the  said  jR.  P;  who  ptrosecuteth  as  aforer 
said,  prayeth  jadgmeiit,  &^«.»  a^d  tiiat  t)aa  defendaat  o^y  he  suimnoiied  to  an* 
swer  the  foremises,  before  ils,'&c.  aiid  that  he  the  saidiZ.  P.  may  have  one 
moiety  ^  the  said  poaalty  and  forfeiture.    Ai\d  thereapon  qfUnoiu^ds,  t»  wit^ 
OR  the  4ik  qfJun^,  at  W.  &,c.  the  defendant  M^ing  been  previously  d^ly  sum<r 
moned,  &c.  to  a|i!pear  bekxA  us  the  said  jnstiees,  to  .make  his  defence  to^the 
said  informaiion^  now  hare  appears  before  us,  the  said  justices,  in  his  pr(^>ec' 
person;  ead  Inving  heard  the  said  ififormaiionjreddto  him,  )ie  is  asked  by  us^ 
the  said  juBticea^  £e.  why  1^  should  npt^be  convicted  of  th^  premises  charged* 
upon  him  in  and  by  the  said  kiformatiQn ;  and  ihersupon  be,  the  defeDdaat; 
deaieth  the  BOifttters  contained  in  the  aaid  information,  and  saith  tha^  he  is  not 
guilty  thereof,  aa  is  therein  alleged :  whereupon  we  the  said  justices,  dip  nmo 
here^  at  the  riequest  of  the  said  mfo^mer,  proceed  to  examine  into  thc^  truth,  of 
the  matten  eootained  in  the  said  infornwlion ;  and  thereupon  o»  the  day  and 
ytar  hmt  ^^Kforeamd^  at  W.  dMX  Jy  F.  officer  of  exciiBe,  and. IF.  fi.  officer  of 
excise,  on  the  part  of  the  said  informer  now  here  <oine  before  US|,  the  justices, 
and  beiBg  doly  awom,  ArC.  depose  and  aayo  ikt  wrjemses  as  follows.    4.nd 
firat,  the  ^aid  J.  F.  on  his  oath  saith,  thai  ha  is  an  officer  or  ei^cise.    TJbfit  the 
aaid  defendant  is  a.nudtsier  ai  Wangferdtrin  this  oounty,    That  he,  with  the 
said  W.  JR«  surveyed  the  maUhmse  of  the  defendant,  at  W.  aforesaid,  an  the 
said  I2ih  of  May ^  and  found  fijhar  ef  matt  in  operatim  nery  wet.    Tbat  the 
said  floor  of  maU  had  been  only  four  days<MM  of  the  cistern.    That  the  ssiid 
floor  had  been,  watered  since  it  was  thrown  from  the  cistern.    And  the  said 
W.  R.  upon  his  oath  saith,  that  he  surveyed  tie  said  maU-house  w^th  the  iaat 
witnesB  on  the  said  13di  of  Ifi^,  and  he  is  sure  that  the  said  floor  of  malt  had 
been  watered  s^nce  it  was  thrown  from  the  cistern.    That  it  had  been  out  of 
the  cistern  only  four  days  co  Ihe  said  12th  of  May*    And  tbe  said  dafendai^ 
is  now  here  again  called  upon  by  us  the  said  justices  for  his  further  defenoe  in 
the  premises :  but  no  otlm  evidence  is  now  here  predmced  to  'Us,  &lc^     Where- 
upon all  and  singuiar  the  preonises  being  8^n,^&c.  it  appears  to  us  the  said 
jiistices,  that  the  defendant  is  guilty  of  the  pfemises  charged  upon  him  in  and 
by  tlie  said  information^  in.  manner  and  form  a#  is  tjiereio  alWgeict    It  is  there- 
fore adjudged  by  usyd&c  that  the.  defendant  be  convicted,  du^  of  the  said 
cflance  charged  upon  him  as  aforesaid,  scoring  to  the  form  of  the  statute, 
^. . .  And  we  j6o  adjudge  that  tbe  defendant  hath  for  his  said  ollence  forfeited 
WU.4t.€L  '  In  witness  whereof  v^V  the  said  lustipes,  to  this  6ur  record  jof 
tonviction  have  set  our  hands -and  ^Is  at  IF.  aforesaid,  this  4tb  of  JtifM 

4hhaU  took  ^several  objections  $^  tliis  conviction.  1st,  The  information 
doea  not  expressly  shew  the  dflSuice  to.'  have  been  eomraitted  within ;  tbr^# 
months  before.  The  infonnatioa  m  taken  <m  lbB.2Mi  of  Jfi^  1805,  and  it 
ebarges  mu  offence  the  12th  of  Mmy  new  last  jmls^,  which  is  uncertain  and 
lMd;asit  may  eidbec  refer  toi^  12thdc^  last  pastiif  the  same  month,  ot  to 
the  sumtik  of  Jfiay  last  past,  whidi  wodd  carry  it  back  to  the  antecedent  year« 
Md  be  out  of  time ;  and  if  eitliei^  be  preferred,  it  /Htust  be  ih^fnanth,  being 
the  last  antecedent 

Per  Curiam,  It  is  alleged  to  be  ''  with^  three  menihs  wnw  last  pfst ;".  and 
coapling  that  with  the  .other  aUegatioa  it  makes  it  SH^ite  clejar. 

&  objection.  The  evideotce  does  not  prove  the  offence  to  have  been  com- 
B^itled  within  the  three  mmths.  The  witness  swears  that  on  ihe  said  i2tk  of 
'fay  he  surveyed  the  defetndant's  maU-house,  dt^e.  but  it  <^oes  not  appear  ii^ 
what  I2th  of  May  he  referred;  for  nan  constat  that  the  informatiop  was  read 
orer  in  the  presence  tf  tbe  witnea^;  or  tWt  be  referred  to  it:  and  these  are 
the  words  of  the  witness,  and  not  of  tbe  pmgistr^fcea. 
Par  Chrum.    The  eyideioe  k^etaM-M  A»  ielatie»  of  U  by  tbt^  aiagi#? 
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trvtet.  It  is  in  the  third  peraon,  ^  ib«  8unrejed/'4a&e.  and  not  in  the  first  per- 
soli,  as  coining  out  of  the  witness's  month ;  and  ther^fibrekmay  weii.refer  to 
the  same  date  before  mentioned  in  the  inibrmalion ;  and  4he  witaoascs  are 
said  to  depose  tn  the  j^emhes,  whiek  ineorporktes  It  with  what  goes  before. 

-  3d  objection.  >  It  does  not  appear  that  the  evideace  was  given  m .  the  pre- 
sence of  the  defendant ;  nor  is  it  supplied  by  shewing  that  all  tlie  .proceedings 
passed  in  one  day. 

Per  Cwriam.  It  is  all  stated  as  one  continning  transactioa  before  the  jus- 
tices on  the  4th  of  Jwu  1905,  when  the  Conviction  took  place.  After  sUting 
the  defendant's  appearance  to  the  summons  on  the  4th. of  June,  now  hot 
before  us,  dpc.  it  proceeds,  ^'ire,  the  said  justices,  do  mois  here  proceed  to 
examine,  d&'c.  and  thereupon  sn  the  day  emdyear  hut  aforesaid,  4^.  the.  wit- 
nesses nam  here  come  before  us,  dui  and  depose,"  d&c.  The  Court  will  .not 
intend  a  departure  of  the  defendant  where  thr  whole  is  stated  as  one  con- 
tinuing transaction. 

•3d  Objection  re-stated.  The  witnesses  are  stated  to  have  been  heard  on 
the  day  and  year  last  aforesaid.  Now  the  day  last  aforesaid  is  the  4th  of 
June,  but  ho  year  is  mentioned  there. 

Per  Curiam.  The  only  jear  before  mentioned  is  1805.  It  qipears  to  have 
been  after  the  information  exhibited  in  May  1805,  and  it  must  have  been  before 
the  signing  and  sealing  the  conviction,  which  was  on  the  4th  of  June  in  the 
same  year.  ^  . 

The  same  objection  was  afterwards  ivged  in  another  shape,  that  it  did  not 
appear  with  certainty  on  what  day  the  conviction  took  place ;  for  it  might  be 
drawn  up  and  signed  and  sealed  in  form  at  any  time  subsequent ;  *  and  there- 
fore the  date  at  the  end  did  not  necessarily  shew  that  it  took-  place  at  that 
time.     To  which  the  same  answer  was  given  by  the  Court  as  last  inentiooed. 

4th  Objection.  The  evidence  does  not  prove  an  offence  within  the  statute. 
The  offence  is  the  uwtting,  &c.  of  com  or  grain  making  into  malt,  in  a  state 
of  operation,  within  twelve  days  after  it  is  taken  from  the  cistern  used  for 
steeping  it.  The  evidence  is,  that  the  witnesses  found  ajloor  of  malt  in  ope- 
ration  very  wet,  which  had  been  watered  within  four  days  after  it  had  been 
taken  from  the  cistern.  But  com  or  grain  making  into  wudt  is  not  maft  -*  and 
in  8.  31,  of  (he  act  there  is  a  distinct  penalty  for  wetting  malt  before  delivery 
to  the  brewer :  and '  the  duty  is  on' the  mah  in  its  finished  state.  At  least  it 
should  have  been  stated,  that  it  was  so  wetted  before  it  had  been  taken  twelve 
daya  out  of  the  dstem  used  by  him  for  steeping  it.  Whereas  it  might  have 
been  in  operation /or  ftretsm^,  and  have  been  tdcen  out  of  the  cistern  used  by 
him/sr  bteming. 

Per  Curiam.  It  is  stated  to  be  s  floor  of  malt  in  operation,  which  implies 
that  it  was  not  finished.  This  is  the  langnageof  the  witness,  which  must 
huve  a  reasonable  mtendment,  and  is  to  be  understood  according^  to  common 
parlance  and  the  general  understanding  of  mankind :  according  to  which  the 
language  used  is  certain  enoughs  If  a  witness  were  to  give  eiidence  of  s 
prisoner's  colouring  a  shiUing,  npcn  an  indictment  on  the  statute  8  and  9  W. 
3.  c.  36,  it  might  equally  be  objected  that  the  base  blank  was-not  a  shilling; 
Boris  it  so;  yet  the  evidence  .would  be  perfectly  intelligible  and  relevant  to 
the  charge.  If  indeed  it  could  have  been  shewn  that  there  was  any  iray  in 
which  ajloor  of  malt  could  be  in  operation  for  any  other  purpose  than  that  of 
making  into  malt,  a  doubt  might  have  been  thrown  upon  it;  but  nonesuch 
catt  be  suggested. 

.  5th  Objection.  The  evidence  does  not  prove  the  defendant  to  have  been  a 
makster  at  the  time  of  the  offence  alhsged  to  have  been  committed.  The  witness 
lAily  says  that  the  defendant  is  a  maltster.  That  must  refer  to  the  4th  of  Jnm 
on  which  the  witness,  was  examined;  but  non ^constat  thtd  the  defendant  was 
a  maltster  on  the  12th  of  May.  And  this  is  not  supplied  by  the  witness  saying 
that  he  went  to  the  Malt  ikouu  of  the^  drfendant  aa  the  12th  of  May;  fora 
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nian  nMy  luiTe  a  maMumsef  wmd  j^  uoi  be  ^makster;  or  he  mmf  have  a  buitd- 
ing  called  tke  muJihomte ;  or  h  might  be  his^uialt-hoiiae  in  the  oeeupatioa  or 
poancwiOB  of  a  tenaot  or  other  person.  'It  is  not  eveD  staled  thai  the  maU  or 
the  eUiem  belonged  to  the^defefidaiit 

Tke  Camri  said  the^  would  hear  the  prosecutor^  counsel  on  this  okgection. 

Friert  in  soppbrt  of  the  conviction,  contended  that  the  defendant  appeared 

to  hare  hcfen  a  maltster  at  the  time  of  the  offbooe  comn^itted,  Ist,  by  reference 

to  the  tnlbrfeation  where  the  fact  is  so  alleged,  and  which  is  connected  with 

the  endenee  by  the  relatire  word  $aid^  (That  the  smd  defendant  is  a  maltster, 

&C. :)  and  be  cited  Rez  ▼.  Tucke^^a)  where,  in  a  conriction  on  the  stat«  6  d&  7 

W.  3.  c.  11,  for  proiane  cursing,  the  information  stated  that  the  defendant  on 

such  a  day,  adtuac  extsleas  g€nerosu$  el  uUra  aiaiem  sezefecem  annarum,  did, 

on  the-  aameday,  profhnely^  swear,  ^lc;    And  ^le  witness  deposed  that  the  urid 

defrndami^  on  the  said  day,  swore,  d&c.    A^  one  of  the  objections  was,  that 

the  statote  making  a  differesce  in  the  punishment  according  to  the  degree  and  ' 

age  of  the  offender,  the  witneaB  oqgbt  to  hare  proved  that  he  was  a  gemiUnum 

and  a60oe  16  yar$  of  age,.    Bui  the  Court  were  of  opinion,  thai  this  suiB* 

eiently  appeared  by  the  ^*pradi€iui  defendens,"  .which  referred  to  the  person 

80  deaeribed  in  the  informatioB.    So  maUtier  is  a  descriptio  perianm  in  the 

information,  to  which  the  witneas  must  be  eupposedto  refer  by  the  word  said. 

2dly.  It  must  necessarily  be  collected  from  the  evidence  staled,  that  the  defend* 

ant  was  a  maltster  at  the  lime  of  the  d&nce  committed;  fibr  the  witness,  an 

eieise  officer,  aiya  that  he  ^roeyecf  tke  drfemdamt*s  mali'hauee  on  the  12th  of 

May,  and  found  a  floor  of  mall  in  operation,  dec.    N^ow  the  d^endani  could  not 

have  had  a  mtt^'hause  in  which  malt  was  in  operation  without  being  a  malt- 

ster ;  nor  coold  the  officer  have  snrveyed  it  (which  is.  a  technical  phrase)  unless 

it  were  first  entered  by  the  defendant  as  a  mak'hmise.    And  he  added,  that  it 

was  a  novel  doctrine  fo  reqtire  su6h  extreme  nicety  in  setting  out  the  evidetice 

in  convictions,  the  true  object  of  requirin?  yrhich  was^that  th^  witness  should 

Bd  be  made  to  swear  to  the  law ;  but  if  his  langtiage  were  intelligible  td  the 

magistrates  at  the  time,  and  they  draw  the  conclusion  of  >gnilty  from  ^it,  it  was 

sofficieai :  and  credence  ought  to  be  given  to  the  justness  of  their  concluaion, 

which  it  b  within  their  province  to  make,  Rez  v.  Smith,  8  Term  Rep.  588, 

aaless  the  contrary  expressly  appeak'ed.^    It  b  more  like  a  demurrer  to  evidence 

than  a  special  verdict     Her^  the  defendant  being  {Hesent  at  the  time  and 

bearing  the  evidence,  it  was  competent  to  him,  if  he  had  not  been  a  maltster 

at  the  time  of  the  o^eace  committed,  to  have  stated  that  by  way  of  defence 

when  called  upon ;  and  not  having  done  so,  the  fiur  conclusion  from  the  whole 

of  the  evidence  was,  that  he.  araa  then  a  maltster. 

Akhatt,  m  reply,  aaid  that  the  case  bf  Rez  v.  I\uke,  stood  alone :  for  that 
where  the  degree^  dMovfptroo,  or  age  of  the  party  was  a  competent  part  of 
tbe  offence,  it  #as  as  necessary  to  be  proved,  to  sustain  a  conviction,  as  any 
other  independent  feet:  though  it, might  be  otherwise,  where  it  was  only 
stated  by  way  of  addition,  pro  forma,  -That  the  witness  did  not  prove  that  it 
was  an  eiUered  malt-house^;  still  less  that  it  had  been  so  entered  by  tke  defmd- 
oat.  And  the  mere  term  mrveyed,  which  wai  in .  common  nae,  and  not  con- 
fined to  a  technical  aense,  did  not  necessarily  imply  that  the  roalt>house  had 
been  eiUend  bp  the  defemdanif  and  could  not  have  supplied  the  want  of  find- 
ing sdch  a  fact  m  a  special  verdict 

Lord  ELUMBOROveH,  C.J.  (after.expressing  great  donbt  of  the  case  of  The 
^if^  V.  Tucie,  particularly  a»  to  making  any  intendment  as  to  thepartjr'a  age, 
without  evidence  of  it,  merely  by  the  reference  from  the  word  prmdietus-  to  the 

(t)  3  Ld.  lUym.  1386.  Tbe.  same  caie  if  reported  in  1  Sen.  Cat.  ^,  and  8  Mod. 
%o,  which  latter  book  iayi  Ihat  lince  the  defendant  was  charged  with  two  shiUings  for 
every  offence  it  ihould  be  intended  that  he  was  a  gentletfian/it  so  charged  by  the  in- 
f^natt]  and  that 'it  shoald  also  be  intended  that  he  was  ef  age,  if  so  charged  by  the 
lafoimer.  ■  •  *  ' 
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diegaiioa  in  the  inferiDatkMi;  diough  he  ineli^ed  to  think  that  the  addkiM 
of  gitunnu  might  he  so  adopled  iat»  the  eTid^oe ;)  upoA  theeeoond  groiuMl, 
Mid,  If  my  naterial  fact  weie  wantiiif  ta  the  evideeQe  to  make  oat  the 
eharge,  I  should  be  rery  onwilliiig  tosof^jF  It  hy  iotMidmeat;  but  t^uig  the 
whole  of  the  et ideife^  together,  it  doee  eoffioiently  appear  thiKt  the  defendaDt 
waa  a  makater  at  the  tune  of  the -ofience  conmktied.  All  the  cttiicalty 
ariaea  from  the  order  ki  which  the  efidence  waa^takea  down.  The  wknesB 
hegma  by  atatiBg  that  the  defeadaBt  is  a  mahat^ ;  which  would  «efer  to  the 
time  he  is  qpeakii^,  m.  the  4th  of  Jtmi^  But,  without  adTerting  to  that,  see 
how  the  eridenee  would  atand  without  it.  The  witaeaa  then  dqpoBod,  tiiat  m 
ike  liUk  of  Ma9,  he  swrm^ed  the  mOU  kmtse  0/  ike  defindtmi^  wad  fiHind  t 
flaor  of  aaalt  in  operiKtion,  ite.  Now  it  eoold  not  be  then  the  defendant • 
mak-kmse^  not  could  the  offiecr  then  have  nwe^red  it,  unleaa  He  dcftmiamt 
had  eiAertd  the  malt-houae  ei^i  mMsier^  it  would  otWwiae  kaTe  been  mia- 
cdled  the  delimdant'a  aMle^eiue;  The  term  jnraey  too  m  ua6d  in.  the  ia$k 
acta;  and  I  believe  that  the  officer  haa  no  authoiity  to  aui vey  m  iiielt4ioqae 
unleas  it  be  entered  aa  8nck(a)  -And  this,  it  muat  be  remembered,  ia  the 
language  of  theexciae  oiBeer  who  ie  relatingwkat  he  did  in  the  eeavse  of  his 
duty  is  such  officer ;  and  the  evideiice  given  hy.him  naterally  import^that  the 
malt-houae  of  the  defendant,  wlnek  he  aurveyed,  hekmged  to  the  defendant  in 
the  character  of  mahater. 

Obobb,  .J.  I  doubted  at  firat  whether  it  aufficiendy  appeared  upon  the  face 
of  the  conviction  diat  the  defendant  waa  proved  to  be  a  realtater  at  the  time 
of  the  dfience  coqunitted;  but  I  think  we. moat  noderatand  tke  langaage  of 
,the  witnesa  aa  it  wookl  be  understood  hy  common  men  :  and  ^eon^men  man 
would  understand  from  the  words  uaed  by  the  wilneaa^  tkat.>the  defendant  was 
a  malteter  on  the  Iftth  of  Jfoy,  when  the  witness,, as  an  excise  officer,  jar- 
eeyed  ki$  imalt-fk^use ;  and  that,  I  think,  ia  the  fair  import  of  the  evidence. 

Lawhjbngs,  J.  I  must  own  that  I  have  great  doubta  whether  -the  feet  of 
die  defendant's  being  a  maltater  at  the  time  of  the  offence  alleged  to  be  oofn- 
mitted  sufficienUy  appeara.  -I  have  ahraya  conaidered  that  in  these  eommary 
convietiona  die  eTidencei  necemary  to  support  the  charce  ought  to  be  {Hreeiae; 
and  it  is  not  usual  to  have  recoume  to.  inference,  in  or&r  to  support  a  coovicp 
don.  There  must  he  some  mistake  in  the  report  of  Twsk^s  case  in  Ltird 
jRayaidiid; .  ibr  it  ia  dear  that  the  defeodant'a  age  ought  .to  have  been  proved; 
for  kia  being  above  16  was  an  ingredient  in  the  offence,  created  by  the  atetute ; 
and  it  has  k^en  the  conatant  praetiee  of  the  Court  to  quadb  conv^ctipna  if  not 
supported  by  the  evidence  st^ed.-  Now  auppoaing  the  evidence  given  here,  to 
which  it  u  9aid  that  our  attention  b  to  be  confined,  hid  only  been  that  the 
officer. furesyM  the  drfemdmn^s  wttMkmue;  cian  we  infer  merely  frotti  the 
word  snmiejr  that  the  malt4iouae  smrvej^ed  wM  a  melt^hooae  enleW  h  ^ 
Stftmdtmt^  and  that  he  waa  a  maUsUt^t  the  timet  Thia,  I  think,  woqid  be 
going  further  m  aoppoK  of  a  conviction  than  any  caae  haa  yet  gone  the  length  oC 

Lb  Blanc,  J.  It  ia  cleap  that  the  evidence  need  not  be  given  in  any  pre- 
cise technicd  form  of  woida.  It  is  aufficient  if  we  coUeet  ftonv  the  plain 
import  of  the  language  used  that  the  offimoe  charged  was  proved.  -  The  evi> 
dencci  itmuat  be  remembered,  ie  giten  in  the  praaence  of  the  defendant 
The  witness  is  an  excise  officer,  who  naturally  givea^hia  evidence  in  the  Ian- 
ipage  appropriate  to  his  situation.  He  states  ubat  ke  surveyed  tke  wmMouu 
df  tke  dtfendi^t  on  the  aaid  12thef  Jfey,  and  found  a  Jfosr  of  mtUt  in  opera- 
efen,  fee.  And  the  ^cation  ia,  whelber  the  magistratea  ape  not  prima  facie 
to  coHeot  from  thia  evidence  that  the  defendant  waa  a  maltster  at  that  timat 
There  is  no  contradiction  to  this.  And  if  it  were  sufficient  prima  facie  evi- 
dence  from  whence  the  magistrates  might  cdlect  that  fact,  it  is  sufficient  to 
warrant  the  conviction.. 

Ponviction  a^rmed. 

(a)  Thif  waa  lo  stated  at  the  bar. 
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'  Hordcastle  and  Othera  i^.  Suart 

7¥aift,8B».    Ap«iia6,1606. 

Where  a  ship  was  cbertored  on  a  Toyage  ^m  Xenion  to  Daminiea  and  back  to  London* 
at  a  cerikin  rate  of  freight  upon  the  oatward  cargo ;  and  after  delirerhig  her  outward 
cargo  at  Apvtraida,  the  charterers  were"  to  prtiride  her  t  fhll  cargo  homewaid  at  the 
cvfrent  IMght  froib  /Mwraioi  to  Lomdmij  Ae.  $  held  that  an  ioan^ance  b3r  the  owner 
of  the  ahip  oo  the  fffei||^  a<  aiU  frpm  Dowumica  <e  Lomira,  attached  while  the  ahip 
laj  at  Dmrninitu  d^liverin|^  her  outward  cargo^  and  before  any  part  of  the  bomeward 
cargo  waa  ahipped,  ^uriqg  which  time  she  waa  captured  bj  an  enismy  ;  the  oontraet 
of  afi^igbtiiient  by  the  charter-party  being  entire,  and'  the  ritk  on  the  policy  haTing 


THIS  was  an  aetioo  <M  t  poiaoy  of  inaartnce  o|i ,  freight  of  the  ship.  The 
Marqvia  ff  JLamadomn^  \'ai  and  from  Damimiea,  and  all  or  any  of  the  West 
Li£a  iaiaiida  {Jtmudea  and  Si.  Domingo  eioepted)  to  Ltmdffk/*  warranted  to 
Bail  o«  xir  betbfe  the  1st  of  A^guH  1805«    The  declaration,  after  stating  the 
poUcjy  which  waa  j^  the  usual  ibrai>  alkg^  that, before  the  making  of  the 
policy  the  plainti&,  hy  a  charter-party  of  afieightment, of  the  ^ihoi  August 
1804,  chartered  the  ship  to  Vtfuhari  and  Haj^  for  a  v^ynge  from  Londgn  to 
the  island  of  Dominica^  and  hdck  to  London,  upon  these  amongst  other  terms 
and  eonditieiw,  that,  the  master  should  take  on  board  in  the  river  Tkamts  all 
sHch  gooda  aa  the  freighters  could  procure  on  freight  foi  Domfnicaf  6cc.  and, 
as  soon  after  the  Ist  of  Oeiober  1804  aa  required  by  the  freighters,  sail  with 
the  first  Wost  India  coavoy^toDomisiiea,  uii  there  deliver  her  outwardpbound 
cargo,  and  take  on  board  at  Bomklica^  |rom  the  corre^pondenty  of  Vrqukart. 
and  Hope^  a  foil  cargo  ofv  Wmi  /iMfta  produce  ai  tkt  curr^  freight  for  hen* 
don,  and  so  loaded,  proceed  with  the  Joay  oonvof  fpr  Engkmd,  provided  the 
ihip  should  have  arrived  at  Domsmea,  and  ready  to  discharge  90  days  previous 
thereto^    And  t/rquhart  and  Hope  thereby  agreed  to  pay  the  plaihtifi  half  of 
the  net  freight  which  the  ship  should  make  outwards,  provided  such  net  freight 
ibould  exceed  1000/.  but  if  it  did  not  amount  to  1000/.  then  they  should  pfty 
the  plaintiffs  500/.     And  Urquhart  and  Hope  also  bound  ^themselves  to  pro- 
cure for  the  ship  at  Dominica  a  fiill  cargo  at  the  current  freight  for  London, 
uid  to  dispatch  her  homeward  by  the  May  convoy,  if  she  arriyed  there  and 
ready  to  discharge  90  days  previous  to  the  sailing  of  the  said  convoy,  d&c. 
Bat  if  the  ship  sailed  with  the  May  convoy,  and  was  not  frilly  loaded,  after 
having  arrived  as  before  specified,  when  the  freighters  agreed  to  pay  the  own- 
ers dead  freight  for  the  deficiency ;  and  if  she  was  detained  sfter  the  May 
coQvoy  through  default  of  the  freighters,  they  agreed  to  pay  the  owners  10/.  a 
day  demurrage,  until  the  sailing  of  the  next  convoy,  d&c.    The  plaintifis  then 
averred,  that  after  the  making  of  tli«  charter-^ art^,  the  ship  took  in  her  out- 
ward-bound cargo  on  freight  for  Dominica,  and  saded  within  the  time  required 
from  the  River  Thames  for  Dominica,  and  arrived  there  on  the  6th  of  Fehru- 
^  1805,  and  delivered  her  outward  cargo,  except  such  part  as  was  necessary 
^d  customary  to  keep  on  board  i^itil  some  part  of  the  homeward  cargo  should 
be  loaded.    That  after  the  arrival  of  the  ship  at  Dominica,  the  correspondents 
^  Urqtihart  and  Hope  had  procured  a  full  cargo  of  West  India  produce  to 
^d  the  ship  on  freignt  from  thence  to  London,  which  cargo,  at  tne  time  of 
the  loes  after  mentioned,  was  there  ready  to  be  loaded  on  boArd  the  ship ;  but 
^vt  before  she  could  take  any  part  of  the  homeward  cargo  on  board,  and 
^hile  she  lay  at  Posif ntca,.  and  before  the  sailing  of  the  May  convoy,  she  was, 
00  the  22d  of  Telfruary  1805,  captured  by  the  enemy. 

At  the  trial  before  Lord  EUenborough,  C.  J.  at  Guildhall,  the  policy  and 
charter-party,  which  appeared  to  have  b^n  made  as  stated  in  the  -declaration, 
were  proved ;  and  that  the  ship  having  sailed  on  the  voyage  described  arrived 
tt  ^Mitaiea,  and  unloaded  great  part  of  her  outward-bound  cargo^  but  before 
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she  had  taken  in  any  part  of  her  hoineward4)oand  cargo  was  captured  there 
by  the  IVench  on  the  23d  of  February  18(IS.  ^  Wbereiqpon  it  was  objected, 
that  the  policy  on  the  freight  homewards  did  not  attach^  inasdniich  as  no  pari 
of  the  homeward  cargo  was  laden  cm  board,  fhtmi  which  time  only  the  risk 
commenced.  And  it  was  endea? oured  to  distinguish  this  case  frqni  Jlkmi^san 
V.  Taylor,  G  Term  Rep.  478,  where  the  insurance  was  on  a  va&ceef  policy  pa 
freight  on  a  chartered  ship  at  and  from  Loadam  to  Tener^e,  and  at  and  from 
thence  to  the  West  Indies;  and  whtah,  it  was  satd,  tarqed  on  the  entirety  of 
the  voyage  insured;  the  freight  being  coyenanted  to  be  paid  for  the  said  voy- 
age according  to  a  stipulated  rate  per  pipe  for  500  pip)ss  of  wine  ^  wliereas  this 
iras  an  open  policy,  and  the  freight  was  to  be  estimated  according  to  the  quan- 
tity of  goods  on  board ;  of  which  there  never  were  any,  and  therefore  no  in- 
ception of  the  freight,  and  consequently  not  of  the  insurance  on  it.  And  this, 
it  was  argued,  was  the  same  as  if  the  ship  had  sailed  from  Dominita  without 
any  goods  on  board.  Lord  Elknborfmgh,  C:  J.  however,  over^^niled  the  objec- 
tion, thinking  the  case  was  governed  by  Homp^ofiv.  Tiifl&r^  and  that  the 
existence  of  the  charter-party,  ^ving  an  entirely  to  the  conirabt  of  freight, 
was  decisive ;  the  voyage  having  once  commenced.  The  plaiatiflb  aecordi^y 
recovered  a  verdict.  .  '  ^  '  - 

CUurtno  now  moved  for  a  new  trial,  upon  the  same  grounds  of  distinction 
before  taken  between  this  and  the  fornifer  case.     B^t 

Lotd  £llenboroi7C(h,  C  J.  said,  that  it  was  dear  that  the  under^writer  v« 
liable,  upon  the^autherity  of  Thoti^pscn  ir.  T^kr;  the  voya^'  having  com- 
menced in  which  the  freight  was  to  be  etaned  according  to  the  terms  of  the 
charter-party,  which  made  it  one  entire  contract,  and  Wfai6h  voyage  was  msnr- 
ed  by  the  policy.  '  That  in  Tkm^gmn  v.  Toiytor  the  loss  happened  hefbre  the 
ship  arrived  at  Tenerife,  where  she  was  going  to  Mch  her  freight,  and  yet  the 
under^writer  was  holden  td  be  liable.    The  other  Judges  coa6arring> 

Ral«  refii8ed.(l) 

(I)  yi4«  MackeuzuY^  SkedtUm^U  Caiiipb.431.  JUmn#4toa  v.  Oflumbian  Jnsura/tut 
Company^  3  Johns.  49.  Taylor  v.  LoweU,  admr.  3  M«s8.  Si.  See  alio  Forbes  y.  Cowi$, 
1  Campb.  590,  and  the  distinction  takea  by  Lord  EUnkarough  between  that  ease  and 
the  text. 
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Robertson  v.  Patterson. 

7Ea8f,405.    June  6, 1806. 


The  defendant^  a  leaman,  beia|(  out  upoa  bail  on  proceM  lor  a  debt  under  SiOr.  was  itit- 
prceicd  into  the  King's  serrioe ;  and  aa  he  ^nuTd  h^ve  been  entitled  to  hia  diichvge 
if  in  custody,  by  virtue  of  the  stat.  32  6.  3.  c.  33.  s.  82,  the  Couct,  on  application  of 
the  bail,  ordered  an  extmeretur  to  be  entered  on  the  bail  piece  in  the  firet  instance. 

THE  defendant,  being  a  seaman,  was  arrested  at  the  suit  of  the  plaintiff  for 
a  debt  of  17/ ,  and  bailed ;  after  which  he  was  impressed  into  his  Majesty's 
seryice,  where  he  is  still  retained.  In  the  last  term,  the  defendant's  bail  ap- 
plied to  a  judge  in  court  for  a  habeas  corpus,  directed  to  the  commander  of  the 
ship  on  board  of  which  the  defendant  was  after  he  was  impressed,  to  bring 
him  up,  for  the  purpose  of  being  rendered  in  discharge  of  his  bail ;  which 
was  denied :  and  thereupon  a  rnle  itt5t  was  obtained  for  entering  an  exoneretur 
on  the  bail-^iece,  on  the  ground  that  by  act  of  law  the  bail  were  rendered  in- 
capable of  taking  the  body  of  the  defendant  for  the  purposed  of  rendering  him, 
and  therefore  ought  not  to  be  prejudiced :  and  that  if  he  had  been  in  the  service 
at  the  time,  he  could  not  have  been  arrested  for  a  debt  of  17/. 

Lowes  now  shewed  cause,  and  argued  the  case,  first,  on  general  grounds, 

that  the  bail  had  by  their  recognizance  undertaken  at  all  events  to  render  th^ 

body  of  the  defendant,  or  pay  the  debt,  &c. ;  and  the  plaintiff  ought  not  to  be 

prejudiced  by  the  exercise  of  a  prerogative  to  which  the  bail  knew  that  the 

defendant  was  liable  at  the  time  when  they  became  bail  for  hifn,  and  which 

could  not  have  been  exercised,  if  the  defendant  had  remained  in  custody. 

That  this  distinguished  the  case  materially  from  cases  under  the  alien  act,(a) 

where  an  ex  post  facto  law  had  rendered  the  bail  incapable  of  performing 

the  condition  of  their  recognizance,  by  enabling  the  Ring  to  send  the  defeo£ 

aiit  out  of  the  kingdom:  and  which  would  have  operated  oh  him  if  he  had 

remained  in  custody.     But  here  non  constat  that  the  defendant  itiight  not  be 

&t  large  again  before  the  bail  could  be  called  upon ;  final  judgment  not  having 

heen  yet  signed.     And  the  Court  had  refused  to  enlarge  the  time  for  bail  to 

render  their  principal  on  account  of  the  illness  of  the  principal,  whose  life 

wo^ld  have  been  endangered  by  the  removal,  Wynn  t.  Petty,  4  East,  102; 

saying,  that  the  inconvenience  should  rather  be  borne  by  the  bail  than  by  the 

V^iintiff,  who  would  otherwise  be  delayed  of  his  right.   2dly,  He  relied  on  an 

(•)  Merrick  v.  Voucher,  and  other  cases  of  the  same  sort,  6  Term  Rep.  50.  56. 
Vol.  IV.  25 
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affidavit  which  stated,  that  the  bail  had  declared  that  they  were  indemnified, 
which  fact  in  the  cases  under  the  alien  act  the  Court  had  required  the  bail 
making  the  ap^ication  to  negative  befinre  they  would  grant  the  applicatioo. 
And  the  affidavit  also  sUted,  that  after  the  defendant  was  impressed  he  had 
agreed  to  enter  as  a  volunteer,  and  had  received  the  bounty. 

Sir  F.  Gibbs  and  Espimuse,  c<mtra,  denied  the  fact  of  the  bail  being  in- 
demnified, of  which  they  desired  time  to  procure  an  affidavit,  on  the  ground  of 
surprize.  And  as  to  the  defendant's  having,  since  his  being  impressed,  entered 
and  received  the  bounty  money,  it  could  not,  they  said,  vary  the  condition  of 
the  bail.  On  the  general  ground  they  relied  principally  on  the  stat.  32  G.  3.  c 
33.  s.  22,  which  enacts  that  no  seaman,  d&c.  on  board  any  of  hi^  Majesty's  ships 
$haU  be  liable  to  be  taken  out  of  the  King's  service  by  any  process  or  execution 
whatsoever  (other  than  for  some  crinfinal  matter,)  unless  such  process  or  exeeu- 
tion  be  for  a  real  debt  contracted  by  such  deaftan,  d&c.  when  he  did  not  belong 
to  any  ship  in  the  King's  service,  or  other  just  cause  of  action,  d&c.  to  the 
value  of  20/.  at  the  least,  d&c.  And  if  any  person  be  arrested,  contrary  to  the 
intent  of  this  aot»  i|  enables  any  judge  of  the  Goort,  cm  ap|»lic«taoo,  to  du- 
char^re  him.  It  appears  from  thence,  that  if  the  defendant  had  been  rendered 
in  discharge  of  his  bail,  it  would  have  been  a  nugatory  act,  as  he  would  the 
next  m<Mnent  have  be^i  entitled  to  his  discharge :  and  as  the  defendant  cannot 
now  by  law  be  taken  out  of  the  King's  service,  the  bail  ought  not  to  be  pre- 
judiced ;  but  the  Court  will  at  once  enter  an  exoneretur  on  tbs  bail-piece  apoo 
the  same  principle  as  in  the  case  of  one  out  upon  bail  who  becomes  a  peer, 
Drider  v.  Shirky,  DougL  45. 

Lord  EixsNBOROiTOBi  C.  J.  at  first  suggested  what  might  be  considered 
as  the  rdative  situation  of  the  defendant  and  bis  biul  in  respect  of  the  Crowo. 
That  the  bul  being  the  manucaptors  of  the  defendant  had  a  right  to  retake 
him  while  he  was  at  large ;  and  the  Crown  also  had  a  right  to  his  personal 
service  as  a  seaman.  That  if  the  bail  were  desirous  of  exercising  their  ri^ht 
of  caption,  they  should  have  done  so  before  the  Crowp  interposed,  and  ac- 
quired by  the  impressing  of  the  defendant  a  possessory  right,  as  it  were,  to 
bis  person :  and  that  that  possessory  right  could  not  be  devested  by  any  ex 
post  facto  act  of  the  bail  That  here  therefore  the  Crown  had  a<M|uired  bj 
act  of  law  a  right  to  the  defendant's  person  paramount  to  the  right  of  the  2mu7 
to  take  him. 

Afterwards  all  The.  Courts  upon  consaltatiosi  agreed  that  as  tho  granting  i 
habeas  carpus  to  bring  up  the  defendant  for  the  purpose  of  being  rendered  by 
his  bail  would  only  be  going  through  a  circuity  of  delay  and  expence,  which 
could  answer  no  purpose  whatever  to  the  plaintiff,  as  the  defendant  would  be 
immediately  entitled  to  his  discharge  under  the  provisions  of  the  staL  32  6.3, 
by  which  no  seaman  oould  be  taken  out  of  the  King's  service  by  any  process, 
&c.  for  a  debt  to  any  amouot  contracted  after  he  was  in  the  service ;  nor  by 
any  process,  &c.  for  a  debt  under  20/.  contracted  before  he  was  in  the  King's 
service ;  which  latter  was  the  present  case :  (and  in  that  respect  the  case  was 
assimilated  to  Bond  v.  Isaac,  1  Burr.  339,  where  such  a  course  was  taken :) 
therefore  they  thought  it  was  more  consonant  to  sound  sense  at  once  to  enter 
-  an  exoneretur  upon  the  bail  piece,(a)  without  going  through  the  forms  of  a 
luSfeas  corpus,  a  render,  and  immediate  discharge  of  the  defendant  Bat 
before  they  made  the  rule  absolute*  they  required  the  bail  to  make  an  affida¥it 
that  they  were  not  indemnified :  and  a  satisfactory  affidavit  of  this  fact  having 
been  produced  on  a  subsequent  day, 

3^  Court  made  the  Rule  ab8olttt^(l) 

(tf)  ATide  W0od  ▼.  MUeheU;  6  Term  a«p.  d47,  where  this  was  done  in  the  case  of  one 
wnder  seoteUce  of  transportation  for  felony.  But  in  Skoff  r.  8kMf,  7  Tern  Rep.  S96| 
i^ew  the  defendant  was  in  eustody  on  a  oharta  of  felony,  the  Court  granttd  a  mktst 
corpus  to  bring  him  up,  in  order  that  he  might  be  rendevod  by  hie  bail. 

(1)  Vida  Fikoim  v.  Mtim^  13  £asi»  dJ87. 


IN  THE  FORTY-SIXTH  TEAK  OF  GEORGE  UI.         106 


Brown  v.  Rawlins. 

7  But,  409.    June  7. 1806. 

Where  the  tenantB  of  a  manor  ioirmerty  belonging  to  a  monaalery,  holding  ly  hvrder  «ar- 
vica,  and  the  dtfmee  tf  TifmimmaJk  Matfa,  mider  eofy  tf  tdmi-rM,  and  whoae  ettatM 
pawad  htf  mmrrmdtr  mUL  mdmUkMM%  alMwed  mi  OTidence  hf  aiinraad«ra  a«  ftr  back  aa 
they  e-iiat^d  ia  writing ;  by  admiaaiona  irom  the  17tii  of  Bliz.  to  the  14  Car.  1 ;  b/  ««• 
chaqner  decreea  between  the  lords  and  tenants  in  the  times  of  Elis.  and  Jec.  1 ;  and 
bj  an  inquieition  of  the  jury  at  the  coort  baron  of  the  lord  in  the  2  Jae.  3 ;  that  they 
were  eopyhnMers  if  nUenCnnea,  with  jCnea  ttifUAm^  holding  muoriimg  la  the  autom  cf 
fcmiwtdry  of  iJU  mmnor  (or  ate^nUng  ta  tta  aiMCoai  0ftM  mmnar  gaBarally)  witbant 
alatiag  thooa  to  hold  ol  l4a  will  tf  Cla  lor4  •  admittiag  thia  avidaaoe  to  oatwaft|h  proof 
of  miniater>  accounta  in  the  30th  and  31st  Hen.  3  i  a  grant  of  the  manor  from  the 
cTown  in  the  9th  Car.  1,  including  these  estates  under  the  name  of  Untments  of  A«r^ 
h^mdry;  aubaequent  meane  conreyaneea  reserving  the  coal  mines,  Ac.  in  certam  die* 
trtcta ;  nn^  ndnisaiona  ftom  I6G3  to  1777  (inatuding  admiaaiona  of  the  aavenl  tesanta 
to  the  oatato  immediately  in  ^aaation)  in  all  wbidi  tbey  wera  atatad  to  hold  M  tk§  msft 
9f  cAa  lord  mm  well  aa  oeeordtng  to  the  ctutoim  of  kusbondiry  tf  the  mmnor^  A^. :  Yet  aa 
there  waa  evidence  for  more  than  a  centunr  p^t  that  the  lord  had  leased  the  coal  and 
limestone  under  the  copyhold  lands  in  different  parts  of  the  manor,  and  had  received 
rent  for  the  same ;  ann  that  the  leaaeea  of  die  lord  and  not  the  tenanta,  had  taken 
the  ooal  ami  Umeatone  ;  bold  that  atfeh  acta  of  ownanhip  explainad  the  nalnra  of  the 
tannre  m€c&rdUig  to  tko  autom  ^  the  hutbomdry  of  tko  wuttmr,  Ac.  and  ahewed  in  aid 
of  the  other  evidence,  that  the  freehold  waa  tii  the  lord^  and  not  in  the  tenanta.  And 
at  any  rate,  the  evidence  preponderating  so  mnch  in  favour  of  the  lord,  the  conrt 
would  not  disturb  a  verdict  given  fbr  him. 

THIS  w»  an  action  of  treiptaa  far  fareaidfig  and  Entering  the  plaintHT'^ 

eloee  in  the  towaahip  otBaehoarth'mtbeeoatttjoiNart^mmherkmd^  part  of  « 

form  there  called  LmogUad  Fwrm^  and  making  trenoben  and  pita  in  tke  aoiL 

The  defendant  pleaded,  lat,  not  guilty,  to  the  farce  and  anna;    ddhr.  To  the 

residae  of  the  tremaa,  that  the  locus  m  que  waa  the  efeM,  b&U  and  ^^reekM  of 

the  Dake  of  Narikumberhmd,  as  whose  senrant  the  defendant  jnstifod.    Sdly^ 

To  the  same  reaidue,  that  the  Dnke  was  seised  in  fee  of  the  manor  ef  I)^ 

nmah  or  TynemtrnthshMre^  whereof  aa  wdl  the  hums  m  quo  as  other  land  in 

Baehmorik  was  and  immemorialiy  had  heen  parcel  and  a  copyhold  tenement  of 

the  manor,  demised  and  demiseable  by  copy  of  coart*roll  by  the  lord  on  his 

iteward  in  fee-simple  or  otherwise  ai  the  wiU  of  ike  lordy  according  to  the 

custom  of  the  manor ;  and  that  the  Dake»  being  so  seised  of  the  manor,  was 

by  reason  thereof  eiUHled  to  all  mines  and  vctiM  of  eoal  in  and  imder  the 

locus  Ml  qao,  and  to  bore  far,  dig  for,  and  get  such  mines  and  f eins  of  coal : 

wherefore  the  defendant,  as  senrsnt  to  the  Dake,  entered  and  dug,  dec.; 

tad  so  justified  the  trespasses.    Reidication  to  the  plee  of  soil  and  freehold) 

ailegmg  by  way  of  inducement  Sir  if.  W.Uddley's  seisin  of  the  locus  in  quo^ 

parcel  of  a  customary  tenement  hdden  by  copy  of  court-roll  of  the  same 

nsDor  m  his  dememe  as  of  fee,  according  to  the  oostom  of  the  manor,  and 

\  demise  by  him  to  the  plaintiff;  trarersed  the  allegation  of  aoil  and  fiieehoM 

'm  the  Duke.    To  the  last  plea;  after  a  similar  inducement,  the  replication 

trtTersed  that  the  heus  in  quo  and  the  other  land  were  and  immemorialiy  had 

beea  parcel  of  a  copyhold  tenement  of  tbesaid  manor  demised  and  demiaeahle 

^  copy,  dM3.  by  the  lord  or  his  steward,  in  fee  simple  or  otherwise  el  the  will 

9Jf^  the  lord,  according  to  the  custom  of  the  manor,  as  n  the  last  plea  alleged* 

The  rqoinder  took  issue  on  each  of  the  traverses. 

At  the  trial  before  €%oNi6re,  J.  at  the  last^mnner  issizes  for  the  eoonty  of. 
fforthmmberlemd,  the  contention  between  the  partiea  was  ss  to  the  nature  of 
the  teoore  of  the  plaintiff's  estate,  whether  cepphold  or  of  the  nature  of  Copyu 
IkM,  as  contended  for  by  the  Duke,  who  daiuMd  a  right  to  enter  and  dig  for 
^al :  €T  freehold,  or  customary  freehold,  as  contended  for  by  the  plaintiff,  who 
^«  tenant  to  R.  W,  Orey,  Esq.,  and  resisted  the  Duke's  claim. 
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The  defendant,  who  took  the  affirmative  of  the  iasaea,  gave  the  foUowing 
evidence :  1,  an  examined  copy  of  the  enrolment  of  letters  patent  of  IGth  of 
May,  9  Car.  1,  whereby  the  Crown  granted  the  manor  of  Tynemuntthskirt  m 
fee  to  W.  Scriven  and  P.  Eden,  Eaqra.,  with  all  its  righto,  members,  and  ap- 
purtenances, and  all  ito  lordships,  manors,  townships,  d&c.  tenements,  tithes, 
and  hereditamento  in  Preston,  d&c,  JBakewarth,  d&c*,  late  parcel  of  the  pos- 
sessions of  the  late  monastery  of  Tynemauth,  to  wit,  d&c  (enumerating  the 
particulars ;  amongst  which  BaJuwcrth  called  Baekworth  in  the  declaratioii, 
is  thus  described ;)  "  and  all  those  ten  tenements  of  husbandry  with  their  ap- 
purtenances in  Bakeworth,  now  or  late  in  the  several  tenures  or  occupations 
of  6r.  W.,  &.C.  or  of  their  assigns,  at  the  will  of  the  lord,  by  the  particular 
thereof  mentioned  to  be  of  the  annual  rent  or  value  of  10//,  and  all  that  gar- 
den with  the  appurtenances  in  the  tenure  of  all  the  tenanto  there  at  the  wiU 
of  the  lord,  by  particular  thereof  mentioned  to  be  of  the  annual  rent  or  value 
of  20df. ;  and  all  the  tithes  of  hay  of  the  said  township,  &c.  and  pannage  of 
hogs,  and  also  all  those  35  qrs.  of  wheat  and  10  qrs.  of  oato  annually  coming 
of  the  rent  of  the  said  ten  tenements  of  husbandry  in  the  toumsMp  of  Bakf 
worth  anntlally  to  be  delivered,  lately  demised  to  Henry  Earl  oi NortkumberUmd, 
by  the  particular  thereof  mentioned  to  be  of  the  annual  rent  of  48/.  IDs.  8ci[." 
The  greatest  part  of  the  tenemento  enumerated  in  the  other  districts,  is  in 
like  manner  described  as  tenements  of  husbandry,  at  the  will  of  the  lard;  and 
the  who)^  is  said  to  be  parcel  of  the  possessions  of  the  late  monastery  of 
Tynemouth,    On  the  2d  of  August  in  the  same  year,  these  premises  were 
conveyed,  by  bargain  and  sale  inrolled,  by  Scriven  and  Eden  to  Taylor  and 
Cartwright  in  fee,  with  an  exception  of  the  mines  and  veins  of  coal  in  certain 
parts,  (not  including  Bdckworih)  and  the  rente  arising  therefrom^     And  on 
the  16th  March  1640,  by  another  bargain  aad:«ale,.the  same  were  conveyed 
by  Cartwright  md   Taylor  to  A^emoon  Earl  of  Northumberland,  with  the 
further  exaptionofacoalmine  in  another  of  the  parts,  which  the  Eaurl  and  the 
bargainors  had  sold  to  Read  and  Mlbum.    2.  An  examined  copy  of  the  mi- 
nisters'.  aceounU  for  the  monastery  of  Tynemouth  from  Mich.  30  H.  8,  to 
Mich.  31  H.  a  (an.  1538^—40.)     The  part  relatmg  to  Backworth  is  the  ao 
count  of  T  D.  the  collector  of  the  rente  there*    Under  the  head  of  "  hus- 
bandry  rents,"  it  describes  the  tenemente  out  of  which  they  issue  as  being 
"  at  the  will  of  the  lord,"     The  amount  of  the  rente  correspond  with  the  let- 
ters patent  9  Car.  1,  as  did  most  of  the  siraames  of  the  different  persons  in 
whose  tenures  the  respective  tenements  of  husbandry  were  alleged  to  be.    3. 
The  rdls  of  the  manor  of  Tynemouth.    These  were  produced  out  of  the  Evi^ 
denee  Room  at  Alnwick  Castle.    An  entry  was  read  in  1663  of  a  presentment 
by  the  jury  of  a  surrender  by  O.  Ogle  of  a  customary  tenement  in  Backworth 
within  the  manor,  to  the  use  of  R.  Orey  Sen.  (ancestor  of  the  plaintiff's  lessor) 
and  his  heirs :  whereupon  the  saidili.  Grey,  came  into  Court,  and  demanded 
to  be  admitted  tenant,  to  whom  the  l<Nrd,  by  his  steward,  granted  seisin.    The 
habendum  to  6^e^aad  his  heirs^  at  thewiUofthe  hrd,  aeeordingto  thecuetom 
of  the  maMor,  under  the  rente,  d&c    The  oldest  remittance  r<^ls  were  in  1662. 
Several  admissions  were  read  18th  April  1677.    It  is  found  by  the  homage, 
that  JR.  Chrey  of  Newcastle,  a  customary  tenant  of  the  manor  died  seised  of 
6  several  customary  tenemente  in  Backworth,  and  that  JR.  O.  is  his  son  and 
next  heir/ to  whom  the  lord,  by  his  steward,  grante  seisin  of  the  said  customary 
tenements,  habendum  to  him  and  his  heirs  at  the  will  of  the  lord,  according  to 
the  atstom  of  husbandry  of  the  manor,  rendering,  d&o.     Two  other  ^milar 
»admissions^  in  1679  of  different  tenanto  of  different  customary  tenemente  in 
Backworth.    Another  similar  one  in  1684.     Another  admission  in  1684  of 
J.  Ogle,  as  next  heir  on  the  deaths  of  O.  and  L.  Ogle,  where  the  habendum 
is  to  him  and  his  heirs  at  the  will  of  the  hrd,  according  to  the  custom  of  the 
manor,  (not  calling  it  the  custom  of  husbandry).     17th  October  1687,  it  15 
found  by  the  homage  that  JR.  Orey,  of  Backworth,  Esq.  a  customary  tenant 
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of  the  manor,  died  seised  of  6  cuflComary  tenements  in  Bachtorihf  and.  of 
oUiera^  dLc. :   and  that  JR.  G,  of  Baekwarth  is  his  son  and  nekt  heir,  &c.  to 
whom  the  lord,  by  his  steward,  grants  seisin ;  kabendum  to  him  and  his  heirs, 
at  the  win  of  the  lard,  ace&rding  to  the  custom  of  husbandry  of  the  manor,  ren- 
dering, &c. ;   and  he  is  admitted  accordingly,    ^th  April  1771,  it  is  found 
by  the  homage  (JR.   W.  Orty,  Esq.  the  plaintiff's  lessor  being  upon  the 
homage)  that  E.  C.  and  Sir  JR.  JB.  with  Mr.  Grey*s  privity  and  direction,  had 
surrendered  oat  of  Court  a  moiety  of  a  customary  or  copyhold  tenement,  in 
Baekwarth^  to  which  K  C  and  Sir  JR.  £.  had  been  admitted  in  1760,  on  the 
surrender  of  the  said  R.  W.  Grey,  to  the  use  of  Jf.  BtU,  Esq.  according  to 
the  coatom,  apon  trust ;  to  whom  seisin  is  granted ;  the  hohendum  being  in 
the  same  form  as.  the  last  preceding ;  and  he  is  admitted.    There  were  two 
other  similar  admissions  of  Mr.  BeU  as  a  trustee  at  the  same  Court,  on  surrea^ 
ders  made  by  different  trustees  of  Mr.  Ghrey ;  and  these  three  admissions  com- 
prehended the  whole  township  of  Backworth.     17th  April  1777,  the  homage 
(Mr.  Qrey  htkng  again  namcNd  as  one)  find  a  surrender  out  of  Court  by  Mr. 
BcZt,  with  Mr.  Grrey*s  privity  and  direction,  of  the  different  tenements  to  which 
Mr.  Beii  had  been  before  admitted,  (describing  them) :  which  surrendered 
premises  consist  of  ten  custotiiary  or  copyhold  tenements  or  farmholds  in  the 
said  township  of  Baekworth  (being  the  whole  of  the  township,)  &c.  to  the  use 
of  Sir  Jf.  TV,  Ridley  and  C  BrandMtig,  Esq.  and  their  heirs  :  and  seisin  is 
grant^  to  them ;  with  the  habendwn,  dLC.  in  the  same  terms  as  in  the  admis- 
sions of  1687  and  1771.    4.  It  was  proved  by  one  who  had  been  bailiff  of  the 
manor  from  1783,  that  no  copyholder  in  any  part  of  the  manor  of  Tynemouth 
had  ever  gotten  or  bored  for  coal  in  his  own  copyhold;  and  that  he  luid  never 
prepared  any  licences  for  copyholders  to  make  waggon-ways.    And  this  was 
confirmed  by  another  who  had  been  colliery  agent  to  the  Northumberland 
family  for  30  years;  though  Mr.  Orey  had  tried  14  years  ago  for  coal  in  his 
own  fireehold  ont  of  Baekworth,    As  further  proof  that  the  tenure  was  not  of 
a  freehold  nature,  but  copyhdd  at  the  will  of  the  lord,  the  following  evidence 
of  enjoyment  of  the  coals  and  other  minerals  in  all  the  estates  holden  by 
copy  of  court-roll  within  the  manor  was  given.     1.  The  counterpart  of  a  lease 
of  June  1700,  whereby  the  then  lord,  in  consideration  of  1000/.,  and  of  500/. 
aecttied  to  be  paid  as  a  fine,  and  of  the  rent,  d&c.  reserved,  demised  to  J,  At" 
kinson  all  the  coal-mines,  coal-pits,  collieries  and  seams  of  coal,  as  well  opened 
1^  not  opened,  within  and  under,  &c.  all  the  lands,  grounds,  and  fields  within 
the  township,  territories,  &^c.  of  Whitley,  (one  of  the  townships  within  the 
manor)  and  the  pier  and  watercourses,  d&c.  made  by  a  former  tenant  of  the 
colliery  for  21  years,  paying  100/.  rent  whether  the  colliery  should  be  wrought 
or  not,  and  IO5.  a  fena  for  all  the  coals  gotten,  &c. ;  with  a  covenant  by  the 
leasee  to  make  satisfaction  for  any  damage  done  to  any  of  the  tenants.    2.  A 
renewed  lease  in  July  1713  between  the  same  parties  for  three  years  in  addi-  . 
tion.    It  was  proved  that  the  Duke  had  no  fi'eehold  lands  in  ^^hitlty  except 
about  6  acres,  and  40  acres  of  wastes  by  the  sea  shore.    3.  The  counterpart 
of  a  lease  of  February  1085  from  the  representative  of  the  lord  of  the  manor 
of  o/T  the  collieries,  and  coal  mines,  S^c.  within  the  lands  and  township  of 
Earsden,  in  the  manor  or  lordship  <^  TynemnMh,  for  21  years,  rendering  rent ; 
with  a  like  covenant  fVom  the  lessee.    It  was  proved,  that  the  Duke  had  no 
freehold  in  Earsden  distinct  from  his  estate  in  the  copyholds,  and  that  there 
were  no  wastes  there  except  the  Lanes.    4.  The  counterpart  of  a  similar  lease 
of  June  1664  from  the  same  representative  for  21  years  of  a  coUiery  in  Pres^ 
^  in  the  manor  of  Tynemouth,  formerly  in  the  occupation  of  another  tenant, 
Tendering  for  rent  5/.  a  year  and  5s,  a  fenn.     There  were  proved  to  be  no 
wastes  in  Preston,  and  no  freehold  but  fi'eehold  houses,  and  a  freehold  close 
^joioing.    The  receiver  of  the  Duke's  colliery  rents  proved  the  receipt  of 
rent  for  a  coal-pit  in  Morton,  within  the  manor,  which  was  in  copyhold  land. 
Coal  and  lime  were  also  proved  to  have  been  wrought  in  Whitley  by  Mr.  Hud- 


ige  CASES  IN  TRINITY  T£RH 

fon,  fttid  a  lease  was  ptored  of  Aptankr  1786,  execated  by  both  partiM, 
whereby  the  Dake  opon  the  surrender  of  a  former  lease  made  in  1703  deniised 
to  H.  Hudson  of  WhMe^^  far  12  yean  iiff  ih$  UmesUme  quarriet,  m  wM 
opened  as  not  opened^  wMm  or  under  the  copyhold  lands  of  the  said  H,  Hud^ 
son,  called  Whitley  Park  in  the  townships  of  WkUky  and  Monkseaton,  witlun 
the  manor  of  Tynemouih,  oomraonly  called  Whitley  limestone  quarries,  with 
liberty  to  break  ground,  and  dig  and  win  limestones;  sabject  to  an  exe^Mon 
and  reseroaiion  to  the  Bnke  and  the  persons  for  the  time  being  entitled  to  the 
freehold  and  inheritance  of  the  manor  of  Tynemouth  of  all  other  mines,  wdn^ 
rals,  and  coals  untkin  or  under  the  said  lands  and  grounds ;  and  liberty  to  the 
Duke,  d&o.  daring  the  term  to  enter  the  said  lands  to  dig,  try,  and  search  for 
any  of  the  said  reserved  mines,  minerals,  or  coals,  and  carry  away  the  same, 
&c.  yielding  and  paying  to  the  Dnke,  6lc.  a  yearly  rent  of  250L ;  and  Hudson 
also  covenanted  to  supply  the  duke's  tenants  at  raok»rent  and  the  copyholders 
with  limestone  to  be  used  on  their  estates  at  limited  prices ;  and  on  the  deter- 
mination  of  the  term,  to  convey,  surrender,  and  assure  to  the  duke,  d&c.  and 
their  heirs,  13  lime  kilns,  then  erected  on  the  premises,  with  power  to  use  the 
same,  and  to  lead  coals,  d&c.  by  the  roads  then  used  for  leading  lime,  d&c. ; 
and  rent  was  proved  to  have  been  received  by  the  duke  under  this  lease  for  24 
years. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  customary  estates, 
though  they  pass  by  surrender  and  copy  of  court-rdls,  were  not  cepyhMa  ai 
the  will  of  the  hrd,  but  estates  of  a  freehold  tenure :  arid  the  case  of  Gaie  ▼. 
Noble,  Garth.  492,  was  cited  to  prove  that  estates  were  not  copyhold  unleas  it 
appeared  by  the  rolls  that  they  were  granted  at  the  will  of  the  lord.    And  it 
was  said,  that  though  no  instance  in  the  existing  rolls  of  admission  appeared 
wherein  they  were  granted  otherwise  than  at  will,  yet  that  all  those  admissions 
were  erroneous,  not  pursuing  the  terms  of  the  surrenders,  wherein  the 
words,    *'at  the  will  of  the  lord/'  were  uniformly  omitted;  and  that    it 
would  appear  by  copies  of  older  admissions,  that  those  words  were  not  in- 
serted, and  by  those  and  other  evidence,  that  they  never  ought  to  have 
been  inserted  in  the  later  admissions.    The  evidence  was  as  follows :  1.  A 
copy  of  a  decree  of  14th  April,  l^  Eliz.  in  the  exchequer ;  MJhank  and 
Others  v.  DaUaoal  and  Others,  the  queen's  formers ;  wherein  the  plaintiA 
state  themselves  and  their  ancestors  to  have  been  immemorially  seised  of  tene> 
ments  in  Backworth,  and  six  other  townships,  which  they  some  time  hdd  of 
the  prior  of  Tynemouth,  and,  since  the  dissojuticui,  of  the  Queen,  hy  copy  of 
court  roil,  according  to  the  custom  of  the  manor  of  Tynemouth,  paying  their 
rent,  doing  their  sertfice  on  the  borders^  and  tii  defence  of  Tynewwuih  eastie 
from  invasion,  at  their  own  charges.    That  long  before  the  dissolution  there  was 
a  composition  between  the  prior  and  the  tenants,  that  the  tenants  and  their 
.  heirs  should  for  their  ease  pay  a  yearly  proportion  of  com  for  half  of  the 
rent  of  their  tenements  by  Winchester  measure,  d&c.    The  rest  relates  wholly 
to  a  dispute  as  to  the  measure  of  the  com,  whether  by  Winchester  or  Newcao^ 
tie  measure ;  and  the  decree  is  only  that  they  shall  pay  by  Winchester  measure. 
2.  A  copy  of  an  inrdment  of  a  decree  of  25th  April,  8  Jac.  1,  in  the  Exche* 
quer;  which  recites  that  Anderson  and  others,  the  king's  customary  and  copy-' 
hold  tenants,  within  Backworth  and  other  enumerate  townships,  all  parcel 
of  the  king's  manor  of  Tynemouth,  for  themselves  and  the  residue  of  the 
tenants,  had  petitioned  the  king,  agirming,  that  they  were  copyholders  of  inher- 
itance  of  several  messuages,  lands,  and  tenements,  within  the  said  townships, 
and  had  been  and  were  seised  thereof  of  several  estates  of  inheritance,  ac- 
cording to  the  custom  of  the  manor.    That  there  were  immemorial  customs 
within  the  manor  for  payment  cf  fines  for  admittances  to  the  said  copyhold 
tenements,  holden  by  copy  of  court-roMs  of  the  manor  secundum  consuetudi- 
nem  uvBBAtwKiM  of  the  said  manor,  upon  descent,  surrender,  and  alienation. 
They  then  set  forth  the  amount  of  the  different  fines,  being  fines  certain, 
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and  pray  relief  of  wrongs  done  by  inferior  officisrs,  &g.    That  by  reiertfice(a) 
from  his  Mejesty'a  the  petitioners  were  called  before  4he  lord  high  treaaarer» 
and  the  chancellor  and  barons  of  the  Exchequer,  to  show  how  they  main* 
tained  their  customs  for  such  estaits  uf  inheritancef  and  for  the  certainty  of 
their  Jin09  •*  thai  the  Detitioners,  after  sdvising  with  their  counsel,  persbted  to 
maintain  their  copyhold  estates  of  inheritaiue  and  custmn  for  such  certain 
JineSf  and  hesought  the  Court  therein ;  as  also  for  that  by  reason  of  some 
difference  oS  late  times  in  the  forms  of  their  surrenders  and  admittaneeSf 
far  diflering  firom  their  andeni  precedents,  and  also  in  the  assessing  of  their 
fines  f  aa  well  by  ign(»rance  of  the  tenants,  as  also  sometimes  by  the  corruption 
of  the  deputy  stewards,  d^c.  which  might  be  prejudicial  to  their  posterity, 
if  not  reformed :   and  in  respect  the  ancient  oourt-rolls  and  evidences  for 
proof  of  the  said  estates  of  inheritance  and  the  certainty  of  their  said  fines 
were  then  lost,  though  otherwise  evident  by  testimony  of  ancient  men ;  that 
they  might  receive  the  benefit  of  the  king's  pleasure,  touching  the  confir* 
mation»  &c  of  their  said  copyhold  estates  of  inheritance  and  ancient  customs^ 
and  for  reducing  their  copies,  surrenders,  and  admittances  to  their  ancient  form, 
^Lc     And  thereupon  the  lord  treasurer,  chancellor  and  barons,  gave  order^ 
that  seeing  the  court'4'oBs  could  not  be  found,  the  ancient  and  late  copies^ 
and  whatever  testimonies  for  approving  the  said  estates  of  inheritance  and  the 
certainty  of  the  said  fines  could  be   shewn  by  the  tenants,  should  be  exa- 
mined :  and  as  it  appeared  to  the  Court  by  the  examination,  dz.c.  of  the  cus- 
toms, copies  and  testimonies,  d&c  that  the  copyholders  were  copyholders  of 
inheritance,  and  that  the  ancient  customs  fax  payment  of  fines  within  the  said 
townships,   parcels  of  the  manor,  were,  and  anciently  had  been,  such  as  the 
tenants  had  alleged:  therefore,  on  the  behalf  of  the  petitioners  and  the  rest, 
who  had  freely  given  security  to  pay  7891.  ISi.  4d  to  the  king,  and  desired 
that  they  and  the  rest  of  the  customary  and  oopyhold  tenants  for  better  satis- 
faction, evidence,  and  declaration  of  their  ancient  rights  and  customs  might 
have  some  record  thereof  made  in  Court,  d&c.    It  was  decreed,  that  the  said 
ancient  rights  and  customs  of  the  said  townships  for  their  said  estates  of  ui* 
haitance  emd  certainty  of  fines  were  true ;  and  that  the  copyholders  were  and 
aboays  had  been  ecpyhoiders  of  inheritance,  and  so  from  thenceforth  should 
be,  dLc.     And  that  the  petitioners,  and  all  other  his  Majesty's  copyholders  in 
the  said  townships,  should  from  thenceforth  have,  hold,  and  enjoy  to  them  and 
their  heirs  the  said  tenements,  di.c.  as  copyholders  or  customary  tenants  thereof 
accordingly.    The  decree  then  proceeds  to  confirm  the  usage  as  to  the  jfiMm- 
<tM  cf  fines  on  descent,  surrender,  or  alienation.  In  stating  the  fines  in  Back- 
unrth,  and  six  others  of  the  townships  wherein  the  quantum  js  alike,  the  word 
freehold  is  onee  used  in  the  description  of  the  tenants'  estates,  but  occurs  no 
where  else  in  the  decree.    It  is  thus  introduced, ''  that  every  tenant  holding  in 
present  possession,  as  of  some  estate  of  mEXHOLD  or  inheritance  of  the  said 
manor,  by  oopy  of  court-roll,  dec.  shall  pay,"  &c.   where  (as  the  learned 
Judge  who  tried  the  cause  observed  in  his  report)  the  word  freehold  seems 
used  only  to  distinguish  life  interests  from  terms  of  years.    The  decree  con- 
cludes iinth  direotinff  ikat  the  forms  of  their  copies,  surrenders  ^  and  admittan* 
^»  should  be  acoor&sg  to  the  precedents  most  comoumly  used  before  the  20tik  of 
Elis.  and  anch  fees  and  duties  taken  for  the  same  as  were  lawfiiUy  used  and  taken 
before  the  said  time,  and  none  other  nor  greater.    3.  An  order  of  the  Court  of 
Exchequer  in  £.  12  Jac.  1,  reciting  part  of  the  last  decree  relating  to  the  forms 
of  the  copies ;  and  that  the  Earl  of  Northumberland,  the  king's  steward  of 
the  manor  of  Tynemouth,  had  certified  the  form  oi  the  copy  annexed  to  the 
order,  as  the  accustomed  form  of  making  the  copies  within  the  manor,  on 
adoiission  after  death :  on  the  motion  of  counsel  for  the  tenants,  it  was  ordered 

(a)  \i.poMt.  Stat.  7  Jac.  1.  c.  21,  (from  RafltaU's  edition  of  the  statutea,)  under  the  au- 
thority of  wbieh  thia  reference  appeara  to  have  been  made,  and  which  eatablishea  the 
^^hold  lenorea  and  euatons.  to  M  decreed  daring  a  given  term  under  aueh  refcrreoeea. 
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that  tbe  Ibnn  of  die  copy  ifaoald  be  entered  in  the  book  of  erders  after  thit 
order,  and  should  stand  as  a  precedent  of  copies  thereafter  to  be  made  for 
such  tenants  of  the  manor  as  should  be  admitted  after  death.     The  f<Nin  then 
follows,  which,  after  statins  the  stile  of  the  Court  and  the  presentmeiit  of  the 
death,  and  that  J.  O,  was  the  son  and  next  heir,  and  his  appearance  and  prayer 
of  admission,  proceeds,  "  Cui  dominus  rex  per  seneseallum  suum  ooncessit 
inde  seisinam  habendum  sibi  et  heredibus  sob  secundwm  eanmei  udntem  kus- 
bandrim  manem  praedUti  faciend :  et  reddend :  redditam  senricia  et  consuetn- 
dines  inde  prios  debit :  et  consoet :  et  dat  domino  de  fine,  6uc.  fecit  domiDO 
fidelitatem,  et  admissus  est  inde  tenens,  d&c.    4.  Copies  of  admiesioDS  from 
the  muniments  of  Mr.  Orey,  at  Backworth  14th  Nwember.     17th  Eliz.    At 
the  dneen's  Court  at  Tynemtmtk^  d&c.  before  Thmiias  Bates,  sanrejor  of 
the  queen'sHands  and  others,  J.  D.  is  admitted  to  a  tenement  of  kusbandnf 
in  Backworth :  the  habendum  is  for  life,  according  to  the  enstom  of  kusbandnf 
there,  (omitting  at  the  will  of  the  lord).     (Sigrned),  NorthumberlancL     Thomai 
Bates.    There  were  similar  cqiies  of  admissions  of  different  tenants  to  diffe- 
rent tenements,  10th  October,  26  Eliz. ;  23d  January,  38  i^iz. ;  15th  October, 
41  Ehz.;  3d  April,  11  Car.  L;  and  22d  October,  14  Car.  1 ;  habendum  for 
life,  or  to  the  tenant  and  his  assigns,  or  to  him  and  his  heirs,  according'  to  ike 
custom  of  hunbandry  of  the  manor  ^  or  according  to  the  custom  of  kusbandry 
there  used,  or  according  to  the  custom  of  husbandry.    In  two  instances,  10th 
April,  43  Eliz.,  and  22d  April,  4  Car.  1,  it  is  according  to  the  custom  of  the 
skanor:  in  none  of  these  instances  is  it  said,  at  the  will  of  the  lord,    5.  A 
petition  (without  a  date)  of  several  copyhold  tenants  within  the  man<Mr  to 
Algemoon  Earl  of  Northumberland,  complaining  that  their  copies  were  alter- 
ed, and  more  than  their  customary  fines  required  by  hb  officers ;  and  that  some 
of  the  tenants  had  been  denied  their  copies,  though  found  heirs  according  to 
the  custom  of  the  manor,  and  notwithstanding  they  had  paid  and  performed  all 
rents  and  services  then  and  formerly  dae  and  payable  according  to  the  custom 
of  the  manor  on  pretence  that  they  had  divided  without  licence;  although  the 
Earl's  steward,  who  then  declared  he  was  one  of  the  lords  of  the  manor,  did 
at  court,  upon  application  from  some  of  the  copyholders,  bid  them  go  on  with 
the  division  in  God's  name ;  saying,  that  the  next  time  he  came  he  would 
grant  them  licence  for  division  :  they  therefore  pray  to  have  their  copies  ss 
formerly,  paying  their  certain  fines,  and  have  their  said  grievances  redressed. 
This  petition  appears,  by  an  order  signed  in  the  margin,  "ii.  Northumberkmd, 
29th  April  1659,"  to  have'been  referred  to  certain  persons;  but  nothing  was 
determined  by  reason  of  the  neglect  of  one  of  the  referees.    6.  10th  March, 
2  Jac.  2.     At  the  court  baron  of  the  Duke  and  Duchess  of  Somerset,  for  tbe 
manor  of  J^nemouth,  the  jury  being  charged  to  inquire  what  were  the  custom 
of  the  manor,  and  what  duties,  rents,  and  services  were  payable  to  the  lord  for 
their  copyhold  farms  in  the  several  townships  within  the  manor,  find,  that  4dl 
the  copyhold  estates  within  the  manor  were  copyhold  estates  of  inheritanu,  ac- 
cording to  the  custom  of  the  manor :  and  that  if  any  copyholder  died  seised,  his 
widow  should  enjoy  the  copyhold  estate  during  widowhood  only  by  virtue  of  her 
husband's  c6py,  without  any  fine,  or  taking  any  admittance.     That  on  the 
death  or  marriage  of  the  widow,  the  copyhold  shall  descendl  to  the  copyholder's 
eldest  son,  who  is  to  take  a  copy  at  the  next  court    Upon  such  admittance  by 
descent  to  pay  the  lord  405.  for  a  whole /ana,  20s.  for  a  half  farm,  and  10s.  for 
a  quarter :  if  he  die  without  issue,  the  second  son  to  take  a  copy,  and  pay 
such  fine  as  aforesaid;  jand  so  from  son  to  sons :  and  for  lack  of  sons,  to  the 
eldest  daughter  for  life  only,  paying  Alfor  a  fine  of  a  whole  form,  and  so  pro- 
portionably :  and  so  to  descend  and  come  to  the  next  heir  male  in  successioo. 
The  substance  of  the  other  findings  in  the  presentment  is,  that  on  voluntary 
surrenders  the  fines  are  double  the  amount  of  those  on  descent    That  on  sur- 
rendering a  close,  parcel  of  a  copyhold,  but  less  than  a  quarter  of  it,  the  &>« 
shall  be  as  for  a  quarter^  with  an  increase  of  Is.  upon  die  rent :  if  more  than 
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a  qatMer  Mfrandered,  the  fibe  to  be  «  ft>r  half  t  firtt,  &e.  That  if  the  paK 
wnrefc<|sled  be  a  eomage  or  Houae,  tllen  the  rent  to  be  inereaaed  li.  and  a  fine 
as  for  a  qoarter  of  a  tenement :  but' if  it  be  a  mortgage  aurrend^r^  and  it  be 
snrrenitered'beck  to  tHe  mortgagor  or  his  heirs,  the  increase  of  rent  to  cease ; 
the  foil  cent  of  the  fimii  being  preaerr^  to  the  lord.  In  case  of  mortgage 
aorrenders  the  eondition  'to  be  indorsed  on  the  surrender.  Surrenders  out  of 
court  t6  be  before  two  of  the  homagers  or  customary  tenants.  That  the  copf> 
hddelta  by  the  emtvm  iMy  let  tofarmtAeir  tdpnfkoid  kmdi  to  toy  tenant  by  in* 
denture  of  leuse  for  3  years;  without  Ikence :  and  if>^  the  term  of  SO^or  M 
years;  ftken  tke  capifkoMgr  might  te  haee  a  Htente  from' the'  lord's  Reward;  paying 
his  fee,  withoot  paying  any  ^e  to  the  lord.  Surrendera  to  be  presented  at  the 
next  ccmrt :  otherwise  iroid.  7.  It  also  appeared  by  the  testimony  of  a  Witney 
who  had  exetmned  the  book  of' surrenders;  that  the  wprds  ** at  the  i^itttfthe 
brd"  were  net  inserted  In  aby  of  them.  That  the  greatest  part  state  the  sur- 
render to  be  ''to  the  use  o^  Ae  surr^idiffee,  acc&rding  to  the  eusi^  vf  the 
manor,**  and  the  Otheris  **  ateerdimg  to  the  custom  of  the  husbwUhy  of  the 
atanor,"^  witbeot  anjr  reference  to  tl^  wilf  <^  the  ford.  One  Of  those  read  waa 
dOth  December- IT70 1  a  aurtender  otft'of  Court  by  Mr.  Grty^s  said '  trustees^ 
with  hia  privity  and  direction, of  the  moiety  of  a  cnsfomarj  or  eopyholdient' 
nuentor  farmhold  vn-Baekworth,  (to  which  they^had  been  admiued  on  the 
15th  of  April  1760,)  on  a  surrender  by  Mr.  0rey  to  the  use  of  JIT.  SeU,  Esi|. 
and  hia  lieira  according  to  the  custom  of  the  said- trianor;  (marking  no  mentkya 
of  husbimdryot  thewUltfthe  hrd)  iniruat^  dftc. 

The-case  waa  left  to^  the  jury  upon  thia  evidence;  add  the  Matned  Judge 
observed  to  tbem^  that  he  thought  there  was  no  weight  in  the  plaintiff's  objec* 
tion  that  the  sHrrtndtrs  did  not  ^oify  the  estates  to  be  itf  will;  thai  tircum« 
stance  not  beiiig  vecesaarjr  to  t>e  stated  in'  a  surrender,  whatever 'ii  ynigiit  be  in 
an  admisaion.  Tbat  in  th6  suhs  between'  the  lords  and  tenants,  of  which  efi^ 
dence  had^  /be^  giveh  Oh  the  piamtiff'spatt,  if  did  nbf'appeay  to  have  evef 
heen  a  question  whether  their  tenementa  were  of  freehM  ot  ecpyhold  tenkre; 
but  merely  whether  they  were  if  inheritatnMe  or  net,  and  what  were  the  lines 
and  services  to  which  they  were  liable ;  to  which  iiikfnB  the  aHeMion  in  the 
oopiea,  conmkioed  of  in  som^  of  the  proceeding8,^seenied  4o*  refer;  That  th« 
language  of  the  tenants  themtolves  in  thoae  proceedings,  where'  they  described 
their  tenure, -seemed  to  import  a  inere  'eopyh^kt  tenure;  as  they  uiilfbrmly 
sttled  theieaekea  eopyhokkrs;  and  eopfhMer$  of  hdkiritamte,  without  ^ny  qua* 
lificattoti^  er  without  any  intimation  of  i  freehold  interest :  and  that  in  his  Opi- 
aion  the  evidence  upon  the  whiale  preponderated  much  in  fevour  of  th^  defend-' 
ant ;  for  wbom  tbo  jury  found  their  verdict  * 

A  mie  was  obtained  In  MUchadme^  ti&tm  last,  far  a  eew  trial, -which  came 
on  to  (le  heard  in  JBosler'tenn*  last,  when  CoektM,  Serjt:,  Wood,  and  Kaine^ 
were  to.  have  oppoeed  the  rule;  but  the  Court  desired  to  hear  the  counsel  In 
wipportnof  k.  -  ^  .       .  .      .  y 

P^k,  7bppiii^,.and  Hiolroyd,  argued  in  support  of  the  rule,  thaMhe  Weight 
of  evidence  shewed  that  the-  freehoid  of  the^  custoftiiary  estate^,  and  conse- 
quently the  soil  under  the  surface,  was  in  thetenantlmd  not  in  the  lord.  'That 
it  appeared  from  ^h^  various  documents  proved^  thatt  encroachnients  had  been 
oantinudlf  itoakilig  by  ^  lord's  stewards  upoothe  tenants.  And  that  fiow- 
ever  the  admitlan^ee,  which  were  the 'acts  of  the  lord,  and  framed  by  his  offi- 
<^s,  stated  during  some  periods  the  tenants  to  hold  <if  the-nnU  of  the  lord,  yet 
that  the  surrenders,  to  which  the  admittances  were  merely  consequeiitral,  Co. 
Cop.  a.  41,  and  Rot  v.  OriJUhs,  4  Burr.  196]\  atf  expressed  the  holding  to  be 
^ther  occordmg'toihe  auiom  of  husbandry  of  thtinamifr,t>r  simply  according 
fo  thi  etUtoKO^  the  manOrr  omitting  the  Worids  ai  Hhe  Ml  of  the  lord:  and 
tbat  the  same  appeared  bf  the  £xche<(oer  decrees  of  the  .19th  of  Eliz.  and  of 
f^  B  Jac  i,  andri2'Jac  £,  and  the  preaentment  of  tbe  cuatoma  of  the  manor 
ia  the  2  Jac.  ft ;  shewing  that,  though  sometimes  called  copyhold  or  cmtmmu^ 
VeL.  IV.  26 
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tenants,  a»  mdenekig.  tkeir  tklcs  by  c^fSf  ^fzmtH^M  /  yet  dipt  their  sonricei 
were  of  a  mi^ary  natare,  viz.  Amfar  $tm%c€^  and  the  d^ence  qf  Tym^mmtA 
easik;  that  their  J^n^s  were  ccrfotit  and  that  they  held  esiaies  of,  inkeritoMu; 
all  which  are  tndUia  of  a  frtit  and  not  of  a  haa€  tenure.     And  they  relied 
pincipally  upon  the  caaepf  Gra|e  t.  Ai0Ue,(a)  where  H  was  resolved  that  lands, 
parcel  of  a  manor,  and  paanng  by  anrrender  and  copy  of  cpart^^oU^  w/ore  yet 
iMl  capyhM^  but  cu$imMry  freehold ;  because  it  did  net  appear  in  any  of  the 
rolls  or  copies  product  that  they  were  granted  ad.vohintateoi  dotnini  roanerit, 
but  only  #sa€iidb«i  secmndum  cemsueiudin^  UMuierii ;  and  that  two  in  a  case 
where  all  the  tenants  had  before  coosiantly  taken  their  ^statsf  to  h&e^^hM; 
by  which  must  be  understood  that  they  had .  called .  thepi  ceppkolds.     And  bj 
Lord  Hqrdmicke^  O.  in  Hussey  t.  Grilb,  AmU.  dOl,  customaFy.  freeholds  and 
copyholds  differ  extremely,  in  their  jiaturar  the  latter  are  of  ^  a  Mae  nature, 
which  cttsUNnary  freeholds  never  were.    And  they  also  said,  that  jt  had  been 
admitted  at  the  trial  that  Mr.  Chttf^  ike  plaintiff's  landlord,  had  built  his  pre- 
'  sent  hioiise  in  Bachm&rtk  with  stone  which  he  bad  gotten  there^     And  that  as 
to  coali  there  was  no  proof  that  either  party  had  befinre  gotten  any  there. 
The  case  stood  over  for  want  of  farther  time  till  this  term,  when 
Lord  EixBNBORouoB,  C.  J.  (witbout  hearing  counsel  agiunst  the  r^)  de- 
livered the  opinion  of  the  Court,  .  After  stating  the  pleiMiinge,  ai;id  that  the 
real  parties  to  thecause  were  Mr.  Orey  of  BiiclqioQrth  on  the  part  of  the  plains 
tiff,  a  tenant  of  the  manor  of  Tfrnemmtik,  and  the  jDuke  of.  Nwrtkuimberland, 
l<M'd  of  the  manor,  on  the  part  .of  the  defendant ;  and  that  theqiiestien  between 
them  waf,  whether  thsj  soil  and  freehold  were  in-  the  tenant,  or  whether  tbe 
tenure  were  not  copyhold,  or,  in  the  nature  of  copyhold^  and  the  freehold  in 
the  Icurd;  he  proceeded  to  static  and  c<?mfnent  upon  the-evid^ice  r^>or(ed  bj 
the  learned  JFudge  who  tried  the  cause.     And,  first,  a»to  the  eridenoe  adduced 
by  the  defendant :  it  a|^ars  by  a  copy  of  tbe  iar<4meat  of  lettera  |»atent,  9 
6ar.  1,  ^at  tiie  Crown  granted  the  manor  of  Tynem^fi^kire^  formerly  parcel 
of  the  possessions,  of  the  late  ^nonastery  of  Tynemo/iUh^  in  fee  to  8eri9tn  and 
Bdm^  with  al]  its  rights,  members^  and  appurtenances :  and  in  the  descriptioa 
of  t^  premises  are  mentioned . "  all  thcee  tea  eeaaaeiKi  of  Imabandry  witii 
their  appitrtenancesta  ^acihsartA,.  tben  or  late  in  the  tenures  and  occqpation 
of  certain  tenants  by  name;  and  thsre  described  to  be  ho^n  "  ol  ih^  mU-ef 
ike  tord.*^    And  the  greater  part  of  the  tenements  in  Aeiother  districts. are 
described  in  the  same  manner  as  "  tenements  of  hmbandry  aiihe  tfiUi.  of  ^ 
brd"    Next  follow  the  conveyances  in  the  same  year  by  jSScn'twn  and  JSden  to 
'Tayier  and-  Cartwrigkt^  with  an  exe^tea  of  the  lames  md  vemsJrf  coeds  in 
certain  districts:  and  in  1640,  TVjyJsr  and  Cktrtwright  conveyed  to  Aigtfn^^ 
Earl  of  JVereAamisrimid,,  with  a  ftirther  €xc^pHon  (f  a  coed  mine  in  another 
district,  which  the  Eaarl'  and  tbe  bargainora  had  conveyed  away.    The  next 
piece, of  evidence  is  an  examined  c6py  of  .the  wimist^  oocomMs  for  the  mo- 
nastery of  Tyiumouth  in  the  dOth  and  3l6t  of  Hen.  8,  where  in  aa  acoouat  of 
the  <H)llector  of  the  rents  in  Bttckwortk  under  the  head  of  '*  kuskandry  rents/' 
the  tenements  out  of  which  the  reiits  is8«ie  are  described  as  holden^  '*^  ^ 
uiUrof  the  lord."    This  is  followed  by  an  .entry  firom  tbe  rolls  of  the  m^oor 
of  a  presentment  of  a  surrender  in  1063. to  Mr.  Grf^e  anceMor  of  a  eMstoK^ 
taume^  in  Baekwortk,  and  a  gratft  thereof  by  tbe  lord,  Aa&€iidma^to  ifr^  ^ 
his  hehrs  *'  at  Ae  wiQ  of  the  lord,  according  to,  the  ^;ustom  of  4h^  numor," 
And  a 'Similar  description  runs  through  att  the  other  admiasions  in  l^T?, 
1679, 1687, 1771,  and  1777;  the  Ao^cndbna  in ench  bemg  " al<Ae  w»0 ^^^ 
lord  according  to  tbe  cuHom  of  kaabamdry  of  the  manor,"  Or  '*  at  the  wiH  ^ 
Ae^  kr4  acocmiing  to  the  custom  qf  the  manor."    And  this  evidence  not  ,fliilj 
applies  to  the  usual  manner  of  adraittance^rf  the  tanants  of  thfei  manor,  but 

'  (a)  Clurth.  432.    This  and  all  the  IWihg  casea  on  the  subject  am  collected  in  t&e 
esse  of  itoe  ^.  CoiuUf  ▼.  Vernot^  5  East,  51,  and  Dee  r,  Dawers^  onU,  d99,  whith  yf^^ 


IN  THE  FOtlTY-SIXTH  TEAR  Of  GEOROE  m.         SOS 

abo  in  pattlcvdar  to  the  adtfiMuoli  of  Mr;  Onjf  and  those  ander  whom  he 

cltimsi     It  was  alto  proved  oil  the  part  of  the  4ord  of  the  manor,  that  diere 

was  no  indlaAee  of  b  oopyholder  boHnff  for  coals  noder  his  own  eopyhoid. 

And  cm  the  c4Nitrarj^,  th^  cOtintei^Mut  of  a  lease  inr  1700  was  proved,  whereby 

the  thea  lord  of  the  manor  demised  M  the  e(Hd4iiines  and  veins  of  eial  under 

all  the  lands  in  the  township  of  WkHley  (one  of  the  townships  of  the  same 

manor)  at  a  rent  for  ^1  years.    And'  aldo  counterparts  of  oUier  leases  of  the' 

same  sort,  in  diffelrent  townships/ one  of  them  as  old  as  1084;  and  fromthen6e 

down  to  a  recent  peribd ;-  sometimes  leasing  coab  and  sometimes  lime  qnafries, 

and  extending  in  general  terms  to  til"  other  mines  under  the  surface.    This  is 

the  general  result  of  the  evidence  given  for  the  defendcAlt  \  and  it  not  only 

proves  that  by  the  originah  grant  from  the  Crown,  and  of  those  through  whonl 

the  Duke  claims,  that  these  estates  were  holden  at  the  wiU  ef'ihe  Urd^  aecord* 

ing  to  the  custom  ^yf  Mubdndry  of  the  maaat,  or  according  to  theatstam  of  the 

wumor ;  bat  H  appears  also  from  the  ministers'  accounts  from  Mich.  90  to 

Mich.  31  Heh.  8,  (which  are  near  40  yetfrs  older  than  the  oldest  date  on  the 

other  side ;  the  first  admission  produced  on  the  part  of  the  piiiintiir,  in  which 

the  words  at  the  wiU  of  the  lord  we  omitted,  bemg  (he  17th  of  Eliz.)  that  the 

tenements  were  holden  at  the  wiU  of  the  lard  at  t&it  period ;  only  it  omits  the 

description  **  aeeording  to  the  custom  of  httshandry  ;'*  describing  the  rents, 

however,  under  the  head  of  husbandry  rents. 

On  the  part  of  Mr.  ijhe^,  it  was  contended,  that  these  estates  are  not  cefiy' 

hold  at   the  wiU  ef  the  &rdy  but  that  they  are  fMehoid  or  of  the  nature  of 

fteehdd,  though  passing  hp  surrender  and  eopf  &f  court-roO.    And  the  case 

of  Gtsie  t.  Nohle  h^  been  r^Hed  on  in  support  off  riiat  arguiaent.    That  etee 

is  only  reported  in  Carthe!^^  (^^h  ^^  there  the  lands  w^re  said  nOt  to  he 

copyhold,  because  it  did  notkppear  in  any  of  the  rolls  or  copies  produced  that 

they  were   granted'  advolnntatem;  domini;  hut  only  seemidum  eonsueindinem 

manerit,  -  Without  impuTgHing'  the  authority  of  that  case,  and  which  it  is  not 

at  all  necessary  to  dcf  for  the  decision  at  present,  if  it  had  appealred  here  that 

there  was  no  evidence  of  any  admissions  to  hdid  at  the  loiBof  the  lord,  that 

ease-might  have  applied^  though  I  an  rath^'  disposed  to  think  that  the  gene* 

ral  form  of  admissions,  aeeordinf  to  the  custom  of  the  manor ,  may  be  explained 

and  qualified  by  the  usage  in  such  a  manner  as  to  shew  that  the  freehdd  is  in 

the  lord :  and  wh&t  the  usage  was  in  :tiiat  ease  does  not  appear  by  the  report 

Bat  at  any  rate,  this  case  does  not  ran^e  itself  under  that  of  Oak  v.  Noble  ; 

for  here  the  admissions  are,  during  a  kmg  period^  uniformly  to  hold,  at  the 

wiB  of  the  lord.    Cokeys  Copyholder,  s.  41;  was  also  referred  to,  in  order  to 

shew  that  the  surrender  is  the  important  act,  from  whence  the  nature  of  the 

tenure  is  to  be  collected,  and  that  the  admittance  must  follow  it,  or, it  is  void. 

But  the  terms  of  the  surrender  only  pohit  put  to  whom  and  for  what  estate  the 

land  is  meant  to  be  transferred  by  the  tenant  mafciii^  each  surrender,  but  ean- 

not  alter  or  vary  the  termir  of  the  tenure  itself;  and  therefore,  says  lK>rd  Ooke^ 

if  there  he  any  variance  betii^een  the  admittance  and  the  surrender,  either  in 

the  person,  in  the  estate,  or  in  the  tenure,  or  in  any  other  collateral  points^  the 

lord  doth -only  transfer  an  estate  aeeording  to  4he  surrender  and  his  authority, 

if  it  can  take  such  effect*    And  he  instances,  if  a  surrender  be  made  to  /.  A 

the  lord  cannot  admit  /.  N.;  but  such  admittance  Is  wholly  void.    If  there  be 

asunender  to  /.  fif.  for  life,  and  the  lord  admit  him  in  foe^  cmly  an  estate  for 

life  passes.    So  if  a  surrender  be  to  one  upon  condiUon,  and  the  loi^  admit 

^Mutely,  it  is  void :  pr  if  the  surrender  )>e  absolate,  and;  the  admittance  oon- 

ditiond,  the  condition  is  void.    On  the  other  hand,  it  appears  that  a  surrender 

cannot  vary  the  custom  of  the  manor  any  more  than  an  admittance :  hut  both 

the  lord  and  the  tenant  are  equally  bound  by  the  custom.    l*hen  in  order  to 

prove  what  is  the  custom  of  this  maqor in  this  reapeet,  the  plaintiff*  gave  in 

eridence-  a  cq>y  of  an  Exchequer  decree  in  the  Idth  of  Eliz^  in  a  cf^use  of 

^Ibank  and  Qthers  v.  DaUavai  and  Others ;  wherein  the  pUintifi  state 
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thempeltes  aad  their  tnceBtocs  .to  haive  been  iBUMmorinlly  fieised  of  tenementi 
in  Backmorthf  end  six  other  townships  in  the  menor,  holden  by  coi^  ^  c^tuU 
roll  according  te  t\e  custom  of  the  mamfir^  pa^fiag  raU^  and  doing  border  ur* 
viec^.  and  d^nding  Tynemouth  cattle  from  invasion.    This  is  the  only  part 
which  affects  this  question*  «s  a  statement  of  their  tenure;^  for  th^  rest  of  the 
decree  merely  concerns  a  di^mte  as  tothe  render  of  a  com-i;ient  by  WinckesUr 
or  Naocastk  measure.  .  Then  fiollows  another  decree  in  the  8  Jac.  .1,  which 
recites  that  the  king^s  customary  and   copyhold  tenants  in  Backwortk  and 
other  townships  of  the  manor  had  petitioned  the  king,  n^fimdag  that  they  were 
copyholders  4^  inheritance;  and  that  there  were  immemorial  customs  witbip 
tbe^ manor  for  payment  oi  fines,  for  admittances  ix>  the^aaid  coj^^haid  tenements, 
bolden  by  copy  of  courtri^oUs  secundnn^  donntetudinem  husbantoua  of  the 
said  manor,  uppn  descent,  surrender,  and  alienation:  that  their  Jines  werecer- 
tain;  and  praying  relief  for  wrongs  done,  dlMX    It  is  apparent  from  the  whde 
of  the  decree  (which  his  lordship  read,  referring  paUicularly  to  those  parts  ia 
italics)  that  the  whole  dispute  was,  whether  the  tenants  held  estcfies  of  inhex> 
tanfCj  sad  uponj&is$  certain;  but  it  is  no  .where  suggested  throagbout  all  the 
proo^ingS'  that  they  had  a  freehold  tenure.    The  decree  affirms  them  to  be 
C4^yholders  rf  inheritance  with  fines,  certain.     And  where  the  word  freehM 
(e8tate8,of /reefto&f  or  inheritance)  occurs  once  (and  but  on^^)  in  that  decree, 
as  applied  to  the  estate  of  the  tenants,  it  is  plain  from  .the  whole  conteit 
that  it  is  used  in  ^peaking  of   freehold  interests,  in  eon^adistinc^on  to 
chattel  estates^  iof  terms  of  years :  and  there  is  no^  incongruity  ha  such  ase 
of  the  word;  for  ^  person  may  well  have  K^eehold  interest  in  a  c^yiudd  tene* 
mei|t»    That  decree  fpeaks  of  la  reference  from  the  king  to  the  lord  high  trea^ 
surer,  chancellor,  and  barons  of  the  Exchequer,  on  which  they  decreed,  dtc 
which  refi^rs  to  a. slat  of  the  7  J^ie.  1.  c  2l«(a)  uni^er  the  authority  oi  which 
tb^-refesence  waa  jn^de,  and  which  sta^te  fttOms  to  have  gone  to  the  ex- 
treme limit  of  the  powers  of  legislature  itself,  and  Mmost  beyond  them; 
far  it  confirois  and  estaUishea  as  copyholds  all  lands,  d(c.  decreed  to  be  socb 
in  the  Court  of  Exchequer  .chamber  or  Duchy,  during  three  years  next  after 
the  firii  dag  of  that  session  rf  parliament  according  to  the  customs  of  the 

T — T* — ^ — ='"' "s""^ — ^ — — '-v'       — ' — ^ — ^    '    ' -: ■ ' ^ 

J  (fii  7  Jae.  1,  a.  SI.. ;  An  act  for  eofififmation  of  ^dacreet  bervafter  to  be  made  in  the 
Exchequer  Chamber  and  Duchy  Court,  cpnoecniDg  customarjr  or  copyhold   lands  aod 
tenemlBiDts.    Reciting  that  there  bad  be^n  much  queatioa,  and  exception  about  lands  held 
hy  copj  of  Court-roll;  because  either  not  originally  parcel  of  ia  manor,  nor  strictly  from 
fine -whereof,  i&c>  deknised  aad  demisable  by  copy  of  Coart-roll  of  the  said  mairon ;  or 
.  lieotOM  fians.  payable  for  kdmittniees  ilpoD,  ^bc.  and  their  oses,  customs,  liberties,  and 
^yiteges,  are  either  uncertain,  or  not  so  plain  but  both  for  the  pmsent  and  in  fotare 
times  much  trouble,  loss,  end  disquiet  may  arise,  &c.  and  mav  be  .  a  discouragement  to 
the  tenants  In  their  endeavours  in  iraproylng  and  husbanding  their  said  land^ ;  and  that 
bis  Majesty  minding,  Ac.  to  settle  and  s^ure  their  oopyhofd  estates  according  to  the 
^tnie  meahiog,  &o.  had  bean  pleased  that  the  Lord  Trees|irer  and  the  Chaoc^Mor  of  the 
Coi^rts  of  Exo^e^uer  aad  Duohy  should  ttike  order  upoii  reesoobbJe  compoeftioas,  4^0*  to 
establisb  their  said  copyhold  estates  fa^  decrees  of  their  said  several  Courts,  respeccire/yi 
according  to  the  true  meaning,  dbc. ;  in  performance  of  which  his  Majesty's  directioos 
divers  decrees  had  been  made,  and  others  are  intended  to  b6  made  :  it  enacts,  that  all 
the  ra^sMwgesi  cottages,  laa^tt  tanemenfts,  and  berediumenfs,  contained  or  mentioned  m 
eny  decree. or  dec«ee»  to  be  made  in  eny  of  the  said  Courts  of  £zcbaqater  Chamber  or 
Duchy,: at  any  timOvsioce  the  first  day  of  this  sessioa  of  parliement,  or  within  three  yean 
irom  hence  next  ensuing,  upon  compositions  made^  &c.  with'  li^'s  Highnesses  officers  on 
his  behalf  as  aforesaid,  and  in  and  by'the  same  (t.  e.  Courts)  decreed  to  be  from  thence- 
forth good  and  perfoct  copyhold  lands,  ekdM^fntm  the  time  of  ^eh  decree  er  deerets  «M^«t 
^take%  aad  M^u4gedt»  be  geod  end  perfect  eo^kold  lande^  tenements,  and  heredita- 
ments, eeeording  to  ike  true  intemt  muL  meeming  of  the  eieid  deereee  reepoetivdg.    And 
that  all  J>or8ons  m^  have  and  ei^oy  the  said  lands,  Slc.  to  them,  their  heirs  and  assigns, 
for  ever,  by  copy  qf  Court-roll,  or  otbexwise,  according  to  the  purport  and  effect  of  tte 
said  decrees;  by  such  ^m,  rents',  duties,  and  by  and  with  and  according  to  such  cottoffls, 
provisoes,  liberties,  p#ofit»,«Qdiiommodities,  and  in  inch  manned  and  form  as  in  and  bv 
the  said  decrees  shall  be  liniited  and  appointed. .  And  it  provides,  that  the  decraeiihw 
be  as  binding  ts  if  specially  ioaerted  ia  jbe  act,  Ac.  .  ^ 
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Slid  mattors   severally  and  respectively,    ''accordii^r  td   the  purport  find 
"effect  of  sach  decrees,  ^y  sucn  fines,  rents,  and  daties,  and  by,  with,  and 
''  accardimg  to  such  customs^  privileges,  liberties,  profits,  and  commodities,  ^n^ 
"  in  siieli  maniiec  and  form  <u  t»  tmd  by  the  said  decrees  skmtld  be  U^iM  and 
'*  ofipoUUedJ^     This  statute  is  to  be  found  in  Rastall's  edition  of  the  Statutes, 
but  is  omitted  in  the  commpo  editions  of  the  Statutes,    The'  next  pi^ce  of 
evidence  is  an  order  of  the  Court  of  Es^cbequer  in  Easter ^li  Jac.  I,  yr)iich  re- 
citing part  of  the  former  decree  relating  to.  the  forms  of  the  copies,  and  th^t  the 
Earl  of  Narthumilerkmd  had  certified  the  accustomed  form  of  a  copy  for  such 
tenants  as  tvere  admitted  after  d^ath,  directs  -such  form  to  stand  for  a  prece* 
dent  in  future.:  and  in  that  form  the»kabemUm  is  to  the  tenant  and  his  heirs  ser 
cmubiM  eoHsuetudinem  kushimdriee  numerii,  omitting  ad  voitfntatem  domni.    At 
any  r;^e,  it  may  be  observed  of  this  order  or  decree,  that  it  was  made  out 
of  time,  and  of  course  not  within  iha  authority  of  the  statute,  being  made  be- 
yond the  three  years  liloited.by  the  alatute  for  that  purpose.     Upon  this,  how- 
ever, it  is  tontended,  that  (assuming  the  decree  to  be  effectual,)  inasmuch.as  it 
shews  that  the.  tenants  lietd  their  estates  accardiv^  to  the  custom  of  husbandry 
of  the  mauor  only,  withoiU  stating  at  the  will  of  the  lord,  it  follows  from  the 
doctrine  Jaid  down  in  the  case  of  Odle  v.  Noble,  that  they  had  a  freehold  t^ 
nure.    That  argument,  iiowever,  assumes  that  a  holding  a^ording  to  the  ctii- 
toM  of  husbandry  of  the  manor  roost  be  taken  to  imply  negatively,-  that  it 
is  not  according  tomewidofthe  lord.    But  where  reference  is  made  to  thecus- 
torn  generally,  what  that  custom  is  in  all  its.  parts  is  to  be  collected  firom  evi- 
dence of  usage^  i.  e.  from  what  has  in  fact  been  the  custom  actfsd  upoil.     'the 
words  "  according  to  the  custom  of  husbandry  of  the  manor"  may  have  differ 
rent  interpretatiooa  .  Thjey  may,  though  not  properly  for  the  present  purpose,* 
refer  teta  known  course  of  husbandry  in  the  manor  regulating  the  culture  of 
the  tenants'  estates;  or  they  may  mean  that  the  tenants  hold  as  husbandmen 
of  the  lord,  in  like  manner  as  the  villeins  of  the  lord  formerly  were  employed 
in  the  culture  of  the  lord's  lands,  and  as  distinguished  from  an  holding  by 
military   services   properly  so  cuiied,  d&c.    dec.      That  the    tenants   heM 
according  to  the  custom  of  husbandry  of  the  pumor,  whatever  that  custom 
was,  is  also  proved  by  various  copies  of  admissions  beginning  in  the  17  Eliz. 
(prior  in  point  of  time- to  those  produced  foy  the  defendant,  in  which  ^*  at 
Me  wiU  of  the  lord^  oceur,)  though  some  odiers  state  it  generally  aetord- 
ing  to  the  custom  of  tht  manor.    These  lure  ibllbwed  up  by  a  petition  to  A^er^ 
noon  Earl  of  Northumberland,  complaining  of  the  tenants'  copies  and  cus- 
toms haying  been  altered,  and  tl^ehr .  fines  increased,  on  pretence  of  their  hav- 
ing divided,  wkboat  licence;  all  which  are  referred ;  but  as  nothing  came  of 
the  reference,  it  is  immaterial  to  dwell  upon  it.;    Likewise  an  inquisition  in. 
the .  2  Jac.  2,  for  ascertaining  what  were  the  customs  of  the  manor,  and 
the  dyties,  rents,  and  sorvic^,  payable  to  the  iord  by  the  tenants  for  .their 
copyhold  farms ;  in  which  it  is  found  by  the  jury  charged  with  the  inquiry, 
thai  all  the  copyhold  estates  wijthij^  the  manor  were  copyhold  estates  afMheri- 
tanccj  aoeording  to  the  cuitom  of.  the  manor.     That  the  widow  of  a  ^opyhdder 
dying  seised  shall  enjoy  the  copyholds  estate  during  widowhood,  without  any 
fine  .for  admittance.    That,  the  eldest  son  of.  a  copyholder,  succeeding  Jby 
deiceptv  shall  pay  ^^-  i^^  <^  admittance  for  a  whole  farm;    and  so  in 
proportion  for  a  half  or  qusirter  farm,     But  an.  eldest  daughter  taking  in 
default  of  sons  shall  pay  4^.  for  a  whole  iarra,  and  take  only  for  life.  ,  TUs 
iaciease  of   ^e,  on  admittance  of  the  d^tughter,  who  takes  only  a  lifo 
estate,  seems  to  have  arisen  from  h^  inability  to  perform  the  border  service. 
There  is  also  a  custom  stated  for  the  tenants  to  lease  their  copyhdd  lands  by 
indenture  for  three  years,  without  licence;  but  if  leased  for  20  or  21  years, 
then  thej  must  havc^  a  /tcence,  and  pay  the  steward's  fee.    There  are  ake 
aeveral  other  findings' :  but  it  is  to  be  observed,  that  none  of  them  stale  or 
Mggeat  any  rtjH^  or.dbum  on  the  part  of  the  tenants  to  tb^  Greehold  of  their 


aOB  CASES  IN  TRINITY  TERM 

tenements.  It  was  liowerer,  proved,  that  upon  examination  of  the  book  of 
surrenders^  the  surrenders  dl  appear  io  have  been  to  the  use  of  the  sorren- 
dereesi  either  according  to  the  custom  of  the  numor  or  inccordmg  to  the  custom 
of  huso(indry  of  the  manor,  and  that  there  is*  no  instance  of  a  euirender  to 
holda^  tht^iUof  tht  lord.  And  this  latter  circumstance,  upon  the  effect 
of  which  I  have  in  part  observed  already,'  is  the  only  evidence  which  avails 
the  argument  of  the  j^aintiff,  founded  on  the  case  of  Gedt  v.  I96bk,  that 
where  theteuant  hd^ds  accohHng  to  the  custom  of -the  manor  gencfraliy,  with- 
out stating  at  the  willof  the  hrd,  an  intendment  ts  to  be  made  that  tfkefreehoU 
is  in  the  tenant.  What  the  evidence  of  the  custom  in  fact  was  in  that  case  does 
not  appear  from  the  report,  but  merely,  that  in  none  of  tne  rolls  and  Copies  was 
the  holding  'stated  to  be  at  the  wiU  of  the  lord,  NlSither  dbes  it  appear  here  by 
the  evidence  what  the  custom  of-  husbandry  is  in  this  case.  But  in  none  of  the 
variotls  proceedings  given  in  evidenoeib  this  case  does  it  "appear  that  there  ever 
was  any  claim  made  by  the  tenants  to  the  freehold  of  their  tenements ;  the  only 
claim  insisted  upon  by  them  is,  that  thejr  were  copyholders  of  inheritance  at 
fines  certain,  4*c»  But  as  to  the  freehold,  the  evidence  of  Usa^e,  which  is  6f  the 
utmost  weight  in  cases  of  this  sort;,  is,  aEs  far  a^  if  goes,  whcSly  on  the  side  of 
the  lord.  For  there  is  no  evidence  that  the  tenants  have  ever  gotten  coal  un- 
der their  bwn  lands,  but  the  evidence  uniformly  is,  that  the  whole  of  the  coal 
gotten  has  been  gotten  in  Mght  of  the  lord  by  Ms  le^see^,  &c.  It  is  too  much, 
therefore,  to  say,  that  there, ought  to  be  a  hew  trial  ^  in  case  of  a'verdict 
against  evidence,  or  indeed  that  the  evidence  does  not  in  this  case  greatly  pre- 
ponderate in  favour  of  th6  verdict:  though  if  it  only  stood  in  equal  scales, 
there  wotrid  be  no  occasion  tb  disturb  this  verdict,  which  appears  to  have  been 
'given  to  the  satisfaction  of  the  leatned  Judge  who  tried  the  cause.    > 

"    Rule  discharged. 


StarQy  v.  Barns* 

7  East,  435.    June  7, 1805. 


The  dvawer  of  a  bill  of  eachange,  wbich  hacl  been  attcepC«d,aiid  was  aoc  Mfhaad  pf}[' 
.  «ieiU  bjr  the  acceptor  till  after  the  bankrifptey  of  the  drawer,  is  disohaiifed  by  Ue^certi- 
^cate ;  ioasmach  as  such  deb|  ia  made  proveable  under  his  oommiaaion  b j  the  atatnte 
7  0.  I.e.  31. 

IN  an  action  by  the  indorsee  of  a  bill  of  exchange  againstnhe  drawer,  the 
plaintiff  declared,  that  the  defendant  on  the  15th  of  September  1881,  according 
to  the  usage  and  custom  of  mercliaBts,  drew  a  bill  of  Exchange  of  that  date  on 
/.  Gardner  oi  London,  requiring  him  two  months  after  date  to  pay  to  his,  tlie 
defendtot's  order,  lOOI.  yahie  received;  which  bill  J,  Gardner ^  or  the  same 
^y  ^nd  year,  accepted :  that  the  defendant  before  the  time  appointed  for  th^ 
payment  thereof  indorsed  it' to  J.  Warwick,  or  order,  who  before  it  was  doc 
iiidorsed  it  to  the  plaintiff:  and  that  afterwards  when  it  became  due,  on  the 
18th  of  Nooemher  1801,  it  was  presented  to  j;  6^arc2n^  for  payment,  who  on 
requ^  Refused  to  pay  the  same,  and  made  deftidt:  of  all  which  premises  the 
defendant  afterwards,  on  the^lst  of  November  1801,  at  London,  had  notice, 
&c.,  by  reason  whereof,  &c.  The  s^bond  count  charged;  that  the  like  bill 
drawn  by  the  def^ndaiit  on  J.  Gardner,  and  made  payable  to  the  defendanti 
or  his  order,  was  accepted  by  €hrdner,  and  afterwards,  and  before  it  bfecame 
duCf-^was  indorsed  by  th%  defendant 'to  Ihe  ofder  of  the  plaintiff,  and  by  the 
plaintiff  to  Moses  Gardner;  and  that  aflehvards  when  the  bill  became  due,  on 
the  18th  of  November  1801,  it  was  presented  for  pavment  to  J.  Gardner,  who 
r^fifsed  payment  and  made  defhult :  and  thereupon  tne  bill  was  returned  to  the 
plaintiff,  who  Was  afterwards,  on  the  26th  of  March  1803,  obliged  to  phj  the 
same :  of  fl\  which  premie  the  defbndatit,  on  the  saidl^h  of  March,  ha4 
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notice,  4&e.     Thete  were  hkf}  the  coqidoii  money  coutftt.    Tto.  luily  plea 

wafl^  ibal  the  defeii4anti  belbre  the  exhibiting  of  the  pitintiir'a  hM^  viz.  on  the 

6th  of  November  1801,  became  a  bankrupt,  and  that  the  several  ocneee  of  ao 

tioa  in  tbe  deel^ation  mentioqed  accrued  to  the  plaintiff  before  the  defend- 

ant'a  bnnkna^^tcy ;  on  which  iasiie  was  jbined.    At  m  trial  before  Lofd  EUm^ 

bormiffk,  C.  J.  at  the  fittings  after  laat  Mchadmas  term  ^t  ChtUdhaU^  the  facta 

stated  in  the  jde^aration  standing  admitted,  it  was  prpved  in  aepport  of  tbe 

defendant's  plea  (upon  which  ^one*  the  question  aioae)  that  a  cootmissicm  of 

banknipt  iaoiied  againal  the  defendant  and  J.  Gardner  on  the  Gth  of  November 

1801,  nod  ..that  their  certHioate  was  allowed  on  the  ^th  of  March  1802;  and 

it.  wan  tfaereiqMHi  contended  that  the  debt  was  barred.    But  a  distinction  being 

taken  between  this  case,  where  the  bill  ha?i|ig  been  accepted  tbe  drawer  only 

became  contiiigently  liable  ^indefi^uk  of  ihe  acceptor,  which  default  was  not 

made  tilL  nfier  the  bankruptcy ».  and  coipeq^ently  no  debt  dn^  from  ihe  drawer 

before;  mnd  prior  oases  which  bad  been  decided,  where,  the  bili  being  refus^ 

acoeptnaee>  the  drawer  bepame  immedtateiy  liable ;  Lord  EUerUMrougk  diwedr 

ed  a  verdict  to  6e, found  fi>r  the  .plaintiff  for  120i.,  the  amount  of  tl^  bill  and 

interest^  wi&  liberty  ,tQ  the  defendant  to  move,  to  set  it  aside,  and  enter  a.non^ 

suit,  if  the  Court  should  be  of  opinion  that  the  debt  was  barred  by  <the.defend<- 

ant's  certificate.     A  rule  msi  was  accordingly  obtained  for  this  purpose  in 

HUar^  term  last,  which  was  grounided,  principally  upon  the  authority  of  Jlfa- 

corljf  T.  Marrow, (a)  where  it  is  said  that  the  drawing  of  a  bill  creates  a  debt.: 

and  otlier  cases  were  referred  to  as  CW&jr  ▼.  l>tmjep,  7  TexmRep.  565; 

Rolfe  V.  Caston,  2  H.  Blac.  5^0 ;  Francis  v.  J2«efar,  AmbL.  672,  and  £z  paHt 

iiib^«  Cowp.  460* 

Park  and  Wigkif  now  shewed  canse  against  the  rule ;  and  relied  upon  the 
distinction,  arising  ont  of  tbe  cases  decided^  between  biUs  aceepted  and  not 
acc^>l(ed  at  the  time  of  the  drawer's  bankruptcy.  There  )»  an  implied  engage- 
ment by  the  drawer'  of  a  bill  to  .the  person  in.  whose  fitvoUr  it  as  drawn,  that 
the  drawee  will  aoc^t it;  and  if  it  be  dishonoured^  it  may  be  considered  as 
referring  the  holder  to  his  original  preaent  debt  against  the  drawer,  wbich  is 
efidenced  by  the  bill;  Ihe  implied  consideration  having,  fkiled.  on  which  &e 

■  «  — ..j..,^    .1^..,      ■-,._      ..mm,^    ■.     ...■>         ..     .,        .  ■■,-■■■—■  ■    ■    .,.      ^.^-A. 

U)  2  Stra.  Qtt,  sBd  3  Wilt.  1$,  and  »  iamaid.  «»l.^. 
Thf  feUowiof  note  of  thit  casa  i«  ftom  Mr.  Fori.*9  MBi  vid.  oNte,  347.     ^ 
JICBMr<«ev^af«io8^  Barrow^  £.  6.  G.  S,  J^.  R.    Th«  defendant,  io  the  month  of  Decem- 
Vcr,  aad  till  the  6th  of  Jaitnary  1728»  drew  bills  of  exchaose  upon   Bf epsfg.  ParnierUET 
and  other  mercliants  at  BUboa,  payable  at  a  fatnre  daj ;  and  upon  the  13th  of  January 
la  tbe  Mflse  year,  a  oommiMieii  of  baoknipt  isnod  eot- against  bin,  on  wbieb  -be  was 
tMad  a  banknipt:  and  in  Fehmmrf  and  March  lbUowin|  tbe  biUs  wera  ratiirned  to  Sng- 
laad^  protested  for  fion-aeceptance ;  opon  which  the  demndant  was  arrested,  and  ssed  to 
execution  :  and  haTing  now  obtained  ^is  certificate,  Findkt  moved  tha^  he  miffht  be 
discharged  hi  pursnaoce  of  tbe  a'ct  5  Geo.  2.  e.  30,  whereby  the  benefit  of  the  act  5  Geo. 
1.  e.  24,  is  conveyed  to  baakrapts  obtainipf  a  eertifieata,  (tiz.)  to  be  dwebargsd.  bf  tbe 
Coon  that  i»aaa  the  proceea  from  all  aotiona  fbnaded.  upon  4uiy  debt  contrsoted:  before 
aa  act  of  bankriAptoy  covmittecL    And  althoiigb  StroHgM  £n  tbe  plaintiff  urg^d^  that  i;t 
did  not  appear  when  the. defendant  first  became  a.  bankrupt,  and  that  he  waa  not  charge-  > 
able  upon  the  said  bills  of  exchange  before  they  bad  been  refused  acceptance  by  tne 
drawee^  and  had  beep  protested,  or  at  least  before  the  day  of  payment,  which  was  not 
till  after  *dte  goiag  oat  of  the  eoaiBnasion  of  bai»kra|»t ,  jet^tke  Cewri  veeoWed  that  faa 
■hoold  bo  taken  te  be  a.  bankiupt '  tbo  day  |be  ^ommiaaioa  was  o^eouled,  aod  riiat  they 
could  not  intend  be  was  a  bankrupt  sooner ;  bat  if  the  plaUitiff  would  suppose  be  waa, 
the  fact  ought  to  be  shewn  Ky  him.    And  ea  to  the  objection,  that  the  defendant  had  not 
contracted  auy  debt'  before  the  protest ;  they  resolved  that  a  debt  waa  created  immedi- 
ately npoii  drawing  tbe  bills,  before  the  day  of  payment,  or  any  protest  made ',  tbe  money 
tabs  rsaelTed  npoo  the  bilb  boiag  debftan  in  pneseati,  thongh  soWendam  in  fetora ; 
and  that  tbe  protest  did  not  raiso  any  debt,  but  waa  only  notice  to  tbe  drawer  of  tba 
drawee's  ref\»al  to  pay  the  bill.  ^  . 

Ie9t  Justice,  said,  that  the  7  Geo.  1.  c.  31,  which  aaablas  peraoos  who  have  •ecutities 
for  money  payable  at^  fbtore  day  ta  coma  in  andei  the  oommissioii,  ezteada  ttKall  aorta 
^  ■eooriiiea. given  upod  tc^  good  eoasiderptioii^  though  tbe  moatfrV  did  not  become  d«a  fi>r 
goods  sold  to  the  defendant^  a«  waa  urged  by  Strang^  that  it  ougku 
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9gtteA  io  MsMtTe  9k  KH  payable  at  a  fotore  tiiiie<(a)  Bait  k  is  otherwiae^riwR 
the  bill  w  ai^oepted ;  for  then  the  origiiud  deitt  b  BMryed,  aiid  the  only  xieaDedy 
of'the  Mder,  e^^n- againBl  the  drawer,  is  opcm  fhe  Nl,  by  wbieh  H  new  con- 
t»aet  becweea  theai  is-icreated,  and  no  present  debt  exists,' bat  cmly'»/«fvrerim- 
fingmi  liability,  in  oaaetke  acceptor  shiiH  make  deftHih  oti  thd  stipalated  «lty 
^  payment'.  Then  the  bankruptcy  of  the  drawer  having  happened  before  that 
day  arrived^,  the  bitt  coald  not  be  proved  under  hia  commiaaion  :  for  there. was 
Ihen  no  ifefo'luai  ih  prw$en$i  aolveodum  in-fitiiFO^  bait  it  was  alaogethet  con* 
tingent  Whether  the  buikrupt  would  eter  be  indebted  at  tU  or  -not.  And  the 
Btat.  7  Geo.  1.  c.  81,  which  enables  persons  holding  aecoriCtea  for  money  paya- 
ble «t  a  fatore  day  certain  to  come  in  nnfler  the  eoaunissibn,  eietende  only  to 
debts'whieh  are  certainly  due  from  the  baokrtlpt  at  such  fuiove  da)r.  The 
CMiae  of  Matart^  f,  Barrow  was  where  bills  drawn  upon  iS^»^  bj  the  defend- 
ant beCbre  hte  bankruptcy  were  reuiraed  protested  /or  mtn^^uxeptance ;  there- 
Ibre  the  then  present  debt  which  was  raised  by- his  drawiiu^  before  the  bank- 
rapti^y  never  became  contingent.  For  k.ha^  been  decidedffr)  that  the'  drawer 
issuable  immediately  on  the  non-aeeeptamee  ofthe  drawee,'  thcjug^  the  tioiefor 
which  the  bitt  was  drawn  be  not  lapsed.  Relft  v.  Ctuipm,  d  H.  Blac.  570, 
and  Qfwky  v.  Ihimlop,{c'j  were  both  casea  of  coCLater«acceptaneee.  *  In  thfe  latter 
the  Court  were  divided  \n  qiinion  on  the  question  whether  such  exchange  of 
ps^er  created  a  present  existmg  debt  which  might  be^rOved  under,  the  oom- 
mis^on. " 

Sir  Vr  OiUs  (and  Martfat  was  with  him)  in  support  ofthe  rule,  contended 
that  immediately  upob  the  drawing  of  a  hill  a  debt  is  -.raised  from  the  drawer^ 
which  continues  till  satisfaction  of  the  bill,  although  it  cannot  be  enfcrced 
against  him  until  de&ult  made  by  the -accepter;  and  then  the  drawer  is  an- 
cpwerabk  with  a  retrospect  as  friom  the  time  of  the  bill  drawn^     And  he  refied 
upon  the  priaeipleof  the  case  of  Jfbeorf y  y.  JBerrois;  which,   thpugh^the 
case  of  a  bill  protested  for  noa-aco^itadce,  was  decided  Upon  the  ground,  as 
stated  in  the  move  correctreport  of  it  in;  WUsm  from  the  nete  of  Lord  C.  J. 
WUmat,  "'that  the  driwdt^of  a  bill  of  exchange  instaady  upon  his  drawing 
the  hiU^.contradtsa  debt/'    Whether  ibebiUs  in  that'case  were  refosed* accept* 
ance  before  the  bankruptcy  of  the  drawer  does  not  appeiar  by v  the  report; 
though  the  arffu^nt  of  Strange,'  who  was  ooua8e^  fbr^  liie  plaintifP,  leates 
room  to  iiffer  that  the  non-aeeeptanee  wte  after  th6  bcnkrnpt^;  which  would 
ai^si.milate  .the  cases  velry  nearly:  for  till  the  dishonour  It  could  not  be  told 
whether  the. drawer  woutd  ever«be  liable  to  be  sued  upon  the  bill ;  and  yet.be 
was  hoklen  entitled  to  be  discharged  under,  his  certificate.    And  it  is<;lear 
from  what  was  said  by  LotdChaacelio^in  the  ease  Ex  parte  Harrieott,  3  Bra 
Ch.  Cas.  61iS,  that  he  considered  Uiat  the  hdder  of  a  bill  mij^hf  prove  his  debt 
under  the  commission  of  the  indoraer,  thbuffh  the  bill  did  not  become  due  tili 
aiftec  the  bankruptcy.    He  was  then  stopped  by  the  Court 
.  Lord.  BLLEWBoaouoH^  (v  J.    Upon  referring  te  the  act^of  the  7  Qeo.  I.  c 
31, 1  think  the  plain  letter  of  it  is  decisive  of  this  question,  without  going  apoii 
any  other  more  uncertain  gfoi:i(nd,    ^ith'  all.  the  i^espect  which  t  feel  for  the 
opinion  delivered  in  Macarty  v.  BqpHno,,  tha^  the  mere  drawing  of  a  bill  npon 
another  payable>at  a  future  time  erei^a  preamt  debt  from  the  drawer,  re- 
cognized as  it  was  by  Lord  C.  J.  WUmot^  ija  ChiUok  v.  Wkiffin,  I  should  bare 
doubted  whether  the  giving  a  credit  upon  another' per^n  at  a  future  time, 
wherebjsth^  drawer , virtually  agrees  that  if  the.  dtaWee  do  not  accept  the  biU, 
he  will  pay  it,,  constituted  any  thing  else  than  a  contingent  future  iiabilitj  io 
'  the  drawer  upcm  the  de&uh  of  the  drawee.    Ho#ei^,- 1  feel  myself  relieved 
fVom  any  difficulty  on  the  subject  upon  the  plain  ground  that  the  defendtfitis 

(tt)  Vid:  MUfard  v.  Mayor,  DtoBgL  64.    '  ^  '■  ^  ^ 

m  M^&rd  r.MttWf,  Doagl.  M,  and  B^Omjfan  v.  m^sier,  3  East,  481.    < 
(e)'  7  'ftrm  Rep.  665,  and  md€  ikuskler  t.  Butthma,  3  Etet,  72.    HtmU  y .  Bsst^r,  lb* 
177,aiid0xjp0ftsArer«lb«VlAth.ia9.    ^  -  . 
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entitled  to  his  discharge  under  the  statute.    After  reciting  that  traders  were 
often  obliged  to  dispose  of  their  goods  on  credit,  and  to  take  bills,  d&c.  paya- 
ble on  future  days,  and  that  the  buyers  becoming  bankrupts  before  the  money 
upon  sach  securities  became  payable  it  had  been  a  question,  whether  such  per- 
sons giving  such  credit  on  such  security  should  be  let  in  to  prove  their  debts 
before  such  securities  became  payable :  for  remedy  it  enacts,  that  **  Every  per- 
son who  shall  give  credit  on  such  securities  as  aforesaid"  (here  credit  was 
^▼en  by  the  party  on  such  a  security)  "  to  any  person  who  shall  become  a 
bankrupt,"  (that  is  the  case  here,)  *'  up<m  good  and  valuable  consideration  for 
any  sum  of  money,  or  other  matter  or  thing  whatsoever,"  (an  exchange  of 
secnrities  is  a  good  consideration  according  to  Cowley  v.  Dunhp^  and  other 
cases,)  ''  which  shall  not  be  due  or  payable  at  or  before  the  time  of  such  per- 
son's becoming  bankrupt,"  (that  is  the  fact  of  this  case,)  '*  shall  be  admitted 
to  prove  their  respective  bills,  di^c.  in  like  manner  as  if  they  were  made  paya- 
ble presently,  and  not  at  a  future  day."    In  every  respect,  therefore,  the  cir- 
cumstances of  this  case  tally  with  the  description  in  the  statute.    Without, 
therefore,  admitting  the  principle  that  the  drawing  of  such  a  bill  constitutes  a 
debitum  in  prasenti,  it  is  sufficient  to  say,  that  by  the  express  words  of  the 
statute  the  debt  was  proveable  under  the  defendant's  commission,  and  therefore 
he  is  discharged  by  his  certificate. 

Grose,  J.  declared  his  concurrence  on  the  ground  of  the  statute.  But  ob- 
served also,  that  he  should  hesitate  long  before  he  decided  against  the  doctrine 
laid  down  in  Macarty  v.  Barrow^  which  had  been  often  recognized  since,  that 
the  drawing  of  a  l^ill  of  exchange  constituted  a  dtbitum  in  prtesenti  from  the 
drawer,  though  solvendum  infuturo.  ^ 


Per  Curiam, 


Rule  absolute  for  entering  a  nonsuit. 


Sutton  V.  Wheeley. 

7  East,  442.    Jum  9, 1806. 


A  deviMo  for  life  of  an  estate,  part  of  which  was  a  brick  ground,  making  bricks  there 
for  sale  generally,  with  a  view  to  profit,  is  not  a  trader  within  the  bankrupt  laws, 
though  he  purchased  the  coals  and  some  of  the  wood  used  in  burning  the  bricks ;  and 
had  occupied  the  same  cround  as  a  brick-maker  for  general  sale,  before  the  estate  came 
to  him  by  devise ;  for  this  is  but  a  more  beneficial  mode  of  enjoying  his  own  estate, 
by  carrying  the  soil  to  market'in  an  ameliorated  state,  and  is  not  a  buying  of  any  com- 
modity to  sell  it  again ;  nor  does  it  fall  within  the  principle  of  the  bankrupt  laws, 
which  were  levelled  against  those  who,  getting  other  men  s  goods  into  their  hands, 
obtain  credit  upon  and  consume  the  same. 

THIS  was  a  feigned  bsue,  directed  by  the  Lord  Chancellor  on  a  petition 
in  the  matter  of  the  defendant'^s  bankruptcy,  to  try  the  question  whether  the 
defendant  had  been  a  trader  within  the  bankrupt  laws  at  any  time  between  the 
2Gth  of  September  1796  and  the  1st  of  January  1803,  the  plaintiff  in  such 
issue  asserting  the  afilrmative.  The  cause  was  tried  at  the  last  assizes  for 
Essex,  before  Heath,  J.,  when  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  the  Court  on  the  following  case. 

The  defendant  in  the  year  1796,  his  name  being  then  John  Marsh,  and  then 
residing  at  JVeeleigh  in  Essex,  opened,  and  entered  with  the  excise  ofiicer  of 
the  district  in  which  he  resided,  a  public  kiln,  as  a  brickmaker,  in  his  then 
name  of  John  Marsh.  When  he  so  opened  the  kiln  he  had  no  interest  in  the 
estate  from  which  the  brick  earth  was  dug,  the  same  being  the  property  of  one 
Samuel  Weeley :  and  the  defendant  there  carried  on  the  brick-making  business 
until  the  death  of  Weeley  on  the  17th  of  September  1796.  Immediately  after 
S.  Weeky*s  death,  the  defendant  entered  into  possession  of  the  estate,  on  a 
part  of  which  the  said  brick-kiln  was  erectedj  and  from  which  the  brick-earth 
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had  been  proentfed,  as  devisee  thereof,  for  the  term  <^  his  own  life,  for  hia 
own  use  uid  benefit,  under  the  will  of  S.  WuUy,  subjeot  to  the  incam* 
branees ;  and  the  defendant  continaed  19  possession  as  tenant  for  life  until  the 
issuing  of  the  eorasaission  of  hmkrapt  against  him  on  the  16th  of  Jmrnnj 
1804.    The  annual  value  of  the  estate  and  manor  was  at  9,  JVeeiejf't  death 
760/.  per  annnm,  the  greatest  part  pf  it  then  and  still  being  underlet  to 
tenants ;  and  the  wh<de  is  subject  to  incumbrances  to  the  amoant  of  fiSOL  per 
annum,  and  consists  of  about  900  acres.    Immediately  after  S.  Wesley's  death 
the  defendant  reentered  the  same  kiln  at  the  exciseni^ce  in  his  then  name  of 
John  Wetky ;  and  his  kiln  was  surveyed  every  14  days  by  the  wrveying  offi* 
eer  of  the  district  from  its  first  entry  in  1795  until  July  1799.     It  was  a  large 
and  capital  kiln,  capable  of  burning  90,000  bricks  at  a  time,  and  daring  all 
the  above  period  was  kept  by  the  defendant /or  the  general  sale  ef  bricks  and 
tiles  to  any  pMrehaser ;  and  bricks  and  tiles  were  sold  there  to  an  j  person  who 
oame  to  buy  them,  and  that  in  great  quantities,  with  a  view  to  pr^;  the 
defendant  usually  employing  seven  or  eight  workmen  at  his  kiln,  who  made 
the  bricks  at  a  certain  price  per  thousand.     During  the  above  period  4kt  de- 
fendant yearly  made  from  150   to  900,000  bricks,  and  a  great  number  of 
tiles,  part  of  which  were  during  that  period  used  by  him  in  repairs  on  the  said 
estate,  and  in  building  a  cottage  on  the  brick  ground  for  the  fereman  to  lire 
in,  and  a  piggery  and  other  buildings  on  the  said  estate :  but  the  greater  pro- 
portion thereof  were  add  to  customers  in  general :  and  during  that  period  the 
defendant  at  various  times  solicited  custom  from  several  persons  to  purehase 
bricks  and  tiles  from  him  at  the  said  kiln,  and  he  exchanged  bricks  and  tiles 
with  one  person  for  coals.     On  the  30th  of  January  1796,  the  defendant  in- 
serted an  advertisement  in  the  Ipswich  Journal,  addressed  to  tilo-nakers,  for 
a  tiie*maker ;  and  stated  therein  that  a  good  hand  might  have  constant  employ 
in  an  extensive  vein  of  capital  earth.     And  in  July  following,  he  inserted 
another  advertisement,  addressed  to  brick  and  tile-makers,  for  a  person  who 
was  a  complete  master  of  the  business  of  making  chimney-pots,  glazing  tiles, 
d&c.  to  undertake  the  management  of  a  brick-kiln  where  there  was  an  exten- 
sive vein  of  excellent  brick  and  tile  earth  for  red  ware  only.     He  thereupon 
procured  one  Cook  as  a  foreman,  to  whom  he  represented  at  the  time  of  en- 
gaging him  that  he  should  burn  iVom  5  to  600,000  bricks  a  year  for  sale. 
Cook  from  the  beginning  of  1796  superintended  th^  brick-making  business, 
until  July  1799,  when  the  defendant  entirely  gave  up  brick-making ;  from 
which  time  Cook  uid  &,  Marsh  (the  defendant's  brother)  hired  the  brick-kiln 
and  premises  of  the  defendant,  and  carried  on  the  brick-making  business 
therein^  on  their  own  account,  for  some  time;  after  which  the  defendant  let 
the  premises  to  J,  Ma^oram,  who  still  continues  to  carry  on  the  brick-making 
business  therein.     The  defendant,  from  the  first  opening  of  the  brick-kilo  in 
1795,  until  the  death  of  S.  Weeky,  ttid  afterwards  until  he  left  off  brick- 
making  in  July  1799,  carried  on  without  interruption  the  manufacturing  and 
selling  of  bricks  and  tiles  at  the  said  kiln,  in  the  same  manner,  and  with  the 
same  view  to  profit.    The  coals,  and  some  of  the  wood  used  in  burning  the 
bricks,  were  bought  of  two  or  three  different  persons ;  but  some  of  the  wo«/, 
and  all  the  brick  earth,  straw,  and  sand,  used  in  the  brick*making,  were  pro* 
cured  and  raised  as  aforesaid  by  Jehn  Wieky  from  different  parts  of  the 
estate,  and  not  bought    And  the  brick  earth,  straw,  wood,  and  sand,  procured 
and  raised  from  the  estate,  so  first  belonging  to  8.  Weeky,  and  afterwards  to 
the  defendaift  himself,  for  his  life,  subject  as  aforesaid,  during  theabote  period, 
and  used  in  making  the  bricks  and  tiles  from  the  time  when  the  defendant  firat 
commenced  the  brick^making  business  until  he  declined  it,  wpan  an  avera^ 
formed  less  than  a  fifth  part  of  the  expenoe  of  the  coals  and  wood  purchased 
for  the  manufectnring  such  bricks  and  tiles,  and  the  labour  employed  in  ren- 
dering them  ealeable  at  the  kiln,  including  the  ^cise  duty  to  be  paid  upon  the 
same.    The  question  for  the  opinion  of  the  Court  was,  if  the  defendant  wer^ 
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ft  trader  between  the  days  sUted?    If  be  were^  then  the  rerdict  to  Btuid :  if 
»ot,  then  a  nonsuit  to  be  entered. 

Tile  case  was  argued  in  last  HUary  term,  by  Pooley  for  the  plaintiff,  and 
^Vkthmrdl  for  the  defendant.    The  general  point  whether  a  persim  renting  or 
oilierwise  acquiring  brick-ground,  for  the  purpose  of  making  bricks  for  gene- 
'ftl  sale,  be  a  trader  within  the  bankrupt  laws,  havinff  been  several  times  be*- 
&x^  much  dftscnssed  in  the  cases  ex  parte  Harri$ffn(a)  m  Chancery,  and  Pmr* 
h^r  V.  WtUs,  a  B\h)  B.  R.,  1  Term  Rep.  84,  and  Dom.  Proc.(e)  where  all 
tbe  cases  bearing  upon  this  question  are  collected,  it  is  unnecessary  to  detail 
the  arguments,  especially  as  the  Court,  in  givbg  judgment,  noticed  such  of 
tla^m  as  appeared  to  throw  any  new  light  upon  the  subject.    The  Court,  at 
the  time  of  the  argument,  intimated  their  opinion  Tcry  strongly  against  the 
hringing  a  person  enrcumstanced  as  the  defendant  within  the  soope  of  the 
h«nkrupt  laws;  btit  said,  in  answer  to  an  intisaation  that  gentleiben  had  taken 
notes  for  a  second  argument,  that  the  case  had  been  so  fully  and  ably  discussed 
adready,  that  nothing  more  could  be  said  upon  it :  and  that  they  would  deliver 
their  opinion  after  they  had  conferred  together  upon  it.    No  opportunity  oc* 
ctirred  for  doing  this  during  Easter  term,  the  greater  part  of  which  was  occu- 
pied by  the  trid  of  lord  Viscount  MehiiU^  in  the  great  hall.     And  now  the 
opinion  of  the  Court  was  delivered  by 

Lord  Ellbnbohough,  C.  J.  This  case  is,  as  was  contended  by  the  defend- 
ant's  counsel  in  his  argument,  distinguishable  from  the  case  of  ex  parte  Har^ 
risony  in  which  Lord  Hiurlow  refused  a  new  trial;  where  a  brick-maker 
having  taken  earth  from  the  waste,  and  having  made  a  compensatioo  on 
that  account  to  the  lord,  was  found  by  the  jury  to  be  a  trader ;  and  from 
tliat  of  WeUs  and  Parker ^  in  which  the  opinions  of  the  King's  Bench  and  Com- 
naon  Pleas  differed,  and  on  which,  in  the  House  df  Lords,  there  was  ultimately 
no  decision ;  inasmuch  as  in  both  those  eases  the  earth  employed  in  making 
bricks  was  acquired  for  that  very  purpose:  and  it  is  not  necessary  to  say  what 
would  be  our  opinion  if  a  case  similarly  circumstanced  to  the  one  or  the  other 
should  come  before  us.  In  the  present  case,  Weeiey,  by  devise,  took  a 
freehold  interest  in  the  brick  earth,  and  can  in  no  way  be  considered  as  buy- 
ing any  thing,  which  he  sold  again ;  but  like  a  burner  of  his  own  chalk  or 
rock  into  lime,  the  smelter  from  his  own  mines  of  iron  op  lead  ore  into  pigs, 
or  the  manufacturer  of  his  own  rock  into  allum,  i^pears  to  have  merely  carried 
his  own  soil  to  market  in  some  way  manufactured.  What  reason  then  is  there 
that  he  should  be  holden  a  trader  more  than  the  several  other  venders  of  tbeir 
own  manufactured  soil  already  mentioned.  It  can  make  no  difference  that  in 
this  case  the  manufactured  soil  was  clay,  in  the  others,  rock  of  various  sorts, 
or  chalk.  In  order  to  smelt  and  flux  iron  and  lead  considerable  quantities  of 
fnel  and  some  ingredients  are  necessary :  so  too  in  order  to  make  rock  allum 
into  merchantable  allum.  And  for  making  clay  into  bricks  no  greater  variety 
of  additional  articles  is  required  than  is  required  for  manufacturing  and  reup 
dering  the  particular  subjects  saleable  in  the  foregcnng  instances.  In  the  seve- 
ral cases  of  the  lime-burner,  the  smelter  of  ore,  and  the  maker  of  allum, 
although  the  surface  of  the  earth  might  produce  some  profit,  yet  the  eellinff 
the  soil  under  such  surface,  or  parts  df  such  soil,  in  a  state  essentially  altered 
by  various  processes  of  manufacture,  has  been  holden  not  to  alter  the  charac* 
ter  of  the  land-owner,  nor  to  cqnvert  him  into  a  person  who  can  be  properly 
said  to  carry  on  the  trade  of  merchandize.  The  principle  of  the  bankrupt 
laws,  as  it  is  to  be  found  in  the  statute  of  Hen.  8,  referred  to  in  the  argument 
by  the  defendant's  counsel,  is  to  prevent  persons  craftily  obtaining  into  their 
hands  great  substance  of  other  men's  goods,  and  at  their  own  wills  and  plea- 

(«)  1  Bn».  Ck,  Cu.  173,  and  Cooks'e  Baokra)>t  Law«,98,  6th  «dit. 
Ik)  Cooke's  BftDknmt  L.  41,  Ac.  and  Honlafiie's  Bkt.  jL..  irpp.  9T. 
(e)  1  Term  Rep.  7&.    Cooke  and  Montague,  ib.^  and  1  Tomlin's  Dig.  of  Parlt.  Caa. 
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sares  contfuming  the  sabsUnce  obtained  by  credit  of  other  men  :  and  the  sub- 
sequeat  statutes  relating  to  bankrupts  were  made  for  the  better  providing 
against  the  persons  described  by  that  statute,  and,  for  the  more  accurately  de- 
fining who  ouffht  to  be  taken  to  be  a  bankrupt :  in  no  one  of  which  is  there 
any  term  made  use  of  which  is  not  descriptive  of  persons  to  whom  in  the  ac- 
tual course  of  their  business  extensive  credit  is  given,  and  that  for  the  very 
purpose  of  carrying  it  on.  And  where  particular  employments  are  not  speci- 
fied, such  as  that  of  a  scrivener,  the  general  description  cannot  be  saUsfied 
without  there  be  both  a  huyitig  and  seiHng:  this  is  implied  in  the  words  using 
the  trikU  of  merchandize:  for  a  merchant  is  so  denominated  from  his  being  a 
buyer  to  sell  again ;  but  one,  who  bums  into  bricks  the  clay  of  the  land  of 
which  he  is  seised  as  devisee,  and  then  sells  the  bricks  so  made,  is  no  buyer 
of  any  thing  to  sell  again ;  nor  is  he  one  the  course  of  whose  business  requires 
that  he  should  obtain  great  substance  of  other  men's  goods  upon  credit.  And 
it  is  always  to  be  remembered,  that  it  is  the  protection  of  persons  who  hare 
BO  given  credit  which  is  the  professed  object  of  the  bankrupt  law8.(l) 

Judgment  of  Nonsuit 
to  be  entered. 

Lubbock  and  Another  v.  Potts. 

7  East,  449.    Jane  9, 1806. 

Colonial  produce  cannot  legally  be  shipped  from  the  British  WeH-IndieM  for  GUntUtgr, 
and  therefore  the  same  cannot  be  insured  on  such  a  voyage ;  and  it  matters  not  that 
part  of  the  cargo  was  shipped  at  one  of  the  Wtst-lndia  islands,  with  liberty  to  ex- 
change it  at  another,  (which  would  have  been  legal)  if  in  fact  it  were  not  exchanged, 
and  its  ultimate  destination  was  OibraUar,  And  the  ship  and  cargo  being  lost  oflT  Gih- 
raUar^  though  the  assured  could  not  recover,  yet  the  premium  having  been  paid  upon 
an  illegal  insurance  cannot  be  recovered  back. 

THIS  was  an  action  on  a  policy  of  insurance  upon  the  ship  Speedwell  and 
cargo,  "  at  and  from  Trinidad  to  Gibraltar^  with  liberty  to  touch,  stay,  and 
trade,  load,  unload,  and  reload,  shift,  and  exchange  property  at  all  or  any  of 
the  West-India  islands,  particularly  Martinique;  the  insurance  to  continue 
upon  the  ship  until  she  should  arrive  at  Cribraltar  and  have  moored  at  anchor 
24  hours  in  good  safety ;  and  upon  the  goods  from  the  loading  thereof  until 
the  same  should  arrive  at  Cribraltar ,  and  be  there  discharged  :  at  a  premium 
of  20  guineas  per  cent.,  to  return  10/.  per  cent,  if  the  ship  should  have  conr 
voy  for  the  voyage  and  arrive.     The  declaration,  after  setting  forth  the  policy 
as  above,  dated  2d  of  June  1801,  stated  that  afterwards,  on  the  3d  ot  June 
1801,  the  defendant,  in  consideration  of  a  further  premium  of  5  guineas  per 
cent.,  agreed  that  the  said  insur^ce  should  he  "  against  all  risks  whatsoever, 
British  capture,  seizure  and  detention  included"     It  then  stated,  that  on  the 
Ist  of  May  1801,  the  ship  was  in  safety  at  Trinidad,  and  on  the  same  day 
departed  from  thence  on  the  voyage  insured  for  Martinique,  where  she  arrived 
on  the  20th  of  May ;  that  on  the  2d  of  June  a  large  quantity  of  goods  was 
there  put  on  board  to  be  carried  from  Martinique  to  Gibraltar ;  and  that  the 
ship   with  the   goods   afterwards  sailed  from   Martinique  upon  the  voyage 
insured,  but  that  before  her  arrival  at  Gibraltar  she  was  lost  by  the  perils  of 
the  seas. 

At  the  trial  before  Lord  EUenborough,  C.  J.  at  the  sittings  after  last  Trinity 
term,  the  policy  with  the  subsequent  memorandum  was  proved :  and  it  also 
appeared  that  the  ship  which  went  out  from  Cribraltar  arrived  at  Trinidad, 
and  afterwards  sailed  from  thence  to  Martinique  with  some  goods  on,  board, 
but  took  in  sugar  and  coffee,  being  the  principal  part  of  her  cargo,  at  Martin' 
ique :  both  Trinidad  and  Martinique  being  at  that  time  in  the  poesession  of 

(1)  Vide  WiUianu  ▼.  Stewns,  S  Campb.  300. 
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tlie  British  by  capture :  and  that  immediately  upon  her  arriTal  in  the  outer 
road  of  GihraUar  a  sudden  and  yiolent  squall  of  wind  arose,  in  consequence 
of  w^hich  she  was  driven  upon  the  rocks  and  bulged.  The  plaintiff  recovered 
a  Terdict;  but  two  objections  were  reserved,  upon  which  a  rule  nisi  was 
obtained  in  Micfuubnas  term  last  for  setting  aside  the  verdict  and  entering  a 
nonsuit :  1st,  that  the  memorandum  extending  the  insurance  against  British 
c€q^ture,  seizure^  and  detention,  vitiated  the  policy.  2d,  That  the  trade  insured, 
being  colonial  produce  from  the  ^rtVtsA  colonies  in  the  WesUlndits  to  Gibral- 
tar^ was  illegal  by  the  navigation  laws. 

Sir  F.  Gibhs,  and  Carr  now  shewed  cause ;  and  upon  the  first  point  argued 
that  the  memorandum,  however  illegal,  being  made  at  a  time  subsequent  to 
the  making  of  the  policy,  would  not  affect  it,  but  at  most  would  only  be  void, 
and  the  case  would  stand  as  if  no  such  memorandum  had  been  made.  But 
they  also  contended  that  the  memorandum  was  legal ;  for  that  British  pro- 
perty might  through  ignorance  or  wrong  be  seized,  captured  and  detained,  as 
well  by  Sritish  privateers  as  by  the  King's  ships  of  war,  and  loss  and  damage 
would  thereupon  ensue,  though  the  property  were  afterwards  liberated  ; 
against  which  loss  the  assured  might  lawfully  contract  to  be  indemnified :  and 
that  if  the  words  were  capable  of  a  construction  which  would  make  the  insur- 
ance lawful,  the  Court  would  not  intend  them  in  any  other  sense.  The  Court 
seeminff  to  coincide  with  the  plaintiff's  counsel  on  this  point; 

Park  contra  (with  whom  was  Marry  at)  contended  upon  the  authority  of 
what  was  said  in  KtUner  v.  Lt  Mesurier,  4  East,  402,  that  an  insurance 
against  British  capture,  eo  nomine,  was  illegal  and  void ;  and  that  the  memo- 
randum was  incorporated  with  the  policy  by  the  terms  of  it,  and  made  all  one 
contract,  which  could  not  be  severed.  That  British  detainer  includes  an 
embargo  by  the  King's  authority,  against  which,  though  happening  without 
any  fault  imputable  to  the  owner  of  the  goods,  it  would  be  unlawful  to  insure, 
€o  nomine ;  because  of  the  impolicy  of  creating  an  interest  in  any  subject 
against  the  acts  of  our  own  government 

The  Court  observed,  that  what  was  said  in  KeUner  v.  Le  Mesurier  must  be 
taken  with  reference  to  the  subject  matter ;  that  being  the  case  of  a  policy  on 
a  foreign  ship,  the  general  words  of  which  were  considered  as  not  extending 
to  insure  the  party  against  British  capture  in  case  of  hostilities  :(a)  and  they 
still  seemed  inclined  to  think,  that  construing  the  words  of  the  memorandum 
in  a  favourable  sense,  as  extending  only  to  cover  losses  happening  from  unlaw- 
ful capture,  seizure,  and  detention  by  British  ships ;  or  even  extending  it  to 
temporary  lawfiil  detention,  without  any  fault  of  the  assured :  the  memoran- 
dum would  not  vitiate  the  pcrficy.  However,  without  deciding  this  point,  they 
called  upon  the  plaintiff's  counsel  to  answer  the  other  objection. 

Sir  V.  Gibbs  and  Carr  contended,  2dly,  that  the  voyage  insured  was  legal. 
The  island  of  Trinidad  to  which  the  ship  first  went,  and  Martinique  where 
she  afterwards  shipped  the  colonial  produce  in  questicm,  were  both  at  that 
time  West-India  colonies  under  ihit British  government;  and  there  is  nothing 
in  any  of  the  navigation  laws  which  prohibits  British  colonial  produce  firom 
being  carried  to  any  other  EngUsh  plantation,  such  as  Gibraltar  must  be 
considered  to  be,  though  situated  in  Europe.  The  stat.  12  Car.  2.  c.  18.  s.  1, 
enacts,  that  no  goods  shall  be  imported  into  or  exported  from  any  lands, 
islands,  plantations,  or  territories  belonging,  or  which  may  hereafter  belong  to 
or  in  the  possession  of  the  King,  his  heirs  and  successors^  but  in  ships  belong- 
ing to  the  people  of  England  or  Ireland,  Wales,  or  Berwick^upon-Twe^. 
Then  by  s.  18,  *'  No  sugars,  &c.  of  the  growth,  &c.  of  any  English  planta» 
tions  in  America,  Asia,  or  Africa,  shall  be  transported  firom  any  of  the  said 
English  plantations  to  any  land,  island,  territory,  dominion,  port,  or  place 
whatsoever,  other  than  to  such  other  English  plantations  as  belong  to  his 
Majesty,  6lc.  or  to  England  or  Ireland,  Wales,  or  Berwick-upon'Tioeed,**  on 

(a)  See  alio  (Tamki  v.  Le  Mesurier,  ib.  407. 
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pain  of  fiNrfeiture,  &c.    Then  hj  b.  19,  ships  sailing  from  England^  Irelmd, 
Wales,  OT  Bentneh'^^^om'IVDeed  shall  give  bond,  that  in  case  they  shall  load  any 
of  the  said  commodities  at  any  of  the  said  EngHsh  plantatiooa,  they  shall  be 
landed  at  some  port  of  England,  Ireltmd,  Woks,  or  Berwick^upatt-Twtid: 
and  for  all  ships  coming  from  anj  other  port  or  placQ  to  any  of  the  aforesaid 
plantations,  which  by  this  act  are  permitted  to  trade  there,  bond  shall  be  taken 
that  such  goods  shall  be  carried  to  some  other  of  his  Mt^esty's   JEdSigHsk  ploh 
tationSf  or  to  England^  Ireland,  Wales,  or  Beruneh-vponi-Tweed*     This,  tbej 
observed,  was  the  principal  act  which  directly  regulated   the    ijitercoone 
between  the  mother  country  and  its  colonies,  and  between  Ihoee  several  colo- 
nies ;  and  the  express  object  being  to  promote  the  shipping  and  navigation  of 
England^  that  object  was  as  well  attained  by  promoting  a  free  collateral  inter* 
course  between  the  several  colonies,  6trC.  in  English  ships,  as  by  the  direct 
intercourse  between  the  respective  colonies  and  the  motlrar  country.     By  a 
9,  indeed  of  stat.  15  Car.  2.  a  7,  a  penalty  is  inflicted  on  custooti  house  offi- 
cers in  England,  or   Wales^  or  Berwick,  giving  warrant  to  suflfer  any  sugar, 
6lc.  the  growth  of  the  said  colonies,  6lc  to  be  carried  to  any  other  countij, 
until  first  unladen  and  put  on  shore  in  some  port  of  England,  Wales  or  Bar- 
toieh^tpon-Tufeed.    But  this  must  be  construed  with  r^erence  to  the  former 
provision,  and  must  apply  to  other  countries  than  an  English  plmUaium,    The 
same  act,  s.  6,  provides,  that  no  Emropean  commodity  shall  be  imported  into 
any  plantation,  d&c.  of  his  Majesty,  d&c.  in  Asia,  Africa,  or  America,  hat 
what  shall  be  ediipped  in  England,   Wales,  or  Bermchuponr'Tweed  in  Eng" 
Ush  ships.     But  it  is  no  where  directly  provided,  that  cdonial  produce  may 
not  be  brought  to  any  English  colony,  plantation^  &c.  in  Europe,  so  as  to 
exclude  Gibraltar.    Then  the  subsequent  act  of  the  22  d&  23  Car.  2.  c.  26.  s. 
10  d&  II,  reciting  the  last-mentioned  statute,  and  particularly  the  6tb  section, 
and  reciting  further  the  prejudice  to  England  by  ships  coing  with  j^antation  pro> 
duce  to  Ireland,  (which  it  must  be  observed  was,  like  8cotkmd  before  tlie 
Union,  an  independent  kingdom,  and  having  different  revenue  laws,  though 
under  the  same  sovereign)  by  means  of  boi^s  taken  for  the  return  of  such 
ships  to  Ireland  as  well  as  England,  Wales,  and  Berwick,  under  the  general 
words  of  the  stat.  12  Car.  2.  c.  18.  s.  19,  it  therefore  directe  that  Irekmd  shall  be 
left  out  of  all  such  bonds  taken  from  any  ship  saiUng  from  England,  Ireland, 
Wales,  or  Berwick^pov^Tweed  for  any  English  pfanution  in  America:  and 
directs,  as  before,  "  that  in  case  the  said  ship  shall  load  any  of  the  said  com- 
modities at  any  of  the  said  EngUsh  plantaticms,  they  shall  be  brought  to  some 
port  of  England  or  Wales,  or  to  Berwichi^Mn^-Tuieed,  and  shall  there  wdead 
and  put  on  shore  the  same.    And  in  like  manner  for  all  ships  cooung  from  anj 
other  port  or  place  to  any  of  the  aforesaid  plimtations,  which  by  the  said  act 
are  permitted  to  trade  there,  6lc.  bond  shall  be  taken  that  such  ship  shall  carry 
the  laid  goods  **  to  some  other  of  his  Mc^esty's  English  plantations,  or  to 
England,  Wcdes,  or  Berwiek-^i^pot^Tweed,"  d^c. :  and  then  it  gives  a  forfeiture 
for  disobedience.     It  does  not  say,  "  to  some  other  of  his  Majesty's  EngUsh 
plantations"  in  America,  Asia,  or  Africa,     A  plantation  is  not  confin^  to 
settlement  for  raising  produce,  but  in  a  generid  sense,  as  here  used,  meaof 
any  place  where  a  colony  of  men  has  been  planted.     And  at  any  rate,  the  ille- 
gality of  the  transaction  is  aiade  to  depend  upon  the  unlading  and  putting  ^ 
shore  colonial  produce  in  a  prohibited  place,  which  was  not  the  case  here. 

Lord  £llbnbobou«»,  C.  J.  h  is  quite  plain  fron  Ihe  whole  scope  of  tbe 
navigation  laws  in  the  time  of  Car.  2,  that  colonial  produce  could  not  legaUy 
be  shipped  from  the  plantations  in  the  West  Indies  to  any  part  of  Europe  ex- 
cept England,  Wales,  and  Berwich^tpon^Tweed ;  though  since  tte  Unions  the 
privilege  has  been  extended  by  particular  acts.(a)  A  strong  legislative  decla- 
ration of  this  is  to  be  found  in  the  stat  25  Car.  2.  c.  7.  s.  2,  which  recites  the 

(a)  Vid,  Act  of  Union  with  Scotland  5  Ann.  c.  8,  article  4,  and  12  G.  3.  c.  30,  and  15 
G^  2.  c.  33,  and  the  Act  of  Union  with  Irdamdy  39  A  40  G.  3%  c.  ^,  article  6. 
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fsrior  permiwioD  to  carry  produce,  the  growth  of  the  plantations  in  America^ 
^s«cK,  or  J^fricaf  from  the  places  of  their  growth  to  any  other  of  his  Majesty's 
jpi^Mtmiaiions  in  those  parts  (  Temgier  excepted),  without  paying  duties ;  and  that 
tlae    inhabitants  of  divers  of  tliose  colonies,  anUrary  to  the  express  letter  of 
tlioee  laws,  have  brought  into  divers  parts  of  Europe  great  quantities  thereof, 
'vrlimch  they  vend  to  foreign  shipping,  d&c.  to  the  hurt  and  diminution  of  the 
customs  and  trade  and  navigation  of  the  kingdom :  and  for  remedy  imposes  cer* 
tain  duties  on  all  such  commodities,  unless  bond  be  given  to  bring  the  same 
ta    JEugland,  or  Wales,  or  Berwick<tpon>'Tu>e€d^  and  to  no  other  place,  and 
tlaere  to  land  and  put  the  same  on  shore.(a)     The  tttm  plantation  in  its  c<»n- 
mon  known  signification  is  applicable  only  to  colonies  abroad  where  things  are 
^rown,  or  which  were  settlea  for  the  purpose  principally  of  raising  produce : 
and  have  never  in  fact  been  silled  to  a  place  like  Gibraltar^  which  is  a  mere 
iortreas  and  garrison,  incapable  of  raising  produce,  but  supplied  with  it  from 
other  i^aces.     In  truth,  the  term  phmtation,  in  the  sense  used  by  the  naviga- 
tion laws,  has  never  been  applied  either  in  common  understanding,  or  in  any 
acts  of  parliament,  (at  least  none  such  could  be  pointed  out  when  demanded 
in  the  course  of  the  argument)  to  any  of  the  British  dominions  in  Europe; 
not  to  Dunkirk  while  that  was  in  our  possession,  nor  at  the  present  day  to 
Jersey,  Guernsey,  or  any  of  the  islands  in  the  channel.     And  the  continued 
exclusion  of  all  these  from  the  direct  import  trade  of  the  colonies  afibrds  a 
strong  practical  exposition  of  the  law.     And  as  to  the  illegality  of  the  transac- 
tkm  attaching  only  upon  the  landing  of  the  goods ;  he  said^  that  though  the 
forfeiture  might  only  attach  upon  the  landing  of  the  goods,  yet  that  the  ship- 
ping them  for  that  purpose  was  illegal,  and  avoided  the  insurance  on  such  a 
voyage.    The  other  Judges  concurred  in  the  same  opinion. 

It  was  then  suggested  by  the  plaintiff's  counsel,  that  as  the  whole  voyage  was 
illegal,  (which  did  not  appear  to  have  been  known  to  the  assured  at  the  time, 
nor  the  insurance  entered  into  with  intent  to  contravene  the  law,)  the  risk  had 
never  attached,  and  therefore  the  premium  ought  to  be  returned.  And  in  an- 
swer to  an  objection  started,  that  as  some  part  of  the  cargo  was  shipped  at 
Dritwiad,  and  a  liberty  was  given  to  exchange,  load,  and  unload  at  Martinique, 
the  voyage  would  be  legal  b^ween  the  two  islands,  and  therefore  the  risk  had 
commenced ;  they  observed,  that  there  was  no  evidence  of  any  exchange  of 
cargo  at  Martinique :  and  that  if  the  shipping  the  goods  at  Trinidad  for 
OH^raUar  were  illegal,  it  would  not  make  it  less  so  that  liberty  of  exchange 
at  Martinique  was  given,  which  liberty  was  not  exercised. 

JPark,  contra,  referred  to  Andree  T.Fletcher,  3  Term  Rep.  266;  Vandyck 
T.  Hewitt,  I  East,  96,  and  Morck  v.  AbeU,  3  Bos.  6l  Pull.  36,  to  shew  that 
the  assured  cannot  recover  back  the  premium  paid  upcm  an  illegal  insurance, 
tboogh  unknown  to  him  in  fact  to  be  such  at  the  time. 

Lord  ELLENBonoueH,  G.  J.  said,  that  to  be  sure  every  person  must  be  taken 
to  be  cognisant  of  the  law.  And  the  Court  agreed  that  the  plaintiff  was  not 
entitied  to  a  return  of  premium  in  this  case.(l) 

Rule  absolute.  (6) 

(•)  Vid«  St.  7  &  8  W.  3.  c  23.  s.  8.  Vide  aUo  the  stat.  2Sl  &,flS  Car.  2,  which  recite* 
the  same  mischief,  and  enacts  **  that  if  any  ship  belonging  to  any  of  his  Majesty's  plan- 


**  tations,  which  shall  have  on  board  any  susars,  Ac.  shall  be  fbund  to  have  unladen  in 
**  any  wart  &r  jlUct  cf  Europe,  ireiler  tkan  England,  Wales,  »r  Berwick-upon-Tweed,  such 
M  ship  shall  be  forftited,"  &e. 

(1)  Vide  Oam  tr  'd.  v.  Br%ce,  12  East,  225,  and  the  authorities  eited  in  the  editor's 
notes  to  that  case.    Shiffner  v.  Gordon  fy  «2. 12  East,  ^,  SOi. 

(6)  ^usre,  Whether  the  premium  had  not  been  paid  into  court  in  this  case ;  but  this 
was  not  stated  in  Court. 
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Freeland  and  Another,  Assignees  of  Tipping,  a  Bankrupt,  r. 

Glover. 

7  East,  457.    June  9, 1806. 

A  ship  on  an  African  voyage,  the  common  duration  of  which  is  several  months,  and 
sometimes  extends  to  a  twelve-month  or  more,  arrived  on  the  coast   in  August  1799, 
and  in  February  1800  her  then  commander  wrote  a  letter  to  his  o^ivners,  mentioning 
an  attack  on  her  at  an  other  place  on  the  coast  by  the  natives,  who  killed  the  captaio 
and  several  of  the  crew,  ana  wounded  others ;  by  means  of  which  and  a  fever  the 
crew  were  reduced  to  five,  and  all  those  sickly,  and  not  a  man  to  be  procured  at  hand ; 
that  they  had  been  plundered  of  their  deaths,  &>c.  and  their  cabin  stores  were  exhaust- 
ed, and  they  did  not  know  what  to  do.    A  second  letter,  dated  21st  Aprils  IQOO^  from 
Gaboon  River^  mentioned  their  arrival  thete  on  the  24th  March;    that  the  natives 
finding  them  weakly  handed,  and  their  goods  taken  from  them,  did  as  they  pleased;  that 
they  had  then  9  men  on  board,  but  their  promsions  nin  very  low  ;  that  he  had  men- 
tioned certain  parts  of  the  cargo  in  his  last  letter,  and  expected  to  ship  the  rest  and  to 
sail  at  the  end  of  the  next  month.    An  insurance  was  effected  in  September  ISOO,  ee 
the  production  of  the  last  letter  only,  '*  at  and  from  the  ship's  arrival  at  her  first  place 
of  trade  on  the  coast  of  Africa,  &c."    Held  sufficient  that  the  last  letter  truly  sUted 
the  then  condition  and  circumstances  of  the  ship ;  which,  though  better  than  when  the 
first  letter  was  written,  was  yet  nofiraudulent  concealment  of  the /i^rmer  circumstances; 
the  second  letter,  both  in  its  terms  and  contents,  referiuc  to  a  former  letter,  which  it 
was  the  fault  of  the  underwriters  not  to  have  called  for,  if  they  thought  that  a  particD- 
lar  knowledge  of  former  difficulties  in  part  subdued,  and  to  the  extent  truly  stated  in 
the  second  letter,  would  have  varied  the  risk ;  and   when  the  underwriters,  cogni- 
sant as  they  must  be  presumed  to  be  of  the  common  duration  of  such  a  voyage,  could 
not  fairly  collect  from  the  contents  of  the  second  letter  that  the  first  arrival  of  the  ship 
on  the  coast  was  only  on  the  24th  of  March,  when  she  was  stated  to  have  arrived  in 
Gaboon  River,  and  to  have    had  much  of  her  homeward-bound  cargo  on  board  oo 
the  21st  of  April,  and  was  expected  to  sail  with  the  remaiinder  by  the  end  of  May. 

THIS  was  an  action  on  a  policy  of  insurance  on  goods  on  board  the  ship 
Neptune,  *'  lost  or  not  lost,  at  and  .from  24  hours  after  her  arrival  at  her  first 
place  of  trade  on  the  coast  of  Africa,  during  her  stay  and  trade  on  the  coast 
of  Africa  and  African  islands,  and  at  and  from  thence  to  Liverpool:"  at 
a  premium  of  2a  guineas  per  cent.     The  declaration  contained  the  usual  aver^ 
ment  that  the  ship,  with  the  cargo,  was,  after  24  hours  from  her  arrival  at  her 
first  place  of  trade  on  the  coast  of  Africa,  to  wit,  on  the  16th  of  June  1800, 
in  good  safety  at  a  place  authorised  fcur  the  said  ship  to  be  at  within  the  risk 
and  meaning  of  the  policy.     It  then  stated  a  loss  by  the  perils  of  the  sea  in  the 
course  of  the  voyage  insured  homewards.     The  cause  was  tried  at  the  sittings 
after  Hilary  term  last  at  Guildhall  before  Lord  Ellenborough,  G*  J.,  when  a 
verdict  was  found  for  the  plaintiffis :  and  a  nile  iit5t  having  been  obtained  for 
setting  aside  the  verdict  and  having  a  new  trial,  the  only  question  was,  whether 
at  the  time  of  the  insurance  effected  material  information  had  been  concealed 
from  the  underwriters?     As  to  which  it  appeared,  that  the  Nmiune  sailed 
from  Liverpool  on  a  general  trading  voyage  to  the  coast  of  Africa  in  Juni 
1799,  and  arrived  at  Gaboon  on  that  coast  on  the  7th  of  August  following. 
And  on  the  15th  of  February  1800,  SkeUon,  the  then  master,  wrote  the  fol- 
lowing letter,  dated  Bimbia,  to  Tipping  one  of  his  owners ;  the  suppression  of 
which,  as  well  as  of  information  of  the  time  when  the  ship  first  arrived  on  the 
coast,  from  the  knowledge  of  the  underwriters,  was  the  subject  of  complaint. 
'*  Sir,  I  am  sorry  to  inform  you  of  the  melancholy  circumstance  that  happened 
on  board  the  snow  Neptune  off  Cape  St,  John's  close  to  the  river  Danger. 
Capt.  FisJier,  finding  all  the  ship's  crew  in  a  very  bad  fever,  thought  it  proper 
to  stand  in  shore  and  get  some  stock  for  the  sick.     Three  canoes  came  off, 
and  we  bought  fowls,  Slc,  ;  but  the  blacks  began  to  be  very  impudent    The 
blacks  took  a  cutlass  from  the  captain,  and  killed  him  on  the  spot,  and  stabbed 
him  in  twenty  places.     They  killed  the  steward  and  one  of  the  landsmen : 
the  rest  of  the  people  all  very  much  wounded.    There  were  a  good  many  of 
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the  Macks  killed  on  the  deck  by  the  boatswain  and  two  of  our  men ;  all  the 

rest  of  our  men  were  in  a  very  dangerous  fever.    The  second  mate  died  four 

days  after  of  a  fever  and  his  wound  together.     At  this  time  only  six  hands  are 

left  alive.     Our  condition  is  to  be  pitied.    We  were  14  days  at  sea  before  we 

reached  JBiwdria  where  the  Nqpiuuc  is  lying.    I  have  buried  the  boatswain 

since  my  arrival  here.    I  am  sorry  to  inform  you,  that  there  are  only  five  left 

alive  in  the  ship,  and  I  cannot  get  one  man  here,  nor  in  Calabar,  nor  at  Coma- 

roans  ;  and  what  to  do  I  do  not  know.    We  are  all  very  sickly.    We  have  on 

board  at  present  about  6  tons  of  ivory,  6  puncheons  of  palm  oil,  2  puncheons 

of  pepper,  d  casks  of  bees-wax,  till  I  get  to  Oaboan  where  our  wood  is.    The 

blacks  phindered  the  ship  of  all  our  doathes  and  several  other  things  which  I 

cannot  mention :  and  our  cabin  stives  are  all  done ;  but  that  I  do  not  mind,  if 

1  only  had  men  to  get  the  ship  to  Gaboon,  to  get  our  wood.     (Signed)  *'  Q. 

8keltamJ*     The  following  letter  was  the  only  intelligence  communicated  to  the 

underwriters  at  the  time  of  effecting  the  insurance  in  S^ember  IQM,    It 

was  from  Skeiian  to  Mr.   Tipping,  dated  Oaboan  River,  April  21st,  1800. 

"  Sir,  This  -comes  to  inform  you  that  we  arrived  in  Oabaan  River  on  the  24th 

of  JforcA,  and  have  only  got  on  board  one-third  of  our  red-wood,  and  the 

meet  part  by  cmr  long  boat.    The  natives  on  shore  finding  us  weakly  handed, 

and  our  goods  taken  from  us,  do  as  they  please.    I  have  nine  men  on  board 

now ;  but  our  provisions  (un  very  low.     You  may  think  the  trouble  and  fatigue 

I  have  with  the  natives  on  shore ;  and  I  do  not  expect  to  ^  all  my  wood  till 

the  latter  part  of  next  month :  then  you  may  expect  my  sading.     The  wood  in 

general  is  in  very  small  billets.    The  ivory,  palm  oil,  bees-wax,  and  pepper,  I 

made  mention  of  in  my  last  Utter.    I  got  5000  billets  of  choice  wood  from 

Frinee  JVtlHam  side,  every  billet  as  big  as  four  of  the  billets  at  Batmria  sida 

It  is  a  very  hurt  to  me  staying  so  lonff  here ;  but  I  do  my  endeavour  to  get  the 

wood  off,  d&c."     (Signed  Q.  SkeUan) 

Sir  F.  Qibbs  and  Liitkdak  shewed  cause,  and  argued  that  the  last  letter, 
containing  the  latest  intelligence,  was  the  most  material  to  be  shewn  to  the 
underwriters;  as  the  question  was,  whether  a  true  representation  of  the  state 
of  the  property  at  the  time  of  the  insurance  eftcted,  as  far  as  it  was  known 
to  the  assured,  was  made ;  and  not  whether  information  of  prior  difficulties  or 
dangers,  which  had  been  overcome  and  were  passed,  had  been  suppressed. 
That  there  was  a  reference  in  the  last  to  the  former  letter,  which  was  sufficient 
notice  to  the  underwriters  to  enable  them  to  call  for  that  letter  if  they  wished 
for  fimher  information  respecting  the  ship. 

Park  and  Marice,  contra,  contended  that  the  suppression  of  the  first  letter 
was  material,  not  only  because  it  explained  all  the  causes  of  the  distress  rep- 
resented generally  in  the  second  letter ;  but  because  it  might  be  inferred  from 
the  latter  that  the  ship  had  first  arrived  on  the  coast  on  the  24th  of  March, 
instead  of  having  been  there  many  months  befcwe.    And  it  was  not  enough 
that  it  referred  to  a  former  letter ;  for  that  might  have  been  written  after  the 
ship's  arrival  in  Oaboan  River  on  the  24th  of  March  f  and  it  is  the  first  letter 
only  which  refers  to  prior  transactions.    And  of  these  it  was  important  that 
the  underwriters  should  be  informed,  as  the  policy  was  to  take  effect  from  an 
antecedent  time,  and  average  losses  might  have  been  incurred.    The  second 
letter  does  indeed  mention  Uie  ship  being  weakly  handed,  but  it  says  nothing 
as  to  the  murder  of  the  captain  and  several  of  the  crew ;  the  sickliness  of  the 
rest;  and  the  difficulty  of  getting  more  hands ;  all  which  enhanced  the  future 
tianger,  and  would  have  m^e  the  ship  almost  uninsurable :  at  least  the  under- 
writers ought  to  have  had  an  opportunity  of  exercising  their  judgment  upon 
it    And  this,  they  said,  was  not  like  Hat^waod  v.  Rodgers,  4  East,  590,  where 
it  was  ruled,  that  there  being  an  implied  warranty  by  the  assured  of  sea- 
worthiness in  every  assurance,  it  was  not  necessary  for  him  to  disclose  any 
facts,  unless  demanded,  which  formed  an  ingredient  m  sea-worthiness.     [Lauh 
''mce,  J.  having  asked^  whether  there  were  not  equally  an  implied  warranty 
Vol.  IV.  28 
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that  at  tbe  time  of  the  insorance  cKrected  there  was  &  sufficient  crew,  rigging) 
and  provisions  to  navigate  the  ship  for  the  pnrpose  of  the  vojnge  insured  f 
Thej  answered.  That  the  period  of  implied  warranty  Was  at  an  end  in  this  case 
when  the  first  letter  was  written ;  for  the  insorance  was  at  and  from  2A  hmn 
after  her  arriral  at  her  first  place  of  trade  on  the  coast  of  Africa:  the  war* 
rantj  would  therefore  be  complied  with  by  the  ship  being  properly  equipped 
and  manned  for  the  occasion  at  that  period :  and  therefore  any  Bubsequeot 
defects  or  misfortunes  which  enhanced  the  risk  after  that  time,  and  which 
were  known  to  the  assured  at  the  time  of  efiecting  the  insurance,  were  the 
proper  subjects  of  representation,  and  ought  to  have  been  disclosed. 

Lord  Ellenborough,  C.  J.    In  every  case  of  this  sort  it  is  necessary  that 
there  should  be  a  full  and  fair  disclosurfr  of  all  the  materia}  xurcamstancei 
affecting  the  actual  state  and  condition  of  the  ship  at  the  time  of  the  insurance 
effected.     And  the  question  is,  whether  that  has  not  been  iriade  in  this  case; 
taking  it  for  granted,  as  we  must,  that  the  underwriter  was  before  cognizant 
of  the  course  of  tbe  trade  which  was  the  subject  of  insurance.     'Now  no  uop 
derwriter  is  so  little  conversant  with  the  African  trade  as  not  to  know  that  \i 
eonsists  in  trucks  and  that  the  shipa  engaged  in  it  always  continue  for  some 
time  upon  the  coast ;  in  some  instances,  as  we  learn  from  cases  which  have 
come  before  the  courts,  for  above  a  year.    Here  the  assured  laid   before  the 
underwriters  the .  latest  account  of  the  ship,  in  a  letter  dated  from   Gabom 
River  on  the  21st  of  April  1800,  by  which  it  appeared  that  the  ship  arrived 
in  Gaboon  River  on  the  24th  of  March  preceding,  and  had  then  on  board 
part  of  her  homeward  cargo.    It  was  open  to  them  to  inquire,  if  they  thoiigiit 
it  material,  whether  that  were  her  first  arrival^  or  how  long  before  she  had  ar- 
rived on  the  coast ;  for  the  insurance  was  during  her  stay  and  trade  there  : 
bat  the  fair  inference  from  the  letter  is,  that  she  had  been  upon  the  coast  for 
some  time  before ;  for  the  writer  refers  to  different  articles  of  the  cargo  of 
which  he  had  made  mention  in  his  LASf  htter ;  it  is  not  even  said  his  frst 
letter,  so  that  there  might  have  been  several  written  before :  but  at  least  it 
referred  to  the  other  letter,  the  letter  in  question.     Then  the  writer  states,  that 
the  natives  on  shore,  finding  them  weakly  handed,  did  with  them  as  they 
pleased.    It  must  be  collectMl  from  this,  that  they  were  at  the  mercy  of  the 
natives,  and  consequently  that  the  Hsk  was  hazardous:  and  this  indeed  is 
evinced  to  have  been  the  feeling  of  the  underwriters  by  the  largeness  of  the 
premium.    Then  the  writer  says,  that  he  has  nine  men  on  board  now,  hut  that 
their  provisions  run  very  low.     What  is  that  but  contrasting  the  then  number 
of  his  crew,  as  if  greater  than  it  had  been  before,  with  the  present  low  state 
of  his  provisions.     He  then  discloses  the  continuing  difihrences  with  the  na- 
tives ;  and  afterwards  refers  to  the  mention  he  had  made  in  his  last  letter  of 
different  articles  of  his  homeward  cargo ;  importing  that  he  had  in  that  \eUet 
made  a  fiill  disclosure  of  all  that  related  to  it.'    If  then  the  underwriters  wished 
for  further  information  as  to  prior  circumstances,  they  should  have  asked  for 
that  letter,  of  the  existence  of  which  they  thus  had  notice :  and  if,  when  de- 
manded, it  had  been  withholdeii  from  them,  the  observation  made  in  Haywood 
V.  Rodgers  might  have  applied.    Here  however  the  assured  disclosed  every 
thing  which  he  knew  as  to  the  existing  state  of  the  ship  at  the  time :  it  was  a 
true  statement  of  its  then  actual  situation ;  and  it  suggests  a  former  commo- 
nication,  so  as  to  put  the  underwriters  upon  further  inquiry  if  they  thought  it 
material.    The  ship  was  stated  to  be  weakly  handed,  which  was  the  material 
feet :  and  whether  that  had  been  before  occasioned  by  the  sabre  or  by  sickness 
could  not  then  signify.    The  former  letter  would  not  have  communicated  in 
substance  more  than  the  underwriters  had  information  of.    There  was  tbera- 
fore  Ho  concealment  of  any  thing  material. 

Grosk,  J.  The  policy  is  impeached  upon  the  ground  of  concealment  of 
material  information  fi'om  the  underwriters :  but  it  is  admitted  that  the  letter 
whioh  was  shewn  to  them  disdoeed  the^ietual  state  of  the  ship  at  the  time  it 
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w^vitten ;  and  refers  to  «  former  totter,  it  shewing  its  former  different  con- 
dition. The  writer  mentions  that  the  nativ^s^nclr'ii^  them  weakly  handed  and 
their  g-aods  taken  frgm  them,  (which  evidently  alludes  to  some  former  commu- 
nieation)  did  as  they  pleased  with  them :  and  he  says,  that  he  has  nine  men 
JUM9y  ^rhich,  contrasted  as  it  is  with  the  then  low  state  of  their  provisions, 
sheivs  that  their  condition  in  respect  of  the  number  of  the  crew  was  better 
than  it  had  been.  The  underwriters  might  have  seen  the  former  letter  referred 
to,  if  they  had  thought  proper  to  call  for  it  I  cannot  say,  therefore,  that 
tbere  has  been  any  unfair  concealment,  when  the  letter  which  was  communi* 
cated  to  them  contained  a  fair  account  of  the  then  state  of  things,  and  they 
had,  or  might  have  had,  if  they  had  thought  it  material,  the  account  of  the 
prior  condition  of  the  ship. 

X^jkin'RENCE,  J.     On  the  first  reading  of  the  letter  shewn  to  the  underwriters 
I  thought  it  implied  that  the  ship  had  only  arrived  on  the  coast  on  the  24th  of 
BfiMrch ;  but  on  looking  again  at  it  no  such  inference  can  be  drawn  from  it. 
It  certainly  cannot  be  necessary  in  order  to  effect  an  insurance  to  detail  to  the 
underwriters  all  the  previous  proceedings  of  the  ship :  but  it  is  sufficient  that 
the  letter  shewn  to  them  represented  truly  the  then  state  of  the  ship,  and  re- 
ferred to  the  former  letter.    He  here  commented  upon  the  terms  of  the  second 
letter,  as  shewing  its  reference  in  different  parts  to  a  former  account :  and 
particularly  from  its  stating  the  arrival  of  the  ship  at  Gaboon  River  (not  say- 
ing an  the  coast)  on  the  24th  of  Btareh ;  that  their  provisions  were  so  much 
reduced ;  that  the  several  articles  of  lading  enumerated  had  been  taken  in ; 
and  that  they  expected  to  sail  homewards  at  the  end  of  the  next  month,  which 
was  supposing  that  their  stay  and  trade  on  the  coast  would  not  be  above  two 
months ;  that  the  underwriters  must  have  collected  that  the  letter  was  written 
towards  the  latter  end  of  such  a  voyage,  which  is  known  to  be  of  several 
months  duration ;  and  that  they  could  not  have  understood  that  the  first  arri- 
Tal  of  the  ship  on  the  coast  of  Africa  was  on  the  24th  of  March,    If  then 
they  mshed  for  further  information  ad  to  the  time  when  she  first  arrived,  or  of 
the  circumstances  which  had  occurred  to  place  her  in  the  condition  described 
in  the  second  letter,  it  was  their  own  fault  that  they  did  not  call  for  it,  when 
the  letter  they  saw  referred  to  a  former  letter. 

Lb  Blanc,  J.  The  ground  of  the  motion  for  a  new  trial  wad,  that  as  the 
underwriters  were  to  be  upon  the  policy  24  hours  after  the  ship's  arrival  on  the 
C€>a8t  of  Africa,  it  became  material  to  them  to  know  whether  they  had  been  a 
twelvemonth  upon  the  policy,  or  only  firom  the  24th  of  Mareh  preceding  the 
insurance  in  aeptemhtr.  The  policy  however  was  not  at  and  from  the  river 
Oaboan,  but  at  and  4rain  the  ship's  arrival  on  the  coast  of  Africa,  and  there- 
fore the  mention  of  the  ship's  arrival  in  that  river  on  the  24th  of  March  did 
not  imply  that  it  was  her  first  arrival  on  the  coast ;  and  the  comments  which 
have  been  made  on  the  contents  of  the  second  letter  shew  that  the  underwri- 
ters could  not  have  collected  that  from  it.  And  as  that  letter  referred  to  the 
former  one,  the  underwriters,  if  they  wished  to  know  particularly  when  the 
ship  had  arrived  on  the  coast,  might  have  called  for  the  former  letter.  Though 
it  was  fairly  to  be  inferred  from  the  circumstances  mentioned  in  the  letter 
which  was  shewn  to  them,  that  the  ship  had  arrived  on  the  coast  before  the 
24th  of  March, 

Rule  discharged. 

The  Kiog  v.  The  Inhalntaiits  of  Topsham* 

7Eut,466.    June  11, 1806. 

An  order  of  removal,  direclod  to  «*  liU  pmnsh  of  PsoiA,  or  town  aad  county  of  Po^U^*' 
u  eofficieot,  though  tl^e  proper  aame  of  the  parish  be  St.  Jemea  i»  PooU  ;  there  beic^ 
no  other  pamh  in  the  town  and  county  of  PooU»  An  apprentice  to  a  ship  owner  liv- 
ing at  A.  faiM  a  aettleoMBt  by  residiiig  «•  baar4  his  master'a  .ship  lor  40  day^  in  B. 
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wkile  th«  ship  wm  tteyiDg  and  tndinf  tliere  in  tb^  coiivm  of  bis  niMter**  trade  and 
employ  upon  a  coastiog  voyage.  And  if  the  apprentice  afterwards,  upon  the  bank- 
ruptcy of  his  master,  return  to  A.  where  he  formerly  resided  with  bis  master  as  at  his 
home,  and  finding  that  his  master  had  absconded,  liTe  there  with  a  relation,  without 
doing  any  further  servioe  there  for  bis  master ;  such  residence,  though  for  more  than 
40  days  before  bis  appreoticeship  expired,  wiU  not  regain  bim  a  Mttlemtot  in  A. 

TWO  justices  of  the  county  of  Deoon  made  an  order  ibr  the  removal  of  John 
Cotie9\  mariner,  from  the  parish  of  Topsham  in  the  same  county  to  the  parish  of 
Poole  or  town  and  county  of  Poole ;  which  order  was  addressed  to  the  charcb- 
wardens  and  overseers  of  the  poor  of  the  parish  of  Topsham  in  the  countj  of 
Devon,  and  to  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
Poole  or  town  and  county  of  Poole ;  and  adjudged  the  settlement  to  be  in  the 
latter  place  by  the  same  description.  An  appeal  was  lodged  against  this  order 
by  the  parish  officers  acting  for  the  town  of  Poole,  to  whom  the  pauper  was 
delivered  with  the  order :  and  before  the  merits  of  the  case  were  gone  into  oa 
the  hearing  of  the  appeal,  the  appellant's  counsel  objected  to  the  order  for  its 
uncertainty,  and  in  other  respects;  and  it  was  proved,  and  was  stated  in  the 
case  afterwards  reserved,  that  there  was  no  such  parish  as  the  parish  of  Poo/e  ; 
that  the  town  and  county  of  Poole  consisted  but  of  one  parish,  and  that  the 
name  of  that  parish  was  A.  James's  in  Poole,  The  Sessions  however  over- 
ruled the  objection,  and  proceeded  upon  the  merits ;  and  finally  quashed  the 
order,  subject  to  the  opinion  of  this  Court  upon  the  following  case ;  in  which 
was  also  included  a  statement  of  the  facts  above  mentioned,  relating  to  the 
objection  to  the  form  of  the  order. 

The  pauper  John  Cotter  at  the  age  of  twelve  years  was  bound  by  indenture 
apprentice  as  a  mariner  to  D,  Sweetland  of  Topsham,  ship-owner  and  coal- 
merchant  He  served  his  said  master  for  three  years,  during  which  he  made 
several  voyages,  and  returned  to  Topsham ;  residing  there  in  the  intervals  be- 
tween the  voyages  sometimes  for  two  mondis.  His  last;  voyage  was  on  board 
the  Reward  of  Topsham,  which  sailed  first  to  Shields  and  from  thence  to  Poole 
with  a  cargo  of  coals.  The  pauper  remained  at  Poole  upwards  of  40  dajrs, 
and  slept  every  night  during  that  time  on  board  the  said  vessel  as  it  lay  along- 
side the  quay.  He  knew  whilst  he  was  there  that  bis  master  was  become  a  bank- 
rupt, and  gone  firom  Topsham:  in  consequence  of  which  he  applied  to  Mr. 
Penny,  the  agent  and  consignee  of  the  vessel,  for  money,  to  enable  him  to 
return  to  Topsham,  who  supplied  him  with  half-a-guinea  for  that  purpose.  On 
his  arrival  at  Topsham  he  resided  with  his  uncle,  not  being  able  to  find  his 
master,  whom  he  has  never  seen  or  served  since.  The  indentures  were  offered 
to  be  given  up  by  one  of  the  assignees  of  Sweetland;  hut  were  not  in  fact 
given  up  until  after  they  expired. 

Burrough  and  PeU,  in  support  of  the  order  of  Sessions,  contended,  Ist, 
that  the  residence  of  the  apprentice  at  Poole  was  merely  casual  and  accidental, 
the  vessel  in  which  he  served  beiiig  there  in  transitu,  and  its  proper  home 
being  at  Topsham.  That  \aRex  v.  Burton  Bradstock,  Burr.  S.  C.  531,  where 
an  apprentice  was  holden  to  gain  a  settlement  by  serving  his  master  for  above 
40  days  in  Bridport  harbour,  which  is  within  the  parish  of  Burton  Bradstock^ 
the  Judges  relied  on  the  circumstance  that  the  home  of  the  ship  was  there. 
That  it  would  be  very  inconvenient  in  these  cases  if  the  settlement  of  sea- 
faring apprentices  were  to  be  shifting  backwards  and  forwards  in  every  port 
to  which  they  came,  though  but  for  a  day,  if  upon  the  whole  they  had  slept 
there  40  nights  during  the  subsistance  of  the  indentures.  That  the  doctrine 
of  casual  residence  in  a  place  for  40  days  not  giving  a  settlement  there  was 
confirmed  in  Rex  v.  AUon,{a)  where  a  servant's  serving  his  master  for  the 
last  40  days  of  his  year  at  a  watering-place  {Scarborough)  being  considered 
only  as  a  sojourner,  and  not  an  inhabitant,  did  not  give  him  a  temporary  set- 
tlement there :  and  that  the  general  doctrine  of  that  case,  as  to  casual  resi- 

(«)  Barr.  8.  C.  418|  and  vida  S.  C.  Bom'a  Just.  tit.  Poor.    (Sett,  by  Service.) 
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B,  was  not  denied  in  Rex  v.  Bath  Easton,  Burr.  S.  C.  774.  2dly, 
They  contended,  that  at  anj  rate  the  apprentice  regained  a  settlement  in  Tops^ 
kittm,  whither  he  returned  after  he  had  left  Poole  by  the  assistance  of  his  mas- 
ter's agenty  and  senred  out  the  remainder  of  his  time  there,  Rex  v.  Brighthebn" 
stome,  5  Term  Rep.  188,  which  was  the  original  home  of  himself  and  his 
master :  and  that  actual  service  to  the  master  was  not  necessary ;  but  the 
indentures  still  subsisted  in  point  of  law,  notwithstanding  the  bankruptcy  of 
tbe  master,  (a)  3dly,  They  objected  that  the  order  was  improperly  directed 
to  the  parish  of  Poole^  or  town  and  county  of  Pook,  when  the  proper  name 
of  tbe  parish  was  Si,  James's  in  Poole :  and  that  even  if  the  error  were  amend- 
able at  the  sessions  by  the  statute,  they  had  not  amended  it,  but  overruled  the 
objection. 

JE€ut  and  Lyon,  contra,  were  stopped  by  the  Court. 
^%e  Court  were  clearly  of  opinion  against  the  parish  of  Si.  James  in  Poole 
upon  all  the  points.     As  to  the  1st,  they  all  agreed  that  the  residence  of  the 
apprentice  on  board  his  master's  ship  in  Pooie  was  not  a  casual  or  accidental 
residence :  but  he  was  then  in  the  actual  employ  and  service  of  his  master  in 
his  trade  and  business,  which  in  its  nature  required  a  shifting  residence. 
TThat  the  principal  doubt  made  in  the  case  of  The  King  v.  Burton  Bradstock, 
wras,  whether  the  residence  of  an  apprentice  on  board  a  ship  were  equivalent 
to  a  residence  on  shore  in  the  Mime  parish ;  and  what  was  thrown  out  by  the 
Court  there,  in  respect  of  Bri^^pori  harbour  being  the  home  of  the  ship,  was 
principally  in  answer  to  that  objection.     And  that  the  doctrine  of  casual  resi- 
dence, as  applied  to  places  of  public  resort,  which  had  been  thrown  out  in 
the  Scarborough  case,  was  pretty  much  shaken  in  the  subsequent  case  of 
Saih  JEasion.    That  at  any  rate,  however,  the  doctrine  did  not  apply  to  a 
case  like  the  present,  where  the  apprentice  was  in  the  actual  service  of  his 
master  at  the  time.    And  as  it  was  clear  that  an  apprentice  might  gain  a 
settlement  by  serving  an6ther  master  in  a  different  parish,  by  the  consent  of 
his  original  master,  a  fortiori  he  gained  a  settlement  by  serving  the  original 
master  himself  in  another  parbh,  where  his  master's  business  called  him.(6) 
Upon  the  second  point,  it  appeared  by  the  case,  that  the  apprentice  never 
returned  to  his  master's  service  in  the  parish  of  Topsham,  (or  his  master  had 
absconded  before  his  return ;  but  he  went  to  live  with  his  uncle :  and  it  is 
expressly  found,  that  he  never  saw  or  served  his  master  afterward8.(c)    In  the 
King  ▼.  BrighthebMta^e,  the  apprentice  returned  to  his  master  again  in  the 
original  parish.     As  to  the  third  point,  they  said  there  was  no  objection  to  the 
description  of  the  Parish  of  Pook,  omitting  the  mention  of  its  tutelary  Saint; 
there  being  but  one  parish  in  the  town  and  county  of  Pook,  and  Pook  being 
the  common  name  of  the  place.    And  that  the  parish  officers  of  Pook  had 
themselves  considered  this  description  sufficient  to  call  upon  them  to  appeal 
to  the  sessions'against  the  order,  by  whom  the  objection  to  the  misnomer  had 
been  overruled.(<f) 

Order  of  sessions  qnashed,  and 
original  order  confirmed. 

(a)  Vide  BuekingUm  v.  Skepton  Beckamp,  1  Stra.  582,  and  3  Ld.  Ray.  1352,  and  S.  P. 
88  to  Senranta.    Rex  V.  Si.  Andrew,  Holbarn,  3  Term  Rep.  687. 

(h)  See  tbe  Huntoman's  oaae,  Bisk&n^s  HatfUU  v.  St.  Pettr't  in  Si.  Jithan't,  Fol.  197, 
referred  to  and  commented  opon  by  Lord  Maiufield,  in  Mon  y.  Elvetkam,  Burr.  S.  C. 
423,  4.  Also  tbe  caae  of  tbe  servant  of  the  Ozford  stage-coacbman,  St.  Peter  in  Oxford 
and  CkimnngWieomb.  I  Stra.  528.  Also  the  groom's  cade,  Blast  Ueley  v.  Weybridge, 
Burr.  8.  C.  722. 

(c)  Vide  ante,  381.    Rex  v.  Bmrmhf'h^the^Marsh.    [The  King  r.  Smurd^n,  13  East, 


«^i 


(d)  Vide  Rex  v.  Madley,  Burr.  S.  C.  302.  Rex  v.  Andaver,  CM.  373.  Rex  v.  Ulver- 
stone,  7  Term  Rep.  564,  and  Rex  v.  Harrow  on  the  Hill,  2  Const's  Bott.  828,  3d  edit. 
Tit.  Appeal  to  the  Sessions. 


333  CASES  IN  TRINITY  TERM 

The  King  9.  The  Inhabitants  of  Rushall. 

7Etft,471.    June  11, 1806. 

The  pauper  desired  her  mother  to  look  out  fbr  a  place  for  her,  and  tlie  mistrera  on  the 
applicatioh  of  the  mother  aometime  before  Old  Miehaelnuu^  said  that  she  would  give 
the  pauper  the  aame  wagei  aa  her  other  aervanta,  and  wait  till  ahe  came  ;  but  the  mo- 
ther made  no  abaolote  agreement  ibr  bar  daughter,  though  she  informed  her  that  ahe 
had  got  a  place  for  her  if  ahe  liked  it.    About  a  week  after  OU  Miehaelmmst  the  mia- 
treaa  applied  to  the  pau|H)r  to  know  if  ahe  liked  to  come  into  her  8ervice«  azKi  the/ 
then  aireed  for  the  nrat  time  for  certain  yearly  wagea  (the  aame  aa  the  other  servants) 
wUk  Iwerty  of  parting  at  a  moHlh*s  wages  or' warning :  held  that  the  birhi^  commenc- 
ed only  from  the  day  when  the  pauper  and  her  miatreaa  agreed  on  the  terms  specified, 
and  not  from  Old  MUhadmas  or  bstbre,  when  the  mother  spoke  to  the  mistress-    And 
the  pauper  bsTing  gives  a  month 'a  previous  notice  to  quit  al  Old  MiekaelwM»'day^ 
whicli  the  miatreaa  accepted,  and  procured  another  aervant  to  come  on  that  dsVy  when 
the  pauper  received  her  whole  year's  wages ;  but  upon  the  mistress,  telling  her  that 
she  wanted  a  week  of  aerving  out  her  year,  she  offered  to  stay  another  week :  to 
whioh  the  miatrssa  aaid  that  it  did  not  ogni^,  as  she  had  got  another  aerraot  in  her 
place  :  held  that  thia  waa  a  diaaoluttoa  of  the  contract  before  the  end  of  the  jear,  by 
the  notice  to  quit  given  and  accepted,  and  not  a  mere  diapenaation  of  the  semee ;  and 
consequently  no  settlement  waa  gained  by  such  hiring  and  aervice. 

TWO  juBtices,  by  an  order,  removed  Susannah  WMie,  singlewoman,  from 
the  parish  of  Wiston  in  the  county  of  8ttssez,  to  the  parish  of  Huskail, 
in  the  coantj  of  Wilis,  The  sessions  on  appeal  confirraed  the  order,  subject 
to  the  opinion  of  this  Court  upon  the  following  case. 

The  pauper  being  30  years  of  age,  and  a  native  of  WtUskire,  and  her  mo- 
ther and  other  relations  living  near  Rushall^  some  time  before  Old  Mithattmas- 
day  1803,  the  time  at  which  the  serrice  in  which  she  was  then  living  at  WisUm 
in  Sussex,  was  to  end,  wrote  to  her  mother,' desiring  her  to  look  out  for  s  place 
for  her ;  which  she  did,  and  in  consequence  treat^  with  the  wife  of  the^  Rer. 
K,  Peek  of  Rushatt,  Wiltshire ;  upon  which  Mrs.  Peck  informed  the  mother 
that  she  would  give  her  daughter  the  same  wages  as  she  did  to  her  other  ser- 
▼ants,  (l>eing  10  guineas  a  year  and  a  guinea  for  tea,)  and  wait  till  she  came 
down,  and  desired  that  she  would  come  as  quickly  as  she  could ;  but  the  mother 
made  no  absolute  offreememt  for  her  daughter,  but  afterwards  informed  her  (hat 
she  had  got  a  place  Ibr  her  if  she  liked  it.    The  pauper  left  her  service  in 
Wiston  immediately  on  its  expiration,  and  went  into  Wiltshire  without  delaj, 
and  arrived  on  Saturday  the  16th  of  October  at  her  mother's  near  RnshaH; 
and  on  Monday  the  18th  Mr.  Peck  applied  to  her  to  know  if  she  liked  to 
come  into  his  service,  saying  that  he  wanted  her  to  come  immediately,  as  he 
had  company  to  dinner.    She  went  to  Mr  Pecl^s  house,  and  then  it  was  ibr 
the  first  time  agreed  between  Mrs.  Peck  and  her,  that  the  wag<es  should  be  10 
guineas  for  the  year  and  a  guinea  for  tea,  (which  was  the  same  as  she  had 
given  to  her  other  servants)  with  liberty  of  parting  at  a  month's  wages  or  a 
month's  warning.     She  then  went  to  work,  and  continued  in  Mrs.  Pecks  ser- 
vice until  Old  Siichaelmas^y  following.     About  five  weeks  before  that  time 
she  gave  her  mistress  notice  that  she  should  quit  hef  service  at  the  next  OU 
JkKchaelmas-day.    On  the  said  Old  MBchadmas-day  1803  the  pauper  came  to 
her  mistress  to  receive  her  wages,  who  paid  her  whde  year's  wages,  and  the 
guinea  for  tea ;  but  told  her  she  wanted  i.  week  of  serving  out  her  year.    The 
pauper  said  she  was  willing  to  stay  another  week ;  but  the  mistress  replied 
that  it  did  not  signify,  as  she  had  got  another  servant  in  her  place,  who  was 
then  in  the  house,  (which  she  in  fact  was.)    She  then  left  the  house,  and 
never  returned  into  the  service  afterwards.    Upon  which  facts  the  court  oi 
quarter  sessions  were  of  opinion,  that  the  pauper  was  settled  at  Rushall 

Topping  and  D'Oyley,  in  support  of  the  order  of  sessions,  contended,  Ist* 
that  the  mother  was  to  be  considered  as  the  agent  of  her  daughter,  and  that 
she  had  made  an  agreement  for  her  with  Mrs.  Peck  before  Old  Michailmah 
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day,  tboagh  reserving  to  her  daogbter  the  option  of  diaeent  if  she  did  not  Hke 
the  serviee,  (which  was  the  meaning  of  the  finding  that  the  mother  made  na 
ofrsoMe  agreemaU,  d&c.)  bnt  as  the  daughter  ultimately  approved  of  her  place, 
thait  which  was  at  first  a  conditional  ^came  an  absolute  hiring  before  Old 
MRckaehuu^  though  her  approbation  were  not  signified  till  afterwards.     And 
thia  was  not  vari^  bj  the  subsequent  stipulation  for  liberty  to  either  party  to 
part  at  a  month's  wages  or  a  month's  warning,  such  liberty  not  havinfr  been  acted 
upon  till  the  end  of  the  year  from  the  original  hiring.    And  they  said  there  was 
nothing  unreasonable  in  the  reservation  by  the  mother  of  an  option  for  her  daugh> 
ter  to  £s8ent  from  the  contract,  while  the  mistress  was  at  all  events  bound  if  the 
daughter  approved  of  the  place ;  because  the  daughter  was  to  come  from  a 
l^reat  distance  at  her  own  expence.     Btit  2dly,  supposing  the  contract  of  hir- 
ing not  to  have  commenced  till  the  18th  of  Oeicher  ;  still  a  settlement  would 
be  gained ;  for  when  the  mistress  observed  that  the  pauper  had  not  served  out 
ber  year  by  a  week,  she  offered  to  stay  another  ilreek  in  the  service ;  and  her 
mislress  tcdling  her  it  did  not  signify  was  a  dispensation  of  the  serrice  for  the 
remainder  of  the  year :  which  distinguishes  this  firom  the  cases  of  Rex  v. 
JSing's  Pytm,  4  East,  351,  and  Rex  v.  Sudbrooke,  4  East,  356:  and  that  is 
csonfirmed  by  the  mistress  having  paid  the  whole  year's  wages,  though  that 
alone  would  not  be  decisive.    Then  the  month's  notice  to  quit  given  by  the 
pauper  previous  to  Old  iiUkaelnua^ay  is  no  evidence  of  her  intention  to 
quit  the  service  before  the  end  of  the  year^  as  it  was  given  under  a  mistake 
that  the  year  ended  at  that  time ;  and  as  soon  as  it  was  objected  to  by  the 
mistress,  it  was  abandoned  by  the  pauper.     And  they  said,  that  this  was  a 
atronger  jcase  of  dispensation  of  service  than  Rez  v.  Richmond^  Burr.  S.  C. 
740.    2  Const's  Bott.  514.  3d  edit,  where  a  footman  lefl  his  service  13  days 
before  the  end  of  his  year,  because  another  servant,  whom  he  had  lately  mar- 
ried, was  then  going  away ;  his  master  having  no  objection,  as  he  had  another 
footman  coming.  -  Or  than  Rex  v.  St,  BarthoUmuw^  CornkiU^  Cald.  46,  where 
on  the  master's  intended  change  of  residence  he  told  the  servant  to  look  out 
for  another  place :  and  she  went  into  a  new  service  before  the  end  of  the  year« 
And  they  compared  it  to  JRex  v.  Si,  PMUp  in  Birmingkam^  2  Term  Rep.  624, 
where  the  servant  having  given  warning  eight  days  before  to  quit  at  the  end  of 
his  year,  the  master  discharged  him  the  same  day,  paying  him  his  full  year's 
wages;  though  the  servant  was  willing  to  stay  to  the  end  of  his  year{  which 
was  holden  to  be  a  dispensation  only  of  the  service,  not  a  dissolution  of  the 
contract 

Sir  V.  Oibbs  and  Qmrthape,  contra,  were  stopped  by  the  Court* 
Lord  ELLBNBOftouGB,  G.  J.  Upon  the  first  point,  if  the  justices  had  found 
as  a  fact  from  what  time  the  hiring  commenced,  {he  case  would  have  been 
clear ;  but  as  they  have  not  done  so,  we  must  draw  the  inference  firom  the 
facts  stated.  The  mother,  being  desired  to  look  out  for  a  place  for  her  dau^h> 
ter,  applied  to  Mrs.  Peck  of  RushaU,  who  informed  her  that  she  would  give 
her  daughter  the  same  wages  as  her  other  servants,  and  would  wait  till  she 
came ;  but  the  cas^  eicpressly  states  that  the  mother  made  no  absohtte  agree' 
ment  for  her  daughter.  And  indeed  there  was  nothing  at  that  time  said  about 
the  quantum  of  the  wages,  or  the  time  of  service,  or  about  the  warning,  after^ 
wards  introduced  into  the  contract,  on  which  either  might  relinquish  the  con- 
tract The  daughter  arrived  at  RushaU  about  a  week  after  Old  MickaebMas" 
day^  when  upon  Mr.  Pectus  application  to.her  to  know  if  she  liked  to  come 
into  his  service,  she  went  there ;  and  then  it  was,  as  the  case  states,  for  the 
first  time  agrted  between  Mrs.  Peck  and  her,  that  the  wages  should  be  10 
guineas  for  the  year  and  a  guinea  for  tea,  with  liberty,  which  was  not  before 
mentioned,  of  parting  at  a  month's  wages,  or  a  month's  warning.  This  was 
on  the  18th  of  October.  Then  about  five  weeks  before  Old  3Rckaelma9-day^ 
the  pauper  save  her  mistress  notice  to  quit  at  Old  Mickaekuu'day*  The 
mistress  coidd  not  objeot  to  receive  the  notice,  and  therefore  looked  out  for 
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another  servant :  but  when  the  pauper  went  to  receire  her  wages,  the  mistren 
paid  her  the  whole  year's  wages,  hot  told  her  that  she  wanted  a  week  of  serr- 
ing  out  the  year.    The  pauper  then  said,  indeed,  that  she  was  wiliiog  to 
stay  another  week ;  but  as  the  mistress,  in  consequence  oi  the  warning  which 
the  pauper  had  given  her,  and  which  she  had  accepted,  had  provided  herself 
with  another  servant,  and  did  not  want  two  of  them,  she  tdd  the  pauper  that 
it  did  not  signify,  as  she  had  got  another  servant  in  her  place  :   on  which  the 
pauper  left  the  house.     There  can  be  no  doubt  upon  this  statement  that  both 
parties  agreed  to  put  an  end  to  the  contract  before  the  end  of  the  year.     The 
servant  gave  above  a  month's  warning  to  quit  at  Old  MKchadmas,  which  she 
had  a  right  to  do,  and  the  mistress  accepted  the  warning,  and    both  parties 
acted  upon  it.     And  this  it  appears  was  in  fact  before  the  end  of  the  year, 
whatever  the  servant  might  have  supposed  when  she  gave  the  warning.     Now 
the  rule  which  the  Court  has  laid  down  as  the  test  whether  the  circumstances 
attending  the  departure  of  a  servant  before  the  end  of  the  year  amount  to  a 
dissolution  of  the  contract,  or  only  to  a  dispensation  of  the  service,  is,  whe* 
ther  the  master  has  the  power  afterwards  of  compelling  the  continuance  of  the 
service :  if  he  have  not,  there  is  an  end  of  the  contract :    if  he  have,  but 
choose  to  disuse  with  it,  it  is  a  dispensation.    If,  after  this,  any  person  had 
harboured  4he  servant  when  the  mistress  desired  her  services,  could  she  have 
maintained  an  action  for  it?    Certainly  not :  and  that  is  a  fair  test  that  the 
relation  of  master  and  servant  had  ceased  to  exist 

Gross,  J.  The  hiring  in  this  case  did  not  commence  till  the  18th  of  OeUh 
her,  and  consequently  the  year  would  not  expire  till  the  18th  of  October  fol- 
lowing. But  there  was  a  liberty  of  parting  at  a  month's  wages  or  a  month's 
warning ;  of  which  the  servant  availed  her^f,  and  gave  due  notice  to  quit  at 
Old  Miehaebnqs-daiy.  The  reason  of  that  is  obvious;  for  that  is  the  usual 
time  for  hiring  of  servants  in  that  part  of  the  country,  and  she  meant  to  lock 
out  for  another  place.  The  mistress  considered  it  as  good  noticci  and  procured 
another  servant  to  come  to  her  on  that  day.  Here  then  was  a  notice  by  the 
servant  to  quit  a  week  before  the  end  of  the  year,  which  was  accepted  by  the 
mistress,  and  the  servant  quitted  accordingly.  It  is  clear,  then,  that  there 
was  not  a  year's  service,  and  consequently  no  settlement  gained  by  the  pauper 
in  RushaU, 

Lawrence,  J.    On  the  first  ground,  there  is  no  pretence  for  saying  that  this 
was  a  hiring  ftom  Old  MiekaekMO-day.    The  daughter  desired  her  mother  to 
look  out  for  a  place  for  her,  and  she,  before  Old  MichadmaSy  treated  with 
Mrs.  Peck  of  Ruskatt  on  behalf  of  her  daughter  ;  but  no  absoiute  agreement 
was  made  at  that  time ;  nor  was  there  any  till  the  18th  of  October^  when, /or 
the  first  time,  it  was  agreed  between  Mrs.  Peck  and  the  pauper,  that  the  latter 
should  have  10  guineas  a-year  wages,  and  a  guinea,  for  tea,  with  a  liberty  d! 
parting  at  a  month's  wages,  or  a  month's  warning.    'Thlit  must  be  taken  to  be 
a  contract  to  commence /rom  that  time,  there  l^ing  no  reference  to  any  ante- 
cedent time.     And  in  truth,  both  parties  so  considered  it  at  the  time  of  part- 
ing ;  for  when  the  mistress,  on  paying  her  whole  year's  wages,  told  the  pauper 
that  she  wanted  a  week  of  serving  out  her  year,  the  latter  did  not  dispute  that, 
but  in  effect  admitted  it,  and  said  that  she  was  willing  to  stay  a  week  laager. 
The  mistress  however  stood,  as  she  had  a  right  to  do,  upon  the  warning  which 
had  been  given,  and  said  that  it  did  not  signify,  as  she  had  provided  herself 
with  another  servant  in  her  place,  who  was  then  in  the  house :  on  which  the 
pauper  accepted  her  wages,  and  went  away  before  the  end  of  the  year.    There 
is  clearly  therefore  no  settlement. 

Le  Blanc,  J.  .  If  the  Sessions  upon  this  statement  of  facts  had  found  this 
to  be  a  hiring  from  Old  Mtchaelmas'day,  it  would  have  been  bad.  But  it  is 
now  contended  that  the  hiring  commenced,  not  from  Old  MtchaehnaS'day,  bot 
from  the  day  that  the  mother  spoke  to  Mrs.  Peck:  but  no  agreement  was  thea 
made ;  the  mistress  only  told  the  mother  what  wages  she  gave,  and  that  she 
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would  not  fill  the  plaee  which  was  Tacant  in  her  fiunily  till  her  daughter  came, 
only  desiring  that  she  would  come  quickly.  Then  when  the  daughter  did 
come  the  terms  were  settled,  which  had  not  been  mentioned  befora  In  the 
nbaence  then  of  any  reference  for  the  commencement  of  the  hiring  to  the  prior 
time  when  the  mother  spoke  to  Mrs«  Peek^  we  can  only  say  that  it  was  a  hirinff 
from  the  time  when  the  agreement  was  actually  made,  and  the  terms  settled 
beiweea  the  mistress  and  servant.  Then  on  the  second  point ;  there  was  a 
liberty  to  part  on  a  month's  wages,  or  a  month's  warning ;  which  distinguishes 
this  from .  aU  the  other  cases  Si  dispensation  of  service,  where  the  only  dur»< 
tion  mentioned  was  kn  the  year.  But  here  the  servant  had  an  option  of  deter*- 
Btiaiag  the  authority  of  the  mistress  upon  a  month's  notice ;  which  she  availed 
herself  of;  and  gave  a  month's  notice  to  quit  at  Old  BRckaehMu^day :  the  mi** 
tress  accepted  the  notice,  not  as  being  to  quit  at  the  end  of  the  year,  but  as  a 
month's  warning.  And  though  she  |;ave  the  pauper  the  whole  year's  wages, 
jet  she  pointed  out  to  her  that  she  was  not  entitled  to  so  much,  because  she 
wanted  a  week  of  serving  out  her  year.  The  pauper  did  not  deny  that,  but. 
oAered  to  stay  out  the  week.  However  the  mistress  did  not  consent  to  that, 
as  she  bad  got  another  servant,  in  consequenee  of  the  other's  notice  to  quit. 
The  panper  therefore  tDok  her  wages»  and  deport^  b^ore  the  end  of  the 
year.(l) 

Both  Orders  qua^ied. 


Basten  v.  Batter. 

7Eist,479.    JiMiel3,1806. 


Where  tbe  plaintiff  declares  upon  a  quantum  meruit  for  work  and  labour  done,  and  ma- 
teriali  found,  it  is  competent  to  the  defendant,  even  without  notice  to  the  plaintiff^  to 
prove  that  the  work  done  waa  not  worth  so  much  as  the  plaintiff  cl^aims.  And  if  it 
appelu*  that  the  plaintiff  has  been  paid  on  account  as  much  as  the  work  was  worth,  be 
eanaot  recover.  And  so  it  aeems  that  the  defimdaat  nia^  be  let  into  sack  a  defence 
where  the  contract  waa  for  the  work  to  be  done  at  a  eertam  priee ;  at  least  if  be  gWe 
the  plaintiff  previoua  notice  of  such  defence,  that  he  may  oe  urepaied  to  meet  iL 
And,  quftre,  if  the  work  done  be  wholly  inadequate  to  answer  the  purpose  for  which  ^ 
it  was  nndeftaken  to  be  jperfbrmed,  whether  the  delbndant  may  not  be  let  into  such 
defenoe  even  withoatBofioe. 

A8aUMP8IT  fx  work  and  labour  done,  and  materials  found,  with  the 
eoramon  counts.  Plea,lMn  oMsumpsii.  At  the  trial  before  Tkaa^Btm,  B.,  at 
the  last  Exeter  assizes^  the  plaintiff's  witnesses  proved,  that  the  defendant, 
who  was  a  farmer^  employed  the  plaintiff',  a  carpenter^  to  do  some  work  for 
him  on  his  farm :  and  the  plaintiff's  workmen  put  on  a  roof  on  a  linhay,  and 
also  r«»fed  a  bam;  (the  defendant  finding  tbe  timber  and  nails;)  and  riso 
made  gates  on  the  farm,  and  rails  iiear  the  house :  and  the  plaintiff  demanded 
31.  145.  7d,  as  now  due,  but  his  witnesses  did  not  make  out  above  3/.  On  the 
part  of  the  defendant  it  was  slated,  that  it  would  be  proved  that  the  work  had 
been  done  by  the  plaintiff  in  a  very  improper  and  insufficient  manner :  that 
the  linhay  was  too  weak  in  the  roof;  which^  after  being  eovered  with  thatch, 
sunk  in  the  middle  so  as  to  let  the  water  through ;  and  that  neither  the  rafters 
or  roof  of  the  linhay  or  the  barn  were  sufficiently  supported.  And  therefore 
it  was  contended^  that  the  jdimntiff  was  not  entitled  to  recover  what  he  now 
daiflaed,  as  remaining  dne  to  him.  E  amira  it  was  insisted,  that  this  was  no 
answer  to  the  aetion ;  but  that  if  the  work  bad  not  been  properly  done,  it  vras 
tbe  subject  of  a  cross  action  by  the  defendant  against  the  plaintiff.  The 
learned  Judge  was  inclined  to  have  admitted  the  &fendant  into  evidence  oC 

(1)  Tide  T%9  Eing  r.  Hmrdk4fm  itith  JVhotM,  IS  East,  51  upon  a  similar  point,  but  dis- 
tiafuiahed  ftora  this  case. 
Vol.  IV.  99 
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this  defence ;  but  upon  the  authority  of  a  ease  of  Broom  v,  I?€Evis,{a)  which 
was  cited,  he  rejected  the  evidence  proposed ;  and  the  plaintiff  recovered  a 
verdict  for  21.  with  liberty  to  the  defendant  to  move  this  court  for  a  new  trial ; 
which  was  moved  accordingly  in  Easier  term  last  by    ^ 

Jtkyll^  who  said,  that  thwe  were  contradictory  decisions  upon  the  point. 
Builer,  J.  in  the  case  alkided  to,  having  rejected  the  evidence  of  inadequate 
execution  of  the  work  contracted  for  at  a  certain  price.     But  In   Zhtfit  r. 
JameSy  at  the  sittings  at  Wtshtdntter^  in  June  1788,  which  was   an   action  ^o 
recover  the  amount  of  a  surgeon's  bill.  Lord  Kenyon  permitted  the  defendant 
to  give  evidence  of  unskilful  treatment  of  him  by  the  plaintiff;  taking*  the  dis- 
tinction where  the  demand  was  for  skill,  where  the  question  might  be,  whether 
the  plaintiff  were  entitled  to  any  thing  or  nothuig ;  and  where  the  action  was 
for  goods  sold  and  delivered,  or  other  certain  thing  of  value,  not  depending 
on  skill :  and  considering  the  case  in  judgment  before  him  as  a  mixed  que»- 
tion,  where  the  demand  was  m  part  for  skOl  as  well  as  for  medicine.     There 
was  also  another  case  of  Cormaek  v.  Oittis,  Middlesex  sittings  after  EasUr 
1788.    In, assumpsit  for  goods  sold  and  delivered,  the  case  wae,  that  the 
plaintiff  was  a  seedsman,  and  sold  to  the  defendant,  who  was  a  gardner,  seeds, 
with  a  warranty  that  they  were  of  the  sorts-  and  quality  for  which  they  were 
sold.    BuUer,  J.  held,  that  the  plaintiff  was  entitled  to  recover  the  price 
agreed  on ;  and  that  the  defendant  wjbs  not  at  liberty  to  shew  that  the  seeds 
were  not  of  the  sort,  d&c. ;  but  must  bring  his  cross  action  if  the  irarranty 
were  not  complied  with.    And  the  plaintiff  having  recovered,  OiiUs  did  bring 
his  cross  action  against  Cormaek,  which  was  tried  before  Lord  Kenyan,  at  tbe 
sittings  in  Middlesex  aft^r  IRlary  1789 ;  and  in  the  course  of  the  cause,  what 
had  passed  on  the  former  trial  was  mentioned  to  Lord  Kenyon,  who  seemed 
to  be  of  c^inion,  that  the  non-compliance  with  the  warranty  might  have  beea 
given  in  evidence  in  the  former  action  in  reduction  of  the  damages,  or  to 
shew  that  the  seeds  delivered  were  of  no  value.(6)    A  rule  nisi  having  beesa 
granted. 

Lens,  Serjt.  now  shewed  cause.  The  action  was  brought  for  a  common 
carpenter's  bill  by  the  plaintiff,  who  had  employed  workmen  under  him,  whom 
he  had  paid  for  doing  the  work  which  was  finished.  If  the  work  stipulated 
tot  were  improperly  done,  the  damage  is  recoverable  in  a  cross  action ;  hut 
that  is  no  objection  to  the  plaintiff's  recovering  in  this  action  the  full  value  of 
the  materials  found,  and  labour  employed  and  paid  for  by  him.  [Grose,  J. 
asked  if  there  had  been  any  particular  sum  agreed  for ;  to  which  he  was  an- 
swered that  there  was  not ;  that  the  plaintiff  had  only  been  empioyed  gene- 

(a)  Broom  v.  Davis,  Taunton  Lent  assizes  1794,  cor,  BuUer,  J. — Assumpsit  for  the 
price  of  erecting  a  booth  on  Bath  race  gronnd.  The  plaintifT  proved  that  the  measare 
of  the  booth  was  settled  between  him  and  the  defendant  y  that  he  was  to  have  90  foi- 
neas  for  building  it,  five  of  which  were  paid  before  hand,  and  to  take  back  the  materials 
after  the  races ;  and  that  he  did  build  it  according  to  the  stipulated  dimensions.  The 
defendant  proved  that  the  booth  fell  down  in  the  middle  of  the  races,  owing  to  bad  ws' 
terials  and  bad  workmanship,  and  that  the  plaintiff  was  fully  apprised  of  both:  and 
contended,  that  as  the  Plaintiff  had  not  built  a  booth  to  answer  the  purpose,  he  ought 
not  to  be  paid  the  remainder  of  the  20  guineas.  But  BuUer,  J.  ruled  that  diis  was  no 
defence  to  the  present  action,  especially  as  a  particular  sum  was  specified  and  part  of  it 
paid ;  though  a  cross  action  might  be  brought  against  the  present  plaintiff  for  building 
the  booth  improperly. 

(h)  In  addition  to  the  above  cases  I  have  been  fkT cured  with  another,  which,  together 
with  those  already  mentioned,  were  taken  by  a  gentleman  at  the  bar.  King  v.  Boslom, 
Middlesex  sittings  after  Easter  1769.  The  plaintiff  hod  sold  to  the  defendant  a  bone, 
warranted  sound,  for  12  guineas,  of  which  the  defendant  had  paid  three.  In  fact,  the 
horse  was  not  sound ;  and  the  defendant  refusing  to  pay  any  more,  this  action  wtf 
brought  for  the  value  of  the  horse  sold,  to  recover  the  difference.  It  was  proved  that 
the  horse,  at  the  time  of  the  sale  to  the  defendant,  was  not  worth  more  than  1^  lis.  6^< 
and  4he  defendant  afterwards  sold  it  for  II,  10s,  Lord  Kenyen  held,  that  the  plaiDtiff 
couM  only  recover  the  valae:  and  more  having  been  paid  to  him  by  the  defi»naant,be 
nonsuited  the  plaintiff. 


IN  THE  FORTY-SIXTH  YEAR  OF  GEORGE  HL         3S7 

rally  pa  a  carpenter  to  do  the  work.]    The  objection  is  not  that  the  work  di- 
rected to  be  done  was  not  done;  bnt  that  it  was  not  properly  executed.     [Law^ 
rene^,  J.     The  plaintiff  claims  as  upon  a  quantum  meruit.    Then  if  it  can  be 
sfaeiNm  that  the  work  was  done  ill,  and  was  of  no  use  to  the  defendant,  will  not 
that  ahew  that  the  plaintiff  does  not  deserve  what  he  claims?]     The  cases  be* 
IcMre  MnUer,  J.  establish  a  contrary  doctrine.     And  he  also  mentioned  a  case 
of  3iargan  v.  Richardson,  as  to  the  like  effect,  rnled  by  Lord  Elknhormtgk 
at  €jhdldhaU.(a)    Though  no  money  had  been  paid  into  Court,  yet  the  plain- 
tiff's bill  was  originally  16/. ;  and  all  the  rest  of  it,  except  what  is  sought  to 
be  recovered  in  this  action,  has  been  paid  on  account ;  which  is  equ  Jly  an 
admission  of  the  contract.     [Laufrence,  J.    The  defendant  has  probably  paid 
as  much  as  he  thinks  the  work  done  is  worth;  and  if  he  be  right,  this  is  an 
attempt  to  recover  more  than  it  is  worth.     Grose,  J.     There  being  no  precise 
agpreement  for  any  certain  sum,  the  plaintiff  was  obliged  to  prove  the  value  of 
the  work  done.    Then  why  should  not  the  defendant  be  permitted  to  meet 
that  with  contrary  proof?     And  here  the  evidence  offered  was  to  shew  that 
the  plaintiff  had  been  already  paid  as  much  as  his  work  was  worthj     He  then 
chaerred,  that  this  sort  of  defence  was  a  surprise  upon  the  plaintiff 

Lord  Ellsnborovoh,  C.  J.    In  some  cases  the  plaintiff  may  not  be  pre- 
pared to  meet  an  objection  of  this  sort  at  the  trial ;  but  it  does  not  appear 
here  what  had  previously  passed  upon  the  subject  between  the  parties.     Where 
a  specific  sum  has  been  agreed  to  be  paid  by  the  defendant,  tne  plaintiff  may 
have  some  ground  to  complain  of  surprise,  if  evidence  be  admitted  to  shew 
that  the  work  done  and  materials  provided  were  not  worth  so  much  as  was 
ccmtracted  to  be  paid;   because  he  may  only  come  prepared  to  prove  the 
agreement  for  the  specific  sum  and  the  work  done,  unless  notice  be  given  to 
him  that  the  payment  is  disputed  on  the  ground  of  the  inadequacy  of  the  work 
done.     But  where  a  plaintiff  comes  into  court  upon  a  quantum  meruit,  he  must- 
eome  prepared  to  shew  that  the  work  done  was  worth  so  much,  and  therefore 
there  can  be  no  injustice  to  him  in  suffering  this  defence  to  be  entered  into,  even 
without  notice.    And  that  used  to  be  the  practice  before  Mr.  Justice  Butter, 
Grose,  J.    The  plaintiff  in  this  acticm  must  at  all  events  have  been  pre- 
pared to  shew  what  he  was  entitled  to  receive  for  the  work  done ;  and  there- 
fore the  defendant  ought  to  have  been  let  into  his  defence. 

Lawrence,  J.  In  the  case  of  Brown  v.  Daois,  where  there  had  been  a 
specific  sum  agreed  to  be  paid,  their  might  be  more  reason  for  saying  that 
sach  a  defence  would  be  a  surprise  upon  the  plaiptiff :  and  there  the  rule  laid 
down  by  Mr.  Justice  Butter  may  be  a  good  one,  if  the  plaintiff  has  had  no 
notice  of  the  kind  of  defence  intended  to  be  set  up  against  his  demand.  But 
even  there,  if  the  plaintiff  have  previous  notice  that  the  defendant  means  to 
dispute  the  goodness  or  value  of  the  work  done,  I  think  the  defendant  ought 
to  be  let  into  his  defence.  -  For,  after  all,  considering  the  matter  fairly,  if  the 
work  stipulated  for  at  a  certain  price  were  not  properly  executed,  the  plaintiff 
would  not  have  done  that  which  he  engaged  to  do ;  the  doing  which  would  be 
the  consideration  of  the  defendant's  promise  to  pay,  and  Uie  foundation  on 
which,  his  claim  to  the  price  stipulated  for  would  rest :  and  therefore,  especially 
if  he  should  have  notice  that  the  defendant  resists  payment  on  that  ground, 
he  ought  to  come  prepared  with  proof  that  the  work  was  executed  properly. 
But  where  the  plaintiff  comes  upon  a  quantum  meruit,  this  defence  can  be  no 

(a)  This  Utter  caae  was,  however,  explained,  by  gentlemen  at  the  bar,  to  be  an  action 
upon  a  bill  of  exchange  given  for  the  price  of  some  hama  aold  by  the  plaintiff  to  the 
defendant,  which  were  sent  to  the  Ewt  Indies,  and  turned  out  to  be  very  bad.  And  the 
defendant  attempted  toeet  up  this  defence  in  this  action  upon  the  bill,  which  the  Lord 
Chief  Justice  thought  could  not  be  done,  and  the  plaintiff  recovered.  But  it  waa  ob* 
served,  that  that  case  turned  upon  the  giving  of  the  security :  in  addition  to  which  it  was 
said  by  another  gentleman  at  the  bar,  that  in  that  ease  also  money  had  been  paid  into 
court,  which  admitted  the  bill  of  exchange  declared  upon. 
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iiirpriae  upon  him ;  became  it  is  port  of  bis  tne,  and  iie  nmst  neeeanril j 
come  pr^ared  to  shew  wliat  the  voik  ma  worth. 

Lb  Blawc,  J.  I  think  that  in  either  caae  the  plaintiff  mait  be  prepared  to 
thew  that  hia  wtkk  was  praperij  dane^  if  that  be  diflpated,  in  order  to  prove 
that  he  ia  entitled  to  hia  reward ;  otherwiae  he-baa  not  performed  that  which 
he  undertook  to  do,  .and  the  consideration  faila.  And  I  think  it  is  conpetent 
to  the  defendant  to  enter  into  anch  a  defence,  aa  wdl  where  the  agreement  ia 
to  do  the  work  fer  aoeh  a  man,  aa  where  it  ia  general  to  do  sock  a  work.  If 
a  man  contract  with  another  to  build  him  a  IwHiaefor  acertain  mini,  it  aurdy 
would  not  be  sufficient  for  the  plaintiff  to  diew  that  be  had  put  toffetber  such 
a  quantity  of  brick  and  timber  in  the  8hq>e  «^  a  bouae,  if  it  could  be  abewn 
that  it  fdl  down  the  next  day :  but  he  ought  to  be  prepared  to  shew  that  he 
had  dofie  the  stipulated  work  according  to  hia  contract  And  it  ia  open  to  the 
defendant  to  prove  that  it  was  executed  in  such  a  manner  as  to  be  of  no  Talne 
at  aU  to  him,  or  not  to  be  of  the  rahie  claimed.(l)(2) 

Rule  abeolute. 


Holliashead  v.  Walton. 

7  East,  485.    Jane  17, 1806. 

The  owner  of  a  tenement  mey  hare  two  diatinct  righti  of  oonnnoa  fbr  his  cattle,  lerant, 
'  pad  ooucbaat,  upon  aoeh  tenement,  open  different  waatee  in  different  manon  under 
aeTeral  lords ;  and  therefore  an  aUatment  under  oae  inclosure  aet,  in  lieu  of  hia  rifht 
of  common  upon  one  of  auch  wastes,  will  not  do  away  or  lessen  bis  olaim  lor  an  equal 
allotment  with  other  commoners,  under  a  subsequent  act  for  enclosing  the  other  waste : 
gemhU  aliter^  if  the  different  wastes  had  appeared  tcr^sTe  been  originally  holden  oo^ 
der  Che  aame  lord. 

THIS  action  waa  tried  on  feigned  iasuea  under  a  prirate  act  <»f  the  42  Gea 
3,  for  indoeing  and  allotting  the  coramena  and  waste  ground  and  momas 
within  the  manor  or  townahip  of  EgUm^tJihN^wkmd,  in  the  pariah  of  Uher* 
gtmu^m  the  county  of  Lamcoiier;  and  waa  brought  in  order  to  try  the  pro- 
priety of  a  determination  of  the  coramiaaionera  under  that  act  touching  the 
plaintiff's  daim  to  right  of  common  of  pasture,  and  of  cutting  and  tSkiag 
brackens  upon  the  commona  and  waste  grounda  within  the  manor,  in  reapect 
of  his  ownership  of  certain  freehold  landa  and  tenements,  about  177  acrea  m 
extent,  situate  within  the  townahip  or  division  of  Mamnggs^  in  the  parish  of 
UlverstoiUt.  and  contiguoua  or  near  to  the  manor  or  townab^  of  EgtmMntk' 
Niwland. 

The  declaration  constated  of  two  counts,  the  first  reciting  the  plaintiff '■ 
daim,  and  the  objectiop  made  thereto  by  the  defendant  and  othera  mteresled 
in  the  said  division,  and  ia  the  determination  of  the  commissioners  thereupoa; 
whereby  the  commissioners  having  Uken  into  consideration  that  the  said 
plaintiff  had  then  latdy  gotten  an  alkitroent  of  common  for  and  in  reapect  of  iiis 
said  freehold  lands  and  tenements  situate  within  the  township  or  divbion  of 
Mamriggs^  by  virtue  of  an  act  of  the  39  Geo.  3,  intitled  '*  Aa  act  for  dividio^ 
*'  and  indoeing  the  couunona,  waste  ground,  and  mosaea  within  the  town  ami 
*^  hamlet  of  Ubftrstmu,"  did  adjudge  that  the  plaintiff  had  established  his 
claim  only  to  such  an  allotment  of  the  said  comDU3ns  and  waate  grounds  withia 

(1)  The  rule  as  now  settled,  is,  That  if  there  has  been  no  beneficial  service,  there 
ahall  be  no  pay ;  but  if  aomfe  benefit  has  been  derived,  though  not  to  the  extent  expect- 
ed, thia  shall  |^  to  the  amoant  of  the  plaintiff's  demand,  leaving  the  defendant  to  bis 
action  for  negligence.  Per  Lord  BUenb&rougk^  after  a  conference  with  the  Judges  on  the 
subject.  Fanuwortk  v.  Oarrard,  1  Campb.  38.  See  also  Kannen  v.  ^s'JIfvUen,  Peake'f 
Ca.  69.     Templer  r.  Me'LachUui,  9  New  Rep.  196.    Fisher  r.  Samuda  ^  al.  1  Csmpb. 

08)  [See  Dmuw  v.  DmwtrM,  3  Camp.  451 .  Maneupenny  v.  flarflcnd,  2  C.  A  P.  37B. 
8.C.ldo.352.    /h«ncai»v.B«aadsll,»8tark.6.^w5 
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tlie  nanor  or  township  of  Bgtmnnih'Newkmd,  as  would,  together  with  the 

value  of  the  allotment  which  he  had  then  already  gotten  upon  the  commons 

and  waste  gronnds  within  the  town  aid  hamlet  of  Uhentane,  make  the  whole 

oC  his  allotment  lor  his  MansriggB  estates  eqnal  to  an  ailotmeat  for  lands  and 

groonds  of  the  same  Talne  situate  within  the  manor  or  township  o^  Egiet^ 

wfUh-NtwUmd.    And  the  first  issue  was.  Whether  the  plaintiff  were  or  were 

not  entitled  ibr  and  in  respect  of  his  said  ri^t  of  common  to  a  larger  allot* 

ment  of  the  said  commons  and  waste  groonds  within  the  manor  or  towpship  of 

JBgtai^'mih^Newiand,  than  would,  together  with  the  value  of  the  allotment  he 

ksMi  already  gotten  upon  the  commons  and  waste  grounds  within  the  town  and 

laamletof  in»erttane,  make  the  whole  of  the  fdlotment  for  his  Mansriggn 

estates  equal  to  an  allotment  for  lands  aiMl  grounds  of  the  same-  value,  situate 

withiii  the  manor  or  township  of  Egtwi-mtk^Newland,    The  second  issue 

isrus,  whether  the  plaintiff  were  or  were  not  entitled  in  lieu  of  bis  said  right 

of  common  to  an  allotment  of  the  said  commons,  waste  grounds,  and  mosses 

by  the  act  intended  to  be  divided  and  inclosed,  according  and  in  proportion  to 

bis  estate  and  interest  therein,  without  regard  to,  and  without  deduction  or 

abatement  for  or  on  account  of  any  allotmeBt  which  he  had  before  the  making 

of  his  daim  gotten  upon  the  commons  and  waste  grounds  within  the  town  and 

Inmlet  of  Uhentane.    The  plaintiff  in  his  declaration  asserted  the  affirmative 

<if  both  these  issues,  which  the  defendant  by  his  plea  denied.    The  cause  was 

tried  at  the  last  assizes  at  LancagUr  before  Chambre^  J.,  when  a  verdict  was 

found  for  the  plaintiff,  with  nominal  damages,  subject  to  the  opinion  of  the 

Court  on  the  following  case. 

The  parish  of  VkMrsUme  comprises  divers  manors  and  townships^  or  di- 
visions, amongst  others  the  town  and  hamlet  of  Uherstane,  the  manor  or  town- 
ship of  Egien^wUk'Neiolandf  and  the  township  or  dtvbion  of  Mansriggs ; 
each  &f  which  three  divisions  have  separate  constables,  and  separately  main* 
tain  their  own  poor  and  highways.  The  commons  within  the  town  and  bam« 
let  of  Uhersiene,  before  the  inclbsnre  thereof,  and  those  within  the  manor  or 
township  of  Egton^th-'NewUmdf  adjoined  upon  each  other,  and  the  ancient 
incloBures  of  Mamriggt  (which  has  no  common  or  waste)  lie  contiguous  in 
different  parts  thereof  bodi  to  the  commons  of  Uhersttme  and  of  Egtom^wiih- 
NewUmd.  In  the  year  1736,  Mm  Duke  of  Montague^  being  then  lord  of  the 
manor  of  E^gtim^wUh^NemUmd^  purchased  the  manor  of  U&er$tmu^  and  con* 
tuioed  to  be  lord  of  both  manors  till  the  year  1749 ;  but  ever  since  that  period, 
and  before  then,  and  farther  than  living  memory  can  trace,  those  two  manors 
baiie  been  fadden  by  and  under  different  lords,  and  under  different  and  distinct 
customs  and  services.  The  plaintiff,  and  all  former  owners  of  his  Mamriggs 
estates,  have  tsHacsionaflfy,  until  the  -allotments  hereinaftermentioned,  used 
and  enjc^ed  in  right  of  such  estates  common  of  pasture  for  all  commonable 
cattle  levant  and  couchant  thereon,  and  the  liberty  of  cutting  and  taking  away 
brackens  to  be  used  and  consumed  on  the  estate,  upon  the  commons  within 
the  town  and  hamlet  of  Uhttsimu^  and  upon  those  of  Egton-wiik-NewlaHd; 
and  since  the  said  allotment  the  plaintiff  has  continued  to  exercise  the  same 
in  the  said  last-mentioned  wastes.  The  plaintiff  frays  no  rates,  taxes,  rents,  or 
assessments  whatsoever  unto  the  manor  or  township  of  Egion'4intkrNe9dltaui^ 
for  or  in  respect  of  his  said  freehold  lands  and  tenements  situate  ziMansriggi^ 
Under  the  act  of  the  99  Geo;  3,  for  the  inclosure  of  the  commons  and  wastes 
in  Vherstonet  previous  to  his  making  his  claims  under  the  Egtm'With'New* 
hand  act,  he  had  claimed  and  gotten  an  allotment  of  common  within  the  town 
and  hamlet  of  Uherstone  of  ^  acres  or  thereabouts,  parcel  of  the  commcm  of 
UlverstoRe,  for  and  in  respect  of  his  said  estate  at  Mansriggs^  and  in  satisfae* 
tion  of  his  rights  thereon :  being  in  proportion  to  his  land-tax  payable  for  the 
same ;  that  ^ng  the  rule  of  division  mentioned  in  that  act  (pages  18  and 
14:) ;  and  which  said  allotment  is  the  allotment  referred  to  in  the  determina- 
tion of  the  commissioners  and  in  the  issues.    The  qiKStion  for  the  ofHuion  of 
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thQ  tkMirt  was,  Whether  the  plaiatiff  wei^  entitled  to  recover  ?     If  be  were, 
the  verdict  to  stand ;  otherwise  the  verdict  to  be  enitered  for  the  defendant 

Holrayd  contended  for  the  plaintiff,  that  be  was  not  entitled  to  a  leas  alld- 
meni  in  re9pect  of  his  rights  on  the  Egtanrwith'NeuiUmd  cofBmons  for  his 
Mansriggs  esUte,  under  Uie  EgUm  incloeure  act,  42  Geo.  3,  on  accountof  his 
having  previously  obtained  an  allotment  for  the  same  estate  on  the   Ukef 
stone  commons  under  the  UhersUme  incloeure  act  of  the  39  G.  3;  ftv  the 
rigbts  of  common  on  the<several  wastes  were  distinct,  and  holden  under  difie- 
rent  lords,  so  that  an  allotment  in  respect  of  the  one  could  be  no  compensation 
to  the  owner  for  the  loss  of  the  other,  which  be  was  equally  entitled  to  enjoy,  and 
had  in  fact  continued  to  enjoy  subsequent  to  the  acquiring  of  the  first  allotment 
And  he  referred  to  s.  27,  (p.  13  &,  14.)  of  the  Ulverstone  act,  39  Geo.  3.  c 
which  directs  the  commissicmers  "  to  set  out  certain  parts  of  the  commons, 
waste  grounds,  and  mosses  thereby  directed  to  be  divided  and  inclosed,  in  pro- 
portion to  the  land-tax  paid  by  all  the  owners  of  lands  and  tenements  within 
the  township  or  division  of  Mansriggs^  and  by  such  of  the  owners  and  pro- 
prietors of  lands  and  tenements,  within  the  several  townships  of  Osmaiktrfy 
and  Egton^th^NewUmd  in  the  parish  of  Uhtrstime^  as  are  entitled  to  right 
of  common  upon  the  said  commons,  waste  groonds,  and  mosses  for  their  lands 
or  tenements  in  respect  of  which  they  are  entitled  to  such  right  of  common, 
d&c. ;  which  parts  so  to  be  set  oat  shall  by  the  commissioners '  be  allotted 
amongst  the  several  owners  of  lands,  d&c.  in  Mamriggs  aforesaid,  and  such 
owners  of  lands,  d&c.  in  O.  and  Egtai^mfUh^NemUmd  who  are  entitled  as  afore- 
said," d&c.    And  he  also  referred  to  s.  29,  of  the  same  act,  which  provides 
'*  that  nothing  in  tins  act  contained  shall  extend  to  prejudice  or  affect  the  rights 
of  the  several  owners  of  lands,  d&c.  within  the  several  townships  or  divbions 
of  Mansriggs  and  EgUm-^frith^NewUmd^  or  any  of  them,  in  and  upon  the  com- 
mons, waste  grounds,  and  mosses,  within  the  said  township  or  division  of  Eg- 
ten^itk-Newhtndf  or  any  part  thereof" 

Lord  Ellenboeovoh,  C.  J.  called  upon  the  defendant's  counsel  to  shew 
some  objection  to  the  plaintiff's  claim,  as  none  occurred  to  the  Court  upon  the 
statement  of  the  case,  from  ivhich  it  was  to  be  collected  that  the  rights  of 
common  claimed  under  the  two  indosare  ads  for  the  plaintiff's  estate  of 
Mansriggs^  were  in  two  different  manors  holden  under  two  different  lords. 
He  said,  that  whatever  objection  might  have  arisen  if  the  claim  had  been  for 
a  double  compensation  for  a  right  of  common  in  respect  of  the  same  estate  on 
two  several  commons  appearing  to  have  been  originally  derived  from  the  same 
lord ;  yet  what  objection,  he  asked,  could  there  be  to  two  distinct  rights  of 
common  holden  by  grants  under  differentlorda  7 

Wood  for  the  d^endant  said,  that  it  did  not  appear  by  the  case  that  the 
plaintiff  claimed  under  several  grants  of  rights  of  common  by  different  lords; 
and  that  the  natural  and  legal  presumption  was,  that  the  several  manors  and 
wastes  were  originally  in  the  hands  of  the  same  lord,  from  whom  the  right  of 
common  over  all  was  derived.    And  it  could  not  be  presumed  that  one  lord 
would  have  granted  a  right  of  common  over  his  own  wastes  to  tbe  tenant  of 
another  lord  in  another  manor.    And,  assuming  that  the  several  commons 
were  originally  in  the  hands  of  the  same  lord,  li»  argued  that  inasmuch  as  a 
writ  of  admeasurement  of  common  of  pasture  would  have  lain  in  order  to 
apportion  to  tiie  tenant  so  much  only  of  the  commcm  as  he  would  have  been 
entitled  to  for  his  beasts  levant  and  couchant  upon  his  tenement :  therefore, 
as  he  had  already  received  compensation  for  his  right  out  of  one  of  the  com- 
mons which  had  been  divided  and  allotted  under  the  Uherstone  incloeure  act, 
he  was  not  entitled  to  any  additional  allotment  in  respect  of  the  same  tene- 
ment under  the  Egton  incloeure  act.    And  he  referred  to  Fitzh.  Nat.  Brev. 
125,  tit.  Writ  of  Admeasurement  of  Pasture,  in  the  notes  to  which  it  is  stated, 
that  "  if  the  defendant  has  common  appendant  to  his  freehold  in  three  vills, 
it  maybe  admeasured  for  the  lands  in  one  of  the  vills.    Temp.  £d.  1.  Ad- 
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measurement,  14."    And  also  to  Tyrringham*8  case,  4  Rep.  36.  b.,  the  second 
resolation,  37.  b. 

Lord  Ellbnborouob,  C.  J.  The  argument  proceeds  upon  assuming  a  fact 
which  does  not  appear  in  the  case :  and  indeed  as  far  as  anj  thing  does  appear, 
it  iniist  be  intended  that  the  several  rights  of  common  in  the  dilSbrent  wastes 
were  holden  under  different  lords ;  for  it  is  stated  that  thej  came  into  the 
hands  of  the  same  lord  bj  purchase  in  1736,  and  so  continued  tUl  the  year  1749 : 
but  that  both  before  a^d  since,  and  beyond  living  memory,  they  were  hdden 
under  different  lords.  The  usage  then,  from  which  alone  in  the  absence  of 
any  direct  evidence  of  the  fact  we  can  make  any  presumption,  shews  that 
these  rights  were  enjoyed  under  different  lords.  And  if  so,  there  can  be  no 
d<Hibt  that  a  man  may  have  two  distinct  substantial  grants  of  rights  of  com- 
nion  over  different  wastes  from  different  lords  in  respect  of  the  same  tene- 
ment. It  may  be  advantageous  to  hiip  to  change  his  pasture  from  time  to 
time  for  his  cattle  levant  and  couchsnt  upon  his  tenement ;  and  immemorial 
usage  is  evidence  of  such  distinct  grants :  for  I  lay  no  stress  on  the  short 
interval  of  using  t^e  EgtaH  commons  afier  the  Uhersttme  inclosure  act,  and 
before  the  recent  incli^sure.  If  indeed  it  had  been  shewn  that  the  right  over 
both  commons  had  been  originally  granted  by  the  same  lord,  that  might  have 
been  a  reason  for  a  diflftorent  construction.  In  this  case,  therefore,  the  allot- 
ment which  the  plaintiff  received  under  the  first  inclosure  act  was  only  a  satis-  • 
faction  for  his  right  of  common  on  the  wastes  thereby  directed  to  be  inclosed  ; 
and  he  still  retained  the  same  right  on  the  Egtan  commons  belonging  to  a 
different  manor  which  the  other  commoners  there  enjoyed,  and  is  therefore 
entitled  to  a  proportionaUe  compensation  with  them. 

The  other  Judges  concurred :  and 

Lawrence,  J.  suggested,  by  way  of  explanation  of  the  passage  cited  from 
the  notes  in  Fitzh.  Nat  Brev.,  that  it  might  be  taken  diat  Uie  freeholder 
claimed  common  appendant  in  three  villa  under  the  same  lord  :  and  it  might 
happen  that  other  tenants  of  the  lord  had  <mly  common  in  one  of  the  vills ;  in 
which  case,  if  he  who  had  common  in  all  the  three  turned  on  all  his  cattle  in 
one  of  them,  it  would  prejudice  those  whose  right  of  common  was  confined  to 
that  one,  and  they  might  sue  out  their  writ  of  admeasurement  to  apportion  the 
number  of  his  commonable  cattle  in  that  one  vill. 

•  Postea  to  the  Plaintiff. 


Stiles  t^.  Nokes.(a) 

7EM^493.    Jane  13, 1806. 

It  is  libelloui  to  pablish  a  highly  coloared  account  of  judicial  proceeding!,  mixed  with 
the  party**  own  obaervations  and  conclusions  upon  what  passed  in  court,  which  con- 
tained an  insinuation  that  the  plaintiff  had  committed  perjury  :  and  it  is  no  justifica- 
tion lo.sueh  insinuation  of  perjnrjr  against  the  plaintiff  (who  had  sworn  to  an  assault 
by  A,  B,  on  him)  that  it  did  appear  (which  wu  the  suggestion  in  the  libel)  yrMi  the 
Uttimony  of  tverywerMm  in  the  room,  Ac,  except  the  pmntif^  that  no  violence  had 
been  used  by  ^.  B.,  Slc,  ;  for  non  constat,  thereby  that  what  the  plaintiff  swore  was 
false.  Neither  is  it  sufficient  in  a  justification  to  such  a  libel,  where  the  extraneous 
matter  was  so  mingled  with  the  judicial  account  as  to  make  it  uncertain  whether  it 
could  be  separated,  to  justify  the  publication  by  general  reference  to  nuh  parU  tf  the 
supposed  Uhel  as  wwrfori  to  esniain  an  aeetmmt  ^  the  trials  SfC,  and  that  the  aoid  parts 
contain  a  just  and  fkithAil  account  of  the  trial,  dtc. 

THE  plaintiff,  an  attorney  of  this  court,  brought  his  action  on  the  case 
against  the  defendant  for  a  libel,  and  declared,  that  whereas  he  was  always 
until  the  publishing  of  the  several  false,  scandalous,  and  malicious  libels  after- 
mentioned,  reputed  to  be  a  person  of  good  name,  d&c.  and  had  never  been 

(«)  This  case  was  discussed  in  Coart  under  other  names. 
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gttilty,  nor  unlQ,  &c.  siuipeeted  of  perjary  aod  oCber  sach  crime.    And  wbeve- 
88  the  plaintiff  before  and  at  the  time  of  the  pablishing  of  the  said  libels,  was^ 
and  stUi  is,  one  of  the  Clerics  of  a  certain  Coart  of  Jastice,  di»c.  viz.  the  Coort 
of  Hequests  for  the  borough  of,  &c.    And  hath  during  that  time  carried  on 
the  office  and  employment  of  such  clerk  with  integrity,  and  hath  never  been 
guilty,  or  until  the  publishing  the  said  libels  erer  been  suspected  to  hare  beeo 
guilty,  of  delinquency  in  his  said  office  and  employment ;  d&c.    Yet  the  de- 
feudant,  well  knowing  the  premises,  but  maliciously  intending  to  injure  the 
plaintiff  in  his  good  name,  &c.  and  in  hia  said  office  and  employment,  Sl^ 
and  to  cause  it  to  be  believed  that  th^  plaintiff  was  guilty  of  perjury,  d&c  and 
also  of  delinquency  in  his  said  office  and  employment,  dec  on,  die.  at,  &e. 
did  falsely,  and  maliciously  compose  and  publish  in  a  certain  newspaper  called, 
d&c,  a  certain  ^se,  scandalous,  and  malicious  libel  of  and  concerning  the 
plaintiff  in  his  nfmruaid  ofu  md  emphsimeni  of^Mk  €krk  to  tke  smd  Comri 
€f  Requests  as  afaresmd:  in  which  are  the  following  false,  scandalous,  and 
malicious  words:  '^Judicial  delinquency,  (meaning  the  delinquency  of  tlie 
**  l^aintiff  in  his  said  office  and  employment,  d&c.)«rQuarter  Sessions.     The 
"  Ki^g  against  Stiks^  (meaning  the  plaintiff)    There  are  few  things  for 
"  which  the  present  times  are  more  remarkably  pregnant,  as  they  undoi&tedlj 
<^  are  with  strange  events,  thau  for  the  number  of  proeeouticna  which  have 
"  recently  been  instituted  against  persons  sustaining  the  high  wkI  certain^ 
'V  honourable  character  of  Judges.    Both  the  old  and  the  new  vi^orid  hnwe 
*'  astonished  their  inhabitants  with  this  phenomenon,  die.    Little  did  we  ap|«e» 
''hend  tha  the  town  of «—— would  add  to  the  list  of  judicial  delinquenta  ; 
'*  such  however  has  been  the  case.    At  the  liUe  sessions  for  this  boroi^h  a 
*'  prosecution  was  brought  forward  on  Wedmsdof  last  against  Mr.  8tiks  (the 
"plaintiff,)  a  well-known  attorney  of  this  town,  and  chief  justice  of  the  high 
"  court  of  conscience  here,  (meaning  the  defendant,  clerk  as  afcresaid.to  the 
*'  said  court  of  requests,  dz^)  for  a  savage,  unprovoked,  and  l^rutal  attack,  aa 
"  stated  by  the  counsel,  on  A.  B*t  &e.    In  the  opening  of  the  case  it  waa 
<'  sUted,  and  afterwards  clearly  esublished  by  evidence,  that  the  said  Mr.  StUem 
"  (the  plaintiff)  did  wantonly  and  savagely  attack  A,  JB.  at  an  arbitration,  d(«« 
"  It  appeared  that  though  Mr.  Stiks  had  on  this,  as  well  perhq>s  as  on  fomcr 
**  occasions,  most  to  say,  yet  he  had  not  the  best  of  the  argument,  and  ieariuK 
"that  he  would  be  professionally  foiled,  he  had  instant  and  insidious  recourse 
"  to  blows,  which  were  administered  with  no  ordinary  vidence  or  treachery. 
"  ii.  B.  being  inferior  in  corporeal  powers  urged  Mr.  Stiles  to  desist ;  at  the 
"  same  time  declaring  that  upon  i^al  terms  he  had  no  personal  fear  of  him, 
"  but  that  he  felt  the  indignity  and  degradation  of  opposing  himself  in  such  a 
"  low  and  brutal  manner,  or  indeed  in  any  manber  to  a  person  .whom  he  would 
"  not  consider  either  from  bis  education  or  habits  entitled  to  his  respect,  or 
"  worthy  of  his  notice."     (Here  followed  a  statement  in  the  libd,  as  if  proved 
by  C  JP.  a  witness  called  by  the  plaintiff,  imputing  cowardice  to  the  plaintiff, 
and  that  he,  the  witness,  had  heard  J5.  F,  make  mention  of  it    On  which  the 
plaintiff  started  from  his  seat ;  and  then  the  libel  set  forth  a  ludicrous  conver- 
sation between  E.  F.  and  the  plaintiff,  ending  with  a  suggestion  from  the 
plaintiff  to  drop  further  mention  of  the  matter ;  on  which  the  libd  went  on  to 
state ;) ''  This  suggestion,  extorted  from  the  party  mentioned  a  look  of  con- 
<<  tempt,  which  ue  shidl  leave  to  the  painters  to  describe,  d&c.    At  this  roo 
<'  ment  Mr.  SHIes's  agitation  became  visible,  at  least  vfe  thought  so ;  and  for  the 
"  first  time  in  our  lives  we  saw  or  suspected  a  suffusion.    Apparently  aware  of 
"  the  approaching  issue  of  the  trial,  and  almost  on  the  instant  of  being  pro- 
**  nounced  guilty  by  a  jury  of  his  country,  he,  the  plaintiff,  bustled  out  of 
**  court,  reduced  to  a  condition  in  which  ordinary  meanness  or  brutality  might 
''be  expected  to  excite  some  little  compassion.    The  plaintiff  was  pursued 
'*  out  of  court  by  the  hisses  of  several  of  the  attending  spectators.    The  feel- 
**  ings  of  disgust  and  indignation  triumphed  over  the  decorum  of  the  court. 
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**  and  lor  the  moment  erea  border*  was  not  called.  It  is  painful  to  record  any 
'*  thing  which  is  so  foul  and  brutal  as  to  defile  the  character  of  human  nature, 
*'  bat  we  consider  the  full  blown  honours  of  our  kero  (meaning  the  plaintiff) 
"  ripe  for  publication,  and  to  withhold  suck  an  example  would  be  a  sin  against 
"  society.  Though  it  clearly  appeared  from  the  testimony  of  every  person 
**  thai  was  in  the  room  where  the  arbitration  was  held,  except  Mr.  Stiles,  that 
"do  Tiolence  was  used  by  A,  J3.,  yet  reader,  hear  with  horror  I  a  violent  as- 
**  aanlt  was  sworn  against  ham  by  Mr.  jfiftlu,  and  a  bill  of  course  found  by  the 
"  grand  jury ;  (thereby  meaning  and  insinuating  that  the  plaintiff  had  been 
*'  guilty  of  perjury  in  swearing  before  the  said  grand  jury  that  an  assault  had 
*'  been  committed  upon  him,  the  plaintiff,  by  A.  B,,  and  that  a  bill  of  indict- 
*'  ment  was  found  by  the  said  grand  jury  against  A.  B,  by  means  of  the  perjury 
**  of  the  plaintt£)  When  A.  BJs  trial  came  on  no  witness  appeared  against 
"  him ;  and  though  Mr.  Stiles  in  his  exculpatory  address  to  the  jury  expressly 
"  mentioned  and  urged  with  marked  force  the  ftct  of  a  bill  having  been  found 
**  against  iL  J3.  for  a  violent  assault  upon  him ;  yet  Mr.  8tiks*s  professional 
*'  associate  said,  that  it  was  not  his  (Stiks's)  intention  to  proceed  against  A, 
''  JB."  (Here  followed  irrelevant  matter,  as  if  stated  by  A.  BJs  counsel,  tend- 
ing to  ridicule  the  plaintiff:  concluding  that)  **  the  connsel  for  the  prosecution 
'*  stated,  that  an  assanlt  committed  under  circumstances  of  great  provocation 
**  should  be  considered  by  the  jury,  and  that  the  infirmities  of  human  nature 
"  were  not  to  be  confounded  with  the  gross  and  senseless  ferocity  of  a  brute. 
"  The  counsel  with  great  humanity  seemed  willing  to  acknowledge  Mr.  SHle^s 
"  insanity ;  but  the  jury,  having  their  attention  directed  probably  to  some  other 
**  than  the  lunatic  asyhim,  instantly  pionounced  him  (the  plaintiff)  guilty,  to 
'*  the  great  satisfaction  of  a  crowded  court.  The  BiUingsgate  language  that 
**  was  used  we  have  omitted,  unwilling  to  stain  our  columns  with  such  poUn- 
"  tion.  Besi«les,  it  could  be  no  noveky  to  a  great  majority  of  our  numerous 
**  readers  who  have  themselves  often  heard  the  accomplished  and  erudite  Mr. 
"  SHks  with  astoBishment,  if  not  delight  or  admiration."  The  2d  Count  was 
for  prmting  and  publishing  the  same  libel.  And  there  were  two  other  counts 
stating  the  libel  generally. 

Pleas.  1.  The  general  issue.  2.  A  justification  as  to  the  printing  and 
publishing  the  several  supposed  Ubels ;  for  that  at  the  general  quarter  sessions 
in  and  for  the  borough  of-*—  next  before  the  publishing,  d&c.  to  wit,  on,  d&c. 
a  prosecution  was  brought  forward  against  the  plaintiff  for  an  assault  upon 
the  aaid  A.  B.,  and  that  the  said  assault  was  sta^  by  the  counsel  for  A.  B. 
to  have  been  a  savage,  nnprovoked,  and  brutal  attack  upon  Ai  B. ;  and  that 
in  the  opening  the  case  it  was  sti^,  and  afterwards  clearly  and  folly  esta- 
blbhed  by  evidence,  that  the  plaintiff  did  wantonly  and  savagely  attack  A.  B. 
at  an  arbitration.  And  it  appeared  that  the  plaintiff  at  the  said  arbitration, 
in  disputing  professioiially  as  an  attorney,  had  recourse  to  blows,  which 
were  administered  with  no  ordinary  violence  or  treachery.  That  A,  JB. 
being  inferior  in  personal  strength  to  the  plaintiff  urged  him  to  desist,  and  at 
the  same  time  made  such  declarations  as  in  the  supposed  libels  are  in  that 
behalf  set  forth.  That  in  the  course  of  the  trial  of  the  plaintiff  for  the  said 
assault,  one  C  D,  was  produced  as  a  witness  on  behalf  of  the  plaintiff; 
and  that  C  D.  then  and  there  proved  that  the  plaintiff  had  been  repeatedly 
called  and  ahrays  considered  a  coward,  and  that  he  had  heard  E.  F.  make 
mention  of  his  cowardice :  and  that  such  words  and  conversation  as  are  in 
the  supposed  libels  in  this  behalf  mentioned  did  thereupon  take  place  between 
the  plaintiff  awl  E.  F.  And  that  the  plaintiff  did  almost  on  the  instant  of 
being  pronoonoed  guiky  by  the  jury  go  out  of  court,  and  was  pursued  by  the 
hisses  of  several  of  the  attending  spectators,  who  were  not  for  the  moment 
called  to  order  by  the  Court  And  that  uimtgh  it  ekarfy  appeared  by  the 
tmUmmtm  of  entry  person  in  the  room  where  the  arbitration  was  held,  except  the 
pUdniijy  that  no  vioicBce  was  used  by  A,  !B.,  nevertheless  it  appeared  that  a 
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violent  assault  had  been  sworn  against  A.  B,  by  the-  plaintiflfy  and  that  a  bill 
of  indictment  had  been  found  by  the  grand  jury  upon  the  evidence  of  the 
plaintiff  at  the  preceding  sessions  for  aa  assault  upon  the  plaintiff.  That  whea 
the  trial  of  A,  B.  came  on,  no  witness  appeared  against  him :  and  although 
the  plaintiff  in  his  exculpatory  address  to  the  jury  expressly  mentioned  and 
urged  the  fact  of  a  bill  having  been  found  against  il.  J3.  for  a  violent  assault 
upon  him,  the  plaintiff,  yet  tlvB  counsel  of  the  plaintiff,  in  the  supposed  libel 
called  his  professional  associate,  said  it  was  not  the  intention  of  the  plain- 
tiff to  proceed  against  A.  B.  (Here  followed  the  rest  of  the  statement  of  the 
counsel  omitted  in  setting  forth  the  libel.)  And  that  E,  F.  in  the  supposed 
libels  mentioned  as  counsel  for  the  proiiecution  did  then  and  there  make 
such  statement  and  observations  as  are  in  the  supposed  libels  in  that  behalf 
mentioned.  That  the  jury  who  tried  the  plaintiff  did  pronounce  him  guilty  of 
the  assault  upon  A,  B,  in  manner,  &.c.  mentioned.  And  thai  the  supposed  isbeis 
do  contain  a  just  and  faithful  account  of  the  trial  of  the  plaintiff  for  the  said 
assault  f  and  of  the  proceedings  thereupon :  Wherefore  the  defendant  did  print 
and  publish  them  as  he  lawfully  might,  for  the  cause  aforesaid.  3dly,  As  to 
the  printing  and  publishing  such  parts  of  the  said  several  supposed  libels  as 
purport  to  contain  an  account  or  statement  of  the  trial  of  the  plaintiff  at  the 
borough  sessions,  d&c.  aforesaid,  for  aa  assault  upon  A.  B. ;  of  the  trial  of  A. 
B.  at  the  same  sessions  for  an  assault  upon  the  plaintiff;  and  of  the-  facts,  circum- 
stances, and  statements  which  occurred' and  were  made  respectively  upon  the  said 
trials,  the  defendant  justified :  because  before  the  fu-iuting  and  publishing, 
&.C.  viz.  on,  d&c.  at  the  general  quarter  sessions,  &.c.  the  plaintiff  was  tried  and 
found  guilty  upon  a  certain  indictment  then  depending  in  the  said  court  of  an 
assault  upon  A.  B. ;  and  A.  B,  was  tried  and  acquitted  upon  a  certain  indict- 
ment therein  also  depending  against  him  for  aa  assault  upon  the  plaintiff;  and 
that  the  said  parts  of  the  said  several  supposed  libels  in  the  introductory  pari 
of  this  plea  mentioned  contain  a  just  and  faithful  account  of  the  said  last  men- 
tioned trials,  and  of  the  facts,  circumstances,  and  statements  which  respec- 
tively occurred,  took  place^  and  were  made  thereupon :  wherefore  the  defend- 
ant printed  and  published  the  said  parts,  &c.  as  he  lawfully  might  for  the 
cause  aforesaid,  6lc.  And  4thly,  as  to  the  printing  and  publishing  such  parts 
of  the  supposed  libels  as  relate  to  the  finding  of  a  bill  by  the  grand  jury  against 
A,  B,  for  an  assault  upon  the  plaintiff  upon  the  oath  of  the  plaintiff;  the 
defendant  justified,  for  that  before  the  printing  and  publishing,  6lc.  to  wit,  on, 
&c.  at,  iS&c.  the  plaintiff  was  tried  at  the  general  quarter  sessions,  dLC.  upon  an 
indictment  therein  depending  against  him  for  an  assault  upon  A,  B.  at  a  cer- 
tain arbitration,  i&c.  And  although  at  such  trial  it  clearly  cleared  from  the 
testimony  of  every  person  that  was  in  the  room  where  the  arbitration  was  held, 
except  the  plaintiff  that  no  violence  was  used  by  A.  B, ;  yet  true  it  is  that  a 
violent  assault  bad  been  sworn  against  A.  B,  by  the  plaintiff  before  a  grand 
jury  at  the  preceding  quarter  sessions,  &c. ;  and  that  a  bill  of  indictment  had 
been  in  consequence  thereof  found  by  the  said  grand  jury  against  A.  B,  for 
an  assault  upon  the  plaintiff,  as  in  the  supposed  libel  is  mentioned.  Where- 
fore, 6lc, 

The  replication  joined  issue  on  the  1st  plea,  and  demurred  to  the  other 
pleas :  stating  for  special  causes  of  demurrer  to  the  3d  plea,  that  it  does  not 
appear  by  the  introduction  to  that  plea  what  it  means  to  justify :  that  if  it  go 
to  the  printing  and  publishing  of  the  whole  of  the  libels  mentioned  in  the 
declaration^  the  plea  is  altogether  bad  and  defective :  and  that  if  it  only  go  to 
part  of  the  libels,  it  is  not  expressed  with  sufficient  certainty  what  parts  the 
defendant  means  to  justify :  and  that  it  is  impossible  to  separate  the  several 
parts  of  the  libels  in  manner  and  form  as  is  attempted  to  be  done  by  that  plea : 
and  that  it  is  impossible  to  take  any  precise  or  certain  issue  thereon.  And<for 
special  causes  of  demurrer  to  the  4th  plea,  that  it  does  not  express  withfany 
dfigicet  of  .certainty  the  parts  of  the  libels  which  the  defendant  means  to  jua- 
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tilj ;  and  that  it  is^  impoasifaie  to  separate  the  sereral  parts  of  the  libels  in 
manner  and  form  as  attempted  by  that  plea ;  and  impossible  to  take  any  precise 
or  certain  issue  thereon,  di^c.    Joinders  in  demurrer. 

Js.  Clarke  in  support  of  the  demurrers.     This  justification  cannot  be  sup* 
ported  within  the  principle  of  the  cases  which  legalize  true  reports  of  judicial 
proceedings  \(a)  for  here  extraneous  matter  is  introduced,  and  the  whole  ac- 
count is  coloured  by  the  passions  and  malice  of  the  writer.    The  first  count 
cliarges  a  libel  to  ba?e  been  written  of  the  plaintiff  in  his  character  of  clerk 
of  the  Court  of  Requests,  di^c. ;  and  yet  the  justification  contains  nothing 
aooching  that  character :  it  imputes  no  judicial  delinquency  to  the  plaintifi, 
bot  merely  states  an  account  of  an  assault  by  one  indi?idual  upon  another : 
tbere  could  therefore  he  no  ground  for  the  writer  of  the  pretended  report  to 
introduce  the  plaintiff  in  that  character ;  and  consequcDtly,  the  justification, 
not  answering  that  part  of  the  charge,  is  bad.    It  is  also  alleged  that  the  libel 
^sras  written  in  order  to  cause  it  to  be  suspected  and  believed  that  the  plaintiff 
ivas  guilty  of  perjury ;  the  only  justification  of  which  is,  that  "  it  appeared  by 
the  testimony  of  every  person  in  the  room,  d&c.  (not  stating  to  whom  it  ap- 
peared) that  a  violent  assault  had  been  sworn,  &.c.     The  writer  states  his  own 
cottdusiott  firom  the  facts,  instead  of  stating  what  the  witness  swore,  and  leav- 
ing the  reader  to  draw  his  conclusion ;  though  even  if  h^  had  stated  the  whole 
of  what  had  been  sworn,  it  would  at  most  only  have  amounted  to  a. case  of  con- 
tradictory testimony,  and  would  not  have  justified  him  in  imputing  perjury  to  the 
plaintiff:  and  it  is  no  justification  even  to  shew  that  one  was  found  perjured 
by  a  verdict  unless  followed  up  by  judgment,  Jacobs  v.  Songate,  1  Brownl.  11. 
3  Brownl.  122 :  but  here  there  was  ne  verdict  even  to  justify  the  defendant 
The  whole  statement  is  highly  wrought  up  and  coloured  by  the  defendant,  and 
shews  upon  the  very  face  of  it  that  it  was  not  intended  as  a  fair  and  impartial 
account  of  a  judicial  proceeding,  but  must  be  considered  as  a  composition  of 
his  own.     It  is  intituled  **  Judicial  DeUnqiuMCff*'  and  is  prefaced  by  general 
observations  on  that  head,  in  which  as  well  as  in  subsequent  parts  the  writer 
uses  the  word  «m,  as  speaking  in  his  own  person  to  the  public.    In  one  place 
he  describes  the  plaintiff  as  our  Hero :  and  throughout,  the  account  of  what 
is  stated  to  have  passed  in  court  is  mixed  up  with  matters  of  description  and 
observation  of  the  writer,  which  from  the  nature  of  them  could  form  no  part 
of  a  judicial  proceeding.    As  to  the  ground  of  special  demurrer  to  the  two 
last  pleas,  he  argued  that  no  issue  coiSd  be  taken  upon  those  pleas ;  for  as  to 
the  third,  it  professed  to  be  a  justification  of  parts  only  of  the  libel,  without 
setting  forth  what  parts :  and  it  is  not  enough  to  refer  generally  "  to  such  parts 
as  purport  to  contain  an  account  of  the  trial,  dtc. ;  l^6ause  if  the  defendant 
meant  to  justify  parts  only,  he  should  have  stated  those  parts  in  his  plea,  and 
cannot  throw  upon  the  plaintiff  the  burthen  of  selecting  them,  which  he  can- 
not do  with  certainty.     And. the  same  obseriations  apply  to  the  4th  plea. 
The  Court  then  desired  to  hear 

Scarlett,  contra.  Upon  the  whole  of  the  pleadings  there  is  no  uncertainty. 
For,  first,  the  plea  of  the  general  issue  goes  to  the  whole  libel,  and  so  does  the 
first  justification ;  and  the  other  justifications  apply  to  particular  parts.  The 
first  justification  states  what  did  actuidly  pass  in  court  on  the  trials :  and  if, 
according  to  the  doctrine  laid  down  in  the  case  of  Astky  v.  Young,  2  Burr. 
807,  and  in  Rex  v.  Wright,  8  Term  Rep.  293,-  and  in  other  cases  there  cited, 
it  is  no  libel  to  publish  a  true  representation  of  proceeding  in  courts  of  jus* 
tice,  the  Court  upon  comparing  the  facts  stated  in  the  first  justification,  which 
stand  admitted  by  the  demurrer,  with  the  alleged  libel  set  forth  in  the  declara- 
tion, will  be  able  to  decide  whether  the  justification  cover  the  whole.  But  at 
any  rate,  the  other  justifications,  being  confined  to  such  parts  of  the  libels  as 
the  Court  shall  in  their  judgment  determine  to  relate  to  the  judicial  proceed- 

(a)  Vide  Itez  t.  ffright,  8  Term  R«p.  993,  and  the  oases  there  cited. 


396  CASES  IN  TRINITT  TE&M 

ingi  therein  referred  to,  wiH  be  food  fior  ao  nmek;  and  the  defence  of  the  rest 
of  the  libel  will  stand  upon  the  gfeneral  iasae.    It  ia  airffeieiit  tlMt  the  defend- 
ant justifies  all  the  facts  alleged  in  the  libel ;  and  as  to  the  application  of  theai 
to  the  plaintiff  in  a  judicial  or  any  odber  character,  it  is  ioinaterial,  provided 
the  publacatioB  of  aoeh  fects,  as  oceor  ia  a  judicial  proceeding,  be  jnetifiable. 
But  Judicial  DduMeney  does  not  neceasarilj  mean  asiscon&et  in  tiie  eha^ 
racter  of  m  Jodge,  which  character  is  not  filled  by  the  plaiBtiff,  bat  was  merdy 
stated  to  call  the  attention  of  the  public  to  Uie  sitaaeiieB  whidi  the  plaintiff 
held  as  clerk  of  the  Court  of  Requests.    Whether  or  aot  the  defendant  meant 
to  publish  a  true  and  fair  account  of  the  proceedings  in  a  court  of  justice,  or 
only  intended  that  as  a  vehicle  for  conveying  malicious  and  libellons  insinua- 
tions  against  the  plaintiff  by  mixmg  them  with  the  other,  is  properly  a  qaestioo 
for  the  jury,  and  might  have  been  tried  upon  the  common  replication  that  he 
published  the  libel  of  his  own  wrong,  and  without  the  caUse  by  htm  alleged. 
ihaid.Eliinboraugk  and  Orose^  J.  hera  observed,  that  it  nrast  not  be  taken  fer 
granted  that  the  publication  of  every  matter  which  passes  in  a  court  of  justice, 
however  truly  represented,  is,  under  all  circumstances,  and  with  whatever  mo- 
tive published,  justifiable;  but  that  doctrine  must  be  taken  with    grains  of 
aUowanoe.    It  often  happens,  said  Lord  EUenbormghf  that  circumstances  ne- 
cessary for  the  sake  of  public  justice  to  be  disclosed  by  a  witness  in  a  jndicial 
inquiry  are  very  distressing  to  the  feelings  of  individuals  on  whcmi  they  reflect : 
and  if  such  circumstances  were  afterwards  wantonly  pnblished,  I  shoald  hesi- 
tate to  say  that  such  unnecessary  pablioation  was  not  tibeilons,  merely  becaose 
the  matter  had  been  given  in  evidence  in  a  court  of  justice.]    That  would  be 
a  question  for  the  jury,  whether  such  a  selection  had  been  made  and  poUished 
with  a  malicious  intent,  and  not  with  a  view  to  give  a  hmtajidc  representation 
of  the  proceedings  of  the  Court.     But  it  was  expressly  raled  in  Cuny  v. 
WaUer,  I  Bos.  di.  Pull.  6SIS,  that  the  publishing  a  true  account  of  the  proceed- 
ings of  a  court  of  justice,  however  injurious  to  the  character  of  an  individual, 
is  not  libellous.     [Lord  EUenborough,  C.  J.    The  case  of  Cwrty  ▼.  WalUr 
only  shews  that  a  fair,  plain,  unvarnished  account  of  proceedings  in  a  court  of 
justice  is  not  a  libel ;  bot  not  that  a  highly  coloored  picture,  mixed  up  with 
jnsinoations  of  perjury,  is  not  a  libel.    What  do  you  say  to  the  objection  that 
yon  have  not  ahswered  the  insinuation  of  perjury  t]    The  libel  does  not  pro- 
fess to  state  the  feet  that  no  violence  was  used  to  the  plaintiff  by  A,  B. ;  bat 
only  to  represent  what  passed  on  the  trials. 

[Lord  EUenboraugh^  C.  J.  Though  the  fact  be  not  in  terms  denied,  yet 
die  whole  turn  of  expression  is  to  insinuate  that  the  plaintiff  swore  falsely; 
for  which  yon  offer  no  adequate  justification.  It  might  have  appeand  ky  the 
tutinumy  ef  every,  teOness  in  the  room,  that  no  violence  was  offered  by  A.  B. : 
and  yet  the  plaintiff  might  not  be  guilty  of  perjury  in  what  he  swore,  Orote, 
J.  You  affect  to  justify  an  imputation  of  perjury,  and  do  not.  Zftfurreace,  J. 
The  facts  stated  are  consistent  with  the  plaintiff's  not  having  committed  per* 
jury,  but  are  no  justification  of  the  charge  insinuated  in  the  libel  that  he  did 
commit  perjtiry.  If  the  publtcation  bad  only  stated  a  fair  account  of  the  pro- 
ceedings in  court  without  any  comments,  the  argument  aright  have  been  well 
founded :  but  the  writer  has  introduced  his  own  comments,  in  which  hedireei- 
ly  insinuates  the  commission  of  perjury  by  the  fJaintiff.  Le  BUmc,  J.  The 
defendant  can  only  justify  by  facto  and  allegations,  which,  if  true,  will  neces- 
sarily acquit  him  of  having  falsely  inferred  the  commission  of  perjury  by  the 
plaintiff.  In  an  indictment  for  perjary  the  prosecutor  does  not  content  himself 
with  stating  certain  facto,  firom  whence  it  is  to  be  inferred  that  what  the 
defendant  had  before  sworn  was  false,  hot  he  goes  on  to  say,  and  $o  the  defend- 
ant committed  perjury,  6lc,  which  is  a  direct  allegation  of  the  oflfence.  So 
ttk  a  justification  of  a  libel  imputing  perjury,  it  is  no  answer  to  shew  that  tm 
persons  swore  one  way,  and  that  one  person  swore  the  contrary  way,  without 
some  allegation  of  the  falsity  of  the  feet  sworn  to  by  the  latter.] 
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Scarlett  tbea  attempted  to  support  the  two  last  special  pleas  by  saying,  that 
if  the  Court  up<m  the  first^^pecial  iustification  saw.  sufficient  ground  to  sever 
sach  parts  of  the  libel  as  contained  an  account  o(  the  trials  from  the  rest, 
which  was  only  the  comment  of  the  writer,  the  uncertainty  objected  to  by  the 
plaintiff's  counsel  as  an  argument  against  these  pleas  was  at  an  end.  And 
aocording  to  Dallison,  33,  where  a  plea  refers  to  a  thing  which  shews  the  cer- 
tmnty,  it  need  not  be  particularly  alleged :  as  if  it  refer  to  any  matter  which 
ayp— rs  by  the  record.  And  no  dMIcnhy  c^uld  have  arisen  from  taking  issue 
and  going  to  trial  on  these  pleas,  because  the  iudge  who  presided  would  in- 
struct the  jury  as  to  those  parts  of  the  libel  wnicn  werb  justified,  and  those 
which  were  not ;  and  they  would  be  told  to  consider  the  facts  justified  as 
tnte,  but  to  consider  also  what  use  had  been  made  of  those  facts  in  the  extra- 
neous matter  added,  and  which  was  not  justified;  which  would  lessen  the 
damages  so  much.  When  called  upon  however  by  the  Court  to  separate  the 
parts  of  the  libel,  which  he  meant  to  justify,  he  did  not  succeed  in  the  attempt 
throughout  to  the  satisfftction  of  the  Court    On  which 

Lord  Ellbnborough,  C.  J.  said,  the  account  of  the  proceedings  in  court  is 
so  interwoven  with  the  comments  that  we  cannot  with  certainty  separate  them 
throoghout,  although  we  can  see  {Mainly  enough  that  certain  parts  are  an  over- 
charge acceunt  <a  the  judiciid  proceedings.  The  Court  cannot  decompose 
this  mass :  but  the  party  who  requires  the  separation  to  be  made  for  his  own 
defence  ought  to  have  taken  upon  himself  the  burthen  of  doing  it,  in  order 
that  the  C^rt  might  see  with  certainty  what  parts  he  meant  to  justify.  I 
should  have  great  difficulty  in  saying  what  parts  purport  to  contain  an  account 
oC  the  trial,  and  what  parts  are  libellous.  If  they  cannot  be  separated  by  the 
industry  of  the  pleader,  how  can  they  be  so  by  general  reference.  If  they 
can  be  so  separated,  they  ought  to  hAve  been. 

GnesE,  J.  of  the  same  opinion. 

Lawrence,  J.  A  genera]  reference  to  former  parts  of  the  record  may  be 
saffieient  in  pleading,  without  repeating  the  whole  of  such  parts,  where  it  is  a 
reference  to  something  certain ;  bat  the  reference  here  is  to  parts,  which  so 
fer  from  bemg  certain  cannot  even  now  be  distinctly  pointed  out  The  title 
at  Ihe  beginning  professes  to  be  the  account  of  the  whole  trial ;  but  there  are 
parts  which  manifestly  could  have  no  place  in  a  judicial  proceeding.  Then 
ou^t  the  difficulty  of  making  the  separation,  which  cannot  now  be  satisfeo- ' 
toray  solved,  to  be  thrown  upon  the  Court  and  jury  at  Nisi  Prius  T 

Lb  Blano,  J.  A  ple^  of  justification  may  be  good  with  a  general  reference 
to  certain  parts  of  the  libel  set  forth  in  the  declaration,  if  the  Court  can  see 
with  certainty  what  parts  «re  referred  to;  as  if  the  reference  be  to  so  much  of 
the  libel  as  imputes  to  the  plaintiff  such  a  crime,  (e.  g.  perjury)  that  would  be 
sufficient  mthout  repeating  all  those  parts  again,  which  would  lead  to  proliiity 
of  pleading,  a^d  ought  to  be  avoided.  But  here  the  reference  is  to  nothing 
which  can  with  certainty  be  pointed  out(l) 

The  defendant's  counsel  then  prayed  leave  to  amend,  which  was  denied  p^r 
Mam  cmriam;  the  Lord  Chief  Justice  saying,  that  the  Court  would  not  assist 
a  person,  who,  under  pretence  of  publishing  the  proceedings  of  courts  of  jus- 
tice, published  only  libels  which  he  could  not  afterwards  justify. 

Judgment  for  the  Plaintiff 
on  the  Demurrer.(2) 

(1)  Vide  Rex  v.  Fisher  ^  eiZ.,  3  Campb.  663.     Tkmaas  v.  Crotwdl,  7  Johns.  264. 

(2)  [It  leens  not  to  have  been  expreulv  decided,  *whether  the  publication  of  defama- 
tory matter  embodied  in  the  proceedings  of  a  Conrt  of  Justice,  is  jastillable.  In  England 
Uie  inclination  of  the  decisions  is  advene  to  Moh  a  privilege.  See  LewU  v.  Clememt^  3 
B.  &  A.  702.  LMSsf  T.  9Fattsr,  4  do.  605.  Dwumm  v.  Ihwdtes,  3  B.  &  C.  566, 583. 
Flmt  V.  PtAst  4  do.  473.-.W.] 
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Sir  Henry  Strachey  Bart,  and  Giles  r.  Turley,  Burt,  and 

Others. 

7  East,  507.    Juno  13, 1806. 

Where  two  MTeral  petitiont  ngned  b?  different  pereoM,  were  preeented  to  the  Hoon 
of  Commone  ag einet  the  return  of  Memben  to  aerre  in  Parliament  Jbr  EmMt  GrmfUU^ 
which  petitions  were  referred  to  the  same  select  committee  for  trial,  w^bo  reported 
them  both  to  be  frivolous  and  vexatious,  the  costs  cannot  be  taxed  jointly  under  the 
Stat.  28  Geo.  3.  c.  52 ;  and  therefore  the  Speaker  having  first  certified  a  joint  taxation 
of  costs  Ibr  a  certain  sum  against  all  the  petitioners,  and  having  aftenvnrds  by  an 
amended  certiAoate  apportioneid  how  much  of  the  fiiBt  mentioned  ram  tnx«d  was  in- 
curred bj  the  sitting  members  in  opposing  the  two  petitions,  ^etady,  aod  how  much 
was  so  incurred  bj  them  in  opposing  each  seporole/y,  the  plaintiflTs,  hj  the  advice  of 
the  Court,  submitted  to  enter  nonsuits  as  well  m  two  several  actions  prosecuted  against 
the  respective  petitioners  for  the  i^eparate  costs  certified  against  each,  as  also  in  a  joint 

•  action  against  all  to  recover  the  taxation  certified  against  them  all  jomttt^. 

THIS  was  an  action  of  debt,  in  which  the  plainliflb  declared,  that  the  de- 
fendants were  indebted  to  them  in  13^  2s.  6d.  by  virtue  of  the  atat.  28  Geo. 
3.  c.  52,  intitled  An  Act  for  the  further  regulation  of  the  trials  of  controvert- 
ed elections  or  returns  of  members  to  serve  in  parliament ;  to  which  the  de- 
fendants leaded  nil  debaU,  There  was  a  similar  action  by  the  same  plain- 
tiflb  for  the  like  sum  against  Frosty  with  the  like  plea ;  and  a  third  similar  ac- 
tion by  the  j^aintiQs  against  Frost  and  7\ir2ey ,  and  the  other  defendants  named 
in  the  first  actioa  ibr  679/.  195.  1(M.,  with  the  like  plea.  These  actioos  were 
tried  before  Lord  Ellenbarough^  C.  J.  at  the  sittings  at  Westminster  after 
Michaelmas  term  1805,  when  a  verdict  was  given  for  the  plaintiffs  in  each 
cause  for  the  respective  sums  therein  demanded,  subject  to  the  opinion  of  this 
Court  on  the  fii^lowing  case. 

At  the  last  general  election,  Sir  Henry  Strachey,  Mr.  Oiles,  and  Mr.  JVmI, 
were  candidates  for  the  borough  of  East  Grinstead  in  Sussex,  and  the  two 
former  were  returned  duly  ele<^.     On  ^e29th  of  November  1802,  a  petition 
was  presented  to  the  House  of  Commons,  si^ed  fry  Mr.  FVost  dUme,  and  not 
by  any  of  the  other  defendants ;  complainmg  of  that  election  and  return ; 
which  petition  stated,  that  at  the  last  election  for  the  borough  of  East  Grin" 
stead,  6lc.  on  the  7th  of  July  last,  the  petitioner,  Sir  H.  Strachey,  and  Iftr. 
€riles,  were  candidates  to  represent  the  same  in  parliament.    That  the  right  of 
voting  is  in  the  inhabitants  paying  scot  and  lot,,  and  the  freeholders  of  the 
borough.    That  G.  B.  the  bailiff  acted  as  returning  officer  for  the  town  and 
borough  aforesaid  with  gross  partiality,  d&c.    That  a  considerable  shew  of 
hands  appeared  in  favour  of  the  petitioner ;  yet  that  G.  B.  declared  the 
shew  of  hands  to  have  been  in  favour  of  Sir  H>  S.  and  Mr.  Giles  ;  and  on 
a  poll  being  demanded,  dLC.  and  taken  before  the  said  bailifr,  a  wuytfUy 
of  legal  votes  was  poUedfor  or  tendered,  in  favour  of  the  petitioner,  over  the 
said  Sir  H.  S.  and  Mr.  G.,  and  the  petitioner  was  duly  elected,  and  ought 
to  have  been  returned  one  of  the  burgesses,  d^c ;  but  that  the  bailiff  admitted 
several  illegal  votes  in  favour  of  Sir  H,  S.  and  Mr.  G,,  anjd  rejected  many 
legal  votes  tendered  in  favour  of  the  petitioner ;  and  returned  Sir  H.  S. 
and  Mr.  Cr.  as  duly  elected,  d&c.     And  after  alleging  corrupt  practices  against 
the  sitting  members,  it  concluded  with  praying  that  the  House  would  take  the 
premises  into  consideration,  and  grant  him  relief,  d^c.      And  Mr.   JFVoit 
entered  into  a  recognizance  to  the  King  in  200/.  with  two  sureties  in  100/. 
each,  to  appear  before  the  House  of  Commons  at  the  time  fixed  by  the  House 
for  taking  his  petition  into  consideration ;  and  also  to  appear  before  any  select 
committee  appointed  for  the  trial  of  the  same,  d^c.    The  House  dt  Com- 
mons ordered  this  petition  to  be  taken  into  consideration  upon  the  8th  of  Fdh 
ruary.    On  the  1st  of  December  1802,  a  petition  was  presented  to  the  House, 
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signed  by  J,  Murt,  J.  TurUy,  and  the  other  defendants  in  the  first  action,  and 
several  others,  stating  in  like  manner  the  constitution  of  the  borough  and  right 
of  Toting  therein,  and  alleging  partiality,  dCrC.  in  the  returning  dBcer ;  and 
thai  he  permitted  wumy  persons  to  vote  who  had  no  rights  and  refected  the  votes 
of  the  petitioners  and  others  who  were  futty  fuaMfi^  to  vote^  ^c, ;  and  pray- 
ing relief  in  the  premises.     And  J.  Burt  (one  of  the  defendants)  entered 
into  such  recognizance  for  the  trial  of  the  same  petition  as  is  by  law  required, 
in  dOOI.,  with  two  sureties  in  100/.  each.     Mr.  JF^ost  did  not  sign  this  petition. 
The  House  of  CkHnmons  ordered  this  petition  to  be  taken  into  consideration 
of  the  same  time  with  the  petition  of  Mr.  Frost ;  and  the  select  committee  was 
duly  ballotted  and  appointed  on  the  17th  of  March  1803,  for  trying  and  deter- 
Biining  the  merits  of  both  petitions.    On  the  4th  of  April  1603,  the  chairman 
of  the  committee  reported  to  the  House,  that  the  said  committee  had  deter- 
mined thai  Sir  H.  8.  Bart  aiid  D.  Oiles  Esq.,  were  duly  elected  burgesses  to 
nerre  for  the  said  borough;  and  that  the  petition  of  Mr.  Frosty  and  the  other 
petition  of  J.  Turleif,  J.  Burt^  &.c.  were  frftvolous  and  vexatious.    These  de- 
terminations were  entered  on  the  journals  of  the  House,  and  an  examined 
copy  of  such  entry  was  produced  in  evidence.    On  the  15th  of  June  1804, 
the  Speaker  signed  the  following  certificate,  which  was  produced  in  evidence : 
"  Whereas  N.  Smith  Esq.,  one  of  the  Masters  of  the  high  Court  of  Chancery, 
and  J.  H.  Ley  Esq.,  Clerk  Assistant  of  the  House  of  Commons,  who  were 
cfaily  authorized  ai^d  directed  by  me  according  to  the  stat.  28  Geo.  3,  intitled, 
dLc.  to  examine  and  tax  the  costs  and  expences  of  Sir  H.  8.  Bart,  and  Z>. 
CKIes  Esq;  incurred  by  them  in  opposing  the  petition  of  J.  Frost  Esq.,  and 
also  in  opposing  the  petition  of  several  persons  in  behalf  of  themselves  and 
others,  electors  of  East  Grinstead,  d&c.  presented  to  the  House  of  Commons, 
complaining  of  an  undue  election  and  return  of  them  the  said  Sir.  H.  8.  Bart, 
and  2>.  O.  Esq.  as  burgesses,  &.C.,  have  reported  to  me  the  amount  of  such 
costs  and  expences :  Now  I  do  hereby  certify,  that  the  said  costs  and  expences 
allowed  in  the  said  report  amount  to  700/.  3s.  \0d."    (Dated)  15th  of  June 
1804,  (and  signed)  Cha.  Ai^wt,  Speaker.    A  copy  of  this  certificate  was 
served  upon  the  defendant  FVost^  and  payment  of  the  costs  therein  certified 
to  be  due  was  demanded  of  and  refosed  by  him.    On  the  7th  of  May  1806, 
the  plaintiffs  made  a  fiirther  application  to  the  Speaker  to  ascertain  how  much 
of  the  costs  and  expences  allowed  in  the  certificate  amountin^^  to  706/.  3s.  lOd. 
was  incurred  by  the  plaintifi  in  opposing  the  said  two  petitions  as  they  Were 
jointly  prosecuted:  and  how  much  thereof  was  incurred  by  them  In  opposing 
each  of  the  said  petitions  separately  prosecuted ;  who  thereupon  granted  the 
following  certificate,  which  was  produced  in  evidence.—-''  Whereas  N.  Smith 
Esq.  one  of  the  Masters,  di^c.  and  V.  H.  Ley  Esq.  Assistant,  d&c.  who  were 
duly  authorized  and  directed  by  me,  according  to' the  stat.  28  6.  3,  intitled, 
6lc.  to  examine  and  ascertain  how  much  of  the  costs  and  expences  allowed 
by  them  in  their  report  to  me,  dated  the  12th  of  June  last,  was  incurred  by 
Sir  H.  8.  Bt.  and  D.  O.  Esq.  or  either  of  them,  in  opposing  the  petition  of 
J.  Froit^  Esq.  and  also  the  petition  of  several  persons  whose  names  were 
thereunto  subscribed  on  behalf  of  themselves  and  others  the  electors  of  the 
borough  of  Blast  Grinsteady  6lc.  severally  complaining  of  an  undue  election 
and  return  of  them  the  said  Sir  H.  8.  and  D.  O.  for  the  said  borough  of  East 
Orinsteady  as  the  said  two  petitions  were  jointly  prosecuted ;  and  how  much 
thereof  was  incurred  by  them,  or  either  of  them,  in  opposing  each  of  the  said 
two  petitions  as  separately  prosecuted ;  have  made  their  report  tome  there- 
upon :  Now  I  do  hereby  certify  conformably  to  the  said  last  mentioned  report, 
that  the  costs  and  expences  incurred  by  the  said  Sir  H.  8.  and  Z>.  O.  in  op- 
posing the  petition  of  J.  F.  separatdy  prosecuted  amount  to  13/.  2s. ;  and  in 
opposing  the  petition  of  the  several  electors  of  the  borough  of  East  Orinstead 
aforesaid  separately  prosecuted  amount  to  13/.  2s.;  and  that  the  expences  of 
the  said  Sir  H.  8.  and  1>.  A  in  opposing  the  said  two  petitions  jointly  prose- 
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outed  amooni  to  979L  195.  lOd. ;  which  md  three  last  meationed  sams  mwke 
up  the  sum  of  700/.  3i.  IM.  as  allowed  in  the  said  foriper  report  made  to  me 
on  the  12th  of  June  last,  and  certified  by  me  on  the  15th  of  June  last  accord- 
ingly." (Dated)  13th  of  Jims  1805,  (signed)  Cha.  Abbot,  Speaker.  Pay- 
meat  of  these  several  costs  were  respectively  demanded  of  and  refused  by  the 
defendants.  Whereupon  these  three  actions  were  brought;  one  against  7W- 
fey  and  others,  the  defendants  in  the  first  action,  for  13/.  2f. ;  in  wkieh  action 
Frost  is  not  a  defendant ;  one  against  Frost  alone  for  13/L  ^. ;  and  the  third 
against  Frost,  Turk^,  and  others,  for  079/.  I9s.  10c/.  The  queatkm  for  the 
opinion  of  the  Court,  was.  Whether  the  plaintifls  were  entitled  to  recover  is 
all  or  any  of  the  said  actions?  if  in  all,  then  the  verdict  to  stand :  if  not  ia 
all,  but  only  in  two,  or  one,  the  verdict  to  stand  in  such  two,  or  eme :  if  not 
entitled  to  recover  in  all  or  any,  nonsuits  to  he  entered  accordingly. 

Wood  for  the  plaintiflEs  ccxitended,  that  they  were  entitled  to  reeover  in  all 
the  actions.    The  objections  made  at  the  trial  were,  that  as  there  were  two 
separate  petitions  by  tUfermt  petitioners  there  eould  not  be  jdint  coats  award- 
ed against  all :  and  that  the  Speaker  having  once  made  his  certificate  was 
fimetus  ofieiOf  and  could  not  make  any  subsequent  certificate  amending  the 
one  first  made.    The  stat.  10  Geo.  3.  c.  16.  s.  1,  provides,  that  wbmever  a 
petition  complaining  of  an  undue  election  and  return  ahall  he  presented  to  the 
house  of  Commons  a  day  and  hour  shall  be  appointed  for  taking  the  same 
into  consideration :  and  by  s.  13,  a  select  committee  of  thirteen  membsn 
with  two  nominees  shall  be  sworn  to  try  the  matter  of  the  petition  referred  to 
them,  and  to  try  and  determine  the  merits  of  the  return;  and  the  House  shaD 
<«der  the  committee  to  meet  for  that  purpose  at  a  certain  time  to  be  fixed  ; 
whose  determination  by  s.  18,  shall  be  find.    It  appears  firom  thence  that  the 
whole  merits  of  the  election  are  to  be  tried  by  one  committee  only.     Theo 
by  Stat.  11  Qea  3.  c.  43.  s.- 1,  if  several  parties  on  distinct  interests  or 
grounds  of  complaint  shall  present  s^arate  petitions,  the  same  notices  sod 
orders  shall  be  given  to  all  such  parties,  d&c.  as  by  the  last  mentioDed  act 
are  directed  to  be  given  to  the  sitting  members  or  the  petitioners  therein  men- 
tioned, d^c.    And  by  s.  6,  if  on  complaint  of  an  undue  election  there  shall  be 
more  than  two  parties  on  distinct  interests,  each  party  shall  strike  off  a  meaip 
her  firom  the  original  number  of  49  successively,  until  the  number  shsU  he 
reduced  to  13.    Thus  the  formation  of  the  committee  is  made  a  joint  concern. 
Lastly,  the  stat  38  Gea  3.  c«  62,  reciting  the  two  former  statutes,  and  anothsr 
of  the  25  Geo.  3.  c.  84,  and  that  it  was  expedient  ^at  farther  re^^ulatioos 
should  be  made  for  the  execution  of  those  acts,  and  provision  made  for  dis* 
couragittg  persons  firom  presenting  firivolous  or  vexatious  petitions,  d&c  in  soy 
of  the  cases  to  which  the  recited  acts  relate,  enacts,  (s.  19,)  ^^That  n^revtf 
**  any  such  committee  shall  report  to  the  House,  widi  respect  to  any  snoh^e^ 
*'  tion,  that  the  same  appeared  to  them  to  be  firivolous  or  vexatious,  the  party 
*^  or  parties,  if  any,  who  shall  have  appeared  before  the  committee  in  opposition 
**  to  such  petition^  shall  be  entitled  to  recover  firom  the  person  or  persons  or 
''any  of  them  who  shall  have  signed  such  petition  the  full  costs  and  expences 
"  which  such  party  or  parties  shall  have  incurred  in  opposing  the  same:  each 
"  costs  and  expences  to  be  ascertained  in  the  manner  hereinafter  directed." 
There  are  corresponding  directions  for  other  cases  m  the  20th  and  2l8t  seo 
ti<xis.    And  then  by  s.  22,  it  is  enacted,  ''that  in  the  several  cases  before 
"  mentioned  the  costs  and  expences  of  prosecuting  or  opposing  any  suehpeti^ 
"  tion  shall  be  thus  ascertained ;  that  on  aj^lication  to  the  Speaker  by  any 
'*  petitioner  or  petitioners,  d^c.  for  ascertaining  such  costs  and  expences  he 
"shall  direct  the  same  to  be  taxed  by  two  persons,  dc^c.  who  are  thereby  re- 
"  quired  to  examine  the  same  and  to  rq>ort  the  amount  thereof  to  the  Speaker, 
"  who  shall  on  application  deliver  to  the  party  or  parties  a  certificate  signed 
*'  by  himself,  expressing  the  amount  of  the  costs  snd  expences  allowed  in  such 
''  report,  dl&c,  which  costs,  if  not  paid^  may  by  s.  23^  be  recovered  by  actioo 
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**  of  debt."  And  by  s.  24,  "  in  every  case  where  the  amount  of  such  costs  and 
**  expenees  shall  have  been  so  recovered  from  any  person  or  persons,  it.shall 
*'  and  may  be  lawful  for  such  person  or  persons  to  re<5over  in  like  manner  from 
*'  the  other  persons  or  any  of  them,  if  such  there  shall  be,  who  shall  be  liable 
**  to  the  payment  of  the  said  costs  and  npences,  a  prtmortionable  share  thereof,  . 
*'  according  to  the  number  of  persons  so  liable."  Here  the  same  select  com- 
mittee having  been  appointed  and  sworn  to  try  both  petitions^  according  to  the 
directions  of  the  acts,  as  involving  the  merits  of  the  same  return,  the  two  be- 
came one  joint  consolidaied  petition,  to  be  determined  by  one  and  the  same 
trial.  He  also  referred  to  the  usage  of  parliament  as  in  favour  of  this  con- 
scnictiott ;  and  instanced  similar  taxations  to  the  present  made  in  the  cases  of 
Bodmin  election  in  1791,  of  Cricklade  in  1794,  and  of  Colchester  in  1796. 
And  in  answer  to  an  objection  thrown  out  by  the  Court  that  the  word  petition 
was  used  in  the  singular  number  throughout  the  several  clauses  referred  to 
regulating  the  taxation  of  costs,  which  according  to  his  construction  ought  to 
have  been  petitions ;  he  referred  to  Schuldam  v.  Bunniss  and  another,  Cowp, 
192,  where  b  joint  action  was  maintained*  against  two  bailifis  of  a  borough  for 
reusing  the  inspection  of  books,  though  the  stat.  3  Geo.  3.  c.  15,  which  gives 
the  remedy,  mentions  bailiff,  ^c.  in  the  singular  number. 

The  Court  said,  that  might  be  so  in  a  case  where  the  sense  of  the  thing 
manifestly  required  it  But  here  they  said,  that  a  certain  power  was  given  by 
statute,  which  they  could  not  enlarge  beyond  the  plain  letter  of  it,  and  that 
power  was  confined  in  terms  to  tax  the  costs  of  such  petition  in  the  singular 
number  throughout :  and  the  24th  section  evidently  referred  to  an  apportion- 
ment between  joint  petitioners  in  the  same  petition.  And  a  contrary  construc- 
tion they  thought  would  work  injustice :  for  it  miglit  happen  that  one  person, 
or  set  of  persons,  might  petition  against  a  return  upon  the  ground  of  a  single 
fact  in  dispute,  as  that  the  sitting  member  was  under  age,  or  the  like ;  and 
another  set  of  petitioners  might  impeach  the  election  upon  the  allegation  of 
the  bribery  and  corruption  of  a  majority  of  the  voters ;  which  would  make  the 
greatest  difference  in  the  costs  and  expences  of  those  who  opposed  them  :  but 
It  would  be  too  much  to  contend  that  both  sets  of  petiticmers  were  equally  and 
jointly  liable  to  the  whole  costs  and  expences  of  the  defence ;  and  yet  both 
would  be  interested  in  disqualifying  the  sitting  member.  The  similarity  of 
interest,  therefore,  was  no  reason  for  subjecting  different  sets  of  petitioners  on 
different  grounds  to  a  joint  taxation,  any  more  than  the  reference  of  the  seve^ 
ral  petitions  to  the  same  committee  for  trial ;  which  was  directed  for  the  sake 
of  genera]  convenience ;  the  issue  being  the  same,  namely,  the  validity  of  the 
return :  but  that  did  not  prevent  the  interests  of  the  respective  petitioners 
being  severed  afterwards.  And  such. being  the  opinion  of  the  Court  on  the 
original  joint  taxation,  th^y  suggested  to  the  plaintifli'  counsel,  whether  it 
might  not  be  more  for  the  interests  of  his  clients  to  enter  a  nonsuit  in  all  the 
actions,  since  a  recovery  in  the  two  upon  the  separate  taxation  might  be  set 
up  as  a  bar  to  any  other  action  which  might  hereafter  be  brought  upon  a  new 
certificate. 

The  case  stood  \>v^  for  some  days  to  give  the  plaintiffs  time  for  considera* 
tioQ,  and  finally  they  agreed  to  enter  nonsuits  in  all  the  actiDns.(l) 
CUfford  was  to  have  argued  for  the  defendants. 

(1)  A  new  action  was  afterwardi  brourht,  and  fustained.    8ee  the  case  reported  11 

Eiit;m. 
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The  Earl  of  Clanricarde  v.  Stokes. 

7  East,  516.    June  13, 1806. 

AMuming  it  to  be  neceenrj  In  an  action  for  a  penalty  by  a  common  informer  that  the 
count  should  refer  to  the  statute  giving  like  rsms^y  as  well  as  to  that  ere^timg  tkt  of- 
fence and  giving  the  penalty  ;  yet  a  count  for  a  penalty  on  the  stat.  5  Aon.  c.  14,  stat- 
ing that  the  defendant  kept  a  snare  to  kill  game  against  the  form  of  the  statute  in  such 
case  made,  &4:,  by  reason  whereof,  and  by  force  of  the  statute  in  snch  case  made,  Ac. 
an  action  hath  accrued,  Ac.  is  sufficient }  for  the  first  statute  mentioned  refers  to  ths 
6  Ann.  c.  14,  creating  the  offenee  and  giving  the  penalty ;  and  the  statate  laatly  men- 
tioned refers  to  the  ^  Geo.  3.  c.  19,  whereby  the  whole  penalty  is  given  to  the  commoa 
informer,  the  half  only  of  which  had  been  given  to  him  by  an  intervening  statute. 

IN  debt  to  recover  the  penalty  of  5/.  created  by  the  stat.  5  Ann.  c.  14,  the 
declaration  stated,  that  the  defendant  within  six  months  next  before  the  exhi- 
biting of  the  plaintiff's  bill,  to  wit,  on  the  4th  of  Nov.  1805,  at  Ezitm  in 
Hampshire^  did  keep  a  snare  to  kill  and  destroy  game,  the  said  snare  bein; 
then  and  there  an  engine  to  kill  and  destroy  the  game,  against  the  form  of  the 
statute  in  such  case  made  and  provided ;  the  said  defendant  not  being  in  any- 
wise qualified  or  having  any  lawful  authority  so  to  do :  by  reason  whereof, 
and  by  force  of  the  statute  in  such  case  made  and  provided  an  action  hath 
accrued  to  the  said  plaintiff  to  demand  and  have  of  the  defendant  51.  Piea, 
nil  debet. 

After  verdict  for  the  plaintiff,  it  was  moved  in  last  Easter  term  to  arrest  the 
judgment,  and  the  rule  was  now  supported  by 

Jekyll  and  Dampier,  on  the  ground  that  the  penalty  and  the  remedy  by 
action  were  given  by  several  different  statutes,  viz.  the  penalty  by  stat.  5  Ann. 
c.  14,(a)  made  perpetual  by  stat.  9  Ann.  c.  25,  which  so  far  may  be  consi- 
dered for  this  purpose  as  one  act;)  and  the  remedy  by  three  statutes,  first  by 
the  stat.  8  Geo.  1 .  c.  19,  substituting  the  action  (which  is  to  be  brought  before 
the  end  of  the  next  term   after  the  offence,)  for  the  information   before 
justices  under  the  stat*  5  Ann.,  and  giving  half  the  penalty  to  the  common 
informer ;  next,  by  the  stat.  26  Geo.  2.  c.  2,  which  extends  the  time  for 
bringing  the  action  to  two  terms  after  the  offence  committed  ;  and  lastly,  by 
the  stat.  2  Geo.  3.  c.  19,  which  gives  the  whole  penalty  (sought  to  be  recovered 
in  this  action)  to  the  informer,  and  extends  the  time  for  bringing  the  action  to 
six  months  afler  the  offence  committed,  but  without  repealing  the  statute 
of  the  26  Geo.  2.  c.  2 :  the  ofRsnce  therefore,  they  contended,  ought  to  have 
been  laid  against  the  statutes,  in  the  plural,  and  not,  as  it  is  here  laid,  **  against 
the  form  of  the  statute."     And  this  objection,  it  was  said,  was  not  aided  by 
the  conclusion  of  the  count,   ''  by  reason  whereof,   and   by  force  of  the 
statute,  d&c.  an  action  hath  accrued ;"  for  either  the  statute  there  mentioned 
must  mean  the  same  statute  referred  to  in  the  former  part  of  the  count,  €^  ^ 
any  rate  it  can  cxily  refer  to  one  of  the  three  statutes  last  mentioned : 
whereas  the  right  of  suing  for  the  whole  penalty  by  a  common   informer 
must  depend  upon  two  at  least,  the  8  Geo.  1,  and  2  Geo.  3,  if  not  also  upon 
the  26  Geo.  2.     And  the  case  of  Zee  v.  Clarke,  2  East,  333,  was  cited,  where 
the  same  objection  (amongst  others)  was  taken  and  countenanced  by  the 
Court;  and  in  which  Dingley  y.  Ifoore,  Cro.  Eliz.  750,  and  Broughtony^ 
Moore,  Cro.  Jac.  142,  were  cited,  which  are  full  to  the  present  point,  as  well 
as  what  was  said  by  Warburton,  J.  in  Rez  v.  West,  Owen,  135.     And  they 
contended,  that  where  an  offence  was  created  by  a  statute  inflicting  a  penalty, 
which  did  not  exist  at  common  law,  and  an  action  is  afterwards  given  to  a 
common  informer,  it  is  as  necessary  that  the  Court  should  be  referred  to  the 
statute  or  statutes  giving  the  remedy  as  to  the  statute  creating  the  ofience : 

(a)  Thii  gave  the  remedy  by  conviction  before  a  juatice  of  peace. 
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for  otherwise,  if  instead  of  a  general  reference  to  "  the  statute  in  sach  case 
made/'  the  coant  referred  to  the  statute  5  Ann.,  the  Court  would  not  see  that 
a  right  to  sue  had  thetthy  accrued  to  the  plaintiff:  and  the  Court  cannot  with- 
out such  reference  intend  that  an  action  is  siven  to  a  common  informer;  for 
prima  fade  the  penalty  would  belong  to  the  Crown. 

JBmrmtgh  and  Oasdee  shewed  cause,  and  argued  that,  as  the  statute  5  Ann. 
e.  14,  alone  creates  the  oflfence  and  gives  die  penalty,  the  offence  is  properly 
laid  to  be  against  the  form  of  the.atatute,  according  to  the  authorities  men« 
tioned :  to  which  may  be  added  Plowden,  206 :  and  that,  notwithstanding 
a  continuing,  or  as  is  said  by  Warburton,  J.  in  Owen,  335,  even  a  reviving 
statute ;  th^igh  here  the  stat.  9  Ann.  c.  26,  which  perpetuates  the  former  act 
passed  before  it  expired.(a)  And  it  ma^es  no  difference  that  the  action  is 
ipven  by  another  statute.  It  was  not  necessary  for  the  count  to  refer  at  all  to 
the  statute  which  gifes  the  remedy  to  the  common  informer ;  for,  being  a 
public  statnte,  the  Court  are  bound  to  notice  it :  and  it  being  stated  that  the 
action  was  brought  within  six  months,  and  the  penalty  being  given  to  him 
who  sues,  the  bringing  the  action  shews  a  sufficient  title  in  the  plaintiff.  It 
is  only  necessary  to  refer  to  the  statute  creating  the  offence  and  giving  the 
penalty  :  all  the  rest  may  be  rejected  as  surplusage  :  and  the  count  might  have 
concluded  that  "  by  reason  whereof,  (without  adding  **  and  by  the  force  of 
the  statute,")  an  action  hath  accrued,"  &.c.  Lutw.  132,  3,  8.  164,  166. 
190,  3.  208.  221.  LUl.  Entr.  148.  175.  222.  255.  Co.  Entr.  159.  161,  2,  3, 
4,  and  5.  But  the  addition  of  contra  formam  statuti,  though  not  necessary, 
will  not  hurt,  according  to  Bennett  v.  Talbais,  I  Ld.  Ray.  149.  But  suppose 
ing  it  to  be  necessary  to  refer  to  the  statute  giving  the  action,  such  reference 
is  to  be  found  in  the  words  of  the  count,  **  and  by  force  of  the  statute,"  dzrC. ; 
referring  to  the  stat.  2  Geo.  3.  c.  19,  s.  5,  which  must  be  construed  reddendo 
singula  singuHSf  and  ^ves  an  action  of  debt  or  on  the  case,  dzrC.  aiid  enables 
the  informer  to  sue  for  the  whole  penalty  to  his  own  use  within  six  months. 
It  would  then  stand  thus,  that  the  allegation  of  the  offence  beiag  committed 
against  the  form  of  the  statute  would  refer  to  the  stat.  5  Ann.  c.  14,  which 
creates  the  offence  and  gives  the  penalty ;  and  the  subsequent  words  **  by 
reason  whereof"  would  refer  to  the  same  statute ;  and  the  words,  "  and  by 
force  o£the  statute,  6lc,  an  action  hath  accrued,"  dtc.  would  refer  to  the  sta- 
tute 2  Geo.  3.  c.  19.  The  case  of  Lee  v.  Clarke  did  not  turn  on  this  point  ; 
[Lawrence f  J.  It  was  not  alleged  there,  that  he  used  the  snare  against  the  form 
of  the  statute,]  And  this  is  c&stinguishable  from  Dingley  v.  Moore,  Cro.  Eliz. 
750,  where  the  information  was  upon  the  statute  33  Hen.  8.  c.  16,  for  baying 
worsted  yam  within  the  county  of  Norfolk,  not  being  a  weaver,  dLc. ;  which 
act  was  continued  by  stat.  1  Ed.  6.  c.  6,  only  in  respect  of  yarn  s]pun  of  the 
rock,  but  not  for  other  yarn ;  and  therefore  the  information  was  quashed,  not 
because  it  was  only  laid  contra  formam  statuti,  but  because  it  did  not  shew 
that  it  was  yarn  spun  of  the  rock ;  for  otherwise  it  was  no  offence.  And  Shel-' 
ton's  case  for  recuaaticy,  there  relied  on,'where  the  objection  prevailed  that  it 
was  not  laid  contra  formam  statutorum,  was  where  the  offence  was  created  by 
the  stat.  1  Eliz.  e.  2,  and  the  penalty  given  by  statute  23  Eliz.  c.  I,  agamst 
such  as  refused  to  go  to  church  against  the  form  of  the  stat.  1  Eliz.  And 
3roughton  v.  Moore,  Cro.  Jac.  142,  went  tm  the  same  distinction. 

It  was  asked  by  Lord  EUenborough  of  the  defendant's  counsel  in  the  course 
of  the  argument,  whether  they  had  found  any  express  authority  for  saying  that 
the  count  must  refer  to  the  statute  giving  the  remedy,  as  well  as  to  that  creat- 
ing the  offence  and  giving  the  penalty  7  To  which  they  answered  in  the  nega- 
tive ;  but  contended  that  it  was  equally  necessary  upon  principle  for  the  rea- 
sons before  urged.     And  at  the  conclusion, 

7%e  Court,  assuming  it  to  be  necessary  to  borrow  the  aid  of  two  statutes 

(a)  Vide  2  Hawk.  e.  25.  s.  117. 
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in  order  to  sustain  the  acti<m»  viz.  the  stat  6  Ann.  c.  14,  creating  the  oBenoe 
and  giving  the  penalty,  (cm  which  statute  alone  the  criminal  part  of  the  charge 
rested ;)  and  the  stat  2  Gea  3.  c.  19,  giving  the  remedy ;  (which  latter,  they 
thought,  alone  gave  the  remedy,  without  reference  either  to  the  statute  8  Geo. 
1,  or  the  statute  26  Geo.  2,  inasmuch  as  it  gave  the  whole  penalty  to  the  in- 
former, apd  not  merely  the  other  half  in  addition  to  the  one  half  before  given 
hy  the  statute  8  Geo.  1,)  yet  observed,  that  here  there  was  aflofficieot  refe- 
rence in  the  count  to  the  two  first  mentioned  statutes:  and  that  if,  instead  of 
the  general  form  of  declaring  by  reference  to  "  the  statute  in  such  case  made," 
&c.,  the  particular  statute  were  referred  to  by  name,  the  count  woold  run 
thus,  that  the  defendant  committed  the  offisnce  (stating  it)  againart  the  form  of 
the  statute  5  Ann.  d&c. ;  by  reason .  whereof,  and  by  force  of  the  stat.  2  Gea 
3,  an  action  hath  accrued,  di^c.  There  was  therefore  no  ground  for  the  objec- 
tion in  arrest  of  judgment. 

Rule  (Usoharged. 


The  King  v.  The  Marquis  of  Stafford  and  Others. 

7  East,  621.    June  !€,  1806. 

One  having  an  only  child  Rebecca^  who  waa  married  and  had  three  childreD,  TfkomaSf 

■  Rtbeeea^  and  Ann^  devised  his  copyholds  to  Rebecca  his  daughter  for  life,  remainder  to 
his  grand-daughter  Rsbeeea^  for  life,  remaindor  to  trustees  to  preserve  oontiagent  re- 
maiDdera,  remainder  to  the  use  of  the  i^tue  of  (Ae  body  of  hia«graDd-dangbter  jRs^eees 
In  such  parts,  shares,  and  proportions,  manntr  and  form*  as  she  should  bj  deed  or  will 
appoint :  and  in  default  or  appointment  to  the  use  of  alt  and  every  the  children  of  his 
said  grand-daoffhter  and  their  heirs,  as  tenants  in  common  and,  in  aefavlt  of  such  isstUf 
to  the  use  of  all  and  every  the  other  children  of  his  daughter  Rebecca  and  their  bein 
as  tenants  in.  common,  Ac. ;  and  in  defhult  of  such  issue,  to  his  own  right  beira :  held 
that  upon  the  death  of  the  testator's  daughter  and  of  his  grand-daughter  Rebecca^  with* 
out  any  appointment,  an  only  child  of  the  latter  took  an  absolute  fee ;  on  whose  death, 
under  age  and  unmarried,  the  premises  descended  to  her  uncle  TTiomas  as  her  heir  at 
law ;  and  that  the  subsequent  limitation  to  the  other  children  of  the  testator's  daughter 
Rebecca  did  not  take  effect ;  for  the  devise  to  the  children  of  his  grand-d«ii|^bter  Ri' 
heeea  and  their  heirg  prima  ikoie  carries  a  fee ;  and  the  subsequent  words  **  m  defanlt 
of  euch  issue"  refer  to  her  children  and  not  to  tkHr  heirs;  though  the  limitation  over 
in  default  of  such  issue  be  made  to  those  who  might  take  as  heirs  to  the  children  of 

■  Rebecca  the  grand-daughter.  And  the  intention  of  the  devisor  that  her  children,  if 
any,  should  take  a  fee  is  forther  evinced  by  this,  that  the  limitation  to  them  and  their 

N  heirs  is  in  default  of  appointment  under  a  power  given  to  her  to  appoint  **  to  the  use 
"  of  the  issue  of  her  body  in  such  manner  and  form  {bm  well  as  in  such  parity  shares^ 
«*  and  proportions)  as  she  should  direct;*'  under  which  words  manner  and  form  she 
might  have  appointed  to  all  or  any  of  her  children  in  fee,  and  was  not  restrained  to 
appoint  to  them  in  tail  otdv;  which  limitation,  in  default  of  appointment,  is  a  substitu- 
non  for  the  execution  of  the  power. 

ON  a  motion  for  a  mandamus  to  the  lords  and  steward  of  the  manor  of 
Chertsey  Bemand,  in  the  county  of  Surry  ^  to  admit  Thomas  Hoade  to  the  eo* 
tirety  of  certain  copyholds  bolden  of  the  said  manor,  it  was  by  the  permission 
of  the  Court,  and  with  the  consent  of  John  Acton  (the  person  interested  in  re> 
sisting  the  rule,)  agreed  that  the  facts  might  be  stated  in  the  form  of  a  special 
case,  for  the  opinion  of  the  Court ;  and  that  the  issuing  of  a  peremptory  writ 
of  mandamus  should  depend  upon  their  opinion,  whether  the  said  Thomas 
Hoade  were  entitled  to  the  entirety  of  such  premises,  or  only  to  an  undivided 
moiety  of  them,  as  tenant  in  common  in  tail  with  the  said  John  Acton.  The 
facts  agreed  on  were  these.  On  the  2d  of  February  1780,  WiUiam  Goring^ 
being  seised  of  the  premises  in  question,  and  having  surrendered  them  to  the 
use  of  his  will,  and  having  an  only  child,  Rebuca,  the  wife  of  Join  Ho(uk,hj 
bis  last  will,  duly  executed,  devised  the  same  as  follows :  "  I  give  and  devise 
unto  my  daughter,  Rebecca  Hoadc,  all  that  my  messuage,  with  the  appurtenao- 
ces,  situate  and  being  in  Chertsey ^  on  the  east  side  of  a  street  there  called 
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Wimdior  Strut ^  and  now  in  the  ocoapation  of  J.  CM,Mnd  also  my  copyhold 
lands  in  Cherisey  aforeaaid,  called  Dubles^Brooks,  to  hold  to  her  and  her 
assigns  during  her  natural  life;  and  from  and  after  her  decease,  I  gire  and 
devise  the  said  measaage  and  lands  anto  my  ffrand-daughter,  Rebecca  Hoade, 
and  her  assigns,  daring  her  nataral  life ;  and  from  and  after  the  determination 
of  that  estate,  I  give  and  devise  the  said  messuage  and  lands  unto  Jl  H.  and 
v/L  JET.  and  their  heirs,  daring  the  life  of  ray  said  grand-daughter,  Rebecca  Hoade^ 
npon  trust  to  preserve  the  contingent  remainders  hereinafter  limited,  &^c.: 
and  from  and  after  the  determination  of  that  estate,  to  the  use  and  behoof 
of  the  lawful  isiue  of  the  body  of  the  said  Rd^ecea  Hoade,  in  such  parts, 
shares,  and  proportums,  manner  and  form,  as  the  said  Rebecca  Hoade,  my 
grand<daughter,  whether  sole  t>r  married,  shall  by  her  last  will  and  testament  in 
writing,  attested  by  3  or  more  credible  witnesses,  or  by  any  deed  or  writing  pur- 
porting to  be  her  last  will  and  testament,  to  be  executed  in  the  presence  of  the 
like  number  of  witnesses,  direct,  will,  limit,  or  appoint  the  same :  and  in  de- 
fault of  such  direction,  dec.  or  appointment,   "  To  the  use  and  behoof  of  all 
"  and  every  the  children  of  my  said  grand-daughter,  Rdfeeca  Hoade,  lawfully 
'*  to  be  begotten,  and  their  heirs,  as  tenants  in  common,   and  not  as  joint 
*'  tenants ;  and,  in  default  of  such  issue,  to  the  use  and  behoof  of  all  and  every 
'*  the  othor  children  of  my  said  daughter,  Rdtecca,  by  the  said  John  Hoade, 
**  begotten  or  to  be  begotten,  and  their  heirs,  as  tenants  in  comm(m,  and  not 
**  as  joint  tenants :  and  in  default  of  such  issue,  to.  the  use  of  my  own  right 
"  heirs  forever."     The  testator  died  in  1780,  leaving  the  said  Rd>eeca  Hocuk, 
his  daughter,  and  also  the  said  Rebecca  Hoade,  the  ffrand-daughter  and  de- 
visee, and  two  *other  grand  children,  viz.  Thomas  Shade,  the  prosecutor  of 
the  mandamus  and  Ann  Hoade,  (who  afterwards  intermarried  with  Samuel 
AeUm,  who  is  since  dead,  leaving  the  said  John  Acton,  her  only  son),  the 
brother  and  sister  of  the  said  Rebecca  Hoade,  the  grand-daughter.     Mrs. 
Hoade,  the  daughter,  held  the  premises  in  question  from  the  testator's  deoease 
till  her  death  in  1790,  when  her  daughter,  Rebuca,  took  possession.     The 
last  named  Rebecca  married  Benjamin  Bailey,  who  died  in  1796,  and  she 
herself  died  in  1797,  without  having  made  any  effectual  direction  or  appoint- 
ment of  such  premises ;  having  an  only  child,  Mary  Ann  Bailey,  who  by  her 
guardian  received  the  vents,  but  was  never  admitted,  and  died  an  infant,  with- 
out issue,  on  the  15th  February  1802.    The  prosecutor  is  her  maternal  heir 
at  law.    Ann  Adon,  survived  her  sister,  Rebecca  Bailey,  and  died  in  the  life- 
lime  of  Mary  Ann  Bailey;  leaving  the  above  John  Acton,  her  only  son;  who 
on  the  24th  January  1804,  was  admitted  (by  his  guardian)  to  an  undivided 
moiety  of  the  said  copyhold  premises. 

This  case  was  ugMMl  on  a  former  day  in  this  term,  by  Meuryat,  on  the  part 
of  the  prosecutor,  Thomas  Hoade,  who  claimed  as  heir  at  law  of  the  infant, 
Mary  Ann  Bailey,  in  whom  he  contended  that  the  absolute  fee  vested  under 
the  limitation  in  default  of  appointment,  to  the  cA»/d!re»  of  the  testator's  grand- 
daughter, Rebecca  Hoade,  and  their  heirs,  Sf'c,  and  by  Sir  V,  Gibbs,  on  the 
parts  of  the  defendants  nominally,  but  in  effect  on  the  part  of  John  Acton, 
who  claimed  as  tenant  in  common  in  tail  of  an  undivided  moiety  with  Thom€u 
Hoade^  under  the  subsequent  limitation,  ''  in  default  of  such  issue,  to  the  use 
"  of  all  and  every  the  other  children  of  the  testator's  daughter,  Rebecca  dLc." 
The  Court,  in  giving  judgment  on  this  day,  having  noticed  the  principal  argu- 
ments and  antlmities  referred  to  at  the  bar,  it  is  unnecessary  to  repeat  them. 

Lord  ELLBMBOKouaH,  C.  J.  In  this,  as  in  all  other  cases  respecting  the 
construction  of  wills,  our  object  must  be  to  discover  what  was  the  intent  of 
the  testator,  as  it  is  to  be  collected  from  the  words  he  has  made  use  of;  and 
it  has  been  properly  said,  that  such  construction  must  be  put  on  the  words 
**  in  default  of  such  issue,"  on  which  the  present  question  arises,  as  will  beat 
eiBwIuale  the  intention  of  the  testator;  which  Sir  F.  CfMs  has  contended 
oleul  J  to  be,  that  the  estate  in  question  should  go  over  lo  Thastas  Hoods  and 
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Ann  Acton^  "  the  other  children  of  his  dftiighler,  Rtbeeea/*  if   his  grand- 
daughter Rebecca  BaiUy's  children  should  die  before  they  arrived  at  an  age 
to  dispose  of  it     And  this,  he  says,  will  be  effected  by  giving  Rebecca  JBailef^s 
children  an  estate  tail,  with  a  remainder  to  the  children  of  Rebecca  Hoade, 
her  mother.     And  upon  this  argument  the  question  arises,  whether  there  be 
words  in  the  will  to  shew  such  intent?    Now  there  can  be  no  doabt  but  that 
the  words,  according  to  the  common  and  ordinary  legal  use  of  them,  most  dis- 
tinctly gire  a  fee.    For  the  devise  is  in  these  terms,  "  To  the  use  and  behoof 
"  of  all  and  every  the  children  of  my  grand-daughter,  R^eeca  Maadty  and 
^*  their  heirs ;  and,  in  default  of  such  issue,  to  the  use  of  all  and  every  the 
"  other  children  of  my  said  daughter  Rebecca;"  without  any  thing  being  ex- 
pressly said  as  to  the  time  of  the  failure  of  such  issue :     And   it  is  but  by 
inference  from  the  limitation  over  being  m  defauU  of  issue,  that  it  is  contend- 
ed, that  the  testator  meant  his  other  grand-children  should  take,  if  ike  ckHdnn 
ef  kis  grandrdaughier  Rebecca  should  die  during  their  minority.     Had  the 
testator  been  told,  that  if  he  gave  the  children  of  his  grand-daughter,  JRe- 
becca,  a  fee,  and  they  ahould  die  during  their  minorities,  that    his   estate 
would  go  to  the  eldest  son  of  his  daughter,  Rebecca,  to  the  exclnsion  of  her 
other  children,  it  i»  not  improbable  but  he  might  have  said,  that  is  not  my  in- 
tent.    But  there  is  nothing  in  this  will  to  enable  us  certainly  to  say,  whether 
such  event  were  or  were  not  in  his  contemplation.    If  it  were,  may  it  not  be 
fairly  concluded,  by  his  not  expressly  providing  for  it,  that  he  thought  the  event 
not  likely  to  happen,  and.  (m  that  account  not  worth  his  while  to  provide  aninst : 
or,  supposing  him  not  to  have  contemplated  it  at  all,  why  might  not  his  in- 
tention be  to  give  his  grand-daughter's  children  a  fee,  if  she  had  any ;  and 
if  she  had  nope,  that  in  such  event  the  other  children  of  his  daughter  should 
take  the  estate  ?    Thus  it  would  stand.  If  the  devise  to  the  children  of  his 
grand-daughter,  Rtkecca,  were  an  immediate  devise ;  but  thai  is  not  the  case ; 
for  the  devise  to  them  is  in  default  of  the  execution  of  a  power  of  appoint- 
ment given  to  the  mother,  enabling  her  to  appoint  the  estate  ^*  to  the  use  and 
behoof  of  the  lawful  issue  of  her  body,  ''  in  such  parts,  shares  and  pro- 
portions, manner  and  form,"  as  she  should  by  will  or  deed  direct     This,  in 
the  course  of  the  argument,  was  said,  but  not  much  pressed,  to  be  only  a 
power  to  appoint  to  h^  children  in  tail ;  and  if  that  were  so,  it  would  furnish 
an  inference  that  the  limitations  which  were  to  take  place  in  default  of  ap- 
pointment were  intended  \o  he  of  the  same  nature.    But  we  think  that  this  de> 
vise  gave  a  power  to  appoint  in  fee ;  for  admitting  that  there  might  be  ground  to 
contend  that  the  power  was  only  to  appoint  in  tail,  if  the  power  of  appoint- 
ment had  only  been  "  to  the  use  of  her  lawful  issue  in  such  parts,  shares, 
*'  and  proportions,  as  she  should  direct ;''  upon  which  it  ianot  to  be  under- 
stood that  we  give  any  opinion ;  yet  when  the  words,  "  manner  and  farm^* 
are  added,  there  can  be  no  doubt  but  that  in  order  to  give  them  some  e£fect, 
(and  every  word,  if  it  can,  ought  to  be  made  operative,)  something  more  must 
be  understood  than  merely  a  power  of  unequal  division  of  an  estate  to  be  limi- 
ted in  a  certain  course  of  descent :  and  if  they  do  mean  any  thing  beyond  a 
power  of  division,  they  must  import  a  power  of  determining  the  nature  and 
quantity  of  the  estate  the  issue  should  take :  and  if  so,  the  mother  might  ap- 
point estates  in  fee  to  all  or  any  of  her  children,  which,  if  they  died  in  their 
minorities,  might  go  to  their  uncle,  Thomas  Hoade,  as  their  heir  at  law,  io 
exclusion  of  their  aunt,  Ann  Acton,    And  as,  under  this  power,  the  issue  of 
Rebecca  Bailey  might,  according  to  what  must  be  taken  to  be  the  intendon  of 
the  testator,  have  had  estates  in  fee  given  them,  how  can  we  say  that  by  a^limi* 
tatibn,  which  was  meant  as  a  substitution  for  the  execution  of  the  power,  the 
testator  did  not  intend  to  give  as  large  an  estate  in  all  respects  as  could  be 
appointed  under  the  power  t  and  it  is  most  natural  and  rational  to  conclude 
that  he  so  intended.    The  whole  argument  in  this  case  has  rested  in  applying 
the  words,  "  in  default  of  such  issue,"  to  ibt  children  of  Rebeua  Bailey,  oarf 
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tkeur  issue:  but  this  cottfCraeUon  did  not  prevail  in  €hodrigkt  y.  Dunham^ 
Doog.  964,  nor  in  Dot  t.  Ptrryn^  3  Term  Rep.  484;  thongb  the  authority  of 
Jves  T.  Legg^  relied  on  in  tbia  caae,  waa  preaaed  on  the  attenti(m  of  the  court 
in  that  In  the  latter,  of  the  two  caaea  above  mentioned,  viz.  Doe  t.  Perrjfn^ 
Mr.  Juatice  BuUer  laid  it  down  that  children  and  issue  were  aynonimoua :  and 
both  he  and  Lord  Kenyan  diatinguisbed  Legg  ▼.  Ives  from  Doe  ▼.  Perryn^  by 
reaaon  of  the*limitation  over  in  that  eaae  being  in  default  of  issue,  which  waa 
properly  referable  to  the  word  children,  and  not  to  heirs ;  but  in  Ives  v.  Legg, 
the  limitation  over  waa  in  defauU  thereof,  which  might  well  be  referred  to  the 
word  heirs.  In  the  eaae  of  Ooodright  v.  Dunham,  the  limitation  over  waa, 
**if  kedie  without  issue,"  which  waa  referred  to  ehikb'en :  and  it  baa  been 
aaid,  that  thia  diatingaiaW  that  eaae  from  thia,  where  the  words  are,  **  and  in 
defamU  of  such  issue :"  bat  thia  is  a  diBtincti(m  without  a  difference ;  for  the 
<»e  ezpreaaion  aa  well  aa  the  other  might,  under  the  aame  circumataneea,  mean 
an  indefinite  failure  of  issue ;  and  if  ao,  why  may  not  the  one  have  the  same 
conatmcticm  with  the  other  under  different  circumataneea  equally  attending 
both  T  In  commenting  upon  these  caaea  various  observations  were  made  on 
different  parts  of  the  wills  in  thoee  caaea,  which  had  weight  in  determining 
their  construction ;  auch  as  the  Leasing  Power,  in  Doe  v.  Perryn,  and  the 
addition  of  the  worda  for  ever  after  the  word  heirs ;  which  circumstances  are 
not  to  be  found  in  the  eaae  before  us.  It  is  true,  that  thoee  circumstances  are 
wanting ;  but  they  are  not  circumstances  on  which  any  very  material  reliance 
can  be  placed :  and  there  exists  in  this  case  (if  such  further  circumstance  be 
wanting)  another  which  has  more  weight,  (which  has  indeed  been  observed 
upon/dready ;)  namely,  a  power  of  appcuntment  in  the  mother,  enabling  her 
to  give  a  fee,  for  which  the  limitation  in  question  is  only  a  substitution.  As 
to  the  case  of  Lewis  ex  dem  Ormond  v.  Waters,  lately  determined  in  this 
Court,  (6  East's  Rep.  336,)  where  the  words,  *^for  want  of  such  issue,"  were 
referred  to  the  word  heirs,  that  was  not  determined  on  the  ground  of  those 
words  being  on  their  ordinary  and  proper  sense  referable  to  the  word  heirs ; 
but  oo  this,  that  it  waa  clear  the  testator  meant  that  the  first  and  other  aons  of 
his  eldest  son  should  take  estates  in  succession  in  remainder :  which  they 
coald  only  do  by  taking  estates-tail :  and  if  so,  the  words  "for  want  of  such 
issue"  were  properly  used  to  denote  the  determination  of  such  estates,  in  order 
to  introduce  other  limitationa  dependant  upon  them.  For  theae  reaaons  we 
are  of  opinion,  that  a  peremptory  mandamus  should  go,  to  admit  Thomas 
Hoade,  the  heir  at  law  of  the  deceaaed  only  child  of  the  grand-daughter 
Rebecca  Bailey,  to  the  estate  in  question. 

Rule  absolute. 


Horn,  Executrix  of  Horn,  v.  Horn  and  Another. 

7  But,  699.    JaDal7,1806. 

The  aDHuity  act  17  Geo.  3.  c.  26,  as  appeara  from  the  whole  purview  of  it,  is  confined 
throughout  to  annuities  granted  upon  pteumary  consideration,  though  the  first  clause, 
in  the  terms  of  it,  requires  a  memorial  of  e»sry  annuity  bond,  dec.  to  be  inrolled  :  it  is 
not  enough  therefore  for  the  defendant  to  plead  generally  to  an  action  on  a  bond  con- 
ditioned for  the  payment  of  an  annuity,  the  consideration  whereof  does  not  appear 
upon  the  face  of  the  bond  or  condition  tet  forth  upon  oyer,  that  it  was  sealed  and 
delivered  after  the  passing  of  the  act  and  that  no  memorial  of  it  was  enrolled  ;  with- 
out shewing  that  the  consideration  was  pecuniary  ;  bot  such  general  plea  is  bad  on  de- 
mnrrer. 

TO  debt  on  t«iro  bonds,  one  for  the  penal  sum  of  3630/.,  the  other  for  the 
penal  sum  of  5000/.,  the  defendants,  after  craving  oyer  of  the  first  bond  and 
of  the  condition,  by  which  it  appeared  to  be  a  bond  conditioned  for  the  pay- 
ment to  the  teatator,  d^c  of  1815/.  on  the  1st  of  S^t.  1801,  with  lawful  inte- 
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real  from  the  Ist  of  March  preceding ;  and  tiler  craving  oyer  of  the  aeeond 
bond  and  of  the  condition,  by  which  it  appeared  to  be  a  boi^  ccmditioiied  for 
the  payment  to  the  testator,  hia  execntora,  d&c.  daring  the  Urea  of  him  and  hit 
wife  (the  plaintiff)  and  the  annriror,  an  annuity  of  6002. ;  pleaded  nan  ttAfm> 
ium  to  both  bonds.  There  then  followed  aeveral  pleaa  alleging  that  the  two 
bonds,  and  each  of  them,  were  given  on  the  aeveral  uaurious  consideratioos 
therein  set  forth ;  one  of  which  (whereby  the  nature  of  the  transaction  will 
appear)  stated,  that  before  the  making  of  the  same  writing  obligatory,  vis.  oo 
the  24th  of  JFVftraary  1801,  /eAu  Hmm  (the  testator,)  and  one  Robari  Hon, 
and  Wm.  Horn  (one  of  the  defendants)  were  copartners,  as  distillers.  That 
on  the  1st  of  March  1801,  before  the  bonds  given,  Robert  Ham  ceased  to  be 
a  partner ;  and  on  the  30th  of  March  1801,  the  testator  was  desirous  of  with- 
drawing himself  from  the  partnership,  in  order  that  the  aame  business  might 
be  carried  on  by  the  defendants  together  upon  certain  terms  to  be  agreed  upon. 
And  that  on  the  said  30th  of  March,  before  the  bonds  given,  it  was  corrupdj 
agreed  between  the  testator  and  the  defendants,  that  the  testator  sthbnkl  with* 
draw  from  the  said  business  as  from  the  1st  of  March  preceding  in  favour  of 
the  defendants,  and  permit  them  to  occupy  and  enjoy  a  certain  distill  bouse 
and  other  premises,  and  certain  utensils  of  trade  therein^  in  consideration  of 
an  annuity  of  600/.  to  be  paid  to  the  testator,  hia  executors,  &c.  during  the 
lives  of  himself  and  his  wife,  and  the  survivor  of  them  :  and  that  the  ddend- 
ants  should  take  the  debts  owing  to  the  late  partnership;  and  that  the  horses, 
drays,  dtrC.  {Robert  Horn  having  consented  thereto)  of  the  late  partnership 
should  be  purchased  by  the  defendants  for  1815/. ;  which  sum  the  testator 
should  lend  to  the  defendants,  and  should  forbear  and  give  day  of  payment  for 
the  same  to  them  from  the  said  30th  of  March  1801  until  the  1st  of  S^imber 
1801,  for  which  they  should  pay  him  interest  at  the  rate  of  51.  per  cent  as 
from  the  1st  of  March  1801  to  the  said  1st  of  Septetnber;  although  the  said 
1815/.  were  not  lent  till  after  the  said  1st  of  March,  d&c. ;  and  although  900/., 
part  of  the  said  debts,  were  not  received  by  the  defendams  till  long  after,  dtc 
And  then  it  alleged,  that  the  first  bond  for  3630/.  and  the  other  bond  for  5000/. 
conditioned  to  secure  the  said  annuity  of  600/1  were  given  in  consideratioD  of 
and  to  secure  the  said  usurious  agreement.  And  lasdy,  (as  to  the  annuity 
bond)  the  defendants  pleaded,  that  the  said  writing  obligatory,  with  the  condi- 
tion thereof,  was  sealed  and  delivered  after  the  passing  of  <Ae  aUt  17  Geo.  3. 
c.  26,  (the  annuity  act)  viz.  on  the  20th  of  March  1801,  and  that  nommand 
of  the  same  was  within  30  days  of  the  execution  thereof  inroUed  in  the  Court 
of  Chancery  as  required  by  Uie  act,  by  reason  whereof  the  said  writing  oUi^ 
gatory  is  null  and  void.  The  replication  took  issues  on  the  usurious  agree- 
ments alleged  in  the  former  pleas,  and  demurred  generally  to  the  last  plea. 

Burrough,  in  support  of  the  demurrer  relied  upon  the  cascBcf  Cfrespignf  ▼. 
Whittenoam,  4  Term  Rep.  790,  and  Hutton  v.  Leiois,  5  Term  Rep.  639,  as 
shewing  that  the  8th  clause  of  the  annuity  act,  which  says  that  it  shall  not  ex- 
tend "  to  any  voluntary  annuity  granted  without  regard  to  pecuniary  conside- 
ration," was  not  merely  an  exception  to  the  generdity  of  the  first  clause,  re* 
quiring  a  memorial  of  every  annuity  to  be  inroUed ;  but  that  the  first  clause 
itself,  construed  and  explained  as  it  was  by  the"  preamble,  and  by  the  3d,  4th, 
7th,  and  8th  clauses,  applied  onl^  to  annuities  granted  upon  pecamary  con- 
siderations, and  not  to  all  annuities :  and  therefore,  as  the  consideration  did 
not  appear  upon  the  face  of  the  bond  or  of  the  ccmdition,  set  forth  upon  o][er, 
it  was  necessary  for  the  defendants  to  shew  in  pleading  that  the  consideration 
was  pecuniary ;  without  which  the  want  of  a  memorid,  objected  to  in  the  last 
plea,  was  no  bar  to  the  action.  In  Praed  v.  The  Duchess  of  Cumberland, 
4  Term  Rep.  585,  and  2  H.  Blac.  280,  where  there  was  a  similar  plea,  it  ap- 
peared upon  oyer  of  the  condition  that  the  consideration  of  the  annuity  bond 
was  pecuniary.  Then,  according  to  the  rule  of  pleading  in  the  third  reso* 
Intion  of  WhdpdaUs  case,  6  Rep.  IIO,  where  a  bond  or  other  writing  it 
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aroided  by  act  of  pttrliament,  the  party  who  would  avoid  it  eaonot  plead  turn 
estfaeHtm^  hut  must  piead  the  special  matter. 

LUtkdide  eontra,  admitting  Chat  by  the  received  coDBtruction  of  the  annuity 
act  taken  altogether,  if  the  cooaideration  were  not  pecuniary,  the  caae  was 
taken  out  of  the  generality  of  the  first  clause,  contended  that  it  was  not  ne* 
cessary  for  the  defendants  in  their  plea  to  allege  that  the  consideration  was 
peconiary,  but  that  it  was  sufficient  for  them  to  bring  the  case  within  the  gene> 
ral  words  of  the  first  daose  of  the  act,  which  extends  to  every  bond  given  to 
secore  an  annuity ;  and  it  lay  upon  the  other  side  to  shew  in  reply  that  the 
consideratic»  was  such  as  that  the  statute  did  not  attach  upon  it.  As  it  is  said 
in  Plowd.  376,  that  where  ihe  body  of  an  act  is  general,  he  who  would  bring 
his  case  within  an  exception  must  plead  it  specially. 

Lord  Ellbnbokouoh,  C.  J.  That  is  the  case  where  the  body  of  an  act  is 
general,  and  an  exception  to  that  generality  is  afterwards  introduced  by  way 
of  proviso  or  exception :  but  here  the  body  of  the  act  is  not  general ;  but,  as 
Lord  Koiffcn  observed  in  Cresj^gny  v.  WUitMom^  it  is  to  be  gathered  firom 
the  whole  purview  of  the  act  that  it  was  only  meant  to  apply  to  annuities 
granted  upon  pecuniary  c<»siderations :  and  the  last  section  is  introduced  only 
tz  ainmdanti  eauUhi,  and  not  by  way  of  proviso  or  exception  to  the  general 
enactment.  The  whole  range  of  the  act  shews  this.  It  is  not  necessary  to 
stand  upon  the  first  clause  alone ;  though  even  on  the  construction  of  that 
clause  I  think  it  may  be  so  confined :  but  the  meaning  of  the  Legislatare  appears 
still  clearer  as  ypa  advance  to  the  9d  clause,  and  the  perusal  of  the  third  leaves 
no  doubt ;  and  when  you  come  to  the  6th  clause  it  is  matter  of  surprise  how 
the  construction  could  ever  have  been  doubted. 

Ber  Curiam^  Judgment  for  the  Plaintiff 

on  the  demurrer. 


Still  V.  Walls  and  Harris. 

7  East,  533.    Jane  17, 1806. 

The  itat.  13  Geo.  3.  e.  80,  gives  m  pemdCy  in  ease  of  killing  ^me  on  a  Saniay  and  di- 
reeta  that  it  shall  be  forthwith  paid  on  conviction  ;  and  that  in  caae  of  neglect  or  refh- 
aal  to  pay  or  give  security  for  the  paysMnt  of  it,  the  justice  shall,  hy  wa/nroMi  under 
his  hand  and  seal,  cause  the  same  to  be  levied  by  distress  and  sale  of  the  offender's 
CQods ;  and  that  it  shall  be  lawful  for  such  justice  to  order  such  offender  to  ht  detained 
tm.  CMMtody  until  return  majr  convenientlv  be  made  to  such  warrant  of  distress,  unless 
the  partj  convicted  shall  give  seeorityfor  his  appearance,  dk«.  Held  that  such  ordor 
to  dtimiM  f»  autodjf  nntil  the  return  or  the  warrant  of  distress  may  be  hy  pmrol. 

IN  an  action  for  an  assault  and  false  imprisonment,  to  which  the  defendant 
pleaded  the  general  issue,  it  appeared  in  evidence  for  the  plaintiff  before  Heath, 
J.  at  the  last  Maidstone  assizes,  that  the  defendant  Walls,  as  head-borouffh  of 
Cowdmd  in  the  county  of  Kent,  and  Harris  as  his  assistant,  arrested  the 
plaintiff  some  day  in  January  1805,  between  9  and  4  o'clock  in  the  afternoon, 
and  detained  him  in  their  custody  till  the  evening  of  the  next  day,  when  they 
carried  him  before  Mr.  AUnutt,  a  justice  of  peace  for  that  county,  who 
then  discharged  him.  A  demand  of  the  copy  of  the  warrant  by  which  the 
plaintiff  had  been  apprehended  was  then  proved  by  his  attorney,  but  no 
copy  was  given.  On  the  other  hand,  Mr.  Allnutt  the  magistrate  deposed, 
that  an  information  was  laid  before  him  by  one  BelUfulen  against  the 
plaintiff  for  killing  game  on  a  Sunday,  against  the  stat.  13  Geo.  3.  c.  80, 
8.  6,(a)  founded  on  the  prior  stat.  10  Geo.  3.  c.  19.  s.  2,  (which  information 

(a)  The  act  of  the  10  Geo.  3,  directs  that  **  in  case  such  peaaltj  shall  not  be  forthwith 
"paid,  such  justice  shall  by  warrant  under  his  hand  and  seal  cause  the  same  to  bs 
**  levied  by  distress  and  sale  of  the  offender's  ^ods,  dec.  And  in  caae  no  sufficient 
"distress  can  be  had  such  justice  shall  commit  the  ofTeoder  to  the  common  gaol," 

Vol.  IV.  32 
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was  read  in  evidence.)  That  he  accordingly  summoned  the  plaintiff,  who 
appeared  before  him,  and  convicted  him  of  the  penalty  specified  in  the  net ; 
which  the  plaintiff  declaring  himself  unable  to  pay,  the  magistrate  issued  a 
warrant  of  distress  returnable  the  next  day,  and  verhaUy  direct^  the  defendants 
to  detain  the  plaintiff  in  custody  until  it  could  be  known  whether  a  su^ 
ficient  distress  could  be  levied  on  the  plaintiff's  goods.  The  plaintiff  how- 
ever paid  the  penalty  the  next  day,  and  was  then  discharged.  It  was  objected 
that  the  magistrate  was  not  authorized  by  the  statute  to  commit  the  plaintiff  by 
parol:  if  he  were  so  authorized,  a  nonsuit  was  to  be  entered;  otherwise  a 
verdict  for  40«.  given  by  the  jury  was  to  stand. 

Garraw  and  Espinasse  now  shewed  cause  against  a  rule  for  entering  a  non- 
suit, and  referred  to  the  rule  laid  down  by  Hawkins,  Hawk.  cb.  16.  s.  13, 
that  every  commitment  must  be  tit  uniting,  under  the  hand  and  seal  of  the  per- 
son by  whom  it  is  made,  and  expressing  his  office  or  authority,  and  the 
time  and  place  at  which  it  is  made,  and  must  be  directed  to  the  gjaoler  or 
keeper  of  the  prison.  And  contended,  that  the  order  of  the  justices,  spoken  of 
in  the  stat.  13  Geo.  3.  c.  80.  s.  4,  to  detain  the  offender  in  custody  till  the 
return  of  the  warrant  of  distress,  must  be  understood  of  an  order  of  com- 
mitment in  the  usual  legal  form,  namely,  an  order  in  writing,  d£.c.  That  this 
was  confirmed  by  the  general  provisions  of  the  stat.  24  Geo.  2.  c.  44,  where- 
by no  action  shall  be  brought  against  any  constable  or  other  officer  acting  in 
obedience  to  a  justice's  warrant  until  demand  and  refusal  for  six  days  of  the 
perusal,  and  of  a  copy  of  the  warrant ;  the  production  of  wl)ich  warrant  is  a 
justification  to  the  officer :  the  object  of  which  regulation  is  to  give  some  cer- 
tain remedy  against  the  magistrate  himself,  who  is  tiiereby  made  responsi- 
ble for  the  legality  of  the  arrest.  But  if  a  commitment  by  parol  may  be 
justified,  great  mischief  and  uncertainty  will  be  introduced,  and  the  checks 
intended  by  the  legislature  in  favour  of  the  liberty  of  the  subject  will  be  elud- 
ed. They  also  suggested  that  the  proper  course  would  have  been  for  the 
magistrate  to  have  made  out  his  warrant  in  the  alternative ;  t.  e.  (o  distrain 
for  the  penalty,  if  a  sufficient  distress  could  be  found ;  or  otherwise,  to  com- 
mit the  party. 

Bayhy,  Serjt.  and  Taddy  were. to  have  supported  the  rule;  but 
The  Court  were  all  satisfied,  that  under  the  act  of  the  13  Geo.  3.  c.  60, 
the  magistrate  might  legally  authorize  by  parol  the  defendants  to  detain  the 
plaintiff  in  custody  till  the  return  of  the  warrant  of  distress.  They  also  said, 
that  the  commitments  spoken  of  by  Hawkins  in  the  passage  cited  meant  com- 
mitments to  the  custody  of  sheriffs,  gaders,  &.c.  For  it  never  could  be 
doubted  but  that  a  magistrate  might  by  parol  order  an  offender  to  be  detained 
in  custody  until  he  could  make  out  his  warrant  of  commitment :  and  this  Court 
were  in  the  constant  habit  of  directing  commitments  verbally,  which  were 

&c.  But  that  act  is  repealed  by  the  13  Geo.  3.  c.  80.  s.  5,  in  all  its  provisioDs.  Bat  by 
a.  6,  of  the  latter  atatote  any  person  killing  game,  on  a  Sundity,  «**  being  convicted  there- 
•«  of  in  the  manner  and  fbrm  prescribed  by  this  act,  shall  be  subjected  to  the  like  forfeit- 
(« ures  and  penalties  as  are  herein  before  enacted  to  be  inflicted  for  other  oflfences  against 
**  this  act."  The  1st  section  relates  only  to  so  much  of  the  stat.  10  Geo.  3,  as  provides 
Bgilinst  destroying  game  in  the  night,  for  which  it  inflicts  certain  penalties  on  conviction 
for  a  fir9t,  second,  and  third  oflence.  Sect.  2,^ves  a  form  of  conviction  ;  s.  3,  directs  the 
clerk  of  the  peace  to  give  m  copy  of  the  conviction  ;  and  s.  4,  enacts,  **  That  the  peca- 
**  nianr  penalties  hetAy  to  he  incurred  and  made  pavable  upon  any  conviction,  &«.  shall 
«( heforth'with  paid  bv  the  person  convicted,  Sui.  And  in  case  such  person  shall  refuse 
^^  or  neglect  to  pay  the  same,  or  to  give  security  for  the  payment  thereof,  such  justice 
"  shall  by  warrant  under  his  hand  and  seal  cause  the  same  to  be  levied  by  distress  and 
**  sale  of  the  oflTender's  goods,"  &c.  And  then  It  proceeds,  ^  and  it  shaU  and  muy  he 
**  lawful  for  nteh  justice  to  order  eueh  offefidtr  to  he  detained  in  safe  custody  until  return 
^*  may  conveniently  he  had  and  made  to  such  warrant  of  distress^  unless  the  party  so  con- 
*^  victed  shall  give  sufficient  security  for  his  appearance,  ^.  But  if  upon  snch  return 
"  no  sufileient  dbtress  can  be  bad,  tiben  and  in  such  ca^e  the  said  justice  shall  and  may 
<<  eommtt  such  oflfender,"  &e. 
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afterwards  recorded.  So  a  magistrate  in  the  case  of  a  breach  of  the  peace 
within  the  view  might  instantly  order  the  offender  to  be  taken  into  custody : 
otherwise  in  the  case  of  a  sudden  affiray,  all  the  powers  of  the  King's  commission 
might  be  in  abeyance  for  want  of  pen,  ink,  and  paper.  That  there  was 
noUiing  in  the  act  requiring  the  autluvity  to  distrain,  and  to  commit  if  there 
were  no  sufficient  distress,  to  be  by  the  same  warrant :  and  the  Lord  Chief 
Justice  thought  that,  according  to  the  wording  of  the  act,  the  authority  was 
rather  mxe  properly  executed  by  separate  warrants. 

Rule  absolute  for  enter- 
ing a  nonsuit. 


Toms  V.  Powell. 

7  East,  536.    June  17, 1806. 

Where  the  debt  was  paid  after  an  aliaa  pluries  writ  lasued,  the  defendant  cannot  object 
at  the  trial  that  the  latitat  was  not  retamed ;  for  at  anj  rate  if  the  alias  oluries  writ 
were  the  commencement  of  the  action,  it  is  only  an  irregularity ;  which,  though  a 
ground  for  applicalion  to  the  Court  to  set  aside  the  proceedings,  yet,  having  been  once 
waived,  cannot  afterwards  be  objected  to.  Neither  can  it  be  objected  at  the  trial,  that 
when  the  debt  was  paid  the  defendant  had  no  notice  of  any  action  commenced  or  costs 
incurred. 

ASSUMPSIT  for  goods  sold  and  delivered.  Plea,  nan  assumpsit.  At  the 
trial  before  Heath,  J.  at  the  last  Surry  assizes,  the  plaintiff's  demand  for  the 
goods  was  admitted  to  the  amount  of.  6/.  lOs.  Id, ;  and  the  only  question  was, 
whether  the  defendant  had  not  paid  for  them  before  the  action  was  com- 
menced. The  plaintiff  sued  out  his  first  writ,  dated  22d  of  June  1805,  which 
was  not  proved  to  have  been  returned ;  his  second  writ,  an  alias,  on  the  25th 
of  June,  and  an  aUas  pluries  returnable  in  Michaelmas  term,  and  served  on 
the  26th  of  August  After  the  issuing  of  the  last  writ,  and  before  the  service 
of  it,  the  defendant  paid  the  plaintiff  his  full  demand  for  the  goods;  but  no 
mention  whatever  was  made  of  the  costs  at  that  time ;  which,  it  was  now  in- 
sisted, ought  also  to  have  been  paid.  The  jury  found  a  verdict  for  the  plain- 
tiff with  nominal  damages ;  and  the  defendant  had  leave  to  move  to  enter  a 
nonsuit,  if  the  Court  slnmld  be  of  opinion  with  him. 

Bawen  moved,. in  Easter  term  last,  to  enter  a  nonsuit,  1st,  on  the  ground  that 
for  want  of  shewing  the  return  of  the  writ  of  latitat,  there  was  nothing 
whereon  to  found  Sie  (dias  pluries  writ,  and  therefore  no  proper  com- 
mencement of  the  action  shewn  before  the  debt  was  paid.  And  he  referred 
to  Harris  q,  t.  v.  Woolford,  6  Term  Rep.  617,  where  it  was  holden  necessa- 
ry to  shew  the  return  as  well  as  the  suing  out  of  the  first  writ,  in  order  to  save 
the  sutute  of  limitations.  2dly,  That  the  debt  was  paid  by  the  defendant 
without  any  knowledge  of  an  action  commenced ;  and  that  the  receipt  of  it 
by  the  plaintiff  without  any  demand  for  costs  was  a  waiver  of  them  on  his 
part.  The  Court  however  granted  a  rule  mst  on  the  first  ground  only ;  saying 
that  the  last  ground  of  objection,  however  it  might  have  induced  the  court  on 
application  to  stay  the  proceedings,  was  no  defence  at  the  trial.     And  now, 

Lowes,  on  shewing  cause,  having  observed  that  the  debt  was  not  paid  till  af- 
ter the  issuing  of  the  aHas  pluries  writ,  the  irregularity  of  which,  supposing 
the  first  writ  had  not  been  returned,  was  cured  by  appearance,  and  could  not 
be  objected  to  at  nisi  prius ; 

The  Court,  without  hearing  any  further  argument,  agreed  that  if  the  latitat 
were  not  to  be  considered  as  the  commencement  of  the  suit  for  want  of  its 
being  returned,  at  any  rate  the  subsequent  process,  to  which  the  defendant 
had  appeared,  was  to  be  so  considered  :  and  the  debt  not  having  been  paid  till 
after  the  suing  out  of  that  process,  the  plaintiff  was  entitled  to  a  verdict  for 
the  recovery  of  his  costs.    They  added,  tliat  the  defendant  should  have  applied 
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to  the  Court  in  the  first  instance  to  stay  the  proceediags,  instead  of  going  to 
trial.  And  Laufrene0,  J.  observed,  that  this  was  very  difoent  from  the  case 
of  Harris  v.  Woolfmxt^  where  in  order  to  avoid  the  statute  of  limitatioiie  it  was 
necessary  to  connect  the  aUas  writ  with  the  original  writ  of  laiitai^  in  order 
to  shew  that  the  action  was  commenced  within  time;  which  could  not  be 
done  without  shewing  the  return  of  the  first  writ  That  case  would  have  ap» 
plied  more  to  the  present  if  the  defendant  had  paid  the  debt  after  the  issuing 
of  the  latitat,  but  before  the  issuing  of  the  aUas  phtries  writ ;  for  then  in  order 
to  have  entitled  himself  to  the  costs,  the  plaintiff  must  have  shewn  the  com- 
mencement of  the  action  before  the  payment  of  the  debt  by  the  return  of  the 
latitat.  But  here  the  debt  was  not  paid  till  after  the  aUas  phiries  writ  issued, 
to  which  the  defendant  appeared.  And  if  that  were  not  «  proper  commence- 
ment of  the  action,  the  defendant  should  have  applied  to  the  Court  to  set  aside 
the  proceedings  for  irregularity :  but  having  waived  the  irregularity,  he  cannot 
afterwards  object  to  it 

Rule  discharged.(a) 

The  King  v.  The  Inhabitants  of  L^igh. 

7EM^53».    June  18, 1806. 

Five  days  before  the  end  of  the  yemr  m  lervmnt  abteoted  himielf  by  leave  one.  day  from 
his  master's  service  to  look  out  for  aiiother  place,  and  on  his  retom  the  master,  on 
some  trivial  pretence,  said  he  should  not  stay  any  longer  in  his  service,  and  offered 
him  a  trifle  less  than  his  whole  wages ;  which  the  servant  reAised ;  hat  was  then 
ready  to  have  aoeepted  his  whole  wages,  though  he  would  rather  have  staid  oot  Mm 
year ;  and  immediately  applied  ^  a  magistrate  to  oblige  hb  master  either  to  pay  him 
the  whole,  or  to  receive  bim  into  his  service  for  the  remainder  of  the  year ;  when  the 
magistrate  ordered  half  a  crown  to  be  deducted ;  and  the  servant  thereupon  Aired  kirn- 
self  to  another  matter,  htfore  his  first  year  was  out ;  and  after  the  year  received  from 
bis  first  master  his  whole  wages  :  Held  that  this  was  a  dissolution  of  the  contract  be- 
Ibre  the  end  of  the  year  by  mutual  eonaeat,  signified  ob  the  part  of  the  servant  by  his 
entering  into  another  aerviee. 

TWO  justice  by  an  order  removed  John  Brazier,  Hannah  his  wife^  and 
their  four  children,  by  name,  fVom  the  pariah  of  Leigh  to  the  parish  of  CUf- 
ton^upon-Teame,  both  in  the  county  of  WarceJster,  The  sessions  on  appeal 
quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  pauper  John  Brazier,  being  l^ally  settled  in  Cliftonrupon'Ttame,  on 
the  31st  of  March  1795,  hired  himself  as  a  servant  in  husbandry  for  a  year  to 
8,  Janes  of  the  parish  of  Lulsley,  and  ag;reed  for  61.  lOs.  for  the  year's  ser- 
vice. The  pauper  resided  at  Lulslty  in  Joneses  service  from  thence  until  the 
25th  of  March  1796;  upon  which  day,  by  permission  of  his  master,  and  for 
the  purpose  of  seeking  a  new  service  for  the  ensuing  year,  he  went  to  the 
Mop  fa  meeting  for  the  purpose  of  hiring  servants)  at  Bromyard^  six  miles 
from  Lulskv.  The  pauper  did  not  return  to  his  master's  house  till  three 
o'clock  in  the  mornhi^  of  the  26th  of  March,  when  he  capoe  home  with  some 
ribbons  in  his  hat,  which  he  had  purchased.  In  the  course  of  the  morning  of 
the  26tb  his  master  came  to  him,  and  observed,  *'  he  supposed  masters  >rere 
scarce  at  the  Mop,  and  that  he  had  inlisted  for  a  soldier,  and  told  the  pauper 
he  should  stay  no  longer  in  his  service."  The  pauper  told  his  master  he  had 
not  enlisted,  (which  was  the  fact,)  and  that  he  wished  to  stay  his  jear  out. 
But  the  master  said  he  would  not  keep  the  pauper  any  longer  in  his  service, 
and  the  pauper  should  stay  no  longer ;  and  at  the  same  time  offered  the  pau- 
per as  wages  for  the  time  he  had  served  something  less  than  621  lOs.,  which 
the  pauper  refused  to  accept  The  pauper  said  he  would  have  accepted  the 
full  year's  waged  if  then  tendered  to  him  by  his  master;  but  that  he  had  rather 
have  staid  out  hid  year.    The  pauper  left  his  master's  house  immediately  in 

(a)  Vide  Parsons  v.  King,  7  Term  Rep.  6,  and  Doe  v.  Dolman,  ib.6I8. 
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eooflequence  of  what  had  passed,  and  never  returned  to  it.  On  the  next  day, 
the  27th  of  Marehj  a  sununons  having  been  taken  out  by  the  pauper  against 
his  master,  they  both  appeared  before  a  justice  of  the  peace  for  the  said 
county ;  upon  which  occasion  the  pauper  applied  to  the  magistrate  to  direct 
his  master  either  to  receive  him  uito  his  service  for  the  remainder  of  the  year, 
or  to  pay  him  his  whole  year's  wages :  and  the  magistrate  verbally  directed 
half  a  crown  to  be  deducted  from  the  year's  wages  and  retained  by  the  master. 
The  pauper,  on  the  said  27th  of  March,  hired  himself  as  a  servant  to  Mr. 
Smtk  of  Broadwas^  and  on  that  day  entered  upon  such  service.  About  a 
week  after  the  pauper  went  to  his  former  master  Mr.  Jonts  for  his  wages,  who 
paid  the  full  sum  of  67.  10^.  Mr.  Jones  some  days  afterwards  applied  for  a 
return  of  a  half  crown  directed  by  the  magistrate  to  be  deducted,  but  the 
same  was  never  returned  to  Mr.  Jones.  The  Sessions,  being  of  opinion  that 
the  pauper  under  the  circumstances  above  stated  had  gained  a  settlement  in 
LulsUy  bv  hiring  and  service  for  a  year  with  S,  Jones,  quashed  the  order.  The 
question  for  the  opinion  of  the  Court  was.  Whether  under  the  circumstances 
above  stated  the  pauper  served  a  year  with  &  Jones,  so  as  to  gain  a  settlement 
in  LulsUy  f 

Puller,  in  support  of*  the  order  of  Sessions,  endeavoured  to  distinguish  this 
from  Rez  v.  King's  Pyon,  4  East,  351,  and  Rez  v.  Sudbrook,  4  East,  356,  in 
the  former  of  which  the  master  upon  some  dispute  had  discharged  the  servant 
flo  long  as  four  months  before  the  end  of  the  year ;  and  the  magistrate  to 
whom  the  servant  applied  for  redress  gave  the  master  the  option  either  to  take 
her  back,  or  to  put  an  end  to  the  contract  upon  paying  the  whole  year's 
wages ;  and  he  elected  to  pav  the  whole  wages,  which  the  servant  agreed  to 
accept ;  but  the  master  withheld  some  wool  which  he  had  agreed  to  give  her 
if  she  behaved  well.  In  the  case  of  Sudbrooke,  it  was  stated  that  the  servant, 
about  a  fortnight  before  his  year  expired,  being  too  ill  to  work,  Uft  his  master's 
service  upon  receiving  his  whole  year's  wages,  from  whence  his  assent  to  the 
dissolution  of  the  contract  was  inferred ;  as  in  the  prior  case  it  was  from  the 
servant's  accepting  the  wages  upon  the  terms  offered  by  the  magistrate  to  the 
master.  In  neither  case  was  there  any  fraud,  which  is  the  distinguishing  fea- 
ture <^  this  oase.  Here  the  servant  going  to  seek  for  another  place  at  the 
mop  was  a  lawful  cause  of  absence,  as  was  holden  in  Rez  v.  Islip,  1  Stra. 
^^23,  for  which  the  master  could  not  have  discharged  him,  even  if  he  had  gone 
there  without  leave,  and  still  less  with  it:  and  it  was  settled  in  the  case  of 
Eastland  and  Wtst^Horshy,  1  Stra.  526,  that  a  master  cannot  prevent  his 
servant  gaining  a  settlement  by  wrongfully  turning  him  out  of  his  service  be- 
fore the  end  of  the  year.  N«>w  here  the  act  ^f  the  master  was  wrongful  and 
fraudulent,  and  the  servant  all  along  refused  to  put  an  end  to  the  contract,  and 
received  his  whole  year's  wages  after  the  expiration  of  the  year. 

Peake  and  Petit,  contra,  were  stopped  by  the  Court 

Lord  Ellbnboboooh,  C.  J.  How  can  there  be  said  to  have  been  a  con- 
stant refusal  of  the  servant  to  put  an  end  to  the  contract  when  he  actually 
entered  into  another  service  before  the  time  when  his  first  contract  would  have 
expired!  That  is  an  insuperable  difficulty.(l)  That  he  did  not  receive  his 
wages  before  the  year  was  out  cannot  vary  the  case ;  for  he  would  have  receiv- 
ed them  at  the  time,  if  offered.  The  case  of  King's  Pyon  is  almost  in  terms 
the  same  as  the  present.  The  magistrate  in  both  cases  was  made  a  sort  of 
arbitrator  between  the  parties,  and  both  parties  acquiesced  in  putting  an  end 
to  the  contract  of  master  and  servant. 

The  other  Judges  concurred.  And  Le  Blanc,  J.  added,  that  if  there  were 
any  fraud  in  this  case,  the  magistrate  must  have  been  a  party  to  it. 

Order  of  Sessions  quashed. 

(X)  It  is  on  tbtfl  circumstance  that  the  case  tnrnA ;  for  without  it  the  decision  would  be 
ditereot.    See  The  King  t.  Httrihom'Vnik'J^ewUfn,  IS  Easty  51. 
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Sedgewick  v.  Allerton. 

7  Bail,  542.    Jane  18, 1806. 

The  plaintiff  is  not  bound  to  notice  an  order  for  time  to  plead  obtained  by  the  defend- 
ant, if  it  be  not  drawn  ap  and  served ;  but  may  sign  juagment  as  for  want  of  a  plea, 
after  tEe  time  when  the  defendant  woold  have  been  bound  to  plead  if  no  such  order 
had  been  made. 

UPON  a  rule  for  setting  aside  an  interlocutory  judgment  for  irregularity,  it 
appeared,  that  the  declaration  was  delivered  on  the  16th  of  May,  and  on  the 
22d  there  was  a  rule  to  plead.  On  the  23d,  indorsed  for  the  24th,  a  sum- 
mons was  taken  out  for  time  to  plead,  and  eight  days  were  given,  which 
would  expire  on  the  4th  of  June ;  but  the  plaintiff  was  never  served  with  any 
order  for  time  to  plead,  and  considering  the  order  as  abandoned  he  signed 
judgment  on  the  2d  of  June :  afler  which,  and  within  time  if  the  order  had 
been  drawn  up  and  served,  the  defendant  pleaded  the  statute  of  limitations. 

Park  shewed  cause  against  the  rule,  and  contended  for  the  regularity  of 
the  judgment,  for  want  of  drawing  up  and  serving  the  order  for  time  to  plead. 
And 

The  Court  were  satisfied  that  the  order  ought  to  have  been  drawn  up  and 
served ;  as  it  might  otherwise  open  a  door  to  mistakes  and  perjury  as  to  the 
terms  on  which  the  order  was  granted.     Whereupon 

Abbotif  contra,  objected,  that  the  declaration  was  delivered  so  late  in  the 
last  term,  that  the  defendant  was  not  bound  to  plead  till  this  term,  and  there^ 
fore  did  not  want  the  order  for  time  to  plead :  and  this  being  assented  to  by 
the  Master, 

The  Court,  on  thb  latter  ground,  said,  that. the  parties  were  remitted  to 
their  original  situation  as  if  there  had  been  no  order  made  for  time  to  plead ; 
and  therefore  made  the 

Rule  absolute. 


Thornton  and  Others,  Assignees  of  Rangdale^  a  Bankrupt,  v. 
Hargreaves  and  Another. 

7  East,  544.    June  18, 1806. 

Where  a  trader  being  pressed  by  a  creditor  for  payment  or  security,  one  or  other  of  which 
he  said  he  would  have,  gave  a  bill  of  sale  of  certain  wools  and  cloths  in  a  mill,  ap- 
parently the  whole  of  his  stock,  snd  immediately  left  his  business  and  home  and  be- 
came a  bankrupt :  this,  inasmuch  as  the  act  done  did  not  redeem  the  trader  even  from 
any  present  difficulty,  which  is  the  ordinary  motive  for  such  an  act  when  really  done 
under  the  pressure  of  a  threat,  is  evidence  that  it  was  not  done  under  such  pressure, 
but  voluntarily,  and  with  a  view  to  prefer  the  particular  creditor  in  contemplation  of 
bankruptcy  ;  and  is  therefore  void  as  against  the  assignees  of  the  bankrupt. 

IN  trover  for  certain  wools  and  woolen  cloths,  tried  before  Rooke,  J.  at  the 
last  York  assizes,  the  only  question  was,  whether  the  defendant  had  obtained 
the  goods  in  question  by  undue  preference  from  the  bankrupt  in  contemplation 
of  bankruptcy.  The  material  witness  for  this  purpose  was  Rd.  Hargreaves 
the  book-keeper  and  near  relation  of  the  defendants,  called  by  the  plaintiffs; 
who  proved,  that  when  Rangdale  became  a  bankrupt  he  owed  the  defendants 
above  200/. :  that  he  had  before  promised  them  payment,  and  had  not  kept  his 
word.  That  Rangdale  met  the  defendants  at  his  (the  witness's)  house  on  the 
24th  of  October  last.  Rangdale  had  then  two  parcels  of  goods  at  the  defend- 
ant's house,  the  value  of  which  were  to  be  settled  afterwards.  The  defendants 
told  Rangdale,  that  they  expected  him  to  have  paid  according  to  promise,  to 
which  he  answered,  that  he  had  not  the  money,  but  would  pay  50/.  in  a  week. 
The  defendants  said  they  would  have  money,  or  security,  or  the  goods ;  that 
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tliey  had  a  right  to  stop  the  goods,  and  would  be  paid.  Rangdale  said,  that 
they  need  not  be  in  a  hurry ;  they  had  always  a  sufficient  security  in  their 
bands  for  their  money.  The  same  witness  also  deposed  that  he  did  not  recol- 
lect any  thing  said  about  RangdaU's  stopping ;  but  that  he  was  afraid  that 
some  of  his  creditors  would  be  turbulent  with  him  if  he  could  not  pay  them 
as  they  expected ;  by  which  the  witness  supposed  that  Rangdale  might  mean, 
in  case  he  suffered  the  goods  to  remain  in  the  defendant's  hands.  The  wit- 
ness then  wrote  out  a  bUl  of  parcels  of  a  sale  of  the  goods  in  question  from 
Rangdale  to  the  defendants  :(a)  which  was  not  signed  by  Rangdale,  nor  was 
he  afldced  to  sign  it ;  but  the  witness  deposed  that  he  wrote  it  "  by  Rangdale^s 
consent,  order,  and  appointment,  in  his  room  and  stead."  When  Rangdak 
left  the  witness's  house,  he  said  he  was  going  to  his  workman's  house,  about 
two  miles  from  his  own  house :  he  did  not  say  how  long  he  should  stay,  nor 
whether  he  should  go  home  that  night ;  and  he  gave  no  other  reason  for  going 
than  the  settling  about  delivering  two  raw  clotl^  to  the  defendants.  He  said 
something  about  facing  his  creditors  :  but  did  not  give  that  as  a  motive  for 
going  away,  to  the  best  of  the  witness's  recollection.  But  that  if  he  should 
be  obliged  to  start  on  account  of  his  creditors,  he  hoped  the  witness  and  ano- 
ther person  whom  he  named  would  bring  about  an  assignment.  Afterwards, 
on  the  same  evening,  Rangdale  desired  the  witness  to  say  to  his  uncle,  that  he 
thought  he  should  be  obliged  to  stop  on  account  of  what  he  had  done  for  the  de- 
fendants (t.  e,)  the  sale  of  the  goods  in  question  to  them.  On  his  cross-examina- 
tion he  said,  that  the  bill  of  sale  was  to  enable  the  defendants  to  ascertain  the 
value.  That  the  bankrupt  had  previously  at  times  said,  that  the  defendants 
had  always  a  security  in  their  own  hands.  That  the  bankrupt  set  the  prices 
to  the  goods,  and  the  witness  wrote  them  down  as  he  fixed  them.  That  the 
defendants  had  suffered  the  bankrupt  to  take  away  three  pieces  of  Raw  the 
day  before.  That  he  said  he  had  plenty  to  pay  with,  and  could  pay  20s.  in  the 
pound.  That  the  witness  made  the  bill  of  sale  that  there  might  be  a  sale,  and 
the  defendants  thought  it  would  make  it  more  secure.  On  this  evidence  the 
learned  Judge  left  it  to  the  jury  to  say  whether  there  were  any  fraud  between 
the  bankrupt  and  the  defendants.  That  fraud  would  vitiate  any  transaction, 
bat  that  where  there  was  no  fraud,  creditors  had  a  right  to  use  menaces,  or 
compulsory  means,  to  obtain  payment.  And  he  left  it  to  them  to  decide,  whe- 
ther the  defendants  had  acted  honestly  and  fairly  in  enforcing  this  security  by 
bill  of  sale,  or  whether  the  bankrupt  had  acted  voluntarily,  and  had  fraudu- 
lently agreed  with  them  to  give  them  a  preference.  The  jury  found  a  verdict 
for  the  defendants ;  which  was  moved  to  be  set  aside,  and  a  rule  nisi  granted 
in  Easier  term  last :  against  which 

CockeHf  Serjt.  (and  Holroyd  was  with  him)  now  shewed  cause.  This  is  no 
more  than  the  common  case  of  a  creditor  obtaining  security  for  his  debt  by 
due  diligence  and  a  threat  of  legal  process  before  the  bankruptcy  of  his 
debtor,  and  while  he  yet  had  a  disposing  power  over  his  property.  It  may  be 
admitted,  that  the  defendants  considered  Rangdah^s  situation  as  desperate  at 
the  time,  which  made  theip  the  more  urgent  for  payment  or  security.  They 
had  before  called  upon  him  for  payment,  which  he  had  pr6mised,  but  had  failed 
to  perform ;  and  at  last,  they  declared  that  they  nnmld  have  money,  or  security, 
or  the  goods  then  in  their  hands,  which  they  insisted  on  their  right  to  stop, 
and  that  they  would  be  paid.  This  amounted  to  a  threat  of  an  arrest  by  legal 
process,  unless  they  obtained  payment  or  security  by  other  means.  On  the 
other  hand,  it  appears  that  Rangdale  did  not  voluntarily  execute  the  bill  of 
sale  which  was  afterwards  given ;  for  he  still  endeavoured  to  put  the  defendants 
off  by  saying  that  they  need  not  be  in  a  hurry,  and  that  they  had  always  a 
sufficient  security  in  their  hands.     But  fearing,  as  it  appears,  that  if  he  were 

(a)  This  was  in  the  common  form  of  a  bill  of  parcels,  and  intitled  "  October  24th, 
«« 1805,  R,  and  IF.  Hargreavu^  bought  of  B.  Rangdale  T  and  then  followed  8  items  of 
goods,  amounting  altogether  to  190i.  8f .  Sd. 
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sued  he  shoald  brin^  all  his  creditors  upon  him,  and  be  put  to  great  inconve* 
nience,  though  stiU  insisting  upon  his  solveocj,  he. at  last  eiecuted  the  bill  of 
sale  of  the  goodff  in  the  mill.  This  cannot  be  said  to  ha?e  been  a  vohmtmy 
payment  made  in  contemplation  of  bankruptcy  in  favour  of  a  particular  cre- 
ditor.; the  circumstances  shew  that  he  made  it  unwillingly,  after  having  in  vain 
endeavoured  to  evade  and  postpone  the  demand.  If  t^s  defendants  had  sued 
out  a  writ  against  him  under  which  the  payment  had  been  obtained,  there 
could  have  been  no  doubt  of  its  validity ;  but  there  was  no  necessity  for  that 
when  the  end  was  obtained  by  the  threat  of  it.  The  question  of  fraud  was 
distinctly  left  to  the  jury,  and  negatived  by  their  verdict.  And  he  referred  to 
Hartshorn  v.  Slodden^  2  Bos.  d&  Full.  582,  where  Lord  AhanUy^  under  some- 
what similar  circumstances,  said,  that  "  if  the  goods  be  delivered  through  the 
urgency  of  the  demand,  or  the  fear  of  prosecution,  whatever  may  have  been 
in  the  contemplation  of  the  bankrupt,  this  will  not  vitiate  the  proceeding."(l) 
And  there  too  the  goods  which  had  been  given  to  the  defendant  by  the  trader 
shortly  before  his  bankruptcy  were  in  part  payment  of  a  bond  debt  not  then 
due;  and  yet  the  sale  was  established. 

Park  and  Toppings  in  support  of  the  rule,  said,  that  Hartshorn  v.  8Mdm^ 
and  other  cases  there  cited,  were  cases  where  the  act  of  bankruptcy  did  not 
take  place  till  some  days  after  the  respective  securities  given;  whereas  here  at 
the  time  of  the  bill  of  sale  given  there  was  an  inception  of  the  act  of  bank- 
ruptcy ;  for  it  did  not  appear  that  the  bankrupt  ever  returned  to  his  own  home 
again,  and  he  certainly  never  shewed  himself  again  in  his  business",  and  this 
sufficiently  distinguished  the  present  from  the  antecedent  cases,  even  if  the 
goods  had  been  obtained  upon  an  actual  threat  of  process  pending  an  incipient 
act  of  bankruptcy,  then  immediately  contemplated;  which  had  nev^  yet  been 
decided.  But  here  there  was  no  such  direct  threat ;  only  a  mere  demand  of 
security ;  which  would  not  make  the  payment  by  the  bankrupt  less  voluntary 
when  made  in  contemplation  of  bankruptcy.  [In  answer  to  an  observatioii  of 
Le  Bkme,  J.  that  there  was  no  evidence  of  the  proportion  which  the  goods 
conveyed  by  the  bill  of  sale  bore  to  the  general  property  of  the  banlmipt; 
they  answered,]  that  it  swept  away  the  whole. 

Lord  Ellbnbobouoh,  C.  J.  The  only  difficulty  which  lies  on  the  plaintifi 
in  this  case  is  to  make  out  that  this  was  a  voluntary  payment  on  the  part  of 
the  bankrupt;  for  that  bankruptcy  was  contemplated  by  him  when  he  made 
the  bill  of  sale  all  the  evidence  strongly  shews.  But  taking  the  conversation 
reported  between  the  defendants  and  the  bankrupt  to  be  a  threat  of  process  if 
they  did  not  receive  payment  or  security  for  their  demand,  I  do  not  see  how 
the  execution  of  such  a  threat  could  put  the  bankrupt  in  a  worse  situation 
than  the  actual  transfer  of  the  ffoods  did :  for  that  left  him  without  any  pro- 
perty, and  he  was  immediately  obliged  to  break  up  his  business,  and  leave  his 
home.  This  would  rather  shew  that  he  did  not  make  the  transfer  by  dint  of 
the  threat ;  for  he  did  not  redeem  himself  even  from  any  present  difficulty  by 
doing  the  act ;  which  is  the  motive  for  such  an  act  when  really  done  under  the 
pressure  of  the  threat.  And  if  he  goc  nothing  by  evading  the  threat,  I 
should  rather  say  that  it  was  a  voluntary  act  and  preference  on  his  part  as  to 
the  particular  creditors.  Altogether  it  is  a  very  suspicious  case,  and  fit  to  be 
further  inquired  into  and  submitted  to  another  jury. 

Lawhencc,  J.  If  the  bill  of  sale  swept  away,  as  it  is  said,  the  whole  of 
the  bankrupt's  property,  it  would  be  difficult  to  say  that  it  was  not  made  in 
contemplation 'of  bankruptcy ;  because  it  would  be  in  itself  an  act  of  bank- 
ruptcy ;  and  if  so  made  in  contemplation  of  bankruptcy,  he  must  have  intended 
to  give  a  prefercfuce  to  the  particular  creditors. 

The  other  Judges  concurring,  Rnle  absolute  on  Pay- 

ment of  Costs. 


«g 


1)  See  also  Crosby  v.  Crmuh^  U  East,  S56.    BmyUy  4^  al.  v.  BaiUrd  ^al.l  Campb. 
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The  King  v.  The  Justices  of  Shropshire. 

7  East,  549.    June  19, 1806. 

Tba  justices  are  boand  by  stat.  9  Geo.  I.  c.  7.  s.  8,  to  receive  and  adjourn  an  appeal  made 
to  the  not  segsimu  after  -an  order  of  remoTal  made,  avainst  such  order,  if  no  notice 
bave  been  given  to  the  respondent ;  though  they  should  be  of  opinion  that  the  order 
was  executed  in  sufficient  time  before  the  sessions  to  have  enabled  the  appellants  to 
give  reasonable  notice  of  their  appieal  to  the  respondents. 

AN  appeal  was  lodged  at  the  next  Sessions  after  an  order  of  removal  made, 
and  was  moved  to  be  adjourned,  on  the  part  of  the  appellants ;  no  notice  hav- 
kkg  been  given  to  the  respondents :  but  the  Sessions,  being  of  jopinioli  that 
tlwre  had  been  sufficient  time  for  the  appellants  to  have  given  such  notice 
after  the  order  had  been  executed  and  before  the  holding  of  the  sessions,  dis- 
missed the  appeal.  Whereupon  a  rule  was  obtained  in  the  last  Term,  calling 
upon  the  defendants  to  shew  cause  why  a  mandamus  should  not  issue  to  them 
commanding  them  to  receive  and  enter  a  continuance  on  the  said  appeal  to 
the  next  general  quarter  sessions,  and  there  to  hear  and  determine  the  matter 
of  the  said  appeal.  This  rule  was  enlarged  to  the  present  term  on  ihe  motion 
of  the  defendants'  counsel.     But 

Clifford  now  moved  to  make  the  rule  absolute ;  stating  Che  above  facts ; 
and  suggesting  that  the  defendants,  upon  advice  taken,  were  satisfied  that  they 
had  no  discretion  to  dismiss  the  appeal  unheard,  on  the  ground  alleged,  a? 
had  been  once  ruled  in  The  King  v.  The  Justices  of  the  North  Riding  of 
Yorkshire,  3  Term  Rep.  150;  the  contrary  having  been  since  determined  in 
The  King  v.  The  Justices  of  Bucks,  3  East,  343,  upon  the  construction  of 
the  Stat.  9  Geo.  1.  c.  7.  s.  8,  which  expressly  directs,  that  ''  if  it  shall  appear 
to  the  Sessions  that  reasonable  notice  was  not  given,  then  they  shall  adjourn 
the  appeal  to  the  next  quarter  sessions,  and  then  and  there  finally  determine  the 
same." 

Lord  Ellenborouoh,  C.  J.  said,  that  the  opinion  delivered  in  t^e  case  of 
The  King  v.  The  Justices  of  Buckinghamshire  had  been  well  considered ; 
and  the  Court  were  satisfied  that  the  statute  was  compulsory  on  the  Sessions 
in  these  cases  to  receive  and  adjourn  the  appeal. 

Per  Curiam,  Rule  absolute. 


Doe,  on  the  Demise  of  Lord  Bradford  v.  Watkins  and  Another. 

7£ast,55X.    June  19, 1806. 

Under  an  agreement  of  demise,  dated  in  January,  of  a  dwelling-house  and  other  build- 
ings for  tne  purpose  of  carrying  on  a  manufaeture,  together  with  certain  meadow,  pas- 
tare,  and  bleaching  groonds,  walereoorses,  Ac,  for  a  term  of  35  years,  to  eommenee  as 
to  the  m0miaw  ground  from  the  25tb  of  DM^mber  last ;  as  to  the  pasture  from  the  35th 
of  March  next ;  and  as  to  the  housings  nuU»,  and  all  the  rest  of  the  premises,  from 
the  1st  of  May ;  reserving  the  first  half-year's  rent  on  the  day  of  Pentecost,  and  the 
other  half-year's  rent  at  Martinmas  ;  helcf,  that  the  substantial  subject  of  demise  being 
the  hoase  and  buildings  for  the  purpose  of  the  manufacture,  which  were  to  be  entered 
on  tbe  1st  of  May,  that  was  the  substantial  time  of  entry  to  which  a  notice  to  quit 
oaght  to  refer,  and  not  to  the  25tb  of  December,  when  the  incoming  tenant  had  liberty 
of  entering  on  the  meadow ;  which  was  merely  auxiliary  to  the  other  and  principal 
subject  of  demise  ;  and  consequently,  that  a  notice  to  quit  served  on  the  28th  of  ^- 
temher  (which  would  have  been  sufficient  with  reference  even  to  the  25th  of  March,  tne 
day  of  entry  on  the  paatore  groud ;  die  S9tb  of  Septemher,  being  the  eorresponding 
half  yearly  day  of  boldiog  to  the  25th  of  March)  to  quit  ai  tha  wpiraHon  of  the  cmrromi 
year  of  holding,  "wta  sufficient.  Notice  to  quit  served  on  one  of  two  tenants  on  the 
premises,  who  held  under  a  joint  demise,  is  evidence  that  the  notice  reached  the  other 
who  lived  elsewhere. 

THIS  waa  an  ejectment  (ix  the  recovery  of  messuages  and  lands^  dux  ia 
Vol.  IV.  33 
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the  parish  of  Middkion  in  the  county  of  Lancaster^  upon  a  demise  laid  the 
11th  of  June   1805.      The   action   wad  tried   before   Chambre,   J.    at  the 
last  assizes  for  that  county ;  and  the  case  turned  upon  the '  sufficiency  of 
the  notice  to  quit.     The  premises  in  question,  in  the  possession  of  the  defend- 
ants, consisting  of  messuages  or  dwell ing'-houses,  out-houses,  mills,  and  other 
manufacturing  buildings,  meadow  and  •  pasture  lands  and  bleaching  grounds, 
though  not   much  of  the  latter,  together   with  all   watercourses,  dc^c.  were 
holden  under  a  written  agreement  for  a  lease,  dated  the  1st  of  Januarti  1792, 
for  a  term  of  35  years,  to  commence  as  to  the  meadow  ground  from  the  25<A 
o/*  December  then  last  past ;  and  as  to  the  pasture  ground  (except  the  field 
called  the  Bull  Hill  for  haining  in)  from  the  25th  of  March  then  nexti  and 
as  to  the  said  field  called  the  Bull  Hill,  and  the  housings  mills ,  out-housings  and 
other  buildings f  and  all  the  residue  of  the  said  premises^  from  the  \st  ofMnj 
next ;  at  the  yearly  rent  of  250/.  payable  on  the  day  of  Pentecost,  and  on  the 
feast  day  of  St,  Martin,  the  Bishop  in  winter,  the  first  payment  thereof  to 
begin  and  be  made  on  the  feast  day  of  Pentecost  nezt.      It  was  further  agreed, 
that  the  original  lessee  from  whom  the  defendants  claimed,  should,  within 
ten  years  after  tlie  commencement  of  the  term,  lay  out  4000/.  in  buildings 
and  improvements  on  the  demised  premises.     And  the  lessee  was  at  liberty  to 
get  coals  under   the    premises,  paying  a  certain  proportional  rent  for   the 
same  to  t{ie    landlord.       The    notice   to  quit,   which   was  ser?ed  on   the 
defendants  on  the  2Sth  of  September  1804,  was  for  the  defendants  to  quit  at 
the  expiration  of  the  then  current  year  of  their  holding.     It  also  appeared, 
that  the  defendants  were  partners  in  the  bleaching  trade  which  they  carried 
on  upon  the  premises.     Objection  was  taken  to  the  notice  to  quit,  that  it  was 
not  half  a  year  before  the  25th  of  December,  nor,  (according  to  the  number 
of  days)  before  the  25th  of  March;  and  that  the  tenancy  being  entire, 
the  notice  to  quit  being  bad  as  to  part  of  the  demised  premises  was  bad 
as  to  all.     But  the  learned  Judge,  on  the  authority  of  the  cases  after-mention- 
ed, thought  it  sufficient ;  considering  that  the  effisctive  commencement  of  the 
tenancy  was  on  the  1st  of  May,  when  the  entry  was  to  be  made  on  the  houses 
and   the.  Test  of  the  premise8,   besides  the  meadow  and  past4ire  ground, 
which  the  tenant  had  liberty  to  enter  upon  before.    In  Easter  term  last  a  rule 
nisi  was  obtained  for  setting  aside  the  verdict  and  having  a  new  trial,  upon 
two  grounds,  1st,   that  the  substantial  time  of  entry,  (which  according  to 
Doe  d.  Strickland  v.  Spence^  6  East,  120,  is  alone  to  be  regarded)  was  either  the 
25th  of  December,  from  whence  the  first  holding  as  to  th6  meadow  ground  was 
to  commence;  or   from  Martinmas  preceding;  the  rent   being  reserved  at 
Pentecost  and  Martinmas,  and   the  first  half   year  being  payable   at  Pcit- 
tecost  next  after  the  date  of  the  agreement;  with  neither  of  which  periods 
{Christmas  or  Martinmas)  did  the  notice  to  quit  accord.     2dly,  That  notice 
to  quit  was  only  served  on  the  defendant  Watkins,  who  resided  on  the  pre- 
mises ;  there  being  no  proof  that  the  other  defendant,  who  was  joint  tenant 
with  and  partner  of  Watkins,  and  resided  at  Liverpool,  had  been  served  with 
any  such  notice.     But  on  the  authority  of  Jbnes  d.  Griffiths  v.  Marsh,  4  Term 
Rep.  464,  it  having  been  left  to  the  jury  to  say  whether  the  notice  served  on 
the  one  upon  the  premises  had  not  reached  the  other  defendant,  this  objection 
was  aften^ards  abandoned. 

Cockell,  Serjt.,  Topping  and  Yates  were  now  to  have  shewn  cause;  but 
after  the  former  had  stated  the  facts,  and  the  rule  laid  down  in  Doe  v.  Spence, 
and  contended  that  the  substantial  time  of  entry  was  either  on  the  25th  of 
March  when  the  incoming  tenant  entered  upon  the  pasture  ground,  or  on  the 
Ist  of  Jfay  when  he  took  possesion  of  the  house  and  manufacturing  build- 
ings, dtc,  which  were. the  principal  objects  of  the  demise;  the  Court  desired 
to  hear  the  other  side ;  saying,  that  the  onus  was  thrown  upon  them  of  shew- 
ing that  the  substantial  commencement  of  the  tenancy  was  either  at  Martin- 
mas or  Christmas. 
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Park,  Wood,  and  Scarlett,  in  support  of  the  rule,  said,  that  in  the  case  of 
Doe  ▼.  Spence,  where  there  were  different  times  of  entry  upon  different  parts 
of  the  premises,  the  Court  looked  to  the  rent  days  as  explanatory  of  the  true 
commencement  of  the  term ;  because  it  happened  there  that  the  time  of  entry 
on  the  'house  accorded  with  the  next  rent  day :  but  here,  if  the  substantial 
time  of  entry  be  taken  only  from  the  1st  of  May,  the  tenant  whose  first  half 
year's  rent  was  made  payable  at  Pentecost  would  have  to  pay  it  yearly  six 
months  beforehand,  without  the  enjoyment  of  that  which  it  was  said  was  the 
principal  subject  of  the  demise,  and  in  respect  of  which  enjoyment  the  rent  is 
reseryed.  And  the  same  objection  applies,  though  in  a  less  degree,  to  the 
25th  of  March,  as  the  commencement  of  the  tenancy,  even  supposing  that  a 
notice  to  quit  any  time  before  the  29th  of  September  the  corresponding  half 
year's  day,  without  going  further  back  than  the  25th  of  September,  would 
saffice  for  half  a  year's  notice  to  quit  on  the  25th  of  March;  (which  all  the 
Court  were  clearly  satisfied  that  it  would.)  [Le  Blanc,  J.  having  observed, 
that  in  truth  there  was  little  or  no  enjoyment  of  the  pasture  or  meadow  be- 
tween the  25th  of  December  and  the  1st  of  May :  they  answered]  that  they 
might  be  used  as  bleaching  grounds  during  that  period ;  which  distinguished 
this  case  in  another  respect  from  Doe  v.  Spence,  where  the  demise  was  merely 
lor  agricultural  purposes.  Here  the  occupation  of  the  meadow  ground  on  the 
25th  of  December  was  as  beneficial  for  the  ten.ant  for  manufacturing  purposes 
ms  that  of  the  house  on  the  1st  of  May ;  therefore  the  notice  to  quit  should 
have  been  half  a  year  before  the  first  entry,  which  would  necessarily  have 
been  sufiicient  for  the  subsequent  times  of  entry  ota  the  several  other  parts  of 
the  premises ;  though  as  the  tenancy  was  entire  no  ejectment  could  have  been 
brought  till  after  the  1st  of  May,  the  last  period  of  quitting.  [Le  Blanc,  J. 
said,  that  there  was  no  evidence  that  the  meadow  was  to  b^  used  for  bleach- 
ing.] They  then  noticed  another  distinction  between  this  and  the  cases  of 
D^  V.  Snowdon,  2  Blac.  Rep.  1224,  and  Doe  v.  Spence;  that  hei;^  there  was 
an  express  stipulation  in  the  agreement  that  the  terra  of  35  years  should 
**  commence  as  to  the  meadow  ground  from  the  25th  of  December,  d£.c.  which 
precluded  all  argument  by  implication  that  it  was  to  commence .  at  any  other 
time  as  to  that  part  of  the  premises ;  and  so  of  the  rest :  whereas  in  the  other 
cases,  the  only  express  stipulation  was  to  the  times  of  entry  on  the  several 
parcels,  which  left  it  open  to  implication  and  construction  as  to  the  true  com- 
mencement of  the  term  demised. 

Lord  Eli^enborough,  C.  J.  The  rule  was  laid  down  by  the  Court  in  Doe 
V.  Sptnee,  that  in  these  cases  where  the  incoming  tenant  enters  upon  different 
parts  of  the  demised  premises  at  different  tiroes,  the  giving  half  a  year's  no- 
tice to  quit  before  the  substantial  time  of  entry  is  sufficient :  and  this  is  a 
convenient  rule  to  adhere  to.  What  then  was  the  substantial  time  of  entry  in 
this  case  ?  The  object  of  the  demise  was,  as  stated,  for  the  purpose  of  the 
tenant's  establishing  and  carrying  on  a  certain  manufactory,  of  which  the 
houses,  buildings,  and  watercourses  constituted  the  principal  part ;  of  these, 
as  well  a^  of  the  coal-mines,  the  tenant  was  to  take  possession  on  the  1st  of 
May ;  and  every  thing  else  in  the  demise  was  merely  auxiliary  to  the  first 
mentioned,  which  were  the  principal  objects  of  it.  The  possession  of  the 
meadow  on  the  25th  of  December  might  be  convenient  to  the  incoming  tenant 
to  prepare  it,  if  it  should  be  wanted,  for  the  purpose  of  using  it  afterwards  as 
a  bleaching  ground ;  for  there  could  be  no  benciiBcial  enjoyment  of  it  as  mea- 
dow at  that  season.  It  is  therefore  to  be  considered  as  a  mere*  liberty  of  en- 
tering upon  a  part  for  the  purpose  of  preparing  it  for  the  more  convenient 
enjoyment  of  the  rest  and  principal  object  of  the  demise,  the  bouses,  mills, 
and  watercourses.  No  inconvenience  can  arise  firom  such  a  construction; 
and  it  obviates  the  inconvenience  of  giving  separate  notices  to  quit  the  diffe- 
rent parts  of  the  premises,  which  were  clearly  meant  to  be  demised  as  one 
entire  thing.    Then  if  that,  which  was  a  by-gone  day  at  the  time  when  the 
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agreemeot  bears  date,  were  not  the  substantial  day  of  entrj  of  the  tenant,  the 
notice  to  quit  was  in  time  for  either  of  the  other  days  of  entry ;  for  the  1st  of 
May^  which  was  the  substantial  time  of  entry  on  the  principal  subject  of  the 
demise ;  or  ev^  ibr  the  25th  of  March^  if  that  were  required. 

Gross,  J.  It  b  right  to  adhere  to  the  rule  laid  down  in  Dot  ▼.  Sptnce^ 
which  is  founded  in  good  sense  and  convenience,  that  the  half-year's  notice 
to  quit  shall  be  ghren  with  reference  to  the  substantial  time  of  entry  of  the 
tenant;  and  when  that  is  must  depend  on  what  is  the  substantial  part  of  the 
thing  demi^  whereon  the  tenant  enters.  Now  here  the  demised  premises 
consisted  of  meadow,  pasture,  and  manufacturing  buildings,  d&c.  on  which 
the  tenant  was  to  enter  at  different  times ;  but  the  substantial  part  of  the  de- 
mise was  the  house  and  manufacturing  buildings,  d&c.  on  which  the  tenant 
was  to  enter  on  the  1st  of  May :  that  therefore  was  the  substantial  day  of  en* 
try.  In  some  cases,  indeed,  it  has  been  said,  that  the  material  time  to  lode  to  is 
the  day  of  payment  of  the  rent :  with  those  cases  I  do  not  meddle  :  it  is  suffi- 
cient to  say,  that  they  do  not  apply  to  the  present  And  there  is  the  less  rea- 
son for  taking  that  as  the  criterion  in  this  case ;  (gt  the  day  of  JPeniecost,  on 
which  the  first  half-year's  rent  was  made  payable,  may  fall  upwards  of  a  month 
soondr  or  later ;  and  it  might  so  happen  that  the  tenant,  if  his  tenancy  were 
determinable  at  that  period,  might  be  deprived  of  so  much  enjoyment  of  the 
premises  demised,  though  he  paid  rent  for  the  whole  year. 

Lawhbucb,  J.  The  question  Is,  if  there  have  been  a  reasonable  notice  (o 
quit  given  in  this  case?  It  was  decided  in  Doe  v.  Spetue  that  half  a  year's 
notice  to  quit  with  reference  to  the  original  time  of  entry  on  the  substantial 
part  of  the  premises  demised  was  sufficient,  though  other  parts,  the  previous 
occupation  of  which  was  only  auxiKary  to  the  principal  subject  of  demise, 
were  to  be  quitted  at  less  than  half  a  year's  notice,  with  reference  to  the  ongi- 
nal  times  of  entry  on  such  auxiliary  parts.  Now  heie  the  substantial  parts  of 
the  demise  were  the  house  and  manufacturing  buildings,  d&c  which  were 
entered  on  the  1st  of  May ;  and  the  other  parts  of  the  premises,  which  the 
tenant  had  liberty  to  enter  before,  were  only  auxiliary  to  these. 

Lb  Blanc,  J.  The  substantial  time  of  entry  is  not  necessarily  to  be  col- 
lected from  the  rent  days,  though  it  happened  in  the  case  of  Doe  v.  Spemu 
that  the  tenant  entered  on  the  substantial  part  of  the  premises  on-  the  day  from 
which  the  rent  was  reckoned.  But  here  the  rent  is  reserved  on  a  day  op 
which  no  part  of  the  premises  were  entered  by  the  tenant  In  this  case  the 
prinoipal  parts  of  the  subject  demised  were  the  house  and  buildings  which 
were  demised  for  the  purpose  of  carrying  on  a  manufacture  there ;  and  these 
were  entered  on  the  1st  of  Jfojf :  and  therefore  the  giving  six  months  notice 
to  quit  with  rdation  to  that  which  was  the  substantid  time  of  entry  is  suffi- 
cient, without  reference  to  the  times  of  entry  on  the  other  parts  .which  were 
merely  auxiliary  to  those.  There  was  no  evidence  that  the  meadow  which 
was  entered  on  the  26th  of  December  was  to  be  used  as  a  bleaching  ground; 
and  it  is  certain  that  it  could  not  be  so  used  in  the  first  instance  by  the  in- 
coming tenant,  before  he  had  entered  upon  the  house  and  odier  buildings 
where  the  manufecture  was  to  be  carried  on. 

Rule  discharged.(l) 

(1)  Vide  Doe  d.  fiaopv  ▼.  Hmoord,  11  Eait,  496,  and  the  editor's  note  to  Dam  d.  Bnm 
▼.  J{aw2£fu,  10  Eaet,  9®,  where  the  easae  relatiBf  to  motUe  tofuUup  eoUected  end  «^ 
ranged. 
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Hinde  v.  Whitehouse  and  Galan. 

7  East,  568.    Jane  20, 1806. 

Sojpn,  which  were  in  the  King'e  warehouBe  under  the  locks  of  the  King  and  the  owner, 
from  whence  they  could  not  be  removed  till  the  duties  were  paid,  were  advertised  for 
sale  by  auction  on  the  80th  of  Stptemhtr  ;  when  samvles  of  half  a  pound  weight  from 
each  ROffshead,  dra#n  o^sr  the  sugars  had  been  weighed  and  the  duties  ascertained 
at  the  King*a  beam,  were  producml  to  the  bidders  assembled ;  and  the  auctioneer, 
(having  then  before  him  the  printed  catalogue  of  sale,  containing  the  lots,  marks, 
and  number  of  hhds.,  and  the  gross  weights  of  the  sugars  :  and  also  another  written 
paper  containing  the  eandUUms  of  sale^  wnich  latter  he  read  to  the  bidders,  as  the  con- 
ditions on  which  the  sugars  mentioned  in  the  catalogue  were  to  be  sold  ;  hut  the  two 
papers  were  neither  externally  annexed  nor  contained  any  internal  rrferenee  to  each  other ^y 
wrote  down  on  the  catalogue  the  name  of  the  highest  bidder,  and  the  sum  bid  for  the 
particular  lots ;  having  first  informed  the  bidders  that  the  duties  were  not  then  paid, 
out  would  be  paid  on  the  narrow  by  the  seller :  and  aAer  the  biddings  closed,  the  sam- 
ples were  delivered  to  and  accepted  sy  the  vurchaser^  according  to  the  usual  practice  at 
such  sales,  as  part  of  his  purchase  to  make  up  the  quantity  markeoi  as  weighed  at  the 
Kinc's  beam  :  and  a  fire  having  consumed  the  sugars  on  the  22d  of  Septen^gr^  before 
ibe  duties  could  be  paid,  and  without  the  drfault  of  the  seller :  Held, 

1st,  That  at  common  law  there  was  a  sale  to  change  the  nroperty  at  the  time  and  place 
of  auction  ;  though  the  goods  could  not  be  delivered  till  *the  dattes  were  paid,  which 
was  known  at  the  time ;  such  beins  the  manifest' intent  of  the  contracting  parties  :  and 
consequently,  that  the  loss  most  fiiTl  upon  the  buyer. 

2dly,  That  assuming  a  sale  of  aoods  6v  auction  to  be  within  the  17th  section  of  the  statute 
of  frauds  29  Car.  2.  e.  3,  (which  whether  it  were  or  not  was  not  now  necessary  to  be 
decided,)  and  therefore  requiring  to  be  evidenced  by  a  memorandum  in  writing  of  the 
bargain  signed  by  the  party  to  be  chaiged,  or  his  authorized  agent,  except  where  the 
buyer  shall  receive  part  of  the  goods  sold ;  yet  here  the  delivery  to  and  acceptance 
of  the  samples  by  the  buyer;  which  delivery  was  made  as  part  of  the  thing  purchased, 
and  upon  which  the  duties  were  paid ;  at  any  rate,  took  the  case  out  of  the  statute. 

3dly,  It  seems,  tbat  taking  sales  or  goods  by  auction  to  be  within  the  17th  section,  the 
auctioneer  or  broker,  who  is  a  middle  man,  must  be  taken  to  be  the  agent  of  both  par- 
ties, so  as  to  bind  the  purchaser  by  his  signature. ' 

IN  Qsmmptii  the  plaintiff  declared,  that  on  the  20tb  of  September  1805,  at 
Liwerpo^^  he  was  lawfully  poeseeaed  of  300  hbda.  of  sugar,  then  lying  in  a 
certain  warehouse  there,  and  caused  them  to  be  put  up  lor  sale  by  public  auc- 
tion upon  the  followmg  conditions;  "  the  highest  bidder  to  be  the  purchaser, 
and  in  case  of  dispute,  the  lot  to  be  put  up  again,  The  sugars  to  be  taken 
with  all  faults  and  defecU  as  ihey  now  are,  at  the  King^s  weights  and  tares, 
with  the  aOmoanee  of  draft,  or  ro^eighed  giving  up  the  draught.  To  he  at 
the  purchaser's  risk  from  the  time  of  sole ;  and  to  be  positively  removed  within 
two  months,  or  rent  to  be  paid  for  any  longer  time  they  may  remain.  Pay- 
ment to  be  made  on  delivery  of  invoices  by  approved  bDls  on  London  to  the 
satisfaction  of  the  seller  not  exceeding  ihree  months  date.  Not  to  advance 
less  than  9d.  per  cwt  at  each  bidding.''  Of  which  conditions  the  defendants 
had  notice.  That  the  defendants  were  the  highest  bidders  at  such  sale  for 
two  lots  of  the  said  sugars,  consisting  of  27  hhds.,  and  became  purchasers  of 
the  same  at  the  price  of  74s.  per  cwt  at  the  King's  weights  and  tares,  with 
the  allowance  of  draft.  That  the  price  of  the  27  hhds.  amounted  to  1265^ 
Us.  ^.  That  the  plaintiff,  on  the  23d  of  September,  delivered  to  the  defend- 
ants an  invoice  of  the  27  hhds.,  whereupon  they  became  liable  to  p^  him 
the  12661.  111.  3d.  But  that  the  defendants  did  not  make  payment,  d&c. 
There  were  other  counto  laying  the  contract  more  generally.  To  all  which 
the  defendants  pleaded  the  general  issue.  The  cause  was  tried  before  Rooke, 
J.  at  the  last  assizes  at  Lancaster ;  and  the  point  in  dispute  was,  whether  the 
plaintiff  or  defendants  should  bear  Uie  loss  of  the  suj^ars  in  question,  which 
were  knocked  down  to  the  defendants,  by  the  auctioneer,  at  the  sale  on  the 
SOth  of  September,  and  which  were  burned  on  the  22d  of  September,  by  an 
accidental  fire  in  one  of  the  king's  warehouses  at  Liverpool,  where  they  were 
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dqxwited.  It  was  proved  that  the  sagars,  ailer  being  landed  at  Liverpool  on 
the  plaintifT's  account,  were  deposited  in  one  of  the  king's  warehouses  there,, 
under  the  locks  of  the  king  and  of  the  plaintiff,  from  whence  they  could  not 
be  removed  until  the  duties  were  paid.  Previous  to  the  sale,  samples  were 
taken  of  the  sugars,  about  half  a  pound  weight  out  of  each  hogshead,  accord- 
ing to  custom.  The  printed  catalogues  of  goods  for  sale  was  made  out  in  this 
form  and  distributed :  "  To  be  sold  by  auction,  at  Waierhouse  and  Silts 
office,  on  Fridatf  the  30th  of  Septembtr  1805,  at  1  o'clock,  300  hhds.  Jamaica 
sugar,  just  landed.  For  particulars  apply  to  Thomas  Hinde,  merchant,  or 
Waierhouse  and  SiU,  brokers. 


Lot. 

Mark. 

Hdds. 

Gross  Wt. 

1. 

LA. 

10 

119        3         9 

2. 

10 

121        0         7 

dtCv 

* 

' 

23. 

R.  H. 

12     . 

169        3       13 

d&c. 

27. 

15 

207        2       13 

d£.C. 

At  the  time  of  the  sale  the  auctioneer's  printed  catalogue  lay  on  the  desk 

before  him. 

and  he  wrote  down  in  the  same  litae  with  the  lot  purchased  the 

name  of  the 

highest  bidder,  or 

purchaser,  and  the 

price  bid  per  cwt.  thus : 

Lot. 

Mark. 

Hdds. 

Gross  Wf. 

23 

R.  H. 

12 

169    3    13 

~j,    \  Whitekouse  and 
^^-  ]         Galon. 

27 

15 

207    2    13 

-.     \  Whitekouse  and 
^^-  \          Golan. 

The  auction  was  holden  at  the  time  and  place  appointed,  and  was  conduct- 
ed^ by  Mr.  SiU,  as  auctioneer.     There  was  no  other  sale  on  the  same  day. 
The  samples  were  exhibited  in  the  sale  room,  and  the  lots  in  question  were 
knocked  down  to  the  defendants  as  the  highest  bidders.     At  the  commence- 
ment of  the  sale,  the  auctioneer,  having  the  catalogue,  and  also  a  written  pa- 
per containing  the  conditions  of  sale,  in  his  left  hand,  at  the  saYne  time,  read 
the  latter  paper,  as  the  conditions  on  which  the  sale  of  the  sugars  mentioned 
in  the  catalogue  was  to  proceed,  to  the  company  assembled,  (including  one  of 
the  defendants)  which  paper  was  entitled,  *'  conditions  of  sugar  sale,  Septem* 
her  20th,  1805;"  and  which  paper  he  afterwards  deposited  on  his  desk  under 
the  catalogue,  on  which  catalogue  he  wrote  his  minutes  of  the  bidders'  names 
and  prices ;  but  the  two  papers  were  not  fastened  together  in  any  manner. 
He  also  made  the  following  declaration  by  parol  to  the  bidders,  which,  after 
the  sale,  his  clerk  wrote  down  upon  the  paper  of  conditions  of  sale.     "  N.  B. 
These '  sugars,  gentlemen,  have  been  drawn  in  the  warehouse  within  the  last 
two  days :  as  such,  no  allowance  whatever  will  be  made,  except  where  an  evi- 
dent error  is  manifest.     The  duties  are  not  yet  paid,  but  we  intend  paying 
them  to-morrow  morning"    It  is  customary  at  such  sales  to  give  an  option  to 
the  purchaser  to  take  the  sugars  sold  according  to  the  weights  taken  at  the 
king's  beam,  which  were  marked  in  the  catalogue,  or  to  have  them  reweigh- 
ed :  to  this  (^tion  one  of  the  conditions  of  sale  points.     But  it  is  the  constant 
practice  for  the  purchaser  to  declare  his  option  before  he  leaves  the  sale  room, 
if  he  wish  to  have  them  reweighed,  in  order  that  the  seller  may  know  bow  to 
make  out  the  invoices ;  otherwise,  if  he  then  declare  no  option,  the  invoices 
are  made  out  according  to  the  weight  at  the  king's  beam.     In  the  present 
case  the  d^endants  declared  no  option.     The  sugars  are  always  weighed  on 
landing,  before  they  are  put  into  the  warehouse ;  on  which  weighing  the  duties 
are  ascertained ;  and  after  that  the  samples  are  drawn.    The  samples  are 
always  delivered  to  the  purchaser  as  a  part  of  his  purchase  to  mah  up  the 
quantity ;  and  were  accordin^y  delivered  to  the  defendants  on  the  same  day 
after  the  sale.    The  invoices  were  made  out  on  Saturday  the  21st  of  Septenh 


IN  THE  FORTY-SIXTH  YEAR  OP  GEORGE  HI.         263 

ber,  but  were  not  delirered  to  the  defendants  till  Monday  the  23d,  after  the 
fire  happened.  The  duties  are  always  included  in  the  price  of  the  sugars, 
and  such  duties  are  always  paid  by  the  vendor,  and  are  so  required  to  be  by  the 
Stat.  41  Geo.  3.  c.  44,(a)  and  till  paid  the  sugars  cannot  be  removed  from  the 
Icing's  warehouse.  The  sale  was  over  by  a  quarter  past  4  o'clock  on  Friday 
the  20th,  but  from  the  hours  of  office  and  the  distance  there  was  not  time  after 
the  sale  to  get  the  entries  made,  arid  to  pay  the  duties.  Saturday  and  Sun- 
day were  holidays  at  the  Custom-Chouse ;  and  Monday  the  23d  was  kept  as  such, 
being  the  king's  coronation  day.  The  circumstance  of  Saturday  being  a 
holiday  was  not  recollected  at  the  time  of  the  sale,  when  the  auctioneer  de- 
clared that  the  duties  should  be  paid  on  the  morrow ;  but  the  circumstance 
was  mentioned  by  the  defendant,  Wkitehouse,  to  a  clerk  of  Waterhouse  and 
Sill,  On  this  point  the  jury  found  that  there  was  no  neglect  in  the  vendor  as 
to  the  non-payment  of  the  duties  before  the  fire  happened,  which  was  in  the 
course  of  Sunday  the  22d..  The  auctioneer  said,  that  it  often  happened  that 
purchasers  sold  their  sugars  again  before  the  duties  were  paid,  and  before  they 
were  delivered  out  of  the  warehouse ;  and  that  after  the  Are  the  defendants 
gave  him  instructions  to  take  care  of  the  goods,  and  save  what  he  could,  with^ 
out  prefudice  to  the  rights  of  the  parties. 

Upon  this  proof  it  was  objected,  that  there  was  no  legal  evidence  sufficient 
to  fix  the  defendants  with  the  purchase  of  these  goods  within  the  statute  of 
frauds ;  there  being  no  memorandum  in  writing  of  the  contract  signed  by  the 
parties,  or  their  authorized  agent.  That  the  auctioneer  was  no  authorized 
agent  of  the  vendees ;  but  that  supposing  he  were  so,  the  whole  contract  must 
appear  upon  the  paper  signed  by  him  with  the  names  of  the  defendants,  where- 
as the  conditions  of  sale,  which  formed  an  essential  part  of  the  contract,  were 
not  so  signed,  nor  in  any  ways  connected,  except  by  parol  testimony,  which 
was  inoperative  by  the  statute,  with  the  catalogues  signed.  And  that  the  deli- 
very of  the  samples  was  diverso  intuitu,  and  not  fa  part  of  the  goods  contracted 
for.  The  learned  judge  over-ruled  the  objection,  but  reserved  the  point ;  and 
a  verdict  was  found  for  the  plaintiff  for  1110/.  Whereupon  a  rule  fim  was  ob- 
tained in  Easter  term  last,  for  setting  aside  the  verdict,  and  granting  a  new 
trial,  upon  the  same  grounds  of  objection;  which  rule  was,  in  this  term, 
opposed  by  Park^  Topping,  and  Scarlett,  who  shewed  cause,  and  supported 
by  Sir  F.  Gibbs,  Marshall,  Serjt.,  Holroyd,  and  Littledtde.  The  case  was 
much  acgued,  upon  the  circumstances  of  it ;  but  it  is  sufficient  to  state  the 
general  points. 

On  the  part  of  the  plaintiff  it  was  contended,  1st,  that  sales  by  auction  are 
not  within  the  statute  of  frauds  29  Car.  2.  c.  3.  s.  17,  at  all,  because  from  the 
publicity  of  such  transactions  there  is  no  danger  of  perjury  in  the  fabrication 
of  pretended  contracts,  which  it  was  the  object  of  the  statute  to  guard  against 
in  private  transactions,  such  alone  being  open  to  that  danger.  For  which  they 
cited  the  opinion  thrown  out  in  Simon  v.  Meiivier  or  Motivos,  1  Blac.  Rep. 
GOl,  2,  and  3  Burr.  1922.  2dly,  That  if  such  sales  were  within  the  statute,  yet 
that  the  requisites  of  it  were  complied  with  here,  either,  1st,  by  the  written 
memorandum  of  the  contract  of  sale,  on  which  was  subscribed  the  name  of 
the  purchaser,  made  at  the  time  by  the  auctioneer,  who  was  to  be  considered 
as  the  agent  of  both  parties,  according  to  the  case  cited.  And  they  contended 
that  the  conditions  of  sale  being  on  a  separate  piece  of  paper  made  no  diffe- 
rence ;  being  exhibited  together  with  the  paper  so  subscribed  at  the  time  of 
the  JMle,  as  forming  part  of  the  terms  on  which  the  contract  of  sale  was  to  be 
made :  and  that  it  was  not  necessary  for  the  two  papers  to  be  attached  to  each 
other  by  a  pin  or  other  fastening ;  for  the  same  objection  might  still  be  made 
that  whether  so  attached  or  not  at  the  time  must  be  proved  by  parol  evidence. 
But  that  if  the  objection  had  any  weight,  it  would  go  the  length  of  proving 

(a)  And  vide  39  &  40  Geo.  3.  e.  46. 
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thst  no  parol  evidence  could  be  given  to  shew  that  the  printed  canditioos  ex- 
hibited at  the  time  of  the  sale  were  part  of  the  terms  of  sale,  since  they  were 
not  annexed  to  the  written  contract  subscribed  with  the  purchaser's  name  by 
the  auctioneer.  Or,  2dly,  that  at  any  rate,  the  case  was  taken  out  of  the  st^ 
tute  by  a  pctrt  deUvtry  of  the  goods  sold ;  which  the  delivery  of  the  samples 
must  be  taken  to  be ;  being  accounted  for  as  part  of  the  quantity  sold,  and  in- 
cluded as  such  in  the  weight  at  the  king's  beam,  by  which  the  duties  were 
ascertained. 

On  the  part  of  the  defendants  it  was  urged,  1st,  that  the  words  of  the  I7tfa 
section  of  the  statute  comprehended  all  contracts  for  the  sale  of  ffoods  for  101. 
or  upwards,  without  any  distinction  between  sales  by  auction  and  other  sales  ; 
though  if  the  positive  words  of  the  statute  could  be  dispensed  with  by  gene- 
ral reasoning,  the  frequent  disputes  which  arose  at  public  sales,  concerning 
the  terms  of  the  biddmg,  riiewed  that  they  were  as  much  within  the  mischief 
meant  to  be  guarded  against  as  any  other  sales :  the  condition  might  be  varied 
during  the  sde,  or  a  new  condition  added ;  or  one  set  of  conditions  might  be 
substituted  for  another  afterwards.  2dly,  Supposing  such  sales  to  be  within 
the  statute,  it  was  contrary  to  the  plain  fact  to  consider  the  auctioneer,  who 
was  appointed  and  paid  by  the 'seller  alone,  and  over  whom  the  purchaser  had 
no  controul,  as  the  agent  of  the  latter.  That  the  memorandum  made  by  the 
auctioneer  of  the  purchaser's  name  and  the  sum  bid  was  merely  for  the  pri- 
vate information  of  his  employer,  and  which  the  buyer  had  no  right  to  inspect. 
And  they  denied  the  authority  of  ^mon  v.  MeHvier  on  both  points ;  which, 
they  said,  had  been  broken  in  upon,  with  respect  to  sales  of  kmd  by  auction, 
in  Walker  v.  Canstabie,  1  Bos.  &  Pull.  306,  in  C.  B.,  8iansfield  v.  Johnsmt, 
1  Esp.  N.  P.  Cas.  101,  before  Ld.  C.  J.  Etye,  and  by  the  Master  of  the  Rolls 
in  Buckmaster  v.  Harrop  ;(a)  and  though  sales  of  land  depend  upon  ano« 
ther  section  of  the  statute ;  yet  in  this  respect  there  is  no  distinction  in  reason 
between  the  two.(6)  3dly,  they  argued,  that  supposing  the  auctioneer  to  be 
the  agent  of  both  parties,  yet  here  was  no  sufficient  memorandum  in  writing 
of  the  bargain ;  because  there  was  no  connection  either  external,  or  internal, 
by  words  of  reference  or  by  the  context,  between  the  paper  signed  by  the  auc- 
tioneer and  the  other  paper  containing  the  conditions  of  sale,  and  which  were 
part  of  the  bargain  of  sale :  and  it  was  the  same  as  if  the  auctioneer  had  ver- 
bally declared  those  conditions.  That  the  statute  did  not  go  to  exclude  pard 
evidence  of  the  real  terips  of  the  contract,  for  otherwise  the  check  intended 
by  the  statute  would  be  nugatory ;  but  only  to  nullify  the  ccmtract  so  made, 
unlete  the  terms  were  committed  to  writing  and  signed,  &c.  That  neither, 
4thly,  did  the  delivery  of  the  samples  take  the  case  out  of  the  statute ;  be- 
cause the  samples  were  delivered  diverso  intuitu,  to  enable  the  purchaser  to 
compare  the  bulk  of  the  goods  with  them,  to  see  that  they  corresponded,  or  to 
sell  by  them  again  :  and  not  as  a  part  of  the  bulk  itself.  And  that  it  made 
no  more  difference  that  the  samples  were  included  in  the  weight  at  the  king's 
beam,  than  if  a  quantity  of  cloth  were  first  measured  and  then  sold,  and  a 
small  strip  were  cut  off  by  way  of  sample  to -identify  the  bulk,  or  to  shew  to 
customers.  Besides  which,  the  duties  were -to  be  paid  by  the  seller ;  and  whe- 
ther he  were  guilty  of  laches  or  not  in  not  having  paid  them  before  the  acci- 
dent, yet  the  bulk  could  not  have  been  delivered  to  the  pmrchaser  out  of  the 
king's  warehouse  till  the  duties  were  paid ;  but  an  absolute  sale  to  change  the 
property  implies  a  present  power  of  delivery  at  the  place  where  the  goods  are. 

The  Court  said,  they  would  deliver  their  opinion  on  the  next  day ;  which 
was  now  done  by 

(a)  7  Yes.  jun.  345.  Bat  vid.  what  was  said  by  Lord  Eldon^  C.  in  CoUs  v.  Trecothiek^ 
9  Yea. Jun.  249. 

(h)  By  the  4th  sect,  to  affect  lands,  the  note,  Sui.  mast  be  signed  by  an  agent  there- 
unto lawfully  authorized  hy  writing,  &c.  which  words  «« ky  writing,*'  are  omitted  in  tho 
17th  sect  touching  the  sale  of  goods. 
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Lord  ELLBiTBOftouoH,  C.  J.  This  was  the  case  of  a  sale  by  auctioii  of 
Migars  in  the  king's  warehouse,  and  whieh  were  afterwards  burnt  whilst  they 
remained  there  under  the  king's  lock,  and  deposited  there  for  the  receiving  of 
the  king's  duties.  And  the  question  is,  Whether  such  a  sale  of  those  goods 
lias  taken  place  as  is  sufficient  to  ckcmgt  the  property ^  and  to  make  them  the 
goods  of  the  purchasers  t  The  goods  were  put  up  to  sale  on  the  20th  of 
September^  in  pursuance  of  a  catalogue  of  sale  which  had  been  previously 
distributed  Ua  that  purpose,  containing  the  lots,  marks^  number  of  hogs* 
heads,  and  gross  weights  of  the  sugars,  and  referring  for  ftirther  particulars 
to  the  brokers;  and  they  were  sold  on  that  day^  according  to  certain 
conditions  of  sale,  which  the  auctioneer  reUd  to  the  bidders  assembled,  as  the 
conditions  on  which  the  sale  of  the  sugars  enumerated  in  the  catalogue 
was  to  be  made ;  (his  Lordship  here  described  the  catalogue  and  read  the 
conditions  of  sale,  as  before  stated ;)  and  the  auctioneer  also  informed  thetn 
that  the  duties  were  not  then  paid,  but  would  be  paid  by  the  sellers  on  the 
morrow.  It  is  admitted,  however,  that  no  laches  is  imputable  to  the  sellers 
for  the  non*payment  of  the  duties  between  the  time  of  sale  and  the  fire, 
which  happened  on  the  22d  of  Septtmber,  Two  questions  have  been  made  on 
the  17th  section  of  the  statute  of  frauds,  upon  which  questions  depends  whe* 
ther  what  has  passed  between  the  parties  us  to  those  goods  constituted  a 
Talid  contract  of  sale  in  respect  to  them.  The  first  question  argued  upon 
the  latter  words  of  that  section  is  this :  Is  the  writing  which  has  been  put 
upon  the  catalogue  of  sale  by  the  auctioneer  '*  a  note  or  memorandum  in  writ* 
ing  of  the  bargain  made  and  signed  by  the  parties  to  be  6harged  by  the  contract, 
or  their  agents  thereunto  lawfully  authorised"  within  the  meaning  of  the 
statute?  The  second  question  is,  whether  this  be  a  case  in  which  the  buyer 
can  be  said  to  have  "  accepted  part  of  the  goods  sold,  and  actually  received 
the  same  7"  But  independently  of  and  besides  these  questions,  it  has  been 
said,  that  sales  by  auction  are  not  within  the  statute ;  and  the  case  of  Simon 
V.  Motivos,  reported  in  3  Burr.  1921,  and  I  Blac.  Rep.  5d9,  has  been  relied  on. 
The  report  in  Burrow  does  not  distinctly  mention  this  latter  point.  But 
in  the  report  of  Sir  W,  Blackstone,  Lord  Mansjield,  speaking  of  sales 
by  auction,  says,  "  The  solemnity  of  that  kind  of  sale  precludes  all  perjury 
as  to  the  fact  itself  of  sale."  He  then  mentions  the  case  of  k  sale  of  su- 
gars by  auction,  which  were  **  afterwards  consumed  by  fire  in  the  auction 
warehouse,  and  where  the  loss  fell  upon  the  bUyer."  He  afterwards  adds, 
**  according  to  the  inclination  of  my  present  opinion  auctions  in  general  are 
not  within  the  statute."  And  Mr.  Justice  Wibnot  says,  that  he  **  inclined  to 
think  that  sales  by  auction,  openly  transacted  before  500  people,  are  not  with^ 
in  the  statute."  With  all  deference  to  these  opinions  I  do  not  at  present 
feel  any*  sufficient  reason  for  dispensing  with  the  express  requisition  of  a 
memorandum  in  writing  in  a  statute  applying  to  all  sales  of  goods  above  the 
value  of  10/.,  without  exception,  merely  because  the  quantum  of  parol 
evidence  in  the  case  of  an  auction  is  likely  to  render  the  danger  of 
perjury  less  considerable.  That  argument  in^  a  degree  applies  to  all 
sales  in  market  overt :  and  if  we  once  get  loose  ft'om  the  positive  words  of 
the  statute,  it  will  become  a  question  only  of  the  quantum  and  degree  of  dan- 
ger of  perjury  in  each  particular  instance:  which  opens  a  doctor  to  an 
indefiniteness  of  construction  founded  on  all  the  varying  circumstances  of 
the  time  and  frequency  of  persons  attending  the  phce  of  sale,  and  the  like ; 
which  would  be  destructive  of  all  certainty  of  practice,  and  render  the 
rule  of  the  statute  perhaps  more  mischievous  than  beneficial  to  the  trading 
world  who  are  to  be  governed  by  it.  I  am  not  therefore  prepared  to  say,  that 
sales  by  auction  are  not  meant  to  be  comprehended  within  the  statute.(l) 
Nor  would  I  be  understood  as  giving  any  conclusive  opinion  to  the  contrary : 

(1)  Vide  note  (3)  to  Ifidker  v.  Constable^  1  Bos.  &  Pull.  307.    (Day's  edit.) 
Vol.  IV.  34 
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neither  is  it  necessary  that  I  should  upon  the  present  occaaioa.     The  first 
question  on  the  letter  of  the  statute  is,  is  this  a  memoranduni  of  the  bargain 
made  bif  an  agent  of  both  parties  ?    In  respect  to  sales  of  goods»  it  has  been 
uniformly  so  holden  ever  since  the  case  of  Simon  v.  MoHeos  ;  and  it  would  be 
dangerous  to  break  in  upon  a  rule  which  affects  all  salea  made  by  brokers  act- 
ing between  the  parties  buying  and  selling,  and  where  the  memorandum  in 
the  broker's  book,  and  the  bought  and  sold  nates  transcribed  therefrom  and 
delivered  to  the  buyers  and  sellers  respectively,  have  been  holdeo  a  sufficient 
compliance  with  the  statute  to  render  the  contract  of  sale  binding  on  each. 
All  the  great  transactions  of  sale  in  this  great  city  are  so  conducted,  and 
stand  on  this  foundation  of  legality  only :  and  it  is  too  late,  I  conceive,  to 
draw  it  into  question.(l)     Supposing  the  auctioneer  or  broker  for  sale  to  be 
the  agent  of  both  parties,  the  question  then  is,  has  he  made  a  memorandum 
of  the  bargain  in  this  case  ?  and  it  appears  to  me,  that  he  has  not.     The  mi- 
nute made  on  the  catalogue  of  sale,  which  is  not  annexed  to  the  conditions  of 
sak,  nor  has  any  internal  reference  thereto  by  context  or  the  like,  is  a  mere 
memorandum  of  the  name  of  a  person,  whom  perhaps  we  may  intend  to  be  tie 
purchaser^  and  of  the  quantity  and  price  of  the  goods,  which  we  may  perhaps 
on  the  foot  of  such  memorandum  also  intend  to  have  been  sold  to  the  person 
so  named  in  the  catalogue.     But  in  treating  it  as  such  memorandum  through- 
out, we  must  intend  also  (contrary  to  the  fact)  that  the  goods  were  sold  f<Nr 
ready  money,  and  unattended  by  the  circumstances  specified  in  the  conditions 
of  sale.     And  the  conditions  of  sale,  though  as  unsigned  they  cannot  be  evi- 
dence of  the  bargain  itself,  are  yet  capable  of  being  given  in  evidence ;  and 
accordingly  have  been  so,  as  a  part  of  the  transaction  between  the  parties,  and 
in  order  to  shew  that  it  was  on  those  conditions  that  the  goods  were  sold.    I 
am  of  opinion  therefore  that  the  mere  writing  on  the  catalogue,  not  being  by 
any  reference  incorporated  with  the  conditions  of  sale,  is  not  a  memorandum 
of  a  bargain  under  those  conditions  of  sale.  (2) 

As  to  the  next  question  on  the  statute ;  inasmuch  as  the  half  pound  sample 
of  sugar  out  of  each  hogshead  in  this  case  is,  by  the  terms  and  conditions  of 
sale,  so  far  treated  as  a  part  of  the  entire  bulk  to  be  delivered,  that  it  is  con- 
sidered in  the  original  weighing  as  constituting  a  part  of  the  bulk  actnaUy 
weighed  out  to  the  buyer;  and  to  be  allowed  for  specifically,  if  he  should 
choose  to  have  the  commodity  reweighed;  I  cannot  but  consider  it  as  a  part 
of  the  goods  sold  under  the  terms  of  the  sale^  accepted  and  actually  received  as 
such  by  the  buyer.  And  although  it  be  delivered  partly  aHo  intuitu,  namely, 
as  a  sample  of  quality,  it  does  not  therefore  prevent  its  operating  to  another 
>con8istent  intent  also  in  pursuance  of  the  purposes  of  the  parties  as  expressed 
in  the  conditions  of  sale,  namely,  as  a  part  delivery  of  the  thing  itself ,  as  soon 
as  in  virtue  of  the  bargain  the  buyer  should  be  entided  to  retain,  and  should 
retain  it  accordingly.  i 

As  to  the  last  point  made  in  argument,  viz.  that  there  has  been  no  effectual 
sale  in  this  case  made,  because  the  commodity  was  incapable  of  delivery  till 
the  king's  duties  were  paid,  and  which  were  to  be  paid  by  the  sdler ;  I  think 
that  th^  sale,  within  the  meaning  of  the  parties  to  the  conditions,  was  com- 

(1)  Vide  Rueker  y.  Cammeifer,  1  Esp.  105.  Sogden's  Vend.  69, 60. 
.  (2)  But  where  a  bill  of  parcels,  in  which  the  vendor's  name  was  printed,  was  deliver- 
ed to  the  vendee,  at  the  time  of  an  order  for  the  future  delivery  of  goods,  and  the  Tender 
afterwards  wrote  a  letter  to  the  vendee  referring  to  the  order ;  it  was  held  that  the  bill 
of  parcels  connected  with  the  letter  amounted  to  a  sufficient  raemomndum  of  the  con- 
tract within  the  eUtnte  of  frauds.  Smundersan  v.  Jackson  ^  oj.  2  Bos.  &. Pull.  236.  So 
where  goods  were  sold  l»y  auction  to  an  agent,  the  auctioneer  wrote  the  initials  of  the 
agent's  oame,  together  with  the  prices,  oppoeite  the  lots  purchased  by  him,  in  the  print- 
ed catalogue,  and  the  principal  afterwards,  in  a  letter  to  the  acent,  recognized  the  pur- 
chase ;  it  was  held  that  the  entry  in  the  catalogue  coupled  wiui  the  letter  constituted  a 
sufficient  memorandum  to  Ratiefy  the  statute.  PkiUimare  4-  al,  r.  Barry  ^^  al.  I  Gampb. 
513. 
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plete,  8o  as  to  cast  the  sabsequent  risk  of  loss  upon  the  buyer.  The  words, 
•*  time  of  sale,"  and  "  highest  bidder  to  be  the  porchaser,"  all  evidently  relate 
to  the  transaction  of  selling  at  the  time  and  place  of  auction ;  which  was  con- 
sidered between  them  as  effectual  for  the  purpose  of  transferring  the  property 
and  the  consequent  risk  of  loss '  from  the  buyer  to  the  seller,  notwithstanding 
the  intermediate  right  of  custody  or  lien  upon  the  goods  in  the  crown  until 
the  duty  should  be  paid.  Besides,  after  earnest  given,  the  vendor  cannot  sell 
the  goods  to  another  without  a  default  in  the  vendee :  and  therefore  if  the 
▼endee  do  not  come  and  pay  for  and  take  away  the  goods,  the  vendor  ought  to 
go  and  request  him ;  and  then  if  he  do  not  come  and  pay  for  and  take  away 
the  goods  in  a  convenient  time,  the  agreement  is  dissolved^  and  the  vendor  is 
at  liberty  to  sell  them  to  any  other  person.  Per  HoU,  C.  J.  in  Longford  v. 
Adnanistratrizof  Tiler,  Salk.  113.  So  in  Noy's  Maxims,  88,  it  is  said,  "If 
I  sell  my  horse  for  money,  I  may  keep  him  until  I  am  paid ;  but  I  cannot  have 
an  action  of  debt  until  he  be  delivered :  yet  the  property  of  the  horse  is  by 
the  bargmn  in  the  bargainor  or  buyer.  But  if  he  do  presently  tender  me  ray 
money,  and  I  do  refuse  it,  he  may  take  the  horse,  or  have  an  action  of  detain- 
ment. And  if  the  horse  die  in  my  stable  between  the  bargain  and  delivery,  I 
may  have  an  action  of  debt  for  my  money,  because  bjf  the  bargain  the  property 
was  in  the  buyer,"  On  this  latter  ground,  therefore,  I  do  not  think  that  the 
sale  is  incomplete.  And  as  the  statute  has  been  satisfied  by  a  part  delivery  of 
the  goods  sold,  accepted  by  the  buyer,  I  thing  the  contract  of  sale  valid  as  far 
as  respects  the  statute  also,  and  that  the  rule  for  a  new  trial  should  be  dis* 
charged. 

Some  of  the  Judges  on  the  bench  conceiving  that  the  Lord  Chief  Justice 
had  questioned  generally  the  authority  of  the  case  of  Simon  v.  Metivier,  de- 
sired to  have  it  understood  that  they  concurred  in  the  judgment  delivered  in 
this  case,  on  the  ground  that  a  part  delivery  of  the  thing  Ix^ught  (which  they 
considered  the  delivery  to  and  acceptance  of  the  samples  by  the  buyer  to  be 
in  this  case)  took  the  case  out  of  the  statute ;  leaving  the  authority  of  that 
case  to  stand  as  it  did  before  on  its  own  ground,  untouched  and  unsanctioned 
by  the  present  decision.  But  the  Lord  Chief  Justice  declared,  that  the  only 
part  of  that  case  which  he  meapt  to  question,  though  it  was  unnecessary  at 
present  to  decide  upon  it,  was  the  opinion  thrown  out  that  auctions  were  not 
within  the  statute,  of  which  he  should  reserve  his  approbation  for  future  con^ 
sideration.  But  as  to  the  other  point  there  decided,  that  supposing  sales  by 
auctioneers  or  brokers  to  be  within  the  17th  section  of  the  statute,  the  auc- 
tioneer or  broker  must  be  taken  to  be  the  agent  of  both  parties,  the  practice 
had  become  so  settled  since  the  decision  of  that  case,  that  it  would  be  dange- 
rous to  shake  it^  and  it  was  not  his  intention  to  question  it.(l) 

Rule  discharged. 


The  King  v.  The  Commissary  of  the  Consistorial  and  Episco- 
pal Court  of  the  Bishop  of  Winchester  in  and  for  the  Parts 
of  Surry. 

7  East,  573.    June  21, 1806. 

Where  there  is  no  regular  preeidinc  sworn  officer  at  an  election  (a.  g.  of  churoh warden, 
one  of  whom  by  custom  wss  choEen  by  parishioners  paying  scot  and  lot,  and  the  other 
appointed  by  the  rector,  which  latter  in  fact  presided)  the  control  of  the  election  de- 
▼oWes  at  common  law  upon  the  electors  themselves  ;  but  unless  there  be  a  custom  to 
regulate  the  timo  for  making  such  election,  it  is  not  competent  to  a  majority  of  the 
electors  assembled  at  the  time  of  such  election  to  narrow  the  period  which  the  com- 

(1)  [**  In  the  case  of  sales  by  auction,  it  seems  to  be  now  settled,  that  the  auctioneer  is 
an  agent  lawAiUy  authorized  by  the  buyer  to  sign  a  contract  for  him ;  though  it  is  other- 
wise where  the  auctioneer  himself  brings  the  aotion."   2  Steph.  N.  P.  1994. — W.] 
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wtereapon  the  fonoer  was  declared  duly  elected ;  aad  afterwards  proaented 
hiooaelf  to  the  commissairy  to  lie  sworn  into  the  dCce,  which  the  commissary 
refused  to  do»  allegiDgthat  a  caveat  had  been  entered  against  him  by  Mr. 
Martyr.  That  not  more  than  two  other  persons  claimed  to  vote  at  the  eleo* 
tioB,  who  were  prevented  by  the  dosing  of  the  poU  at  four  o'clock  on  the 
7\u$day.  The  affidavits  in  answer  to  the  rule  stated^  that  Mr.  Martyr  was 
in  Landam  at  the  time  of  the  election,  and  did  not  retura  to  Chtil^ord  till 
some  days  afterwards.  That  he  never  aathorized  any  person  to  consent  to 
closing  the  poll  at  foar  o'clock  on  the  Tiusday,  and  that  the  same  was  done 
witho^  his  privity  or  consent  That  to  the  best  of  the  dqponents'  knowledge 
and  belief  it  has  not  been  iisnal  to  close  the  poll  on  such  elections  until  all 
the  persons  hairing  a  right  to  vote  have  voted,  without  the  express  consent  of 
the  candidaites ;  «id  that  such  consent  was  given  m  1706,  in  the  election, 
when  Mr.  Martyr  was  the  successful  candidate.  That  when  the  poll  was 
dosed  on  the  present  occasion  there  reoudned  43  persons  entitled  to  vote, 
who  had  not  given  their  votes,  several  of  whom  would  have  voted  for  Mr. 
Martyr,  if  not  prevented  by  the  dosing  of  the  pdl  at  diat«time;  and  in 
partiottlar,  five  voters  deposed  that  they  went  to  the  church  about  four  o'clock 
cm  the  Tuesday  for  that  purpose,  but  were  told  th^  were  too  laie ;  and  a  sixth 
deposed  that  he  did  not  know  of  the  resolution  for  closing  the  poll  then,  and 
that  it  was  his  intention  to  have  voted  for  Mr.  Martyr,  if  his  vote  would  have 
served  his  election  :  and  others  deposed,  that  they  had  protested  against  the 
resdtttion  for  closing  the  poll  on  the  I^esdajf,  but  were  aver-ruled  by  a  ma- 
jority of  the  vestry  present. 

Best,  Serjt.,  Oamno,  and  Feake  shewed  cause  against  the  rule,  and  con* 
tended  that  no  resolution  of  the  vestry  to  close  the  poll  at  any  particular  time 
was  legal ;  at  least,  not  without  sufficient  previous  notice  given  to  all  the  elec- 
tors of  such  a  resolution  being  intended  to  be  made ;  but  that  the  poll  must 
be  kept  open  as  long,  at  least,  as  the  voters  were  continuing  to  come  in  to  vote, 
and  until  such  an  interval  elapsed  without  any  voter  coming  in  as  made  it  rea- 
sonable to  conclude  that  no  more  intended  to  vote.  7hat  it  was  plain  that 
that  period  had  not  arrived,  as  the  poll  was  closed  while  the  voters  were  still 
coming  in  to  vote,^  and  while  above  forty  voters  remained  unpolled.  And  they 
also  denied  that  four  o'clock  the  second  day  was  a  reasonable  time  fodr  closing 
the  pdl,^  as  the  right  of  voting  was  not  confined  to  residents  in  the  parish ; 
and  the  notice  given  the  day  before  might  not  be  in  time  to  reach  the  non- 
residents, even  if  it  were  sufficiently  notorious  within  the  parish ;  which  they 
denied  that  it  wa&. 

Sir  V.  Gibbs,^  contra,  relied  upon  the  custom  stated  in  the  affidavits,  for  the 
majority  of  the  vestry  to  resolve  on  the  first  day  at  what  hour  on  the  second 
day  the  poll  should  be  closed,  and  four  o'dock  appeared  to  be  the  latest  hour 
for  that  purpose ;  which  he  cootended  was  a  reasonable  time  for  180  voters  to 
poll,  and  sufficient,  unless  any  of  them  kept  back  for  the  purpose  of  serving  a 
particular  candidate  who  wished  for  delay.  He  observed,  that  there  appeared 
no  right  in  the  rector's  churchwarden  to  preside  at  the  dection,  and  therefore 
the  right  of  adiournmeot  and  of  regulating  the  manner  and  time  of  taking  the 
poll  devdved  by  common  law,  according  to  Stougktan  v.  Reynolds,  2  Str. 
1045,  upon  the  whole  body  of  electorS|  to  be  exercised,  as  in  other  cases,  by 
the  majority  assembled.  And  notice  of  the  intention  to  come  to  such  a  reao- 
lution  on  the  first  day  was  rendered  unnecessary  by  the  custom.  At  any  rate, 
sufficient  colour  of  an  election  was  shewn  to  warrant  the  issuing  of  the  num- 
damus  to  try  the  validity  of  it. 

Lord  Ellbnborouoh.  C.  J.  ^  The  custom  stated  is  a  sufficient  foundation 
for  the  Court  to  grant  th''        ^  I  cannot  make  out  upon  these  affidavits 

how  the  rector^s  church*  lod  presiding  officer  :  be  is  not  sworn. 

Then  here  was  an  de  "^ontroul  of  the  electors  themsdves; 

and  if  there  were  a  cue  it  at  n  oaitain  period,  that  would 
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govern :  but  withoat  any  custom  there  must  be  some  limits  if  the  limit  were 
assigned  by  a  competent  authority,  and  were  in  itself  reasonable.  Now  pat- 
ting out  of  the  question  the  resolution  of  the  Testry  on  the  first  day  to  deter- 
mine the  election  at  four  o'clock  in  the  evening  of  the  second  day,  it  still  ap- 
pears that  for  200  years  past  there  has  been  no  instance  of  an  election  of 
churchwarden  continuing  beyond  four  o'clock  on  the  second  day.  I  see  no- 
thing unreasonable  in  this  limit ;  and  at  any  rate,  it  is  sufficient  to  warrant  un 
in  letting  the  mandamus  go. 

Gross,  J.  declared  himself  of  the  same  c^inion ;  relying  on  the  custom 
stated,  which  appeared  to  allow  reasonable  time  for  the  voters  to  come  in. 
And  he  observed,  that  this  was  not  like  an  election  of  members  to  serve  in 
parliament,  which  might  happen  at  any  period ;  but  here  the  election  com- 
menced annually  on  a  certain  day,  Easter  Monday,  which  was  known  to  all 
the  voters,  and  therefore  they  were  less  open  to  be  surprised. 

Lawrencs,  J.  It  is  true,  that  the  electors  cannot  narrow  the  time  which  the 
common  law  or  custom  would  allow  for  making  the  election ;  yet  there  being 
no  instance,  as  appears  by  the  affidavits,  of  a  poll  for  the  election  of  church- 
warden in  this  parish  continuing  open  beyond  four  o'clock  on  the  second  day, 
it  is  evidence  of  its  being  part  of  the  custom  that  the  votes  must  be  given 
within  that  time :  and  here  too  notice  fit  and  reasonable  in  itself  was  giren 
the  day  before  at  the  vestry  that  the  poll  would  be  then  closed.  The  only 
doubt  which  I  feel  is,  whether  that  notice  were  sufficiently  public. 

Lb  Blanc,  J.  If  there  had  been  no  custom,  there  would  have  been  a  diffi- 
culty in  the  case ;  but  if  there  be  a  custom  to  conclude  the  poll  at  a  certain 
time,  that  being  a  reasonable  time,  the  voters  must  tender  their  votes  within 
it :  and  this  is  fit  to  be  tried. 

It  was  then  agreed  that  the  validity  of  the  election  should  be  tried  in  an  issue. 


The  King  v.  Hopkins  and  Wife. 

7  East,  579.    June  21, 1806. 

The  court  will  grant  a  habeas  carjms  to  bring  up  the  body  of  a  baatard  child,  within  the 
age  of  nurture,  for  the  purpose  of  restoring  it  to  the  custody  of  the  mother,  from  whose 
quiet  possession  it  was  taken  at  one  time  by  fraud,  and  afterwards  by  force  :  and  this 
without  prejudice  to  the  question  of  guardianship,  which  belongs  to  the  Lord  Chan- 
cellor representing  the  King  in  Chancery. 

GARROW moved  yesterday,  on  behalf  of  the  mother  of  an  infant  bastard 
child,  for  a  writ  of  habeas  corpus  directed  to  the  defendants,  who  had  gotten 
possession  of  the  child,  to  bring  it  before  the  Court,  in  order  that  it  might  be 
restored  to  her.  The  affidavits,  which  were  very  long,  stated  minutely  all  the 
circumstances  of  the  birth  of  the  child,  and  the  subsequent  events  attending 
the  tracing  of  it  into  the  possession  of  the  defendants ;  from  whence  it  ap- 
peared, that  the  child  was  born,  and  soon  after  baptised,  in  November  1803 : 
that  in  August  1805,  the  defendants  obtained  possession  of  it  by  stratagem 
and  pretence ;  but  soon  after  returned  it  to  the  mother ;  from  whom  it  was 
again  taken  by  force  by  Mrs.  Hopkins  and  two  soldiers  in  January  1806. 

Lord  Ellenborouob,  C.  J.  had  some  doubt  upon  the  opening  of  the  case, 
whether  the  Court  could  interfere  on  behalf  of  the  mother  of  an  illegitimate 
child,  who  had  no  legal  right  to  the  person  of  the  child ;  and  the  question  of 
guardianship  belonging  to  another  forum,  with  which  this  Court  could  not  in- 
terfere ;  and  the  child  not  being  of  an  age  to  complain  for  itself  of  any  illegal 
restraint  on  its  person.  He  therefore  desired  the  matter  to  be  mentioned 
again  on  this  day,  when  the  Court  would  have  had  an  opportunity  of  looking 
into  the  case  of  Dr.  Moseley's  child.(a) 

(a)  Vid.  5  East,  984,  n.  and  JUz  v.  Soper^  5  Term  Rep.  378. 
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Accordingly  on  this  day,  the  matter  being  again  mentioned,  and  the  sub- 
stance of  the  affidavits  fully  stated ; 

Lord  Ellbnborouoh,  C.  J.  said :  It  appears  that  the  mother  of  the  child, 
so  called,  had  it  in  her  quiet  possession^  under  her  own  care  and  protection, 
during  the  period  of  nurture.  That  she  was  first  devested  of  her  possession 
by  stratagem,  and  after  recovering  it  again  was  afterwards  dispossessed  of  it 
by  force.  In  such  a  case,  every  thing  is  to  be  presumed  in  her  favour.  With- 
out touQhing,  thereftur^,  the  question  of  guardianship,  we  think  that  this  is  a 
prcper  occasion  for  the  Court,  by  means  of  this  remedial  writ,  to  restore  the 
child  to  the  same  quiet  custody  in  which  it  was  before  the  transactions  hap- 
pened which  are  the  subject  of  complaint ;  leaving  to  the  proper  forum  the 
decision  of  any  question  touching  the  right  of  custody  and  guardianship  of 
this  child  with  which  we  do  not  meddle.(a) 

'     ,  Writ  granted. 


Gould  and  Another  v.  Holmstrom. 

7  East,  580.    June  21, 1506. 

Bail  in  eitori  who  were  excepted  to,  and  did  not  justify,  were  relieved  from  proeeed- 
ingt  againit  them,  though  no  other  bail  had  been  put  in  ;  but  they  were  maae  to  pay 
the  costs  up  to  this  time,  the  plaintiiT  having  been  induced  by  former  cases  to  proceed 
against  them. 

UPON  a  rtile  nisi  for  entering  an  exoneretur  upon  the  hail^piece,  and  to  stay 
proceedings  against  the  bail  in  error,  it  appeared  that  judgment  was  signed  in 
this,  the  original  action,  in  Trtiit^y  term  1805 ;  and  on  the  16th  of  July  fol- 
lowing, a  writ  of  error  was  brought,  when  Pitt  and  Gerrard  were  put  in  as 
bail  in  error,  who  were  excepted  to  on  the  20th ;  and  on  the  24th,  a  notice  of 
justification  was  given  that  they  would  justify  on  the  first  day  of  Michaelmas 
term  last ;  but  they  never  did  justify,  though  they  remained  on  the  bail-piece ; 
and  on  the  20th  of  January  1806,  the  writ  of  error  was  non-prossed  for  want 
of  the  bail  justifying. 

Park  and  Bawen  shewed  cause  against  the  rule,  and  contended  that  the 
bail  were  liable,  though  they  were  at  first  excepted  to,  and  had  not  justified ; 
for  they  still  remained  upon  the  bail-piece,  and  might  have  rendered  their 
principal  ;(6)  and  he  had  had  all  the  benefit  of  delaying  the  original  plaintifi*'s 
suit  by  means  of  such  bail  put  in.  They  said,  that  there  was  no  instance  of 
the  first  excepted  bail  being  exonerated,  unless  other  bail  had  been  put  in  and 
justified ;  as  m  Jones  v.  Tubb,  1  Wils.  287,  and  Sayer,  58 ;  Fulk  v.  Baurke,  1 
Blac.  462,  and  Waller  v.  Green,  Sayer,  808. 

Sir  V.  Gibbs,  in  support  of  the  rule,  said  that  the  only  necessity  for  bail  in 
error  since  the  statutes  of  Car.  2,  was  to  stay  execution ;  but  they  must  be 
such  bail  as  the  Court  shall  allow  of;{e)  and  that  description  does  not  apply 
to  bail  excepted  to  and  not  justifying.  The  defendants  in  error,  by  excepting 
to,  reject  as  far  as  in  them  lies,  the  bail,  and  make  their  election  to  sue  out 
execution  on  the  original  judgment  if  the  bail  do  not  justify ;  which  they 
might  have  done  in  this  case.  And  it  is  no  objection  that  the  original  plain- 
tiff were  prevented  from  suing  out  execution  during  the  long  vacation ;  for 
so  they  would  have  been  before  the^stat.  16  &  17  Car.  2.  c.  8.  s.  3,  being  tied 
up  by  the  writ  of  error.  Besides,  it  was  according  to  the  practice  of  the  Court 
in  this  case  to  take  till  the  then  pext  term  to  see  whether  the  bail  should  be 
allowed  or  not,  of  which  no  party  can  complain.    At  any  rate,  the  plaintiffs 

(a)  Vid.  De  ManneviUe^s  case,  10  Ves.  jun.  59. 
(k)  Vi.  Rex  Y.  The  Sheriff  of  Essex,  5  Term  Rep.  633. 

(c)  Vi.  3  Jac.  1.  c.  8,  made  perpetual  by  3  Car.  1.  c.  4.  s.  4,  and  13  Car.  S.  at.  8.  c.  2.  s 
9,  and  16  &  17  Car.  2.  c.  8.  s.  3. 
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should  haTo  withdraim  their  exceptkn  to  the  bail  befora  they  proceeded  agaiiut 
them. 

l%e  Omrt  thm  nid,  that  the  party  who  takes  exception  to  the  bail  pat  in 
oonsidera  them  as  no  bail  unlena  they  jjustifr,  and  therefore  not  hayingr  josti- 
fied,  they  moat  be  comidered  as  no  bail.  Bat  inasmvch  ae  tbe  bail  bad  ne- 
glected to  apply  to  the  Coart  to  be  stnick  oat  pf  tbe  bail^iece,  by  which  the 
plaintifis  had  been  induced  to  commence  proceedings  against  tfaem»  op  the 
authority  of  the  former  cases,  tbe  Court  directed  the  bail  to  pay  the  costs  of 
those  proceedings  up  to  tJiis  time,  and  then  to  be  discharged. 

Rule  diaoharged. 


Wardell  v.  Gooch. 

7  Cut,  682.    Jane  21,  1806. 


The  Court  will  discbarge  a  married  woman  on  filing  common  ball,  who  was  sued  for 
goods  sold  and  delivered  to  her  by  the  plaintiff,  knowing  at  the  time  that  she  was  a 
married  woman,  though  living  apart  firom  her  husband,  with  a  separate  naaintenance. 

GARROW  hud  obuined  a  rale  calling  on  the  plaintiff  to  shew  caase  why 
the  defendant  should  not  be  discharged  out  of  custody  on  filing. common  bail, 
on  an  affidavit  that  she  was  a  marri^  woman  at  the  time  of  the  debt  contract- 
ed, which  was  for  goods  sold  and  delivered,  and  that  the  plaintiff  knew  it. 

Sir  V,  Gibbs^  who  now  shewed  caasei  said  that  it  also  iqppeared  by  affidavit 
that  the  defendant  was  living  apart  from  her  husband  at  the  time,  and  had  a 
separate  maintenance. (a)     But 

Lord  Ellenborouoh,  C.  J.  said,  that  he  saw  no  objection  to  relieving  her 
in  this  summary  way  \  the  plaintiff  having  dealt  with  her,  knowing  her  to  be 
a  married  woman. 

Per  Curiam,  Rule  absolute.(6) 

Richmond  v.  Johnson,  Clerk. 

7  Cast,  583.    June  21, 1806. 

If  there  be  a  oertiBoate  against  any  more  oosta  than  damages^  upon  the  stat.  43  Eiix.  e.  6. 
s.  2,  tbe  plaintiff  shall  not  haye  the  costs  of  the  double  pleas  on  which  all  the  issues 
were  found  for  him,  althoush  the  judge  haye  not  certified  under  the  stat.  4  Ann.  c.  16. 
s.  5,  that  the  defendant  had  probable  cause  to  plead  the  several  special  matters ;  that 
section  which  says,  that  **  if  a  terdict  be  fonnd  on  any  issue  for  the  plainttfi^  costs 
•*  shall  be  given,  Ac.  unless  the  judge,  who  tried  the  said  issue,  shall  certify,"  dbc.  not 
applying  to  cases  where  one  at  least  of  the  special  pleas  is  found  for  the  defendint, 
which  would  entitle  him  to  the  general  costs. 

TRESPASS  ^r  taking  and  carrying  away  the  plaintiff's  goose,  and  con- 
verting it  to  the  defendant's  use.  Pleaa,  Ist,  not  guilty.  2d,  (with  leave  of 
the  court)  a  justification,  that  the  defendant,  as  vicar,  &c.  was  entitled  to  the 
tithe  of  geese,  and  that  the  plaintiff  being  liable,  d^c.  rendered,  and  the  de- 
fendant accepted  the  goose  as  tithe.  3d,  (with  like  leave)  that  the  goose  was 
taken  by  the  licence  of  the  plaintiff:  on  all  which  issues  were  taken,  and  a 
general  verdict  was  found  for  the  plaintiff,  on  the  whole,  with  35.  damages. 
And  the  Judge  having  certified  against  any  more  costs  than  damages  on  the 
stat.  43  Eliz.  c.  6.  s.  2 ;  but  not  having  certified  on  the  stat.  4  Ann.  c.  16.  s. 
5,  that  the  defendant  had  a  probable  cause  to  plead  the  several  special  mat- 
ters ;  a  rule  nt5t  was  obtained  for  directing  tbe  master  to  allow  the  plaintiff 


(a)  Vi.  Corkett  ▼.  PodnUx  etut.  1  Term  Rep.  5. 


hj  Vi.  MarskMll  v.  Aatton,  8  Term  Rep.  545.    [flee  also  addidons  by  tbs  praeent  edi- 
tor to  Harg.  Sl  But.  Co.  Litt.  vol.  3. 133.  a.  n.  (3).J 
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the  Costs  of  the  special  pleas  found  for  hwi,  upon  the  authority  of  the  stat.  of 
Anne,  which  directs  that  if  a  verdict  be  found  upon  any  such  issue  for  the 
plaintiff,  costs  skaU  be  given  at  the  dUeretidn  of  the  Court,  unless  the  Judge 
who  tried  the  said  issue  shall  certify  that  the  defendant  had  a  probable  cause 
to  plead  such  matter,  &c. 

WaUan  shewed  cause  against  the  rule,  ^d  argued  that  the  stat.  of  Anne 
was  not  meant  ta  repeal  the  statute  of  Elizabeth,  and  did  not  apply  to  a  case 
where  all  the  issues  being  found  don  the  plaintiff,  he  would  have  been  entitled 
to  his  costs,  of  course,  except  for  the  certificate  granted  under  the  statute  of 
Elizabeth.  But  that  the  stat.  of  Anne  only  applied  to  cases  where  several 
justifications  being  pleaded  which  would  bar  the  action^  one  of  thera  is  found 
for  the  defendant,  which  would  entitle  him  to  the  costs  of  the  cause ;  there, 
unless  the  judge  certify  that  the  defendant  had  probable  cause  to  pl^d  the 
other  bars  which  are  found  for  the  plaintiff,  the  latter  shall  be  entitled  to  de* 
duct  the  costs  of  those  unnecessary  pleadings.  And  he  referred  to  Hovard  v. 
Cheshire,  Sayer,  260,  as  in  point ;  where  it  is  said  to  have  been  resolved  at  a 
meeting  of  dl  the  judges,  that  if  there  be  a  certificate  upon  the  stat.  43  Eliz. 
the  plaintiff  shall  not  have  the  co6t&  of  any  plea  pleaded  with  leave  of  the 
Court ;  although  the  issue  be  found  for  him,  and  the  judge  have  not  certified 
that  the  defen£mt  had  a  probable  cause  for  pleading  the  matter  therein  pleaded, 

HuUock,  in  support  of  the  rule,  denied  die  autlK>rity  of  that  case,  and  said 
that  the  reasoning  on  which  it  was  decided  was  not  well  founded.  Before  the 
statute  of  Anne  a  defendant  could  not  plead  more  than  one  plea  in  bar,  and 
when  the  legislature  gave  him  the  privilege  to  plead  several  bars,  it  was  not 
meant  that  he  should  exercise  it  at  the  expence  and  to  the  oppression  of  the 
plaintiff:  and  therefore  the  statute  directs,  that  if  a  verdict  ^all  be  found  on 
any  issue  for  the  plaintiff,  costs  shall  be  given,  uniess  the  juc^  certify.  It  is 
true,  that  those  costs,  are  there  said  to  be  o^  the  discretion  of  the  Court;  but 
that  is  only  as  to  the  quantum,  and  does  not  extend  to  the  denial  of  costs  alto> 
gether.  And  if  this  construction  hdd,  as  it  is  admitted,  where  one  of  the 
issues  is  found  for  the  defendant,  a  fortiori  it  must  hold  where  they  are  all 
found  for  the  plaintiff.  And  he  referred  to  Jones  v.  Dames,  Barnes,  140 ; 
Greenhow  v.  Islep,  Barnes,  136,  and  Duberly  v.  Page,  2  Term  Rep.  301,  as 
having  put  a  different  construction  on  the  statute^  to  that  adopted  in  Hovard 
V.  Cliskire,  and  as  having  decided  that  the  Court  have  no  discretion  under 
the  stat.  of  Anne  to  deny  the  costs  of  double  pleas  found  for  the  plaintiff,  un«> 
less  the  judge  certify  for  the  defendant  onder  that  statute.  And  he  put  the 
case,  that  the  plaintiff  had  demurred  to  one  of  the  special  pleas,  and  after* 
wards  had  obtained  a  general  verdict  for  35.  at  the  trial,  and  the  judge  had 
certified  against  more  costs  than  damages  under  the  stat.  of  Elizabeth ;  after 
which  the  plaintiff  obtained  judgment  on  the  argument  of  the  demurrer  :  it 
could  not  be  supposed  that  the  certificate  of  the  judge  at  nisiprius  could  bar 
the  plaintiff  of  the  costs  of  his  demurrer. 

The  Court  observed,  that  in  none  of  the  cases  cited  by  the  plaintiff's  coun- 
sel was  there  any  certificate  granted  under  the  statute  of  Elizabeth  to  deprive 
the  plaintiff  of  full  costs.  And  in  order  to  try  whether  this  were  a  case  within 
the  5th  section  of  the  stat.  of  Anne,  (and  if  it  were  not,  it  was  admitted  that 
the  certificate  under  the  stat.  of  Elizabeth  would  bar  the  plaintiff  of  his  full 
costs,  notwithstanding  the  double  pleas  pleaded  by  leave  of  the  Court  under 
the  4th  sec.  of  the  stat  of  Ann.)  they  asked  whether  in  this  case,  where  all 
the  pleas  were  found  for  the  plaintiff,  if  the  judge  had  certified  under  the  sta- 
tute of  Anne,  that  the  defendant  had  probable  cause  for  pleading  them,  and 
had  not  certified  against  full  costs  under  the  statute  of  Elizabeth,  such  certi- 
ficate under  the  statute  of  Anne  could  have  deprived  the  plaintiff  of  his  costs? 
To  which,  if  no  satisfactory  answer  could  be  given,  (and  none  was  given) 
they  thought  it  a  material  argument  to  shew  that  the  5th  section  of  the  stat. 
of  Anne  only  applied  to  a  case  where  one  of  the  special  pleas  was  fimnd  ibr 
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the  defendant.  And  presently  after  Walton  drew  the  attention  of  the  Coart 
to  the  wording  of  that  section  ;  which  was,  that  "  if  a  verdict  shall  be  found 
"  upon  any  issue  (not  issues)  in  the  said  cause  for  the  plaintiff,  costs  shall  be 
"  given,  &c." 

Hullock  referred  also  to  Dodd  vl  Joddrell,  2  Term  Rep.  235 ;  Brook  v. 
WtUet,  2  H.  Blac.  435 ;  VoUum  v.  Simpson,  2  Bos.  &  Pull.  366,  and  Bartltt 
V.  8pooner[  Bull.  N.  P.  335,  as  further  exemplifying  the  construction  put  upon 
the  statute  of  Anne,  which  heliad  contended  for. 

Lord  Ellen^orough,  C.  J.  We  will  look  into  the  cases,  and  if  any  doubt 
should  occur  we  will  mention  it  again.  But  at  present  I  am  inclined  to  think 
that  the  plaintiff  is  deprived  of  his  costs  by  the  certificate  granted  under  the 
St  43  Eliz.  It  is  clear  that  such  would  be  the  effect  of  the  certificate,  except 
so  far  as  it  is  controuied  by  the  5th  section  of  the  stat.  of  Anne.  That  statute 
meant  to  give  an  advantage  to  a  defendant  of  pleading  several  matters ;  though 
in  so  doing  it  provided  that  such  privilege  should  not  be  exercised  vexatiously 
to  the  plaintiff:  therefore  it  says,  that  if  any  issue  shall  be  found  for  the  plain- 
tiff, he  shall  have  costs,  &c.  unless,  &c.  by  which  I  understand,  that  if  any 
one  or  more^of  several  issues  be  found  for  the  plaintiff,  the  rest  being  found 
for  the  defendant,  the  plaintiff  shall  have  his  costs  of  those  pleas  found  for 
him,  unless  the  judge  shall  certify,  &c.  This  was  to  check  a  superfluity  of 
pleading ;  and  was  necessary  to  be  introduced  where  any  one  bar  was  found 
for  the  defendant,  which  would  give  him  the-general  costs  of  the  cause,  except 
for  this  provision  :  but  where  all  the  issues  were  found  for  the  plaintiff,  he  did 
not  want  any  new  provision  to  give  him  the  costs  of  the  pleadings.  And  this 
shews  that  the  statute  of  Anne  was  not  meant  to  apply  to  such  a  case.  Where 
indeed  the  case  is  within  the  5th  section  of  that  statute,  as  if  upon  a  demurrer 
joined  the  matter  be  judged  insufficient,  the  costs  are  in  the  discretion  of  the 
Court  only  as  to  the  quantum :  that  is,  to  be  taxed  by  the  proper  officer  as  in 
other  cases;  or  if  a  verdict  be  found  upon  any  issue  for  the  plaintiff,  &c. 
which  is  to  be  understood  in  the  sense  I  have  before  mentioned :  "  unless  the 
judge  who  tried  the  said  issue  shall  certify,"  &c. :  and  in  that  case  the  defend- 
ant shall  be  exempted  from  the  costs  of  those  issaes  found  for  the  plaintiff, 
which  he  would  otherwise  have  been  obliged  to  pay.  But  here  the  certificate 
under  the  statute  of  Elizabeth  has  taken  away  from  the  plaintiff  all  the  costs 
as  to  all  the  issues  to  which  he  would  have  been  entitled  without  the  aid  of 
the  5th  section  of  the  statute  of  Anne. 

The  other  judges  expressed  their  decided  opinions  that  the  5th  section  of 
the  statute  of  Anne  had  no  reference  to  this  case  where  nil  the  issues  were 
found  for  the  plaintiff,  and  Lawrence,  J.  added,  that  the  question  ought  not  to 
be  disturbed  after  having  been  decided  by  the  opinion  of  all  the  judges,  as 
reported  in  the  case  in  Sayer. 

Rule  discharged. 


The  King  v.  The  Inhabitants  of  the  West  Riding  of  the  County 

of  York- 

7£a8t,588.    June  23, 1806. 

By  the  common  law  declared  and  defined  bv  the  atat.  23  H.  8.  c.  5,  and  subsequent  acts, 
where  the  inhabitants  of  a  county  are  liable  to  the  repair  of  a  public  bridge,  they  are 
liable  also  to  repair  to  the  extent  of  300  feet  of  the  highway  at  each  end  of  the  bridge : 
and  if  indictea  for  the  non-repair  thereof,  they  can  only  exonerate  themselves  by 
pleading  specially  that  some  other  is  bound  by  prescription  or  tenure  to  repair  the 


AT  the  summer  assizes  at  York  in  1803,  this  indictment,  found  at  the  for- 
mer aasizea,  was  tried,  for  a  nuisance  in  not  repairing  a  certain  highway; 
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upon  which  a  special  verdict  was  found,  which  was  removed  by  certiorari  be- 
fi:^e  judgment  into  this  court. 

The  indictment  stated  that  from  time  immemorial  there  was  and  yet  is  a 
oommon  and  ancient  king's  highway,  leading  from  the  market  town  of  Hud- 
dersJUld  in  the  West  Riding  of  the  county  of  York  towards  and  unto  the  mar- 
ket town  of  Manchester  in  the  county  palatine  of  Lancaster ^  in,  through,  and 
over  the  township  of  Quick  in  the  West  Riding,  &c.  used  for  all  the  liege 
subjects  of  the  king  for  themselves  and  with  carriages,  &c.  to  pass,  i&c.  And 
that  a  certain  part  of  the  said  highway,  at  the  said  township  of  Quick  in  the 
West  Riding,  &c.  to  wit,  a  certain  part  thereof  lying  next  adjoining  the  west 
end  of  a  certain  public  bridge  there,  called  Tamewaier  Bridge,  and  within  the 
distance  of  300  feet  thereof,  beginning  at  the  west  end  of  the  said  public 
bridge,  and  extending  from  thence^  westwards,  containing  in  length  45  feet 
and  in  breadth  seven  yards,  and  a  certain  other  part  thereof  lying  next  adjoin^ 
ing  to  the  east  end  of  the  said  bridge,  and  within  the  distance  of  300  feet 
t^eof,  beginning  at  the  east  end  of  the  said  bridge,  and  extending  from 
thence  eastwards,  containing  in  length  150  feet,  and  in  breadth  seven  yards, 
on  the  2d  of  March  42  Geo.  3.  d&c,  at  the  said  township  of  Quick,  &c.  was, 
and  yet  is,  very  ruinous,  and  in  decay  for  want  of  repair,  &c. ;  so  that  the 
subjects  of  the  king  cannot  safely  pass ;  to  the  common  nuisance,  &c.,  against 
the  peace,  dec.  and  against,  the  form  of  the  statutes.  And  that  the  inhabitants 
of  the  West  Riding  of  the  county  of  York  the  said  common  highway,  so  as 
aforesaid  being  in  decay,  of  right  ought  to  repair  and  amend,  when  and  so 
often  as  it  shall  be  necessary.  To  this  the  inhabitants  of  the  West  Riding 
j^eaded  Not  guiUy ;  and  upon  the  trial  by  ajury  of  the  neighbourhood  of  the 
town  of  Leeds,  being  next  adjoining  to  the  West  Riding  returned  by  the  she- 
riff, according  to  a  special  writ  directed  to  him  for  this  purpose,  a  special  ver- 
dict was  found,  stating  in  substance ', 

That  from  time  immemorial  there  has  been,  and  yet  is,  a  common  public 
highway  for  carriages,  dLc.  from  Huddersfield  to  Manchester,  leading  through 
the  township  of  Quick  in  the  West  Riding  of  Yorkshire,  and  across  the  liver 
Tame  there  flowing :  and  that  from  time  immemorial  until  within  time  of  liv- 
ing memory  there  was  no  bridge  across  the  river  Tame  at  QutcA;,  except  a  foot 
bridge,  and  all  persons  having  occasion  to  cross  the  river  there  with  cattle  and 
carriages  went  across  a  ford  in  the  river  ;  the  foot  bridge  being  a  little  higher 
up  the  river  than  the  ford.  That  before  the  year  1756,  a  stone  bridge  for 
carriages,  &c.  called  Tamewater  Bridge,  was  erected  by  voluntary  subscrip- 
tions at  Quick,  five  or  six  yards  higher  up  the  river  than  the  ford ;  which  stone 
bridge  was  in  that  year  swept  away  by  a  flood,  when  the  bridge  was  rebuilt 
with  stone  by  voluntary  subscriptions,  and  made  a  little  longer  than  the  former 
bridge,  and  erected  at  the  ends  of  the  said  highway  next  the  river ;  which  con- 
tinued until  August  1709,  when  it  was  again  swept  away  by  a  flood ;  and 
thereupon  the  same  was  again  rebuilt  with  stone  by  and  at  the  expence  of  the 
inhabitants  of  the  West  Riding,  and  was  finished  on  the  2d  o(  March  42  Geo. 
3,  the  day  mentioned  in  the  indictment,  and  still  continues  there.  And  that 
these  several  stone  bridges  have  been  publicly  used,  and  have  been  and  are  of 
great  public  use  and  benefit ;  and  that  the  present  bridge  has  been  maintained 
and  repaired,  and  is  maintainable  and  repairable  by  the  inhabitants  of  the  West 
Riding.  That  the  present  stone  bridge  was  made  by  the  inhabitants  of  the 
West  Riding  larger  and  wider  than  either  of  the  preceding  bridges ;  and  that 
the  parts  of  the  highway  next  adjoining  to  the  east  and  west  ends  respectively 
of  the  present  bridge,  (being  the  parts  of  the  highway  during  the  time  that 
the  same  was  so  out  of  repair  as  in  the  indictment  mentioned)  were  made 
higher  in  order  to  come  up  to  the  said  bridge,  and  wider  than  they  were  before. 
That  the  township  of  Quick  lies  in  the  parish  of  Saddleworth  in  the  said 
Riding,  which  parish  has  been  immemorially  divided  into  four  districts  called 
Mears,  in  one  of  which  mears,  called  Shaw  Mear,  the  highway  in  Quick  next 
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adjoining  the  west  end  of  the  bridge  lies ;  and  in  another  of  which  meara, 
called  Lords  Mear,  the  highway  in  Quick  next  adjoining  the  east  end  of  the 
bridge  lies :  and  that  the  inhabitants  of  these  respective  mears  have  respec- 
tively repaired  and  maintained  from  time  immemorial  the  aaid  respective  parts 
of  the  highway  adjoining  the  east  and  west  ends  of  the  ford  before  the  bnild- 
ihg  of  the  first  mentioned  carriage  bridge,  6lc,  and  since  adjoining  to  the 
respective  ends  of  the  present  bridge  when  the  same  has  been  out  of  repair ; 
and  that  the  parts  of  the  highway  indicted,  were  oat  of  repair,  dtc.  But 
whether,  &c. 

HoJroyd  for  the  prosecution.  The  Riding  being  liable  to  the  repair  of  the 
bridge  is  in  consequence  liable  to  the  repair  of  300  feet  of  the  highway  adjoin- 
ing each  end  of  it.  And  no  question  can  arise  as  to  any  special  liability  of 
the  respective  Mears,  because  the  general  issue  only  is  pleaded ;  and  any  ques- 
tion of  that  sort  can  only  be  raised  by  a  special  plea.  The  stat.  22  H.  8  c.  5, 
for  repair  of  bridges  and  highways  is  framed  upon  the  presumption  that  the 
inhabitants  of  the  county  were  at  common  law  bound  to  repair  the  bridges 
within  the  same,  where  no  other  persons  were  specially  chargeable  for  such 
repairs ;  for  the  statute  does  not  create  the  charge,  but  only  directs  the  manner 
in  which  it  shall  be  imposed.  The  same  observation  applies  to  the  300  feet 
of  highway  at  each  end  of  the  bridge.  It  directs  (s.  9.)  that  such  portion  of 
the  highway  shall  be  amended  as  often  as  need  shall .  require,  without  saying 
by  whom :  and  it  directs  the  justices  of  the  peace  to  inquire,  hear,  and  deter- 
mine in  their  sessions  respecting  the  repairing  of  the  same,  "  in  as  large  and 
ample  manner  as  they  might  doto  and  for  the  making  and  repairing  of  bridges 
by  virtue  of  that  act."  Now  the  power  given  them  is  to  tax  the  inhabitants  of 
the  county,  which  would  be  absurd  and  unjust,  if  they  were  not  the  persons 
bound  to  the  repair  of  the  highways  at  the  ends  of  the  bridge.  The  statute, 
therefore,  being  only  declaratory  of  the  common  law,  the  particular  and  sum* 
mary  remedy  therein  prescribed  need  not  be  pursued ;  but  an  indictment  lies 
at  common  law  for  the  nuisance.  Lord  Coke^  2  Inst  700, 1, 5,  in  his  comment 
On  this  statute,  not  only  considers  that  the  county  is  at  common  law  liable  to 
the  repair  of  bridge8,(«)  but  also  of  the  300  feet  of  highway  adjoining  the 
ends  thereof;  one  of  them,  as  he  says,  depending  upon  the  other.  So  in  13 
Rep.  33,  after  saying  that  of  common  right  all  the  county  shall  be  charged  to 
the  reparation  of  a  bridge,  because  it  is  a  common  easement  for  the  whole 
county,  and  that  the  stat.  22  H.  8.  c.  5,  was  but  an  affirmance  of  the  common 
law  ;  Lord  Chke  addi^,  '^  So  it  is  of  a  highway  of  common  right ;  all  the  county 
ou^ht  to  repair  it,  because  that  the  county  have  their  ease  and  passage  by  it ; 
which  stands  with  the  reason  of  the  case  of  the  bridge ;"  which  shews  that  he 
was  speaking  of  the  highways  at  the  ends  of  bridges.  The  reason  is  obvious, 
that  where  there  is  a  bridge,  it  necessarily  brings  a  greater  concourse  of  per- 
sons from  the  neighbouring  country  to  that  spot,  in  order  to  pass  the  river  with 
more  convenience ;  Imd  the  repair  of  the  highways  at  the  ends  of  the  bridge 
is  no  more  than  a  compensation  to  the  parish  wherein  the  bridge  stands  for 
the  increased  use  and  expence  of  its  roads.  Dalton,  c.  16,  and  Crompton, 
186  6,  are  also  of  the  same  opinion.  These  refer  to  43  Assize,  pi.  37  :(6) 
where  it  was  presented  in  B.  R,  that  the  Abbot  of  Combe  ought  to  repair 
Chesterfard  bridge,  in  the  county  of  Leicester ;  to  which  he  alleged  a  prior 
record  in  the  same  Court,  by  which  he  was  charged  with  the  repair  of  the  same 
bridge ;  to  which  he  pleaded  that  he  was  only  bound  to  repair  two  arches  of 
it :  and  the  issue  being  joined  thereon,  the  ju^  found  quod  Abbas  de  C.  non 
tenetur  reparare  nisi  duas  arches  pontis  de  C,  et  pontem  ultra  cursum  aquae, 
et  nan  fines  ejusdem  pontis.  To  which  Knivct,  J.  said,  we  must  intend  that 
you  are  bound  to  repair  the  bridge,  and  the  highway  adjoining  to  each  end  of 

(«)  And  Vide  Rex  v.  West  Riding  of  Yorkj  2  East,  348.  '         ~^  ~ 

(h)  This  is  stated  in  Bro.  tit.  Presentments  in  Courts,  22  &  29,  but  more  fully  in  Fitzb. 
Compt.  Just.  186,  and  vide  Fitz.  Nat.  Brev.  127,  writ  de  Rrparatione  Facienda. 
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it,  although  the  soil  be  in  another;  because  the  easement  shaU  be  preserved 
to  the  people,  dz^c.  And  as  it  is  not  found  by  the  record  who  ought  to  repair 
the  remainder  of  the  bridge,  without  which  the  repair  of  the  two  arches  will 
be  of  no  use,  you  cannot  go  acquitted,  but  must  answer  over.  This  must 
have  proceeded  upon  the  same  principle  as  where  the  owners  of  a  certain  e»> 
tate  are  bound  to  the  repair  of  a  bridge  or  road,  it  is  sufficient  to  indict  any 
one  who  is  in  the  possession  of  part  of  the  estate,  and  he  must  get  his  contribu- 
tion from  the  rest.  So  the  subsequent  statutes  of  the  1  Ann.  st  1.  c.  16.  8. 
3.  5.  &  13,  and  the  12  Geo.  2.  c.  29,  which  are  legislative  expositions  of  the 
Stat,  of  H.  8,  assume  the  liability  of  the. county  to  repair  as  well  the  highways 
at  the  ends  of  bridges,  as  the  bridges  themselves. 

Lambe,  contra.  Admitting  that  decided  ca8e8(a)  have  established  the  lia- 
btlity  of  the  county  to  repair  public  bridges  at  common  law ;  yet  such  liability 
has  never  been  extended  to  the  highways  at  the  ends  of  bridges :  nor  does 
it  attach  in  any  case  where  any  other  persons  are  found  to  be  liable  for  the 
repairs,  as  the  Mears  are  in  this  case.  At  common  law,  the  parish,  and  not  the 
county,  is  bound  to  repair  public  highways  within  it ;  and  therefore  the  county 
was  not  bound  to  plead  spechilly ;  but  it  lay  rather  on  the  prosecutor  to  shew 
such  special  matter  in  the  indictment  as  would  charge  the  county,  against 
common  right,  with  the  repair  of  the  highways  in  question  ;  as  by  reason  of 
the  statute  of  Hen.  8,  and  the  appointment  of  the  justices  in  pursuance  of  the 
directions  of  that  act.  [It  was  observed,  that  the  indictment  charged  the  non- 
repair to  be  against  the  form  of  the  statutes.]  The  statute  only  gives  the  jus- 
tices  a  power  to  inquire,  hear,  and  determine  who  are  liable  to  the  repair  of 
bridges  and  highways,  and  to  make  such  process  upon  every  presentment  be- 
fore them  against  such  as  ought  to  be  charged  for  the  repair,  "  as  it  shall  seem 
by  their  discretions*  to  be  necessary  and  convenient  for  the  speedy  amendment 
thereof."  To  avoid  all  difficulty  as  to  the  exact  limit  where  the  bridge  ended 
and  the  common  highway  began,  the  justices  had  power  given  them  to  exer- 
cise their  discretion  within  300  feet  how  far  the  county  (where  no  other  was 
found  specially  liable  to  the  repair)  should  repair  it ;  and  to  that  extent  they 
are  required  to  tax  the  inhabitants  of  the  county.  Then  that  method  ought  to 
have  been  pursued  which  the  statute  points  out,  and  not  the  remedy  by  indict- 
ment, which  is  not  given.  The  3d  section,  which  expressly  creates  the  duty 
of  the  county  to  repair  decayed  bridges,  where,  according  to  the  2d  section, 
it  is  not  known  who  else  are  liable,  is  silent  as  to  the  repair  of  the  highways 
at  the  ends:  and  therefore  no  indictment,  lies  in  this  case  in  that  general 
clause.  And  if  this  could  be  maintained  it  would  take  away  the  discretion 
which  the  act  meant  to  vest  in  the  justices.  [T^ord  Ellenborough,  C.  J.  The 
discretion  given  is  rather  as  to  how  much  of  tne  three  hundred  feet  is  neces- 
sary to  be  repaired.!  The  discretion  is  as  to  the  apportioning  how  much  of 
the  three  hundred  feet  should  be  repaired  by  the  county,  and  how  much  by  the 
parish,  where,  as  is  said  in  2  Inst.  705,  no  others  are  found  liable  to  repair  the 
whoIe«  The  application  should  have  been  for  a  numdamus  to  the  justices  to 
apportion  the  respective  parts.  And  this  is  analogous  to  other  cases,  as  where 
highways  are  found  to  be  narrow,  a  discretionary  power  is  given  by  the  gene- 
ral highway  act  to  the  magistrates  on  application  in  certain  cases  and  within 
certain  limits  to  widen  them ;  but  no  indictment  lies  against  the  parish  for  not 
widening  them.  Neither  can  any  instance  be  found  of  an  indictment  against 
a  county  for  the  non-repair  of  the  highways  at  the  ends  of  bridges.  The  case 
in  43  Assize,  pi.  37,  is  merely  the  opinion  of  a  single  judge,  and  the  result  of 
it  is  not  intelligible.  The  abbot,  in  answer  to  a  presentment  for  the  non-re- 
pair of  a  bridge,  shewed  by  the  finding  of  a  jury  on  a  former  presentment, 
that  he  was  only  liable  to  repair  two  arches  of  the  bridge ;  and  yet  he  is  not 

(a)  They  are  all  collected  in  Rex  v.  The  InhMtants  of  the  West  Kding  of  Yorkshire, 
%  Eut,  m 
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acquitted,  because  he  did  not  repair  the  highways  at  the  end  of  the  bridge,  or 
shew  who  else  was  liable.  [Lord  Ettenbortmgh,  C.  J.  The  case  shews  the 
general  opinion  then  entertained  that  the  highways  at  the  ends  of  bridges  were 
considered  as  excrescences  of  the  bridges  themselves,  and  that  the  liability  to 
repair  the  one  followed  the  other.]  The  statutes  of  Anne  and  Geo.  3,  do  not 
carry  the  matter  further  than  the  prior  statute  of  Hen.  8. 

Holroyd  in  reply.  The  argument  of  the  defendants  is  founded  upon  the 
assumption  that  the  county  is  not  liable  at  comm<»i  law  to  the  repair  of  the 
highways  adjoining  the  ends  of  bridges,  which  is  contradicted  by  the  authori- 
ties cited.  The  statute  of  Hen.  8,  merely  fixed  the  limit  of  the  liability  at 
t)00  feet  from  the  ends  of  the  bridge,  which  before  might  have  been  doubtful 
at  common  law,  or  have  depended  upon  the  particular  cirjcumstances  of  each 
case.  But  the  statute  itself  assumes  the  prior  liability,  and  merely  directs 
how  the  county  shall  be  assessed.  Then  if  the  county  be  prima  fade  liable 
at  common  law,  it  can  only  get  rid  of  the  indictment  by  shewing  specially 
some  other  person  bound  by  tenure  or  prescription  to  sustain  the  charge. 
Rez  V.  The  City  of  Norwich,  1  Stra.  180,  182. 

Lord  Ellenborouoh,  G.  J.  As  this  case  comes  before  us  upon  a  special 
verdict,  and  will  probably  be  carried  further,  we  will  consider  it  together ; 
though  I  have  no  doubt  at  present  upon  the  subject.  I  consider  it  as  having 
been  laid  down  long  ago  by  Lord  Coke,  that  the  300  feet  of  highway  at  the 
ends  of  the  bridge  are  to  be  taken  as  part  of  the  bridge  itself;  being  in  the 
nature  of  the  thing  intimately  connected  with  it,  and  the  exact  limits  difficult 
in  some  cases  to  be  ascertained  from  the  continuation  of  arches  beyond  the 
sides  of  the  river.  The  stat  of  Hen.  8,  meant  to  define  the  limit  which 
perhaps  was  uncertain  at  common  law ;  but  the  statute  stiU  proceeds  upon 
the  assumption  that  there  existed  a  common  law  liability  for  the  county 
to  repair  the  highways  at  the  ends  of  the  bridge  as  well  as  the  bridge  itself, 
as  appendages  to  it  All  the  authorities  cited  go  to  shew  that;  and  so 
do  the  requisitions  of  the  subsequent  statutes  of  Anne  and  Geo.  2.  The 
only  question  is,  Whether,  as  up  to  the  time  of  the  indictment  for  the  non- 
repair of  this  newly  erected  bridge  in  the  place  of  the  former  bridge,  the 
Mears  had  been  in  the  habit  of  repairing  the  highways  at  the  ends  of  the 
bridge,  that  makes  any  difference  ?  But  it  seems  to  me,  that  the  new  bridge, 
having  been  once  adopted  as  a  public  bridge,  must  be  taken  to  be  so  with  all 
its  consequences  and  appendages.  And  even  if  that  were  otherwise,  it  may 
be  proper  to  consider  whether  the  special  matter  found  by  the  jury  should  not 
have  been  pleaded. 

Cur.  adv.  vuU. 

His  lordship  now  delivered  the  unanimous  opinion  <^  the  Court  After 
stating  the  indictment  and  special  verdict — 

The  single  question  arising  on  this  special  verdict  is,  Whether  the  high- 
way, adjoining  a  common  public  bridge,  at  each  end  thereof,  to  the  extent  of 
300  feet  from  the  bridge,  is  of  common  right  to  be  repaired  by  the  inhab- 
itants of  the  County  or  Riding  in  which  such  bridge  stands?  or,  in  other 
words,  Whether  a  different  rule  of  law  prevails  with  respect  to  the  300  feet 
of  the  highway  at  each  end  of  a  public  bridge  from  that  which  prevails  with 
respect  to  the  bridge  itself;  for  it  seems  to  be  admitted  in  argument  on 
the  part  of  the  defendants,  that  this  Tamewater  Bridge  is  of  common  right  to 
be  repaired  by  all  the  inhabitants  of  the  West  Riding ;  «nd  that  if  the  high- 
way at  each  end  of  it,  to  the  length  of  300  feet,  be  by  the  common  law  sub- 
ject to  the  same  rule,  as  to  repairs,  as  the  bridge  itself,  that,  notwithstand- 
ing the  facts  found  by  this  special  verdict,  inasmuch  as  the  defendants 
have  pleaded  only  not  GniUy,  and  not  shewn  by  plea  that  any  other  persons 
are  bound  by  tenure  or  prescription  to  repair  it,  the  common  law  liability  of  the 
defendants  must  remain.  Afler  the  case  of  The  King  against  The  Inhabitants 
of  the  West  Riding  of  Yorkshire,  5  Burr.  2504,  respecting  the  bridge  over 
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Ohsbvme  Beck^  it  could  not  be  argued  that  this  bridge,  though  built  originally 
by  subscription  in  lieu  of  a  foot  bridge,  haying  become  of  public  use  and 
benefit,  was  not  chargeable  on  the  Riding  at  large.  But  it  has  been  endea- 
▼oured  to  separate  the  highway  at  each  end  of  the  bridge  from  the  bridge 
itself,  and  to  subject  it  to  a  different  rule  of  law.  This  we  think  cannot 
be  done.  The  highway  within  the  limits  of  300  feet  at  each  end  is  depend- 
ent on  the  bridge  as  to  its  form  and  dimensions ;  its  level  must  be  varied 
as  the  bridge  is  made  higher  or  lower,  so  as  to  make  the  ascent  or  descent 
more  gradual :  and  we  see  no  reason  to  construe  the  stat.  22  Hen.  8,  as 
declaratory  of  the  common  law  with  respect  to  bridges,  and  introductory  of  a 
new  rule  of  law  with  respect  to  the  highway^  at  each  end  of  them.  The 
Stat.  1  Ann.  stat.  1.  c.  18,  made  for  explaining  and  altering  the  stat.  22  H.  8, 
favours  this  construction :  all  its  clauses  and  provisions  coupling  the  bridge 
with  the  highway,  and  considering  them  as  bound  by  the  same  rule  of  law 
with  respect  to  the  repairs  of  them.  So  the  law  was  understood  by  the 
Judges  in  the  time  of  Ed.  3,  as  appears  by  the  case  cited  by  Mr.  Holroyd 
from  the  Year  Book,  43  Assize  pi.  37,  and  referred  to  in  Bro.  Ab.  pi.  22, 
Presentments  in  Courts.  The  case  is  this. — It  was  presented  in  the  King's 
Bench  before  Knivet  and  Ing,  that  the  abbot  of  Combe  ought  to  repair  the 
bridge  of  Chesterford,  in  the  county  of  Leicester ;  upon  which  a  distress  was 
awarded  against  the  abbot ;  who  now  came  and  alleged  a  record  in  the  same 
Court  of  King's  Bench,  that  how  he  was  heretofore  before  Chehre  impeached 
for  the  same  bridge ;  when  he  came  and  pleaded  that  he  was  not  bound  to  re- 
pair, except  two  arches  of  the  same  bridge ;  upon  which  issue  was  joined  ; 
and  the  inquest  came  and  found  for  the  abbot.  Judgment  if  he  should  be 
now  charged.  And  the  record  was  read,  which  was,  *'  Whereupon  the  jury, 
d£^c.  who  say  upon  their  oaths  that  the  abbot  of  C  is  not  bound  to  repair,  except 
two  arches  of  the  bridge  of  T.  and  the  bridge  ultra  cursum  aqu<B,  and  not 
the  ends  of  the  bridge."  Knivet,  We  intend  that  you  are  bound  to  repair 
the  bridge,  and  the  highway  adjoining  the  one  end  of  it  and  the  other,  although 
the  soil  may  be  in  another  ;  so  that  the  easement  shall  be  saved  to  the^  public. 
And  you  are  bound  to  make  the  bridge  of  sufficient  height  and  strength  for 
the  course  of  the  water.  And  although  by  the  accretion  of  water  the  ends 
shall  be  removed,  yet  you  are  bound  to  pursue  the  course  of  the  water,  and 
to  repair  the  highway,  without  leave  of  him  to  whom  the  land  belongeth. 
And  inasmuch  as  in  this  case  it  is  not  found  nor  limited  in  the  record  who 
ought  to  repair  the  remainder  of  the  bridge,  and  without  doing  so  it  will  be 
of  no  value  :  although  it  should  be  found  that  the  arches  are  sufficiently  made, 
yet  this  shall  not  discharge  you  :  therefore  see  whether  you  can  say 
any  thing  else.  From  this  case  it  is  clear,  that  in  those  days  the  charge  of 
repairing  the  highways  at  the  ends  of  a  bridge  was  considered  as  belonging 
prima  fade  to  the  party  chargred  with  the  repair  of  the  bridge  itself.  And  the 
statute  of  H.  8,  may  be  considered  as  having  specified  the  distance  of  300 
feet  firom  the  ends  of  bridges,  for  the  purpose  of  reducing  to  more  convenient 
certainty  what  should  in  all  cases  thereafter  be  considered  as  the  extent  and 
limit  of  this  charge  upon  the  county.  We  are  therefore  of  opinion  that  upon 
the  facts  stated  on  this  record,  judgment  must  pass  for  the  crown. 

Judgment  for  the  crown. 


The  King  v.  The  Bishop  of  Oxford. 

7  East,  600.    Jane  23, 1806. 

A  chapel  in  the  township  of  P.  was  endowed  in  14S8  bv  a  deed  executed  by  the  then 
impropriator  of  the  rectory,  the  then  vicar,  and  the  inhabiunts  of  the  township,  and 
confirmed  by  the  diocesan ;  whereby,  in  consideration  of  a  yearly  payment  to  the  vi- 
car, it  was  provided  that  the  curate  of  the  chapel  should  receive  all  the  tithes  due  to 
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the  vicar  from  the  said  inhabitants  and  should  be  appointed  by  them ;  under  which 
deed  they  continue4  to  exercise  the  power  of  appointment  and  presentation.  lu  1797, 
an  act  passed  for  inclosing  open  lands  in  the  township,  in  which  it  is  recited,  as  ir  a 
matter  of  doubt,  whether  the  curate  were  entitled  to  the  small  tithes,  or  to  a  modus  io 
Hen  of  tithes;  the  decision  of  which  is  left  untouched  by  the  act.  In  1801,  upon  a 
vacancy,  the  inhabiunts  appoint  and  present  a  curate,  upon  an  afreement  signed  by 
him  and  the  principal  inhabitants,  wherein  they  state  that  he  is  anpointed  to  the  cu- 
racy, &^'  and  to  the  money-payment  of  401.  8s.  2d.  annuaUy,  paydtle  out  of  the  lands 
and  hereditaments  in  P.  in  right  of  the  said  curacy,  together  with  surplice  fees,  and  all 
other  profits,  privileges,  and  appurtenances  to  the  same  belonging,  ana  of  right  payable. 
That  the  inhabitants  considering  that  sum  not  sufficient  for  the  proper  support  of  the 
curate  had  voluntarily  agreed  with  him  to  pay  a  further  annual  sum  of  SOL  lis,  lOtf.  ; 
with  a  proviso  that  it  "  shall  not  in  any  respect  alter  the  money-payment  of  40^.  8#. 
2d,  wherewith  the  said  lands  are  and  have  been  timk  immemorial  charged  in  right  of 
the  said  ehurtJk.'*  Held  that  this  agreement,  entered  into  for  the  purpose  of  restrain- 
ing the  then  curate  from  asserting  his  claim  to  the  small  tithes  by  due  course  of  law, 
and  furnishing  evidence  against  his  successors,  was  simoniaeal,  and  the  preaentatioB 
made  thereon  void.  And  the  right  of  presentation  having  thereupon  devolved  on  the 
Crown  by  stat.  31  Eliz.  c.  6.  s.  5,  whose  presentee  had  been  licenced  b^  the  ordinary, 
a  mandamus  to  the  ordinary  to  license  another  curate  subsequently  appointed  and  pre- 
sented by  the  in  habitants,  who  had  given  notice  of  having  withdrawn  their  former 
nomination  and  presentment,  and  cancelled  the  agreement,  was  denied }  and  the  rule 
was  discharged  with  costs. 

THE  former  writ(a)  having  been  quashed  for  insufficiency,  a  new  rule  was 
obtained  calling  upon  the  bishop  to  shew  cause  why  a  writ  of  mandamus  should 
not  issue,  commanding  him  to  licence  the  Rev.  Isacu:  Knipt,  clerk,  to  offi- 
ciate as  chaplain  or  curate  of  the  church  or  chapel  of  Piddington  in  the  par- 
ish of  Amhrosden,  in  the  county  and  diocese  of  Oxford. 

The  affidavits  in  support  of  the  rule  stated,  that  from  time  immemorial 
there  was  a  church  or  chapel  in  the  township  of  Piddington,  in  which  divine 
service  and  other  ecclesiastical  duties  have  immemorially  been  performed  by 
a  chaplain  or  curate  in  priest's  orders,  nominated  and  appointed  by  the  inhabi- 
tants of  the  township,  or  the  major  part  of  them  ;  which  right  either  originat- 
ed or  was  confirmed  by  a  deed  of  1^28,  between  the  then  impropriator  of  the 
rectory  of  Amhrosden,  the  then  vicar  of  the  parish,  and  the  mhabitants  of 
Piddington,  confirmed  by  the  decretal  order  of  the  then  diocesan.  By  that 
deed  it  was  provided,  that  the  curate  should  wholly  receive  all  the  tithes,  real 
or  personal,  greater,  lesser,  or  small,  and  all  other  emoluments  and  profits,  &.c. 
due  from  the  inhabitants  of  the  township  to  the  vicar ;  in  lieu  whereof  the 
said  inhabitants  were  to  pay  to  the  vicar  205.  a  year.  The  affidavits  then  stat- 
ed, that  the  chapel  became  vacant  on  the  12th  of  May  1801,  by  the  death  of 
the  curate.  That  in  June  1801,  one  of  the  churchwardens  of  the  township 
waited  on  the  bishop,  and  informed  him  that  the  salary  of  40/.  a  year,  which 
had  been  theretofore  paid  to  the  curate,  not  bein^  considered  by  the  inhabi- 
tants as  sufficient,  they  had  agreed  to  make  an  addition  of  30/.  a  year  to  it ;  to 
which  the  bishop  appeared  then  to  have  no  objection.  That  there  was  a  meet- 
ing of  the  inhabitants  on  the  9th  of  September  following,  to  nominate  another 
curate,  when  Mr.  Slopes  and  Mr.  Pearson  offered  themselves  as  candidates ; 
and  the  latter  having  been  nominated  by  a  majority  of  the  inhabitants,  applied 
to  the  bishop  for  a  licence :  but  the  bishop,  having  inquired  concerning  the 
existence  of  a  certain  agreement  between  Mr.  Pearson  and  the  inhabitants, 
upon  which  he  had  been  presented,  and  the  agreement  (as  after  stated) 
being  then  produced  by  Mr.  Pearson,  declared  that  he  thought  it  simoniaeal, 
and  refused  his  licence.  Upon  which  the  inhabitants  offered  to  cancel  the 
agreement  and  waive  their  nomination ;  and  on  the  4th  of  May  1802,  at  ano- 
ther meeting,  they  nominated  Mr.  Knipe,  who  afterwards  applied  to  the  bishc^ 
for  a  licence,  and  was  refused;  the  bishop  informing  the  parties,  that  his 
objection  to  Mr.  Pearson's  nomination,  which  he  considered  to  be  simoniaeal, 
was  not  removed.    It  was  further  stated,  that  an  action  for  simony  had  been 


(a)  Vide  ante,  345, 8.  C.  upon  another  point. 
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brooght  by  Mr.  Mathews^  ( wbo  bad  been  nomiiialed  to  the  citf  aoy  by  tbe  crown) 
agaiost  seTeral  of  the  inhabiianta  wh6  had  signed  the  agreement  with  Mn 
I^earsou,  in  which  action  the  plaintiff  wa^  nonsuited,  at  the  summer  assizes  at 
Oxford  in  1803 :  (but  this,  as  it  appeared  by  the  affida?it8  against  tbe  rule^ 
was  upon  a  defect  of  formal  proiof.) 

The  agreement  in  question  was  as  follows.  ''  At  a  meelting  of  the  inhabi- 
tants of  I^idfUtigtan^  dth  Siptemher  ISOl^.for  the  purpose  of  electing  a  resi- 
dent curate  or  chaplain  to  the  church  of  P.,  the  Rev.  Isaac  Pearson  was,  by 
tbe  inhabitants,  appointed  resident  curate  or  chaplain,  and  to  the  possession  of 
the  parsonage  house,  and  abo  to  the  money  paymefit  of  40/.  8s.  2^.  annuaUy 
payable  out  rf  the  Imds  and  hereditaments  in  P.  in  right  of  the  said  curacy, 
together  with  the  said  surplice  fees  and  all  other  profits^  privileges^  and  ap* 
purtemmces  to  the  same  belonging,  and  of  right  foyabk.  And  the  inhabitaats 
aforesaid,  considering  the  present  stipend  or  money-payment  of  40/.  8t.  2i/. 
with  the  soqUioe  fees,  of  themselves  insufficient  for  the  proper  support  of  such 
resident  curate,  have  vobaUarily  consented  and  agreed  with  the  said  J.  Pear* 
son^  that  upop  his  entering  upon  such  curacy  at  Michaebnas  next,  and  perform- 
ing the  usual  duties  of  the  church,  dbo.  together  with  such  weekly  duty  as  hada 
been  customary  and  may  be  required,  they,  the  said  inhabitants,  will,  by  a  rate 
to  be  made  by  the  churchwardens  oi  P.,  now  and  for  the  time  being,  or  by 
some  other  means,  raise  and  payout  of  the  lands  and  hereditaments,  in  P. 
29/.  lis.  lOd.  in  addition  to  the  said  money-payment,  fitc.  Provided,  and  it 
is  hereby  agreed,  that  the  payment  of  the  said  20/.  lis.  lOd.  shall  be  made 
and  continued  only  upon  the  occupiers  of  lands  and  hereditaments  in  P.  afore- 
said, and  shall  not,  in  any  respect,  aker  the  money-payment  of  40/.  6s.  2d, 
wherewith  the  said  lands  and  hereditaments  are,  and  ha»e  hetn  time  immemo- 
rial, charged  in  right  of  the  said  church.  And  lastly,  the  said  /.  Peoramt 
tbth  her  Ay  consent  and  agree  to  accept  the  said  curacy  or  ckapkanship  %spon 
the  terms  herein  before  mentioned.  (Signed  by  /.  Pearson^  and  by  the  princi- 
pal inhabitants  and  parisl^-officers.) 

The  affidavits  in  answer  to  the  rule,  stated  that  in  June  1801,  when  the 
meeting  of  the  inhabitants  of  Piddingtan  took  place  after  the  vacancy,  the 
bishop  was  entirely  ignorant  of  the  rights  of  the  curate ;  and  was  then  inform- 
ed that  the  salary  was  a  fixed  sum  c?  40/i ;  and  inquiring  how  it  was  so  set- 
tled, was  referred  by  one  of  the  parties  to  an  act  for  the  inclosure  of  the  tow»* 
ship  of  Piddington.  That  the  bishop,  under  such  ignorance  of  the  rights  of 
the  curate^  expressed  his  approbation  of  raising  the- stipend  to  70/.  a-year,  as 
it  was  proposed  to  do.  But  upon  reference  afterwards  to  the  Piddington  in- 
closure act,  (aboiit  1797),  it  was  found  to  recite  that  the  chaplain  or  curate  of 
P.  was  entitled  either  to  the  small  tithes,  or  else  to  a  modus  or  composition  of 
IBs,  for  every  yard  land,  and  so  in  pr(^rtion,  in  lieu  of  all  tithing  whatso- 
ever :  and  it  provides,  that  nothing  in  the  act  contained  shall  ej^end  to  esta- 
blish or  annul,  or  to  strengthen  or  weaken  in  any  wise  the  right  or  claim  which 
the  curate  of  P.  had  or  might  have  to  any  snuM  tithes,  or  to  determine  or  im- 
ply that  he  was,  or  was  not,  entitled  to  the  same.  And  on  subsequent  inquiry 
it  appeared,  that  by  the  endowment  of  Piddington,  in  1428,  the  curate  was 
entitled  to  all  the  small  tithes  ;  in  consequence  of  which  the  rights  of  the  cij^ 
rate  had  been  referved  by  the  act  of  parliament.  That  in  the  survey  returiH 
ed  into  the  Exchequer  in  the  time  of  Queen  Anne^  the  curacy  was  valued  at 
41/.  Is.  Qd.,  and  the  small  tithes  Were  now  estimated  at  above  130/.  per  an* 
num :  and  that  the  vicarage  of  the  pariah  of  Ambrosden,  which  was  then  re* 
turned  at  42/.  5s.  M.  is  now  reputed  to  be  worth  200/.  per  annum.  That  Mr. 
Slopes,  the  other  candidate  with  Mr.  Pearson,  refused  to  sign  tbe  agreement 
in  question  as  simoniacal  in  agreeing  to  accept  70/.  per  annwn  in  lien  of  small 
tithes;  in  consequence  of  which  refusal  the  inhabitants  nominated  Mr.  Pear* 
son,  without  opposition.  That  the  inhabitants  afterwards  offered  to  give  np 
the  agreement,  prcmsing  however  that  Mr.  Pearson  aboold  be  bound  in  hadour 
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by  it :  to  which  the  bishop  gave  his  positive  negative,  and  said  that  he  felt  it 
his  daty  not  to  license  any  person  who  was  not  perfectly  free  to  assert  his  rights. 
That  in  consequence  of  this  agreement  the  nomination  having  been  simonia- 
cal  and  void,  the  right  of  nomination  vested  in  the  king,  who,  on  the  1st  of 
July  1803,  nominated  the  Rev.  Mr.  Mathews^  to  whom  the  bishop  granted  his 
licence  accordingly. 

The  sole  question  now  was,  Whether  the  agreement  in  question  were  or 
were  not  simoniacal  and  void?  upon  which  Sb:  V,  Gibhs  and  Abbott  were 
he»d  against  the  rule ;  and  Wittiams,  Serjt.,  MitteSy  and  Manley  in  support 
of  it. 

Lord  Ellenbobough,  C.  J.     In  construing  the  agreement,  whether  it  be 
simoniacal  or  not,  I  shall  look  only  at  the  agreement  itself,  and  the  act  of 
parliament,  which  states  the  doubt  whether  the  curate  be  entitled   to  take  the 
small  tithes  in  kind,  or  to  a  modus.     This  doubt  is  stated  in  an  act  of  parlia- 
ment which  passed  four  years  before  the  election  ;  and  yet  when  the  inhabi- 
tants come  to  elect  a  curate,  they  make  a  stipulation  with  one  of  the  candi- 
dates, that  he  shall  sign  an  agreement  whereby  he  admits  that  40/.  Ss,  2d,  is 
the  immemorial  money-payment  to  the  curate  out  of  the  lands  of  the  township. 
He  was  therefore  intended  to  be  estopped  by  his  own  agreement  from  insisting 
upon  the  right  of  the  curate  to  the  small  tithes,  and  to  furnish  evidence  against 
the  right,  to  be  preserved  probably  in  the  parish  chest.     This  I  am  clearly  of 
op'mion  was  simoniacal.     If  a  presentee  do  but  bargain  with  his  patron  to  for- 
bear any  suit,  for  the  purpose  of  trying  by  due  course  of  law  whether  or  not 
he  be  efntitled  to  small  tithes,  that  is  an  agreement  for  a  benefit  within  the  sta- 
tute 31  Eliz.  c.  6.  (s.  5,)  and  amounts  t^  simony. 

Grose,  J.  It  is  impossible  not  to^see  that  this  agreement  was  a  benefit  to 
the  inhabitants  by  whom  the  etiirate  was  appointed,  and  that  it  was  so  intended 
to  be:  and  therefore  simoniacal.  And  if  the  rights  of  the  curate  had  been 
as  well  known  at  the  time  of  passing  the  Piddington  inclosure  act,  as  they 
now  appear  to  be,  the  provisions  of  it  would  probably  have  been  very  different. 
This  Court,  however,  will  not  assist  simony. 

Lawrence,  J.  If  the  parties  who  present  are  to  derive  any  benefit  from 
their  presentee,  it  is  clearly  simoniacal.  Now,  if  the  presentee  himself  is  not 
only  to  be  estopped  from  claiming  the  small  tithes,  but  is  also  to  furnish  evi- 
dence against  future  curates  who  might  be  disposed  to  claim  them  in  favour 
of  the  parishioners,  there  can  be  no  doubt  but  that  it  is  simony.  The  agree- 
ment is  artfully  drawn,  and  on  the  first  reading  of  it  I  doubted  whether  the 
words  **  time  imnumarial"  (applied  to  the  money-payment  of  40/.  ^.  Sd., 
wherewith  the  agreement  states  that  the  lands  have  been  from  time  immemorial 
charged)  might  not  have  been  introduced  by  accident ;  but  on  consideration 
I  am  satisfied  that  they  were  introduced  intentionally.  Four  years  before, 
when  the  act  passed,  the  matter  was  left  in  doubt,  when  it  is  evident  that  the 
attention  of  the  parties  concerned  must  have  been  called  to  the  question ;  and 
that  accounts  for  the  parishioners  introducing  those  words  into  the  agreement, 
to  endeavour  to  get  rid  of  the  curate's  claim  to  the  small  tithes. 

Le  Blanc,  J.  The  matter  must  have  been  much  discussed  at  the  time 
when  the  local  act  passed,  and  the  attention  of  the  inhabitants  must  have  been 
then  called  to  the  situation  and  claims  of  the  curate.  With  this  knowledge 
of  the  matter,  the  very  next  tiine  that  the  inhabitants  come  to  exercise  their 
right  of  election,  they  require  of  the  candidates  to  sign  an  agreement,  includ- 
ing an  admission  that  the  annual  payment  of  40/.  fls.  Sd,  to  the  curate  has 
been  from  time  immemorial.  That  leaves  no  room  to  doubt  but  that  this  was 
purposely  introduced  into  the  agreement  in  order  to  affect  the  right  of  the  ca- 
f  ate.  If  this  were  a  matter  on  which  any  question  of  law  could  reasonably  be 
raised,  I  should  be  sorry  to  conclude  the  inhabitants^  of  the  township  by  deny- 
iog  the  mandamus ;  but  it  being  clear  that  this  was  done  intentionally,  and  if 
«o,  that  the  agreement  was  simoniacal,  we  ought  not  to  compel  the  bishop  to 
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do  an  ael  which  bis  datj  forbids  him  to  do,  and  to  put  bini  to  make  a  special 
retain. 

The  Court  thereupon^  after  alluding  to  what  was  said  at  the  conclusion  of 
the  case  of  77l«  King  against  The  Bishcp  of  Chester,  1  Term  Rep.  405,  upon 
the  subject  of  applications  of  this  sort  against  bishops,  without  a  good  foun- 
dation. 

Discharged  the  Rule 
with  Costs. 

Turner  i?.  Cary  and  Others. 

7Et8t,e07.    Jane  23, 1806. 

AfUr  default  made  in  not  putting  in  apecial  bail  in^time,  it  is  not  enoagh  that  bail  are 
afterwards  put  in  ;  but  the  plaintiff  may  take  an  aaaignment  of  the  bail-bond  and  pro-; 
ceed  thereon,  unless  the  bail  be  also  justified,  though  not  before  excepted  to. 

UPON  a  rule  for  setting  aside  proceedings  upon  the  bail-bond  in  this  cause, 
it  appeared  that  the  writ  of  latitat,  indorsed  for  special  bail,  was  returnable  on 
the  first  return  of  last  Easter  term,  on  which  the  defendants  were  arrested, 
and  a  declaration  filed  conditionally.  The  time  for  putting  in  special  bail 
expired  on  the  29th  of  April;  but  they  were  not  put  in  till  the  8tn  of  May, 
when  notice  thereof  was  served  on  the  plaintifPs  attorney,  who  refiised  to 
accept  the  notice  as  out  of  time,  but  did  not  except  to  the  bail,  and  the  bail 
did  not  justify.  On  the  12th  of  May,  the  plaintiff*  took  an  assignment  of  the 
bail-bond^  and  commenced  proceedings  thereon  the  next  day.  The  question 
was.  Whether  the  bail-bond  were  well  assigned  after  special  bail  was  put  in, 
but  not  perfected,  not  being  excepted  to? 

Comyn,  who  shewed  cause  against  the  rnle,  contended  for  the  afiirmatire, 
and  cited  FuUer  v.  Prest,  7  Term  Rep.  109,  to  shew  that  the  defendant,  not 
haying  perfected  his  bail  at  the  day,  is  not  in  court ;  and  that  the  sheriff  can 
only  relieve  himself  afterwards  by  justifying  the  bail,  though  not  excepted  to. 

Lowes,  contra,  referred  to  Poriente  v.  Phmbtree,  2  Bos.  &l  Pull.  35,  and 
Murray  v.  Durand,  1  Esp,  N.  P.  Cas.  87,  there  cited,  to  shew  that  the  sheriff 
might  redeem  himself  by  putting  in  bail  after  an  action  commenced  against 
him  for  an  escape.  Though,  he  observed,  that  in  a  subsequent  case  of  the 
same  sort,  Allinghamy,  Flower  and  Another,  2  Bos.  &l  Pull.  246,  it  is  noticed 
that  the  bail  had  justified. 

Per  Curiam,  The  Master  informs  us,  that  by  the  practice  of  this  Court 
the  party  making  default  must  not  only  put  in,  but  justify,  bail,  before  he  can 
come  to  the  Court  for  any  favour. 

Rule  discharged 
with  Costs. 


Milne  and  Others,  Assignees  of  Rhodes  and  Justamond,  Bank-. 

rupts,  V.  Gratrix. 

7  East,  608.    June  23, 1806. 

Where  parties  by  a  bond  agreed  to  tabmit  matters  in  difference  between  tbem  to  arhitra- 
ttoo,  and  that  the  submission  sbonld  be  made  a  rule  of  Court,  it  it  competent  to  either, 
even  since  the  stat.  9  iSt  10  W.  3.  c.  15,  to  revoke  by  deed  bis  submission  \  and  notify 
the  same  to  the  arbitrators  before  the  authority  be  executed  ;  and  he  cannot  be  attach- 
ed for  a  contempt  of  Court  in  not  obeying  the  award,  if  made  afier  such  rerocation 
and  notice ;  though  the  submission  be  afterwards  made  a  rule  of  Court.  But  it  seems, 
that  it  would  be  a  contempt  to  revoke  the  submission  after  it  had  been  made  a  rule  of 
Court. 

THIS  came  on  upon  two  rules,  one  calling  upon  the  defendant  to  shew 
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oaate  why  an  attaelMBent  should  not  issue  against  him  Anr  a  ootttempt  in  not 
paying  a  certain  sum  under  an  award,  the  submission  to  which  had  been  made 
a  rule  of  this  Court ;  the  other  calling  opon  the  plaintiA  to  shew  cause  why 
the  rule  making  the  sahraission  to  the  award  a  rule  of  Coart  should  not  be 
discharged.  The  facts  were  shortly  these ;  the  defendant  haEvingf  had  dealings 
in  trade  with  the  bankrupts  before  their  bankruptcy,  and  counter  claims  exist- 
ing between  them,  the  assignees,  after  the  bankruptcy,  brought  an  action 
against  the  defendant  to  recover  the  value  of  certain  goods  of  the  bankrupts 
in  his  hands ;  and  it  was  agreed  to  refer  the  whole  matters  in  dispute.  Ac- 
cordingly, bonds  of  submission  to  arbitration  were  respectively  executed  by 
the  plamtiffs  and  the  defendant  on  the  23dof  ilti^s/  1805,  to  abide  the  award 
of  two  arbitrators,  if  made  on  or  before  the  1st  of  November  1805,  or  other- 
wise to  abide  the  award  of  an  umpire,  if  made  on  or  before  the  Sd  of  Deeemr 
her  following.  But  on  the  Idth  of  October  preceding,  before  the  dajr  appointed 
by  the  arbitrators  for  a  hearing,  the  defendant  executed  a  deeA  of  revocation 
of  his  submission  to  the  arbitration,  of  which  the  arbitrators  and  uoipire  had 
notice:  notwithstanding  which  they  proceeded  upon  the  original  bonds  of 
submission,  and  appointed  meetings,  to  hear  and  determine  the  matters  thereby 
submitted  to  them ;  and  an  award  was  made  by  the  umpire  within  the  time 
Kmited,  dated  the  Sd  of  December  1805 ;  after  having  been  personalJj  served 
with  a  copy  of  the  deed  of  revocation  on  the  19th  of  Neoember  preceding. 
On  the  6tb  of  December ^  the  defendant  was  served  with  a  copy  of  the  award; 
and  in  Hilary  term  last,  the  submission  to  the  arbitration  was  made  a  role  <^ 
Cottfft,  at  the  instance  of  the  plaintiffs ;  and  a  demand  of  the  sum  awarded 
was.  afterwards  made  on  the  defendant,  who  refused  to  pay  it. 

Wood  and  Richardson,  for  the  plaintifis,  contended  that  a  aubnaission  to 
arbitration,  which  was  afterwards  made  a  rule  of  Court  under  the  stat.  9  dE» 
10  W.  3.  c.  15,  (which  rule  of  Court  had  relation  to  the  submission)  was 
irrevocable^    They  admitted  that  at  common  law  the  bond  of  subnaMsion 
would  have  been  revocable,  according  to  Vifiuor^s  case,  8  Rep.  82 :  'but  cofr- 
tended  notwithstanding,  that  where  the  submission  had  been  made  a  rule  of 
Courts  the  Court  would  grant  an  attachment  for  disobedience  to  the  award(ii) 
The  objieot  of  the  staiivte,  hawever,  would  be  defeated,  unless  the  suboHssiQn 
wece  conclusive.    The  title  of  it  is,  *'  An  act  for  determining  difierences  by 
arbitration^"  and  in  the  body  of  the  aj&t  it  is  said,'  that  for  the  Jinal  determina- 
tpKm  of  controvefsiest  d&o,  be  it  enacted,  that  it  shall  and  may  be  lawful  for  all 
persons  desiring  to  end  any  controversies,  suits,  &c.  to  agrte  that  their  sub- 
mission,  4*^.  should  be  made  a  rule  of  Cburt ;  which  i^eement  being  so  made 
and  inserted  in  their  snbroissian,,  d£4^.  shall  or  may  be  entered  of  record  in  suck 
court,  "  and  a  rule  shall  thereupon  be  made  by  the  said  Court,  that  the  parties 
"  shall  submit  to  and  finally  be  concluded  by  the  arbitration,  d&c.  made  pursu- 
"  ant  to  such  submission :"  and  in  case  of  disobedience,  &c.  the  party  shall 
be  subject  to  all  the  penalties  of  contemning  a  rule  of  Court,  &c.     The  sta- 
tute therefore  binds  the  party  by  his  agreement  to  the  submission.     By  such 
agreement  the  other  party  acquires  an  interest  in  the  authority  given  to  the 
arbitrator,  which  the  statute  cUifQets  shall  be  entered  of  record,  and  makes  it, 
in  the  nature  of  process,  imperative  on  the  parties.     If  a  Judge's  order  be 
made  a  rule  of  Nisi  Prius  by  consent,  neither  of  the  parties  can  of  his  own 
acoord  annul  the  authority  by  revoking  his  consent.    And  in  Lucas  y.  WUson, 
^  Burr.  70i,  the  Court  said,  that  the  object  of  the  act  was  to  put  sabmissionB 
to  arbitrations  in  eases  where  there  was  no  cause  depending  in  court  upon  the 
same  foot  as  those  where  there  was  a  cause  depending.    The  stat.  8  d&  9  W. 
3.  c.  11.  s.  8,  only  s^s,  that  in  actions  on  bonds  for  a  penalty  the  plaintiff  may 

(a)  Hide  v.  PetU,  1  Chan.  Cas.  185.  In  Tremenhtrt  v.  TreeUian,  I  Sid.  452,  and  2 
Keo.  645.  664,  the  general  <|ue8tion  as  to  the  practice  of  the  Court  in  grantiac  attach- 
meoto  in  such  caaea  wa«  adjourned  for  farther  conaideration  ;  but  it  was  said  that  aach 
atUchmenta  were  constantly  granted  in  C.  B, 
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Bign  as  many  breaches  as  he  shall  think  fit :  but  this  has  been  holden  to  be 
imperatiTe  on  the  plaintiff  to  assign  breaches  ;{a)  and  here  the  words  of  the 
statute  are  stronger. 

Holroydy  contra,  admitted  that  the  defendant  was  liable  on  the  bond :  but 
denied  that  the  statute  made  the  submission  irrevocable ;  and  urged  that  there 
vras  no  submission  existing  at  the  time  it  was  supposed  to  be  made  a  rule  of 
Court,  on  which  the  statute  could  operate.  Where  therefore  the  rule  of  Court 
itself,  founded  upon  the  supposed  consent  of  the  parties,  was  really  made  with- 
o«it  the  consent  of  the  defendant,  of  course  there  could  be  no  contempt  of 
the  jurisdiction  of  the  Court  in  a  matter  where  no  such  jurisdiction  existed ; 
and  the  party  could>  have  no  notice  of  a  rule  made  behind  his  back ;  which 
would  be  necessary  to  bring  him  into  contempt.  The  umpire  himself  had  no 
authority  to  make  the  award,  and  consequently  there  could  be  no  contempt  in 
not  obeying  a  nullity. 

Lord  Ellenborough,  C.  J.  It  has  been  properly  admitted,  that  the  defend- 
ant could  not  destroy  his  agreement  to  submit  to  the  arbitration,  and  therefore 
a  remedy  lies  ui>on  the  bond  given  to  secure  such  agreement.  But  it  is  equally 
clear,  that  before  the  statute  of  William  a  submission  to  arbitration  might  be 
revoked  before  it  was  executed,  and  there  is  nothing  in  that  statute  to  make  it 
irrevocable  while  it  continues  executory.  The  statute  says,  that  it  shall  and 
may  be  lawful  for  the  parties  to  agru  that  their  submission  should  be  made  a 
rule  of  Court ;  which  agreement ^  (that  b,  so  long  as  it  subsists  as  an  agree- 
ment unrescinded)  shall  or  may  be  entered  of  record,  d&c.  After  it  is  made^ 
a  rule  of  Court  the  party  cannot  indeed  rescind  it  without  incurring  a  breach 
of  that  rule ;  but  till  then  it  has  its  binding  force  as  an  agreement  only,  to 
submit  to  the  award  of  the  arbitrator,  whose  authority  is  in  its  nature  revo- 
cable ;  and  for  the  breach  of  which  agreement  the  party  here  has  a  remedy  of 
another  sort.  Then,  if  before  any  award  made,  one  of  the  parties  have  re- 
voked the  authority  of  the  arbitrators,  they  cannot  make  any  award  to  bind 
him. 

The  other  Judges  concurred ;  Lawrence,  J.  adding  that  the  rule  for  the 
attachment  in  this  case  was  for  not  obeying  an  awar^ ;  but  if  there  w^re  no 
authority  in  the  umpire  to  make  the  award  at  the  time,  the  award  itself  was  a 
nullity,  and  could  not  be  enforced.(l) 

Rule  absolute  for  discharging  the  Rule 
for  making  the  Submission,  &c.  a 
Rule  of  Court ;  and  the  Rule  for  an 
attachment  for  Non-performance  of 
the  Award  discharged. 


Hodgson  V.  Field. 

7  East,  613.    Jane  135, 1806. 

Ji.  and  B,  heioff  severally  Beited  of  parcels  of  woody  moDd,  and  B.  having  other  lands 
adjoiniDg  to  his  woodjr  ground,  and  intending  to  make  a  colliery  under  his  ground,  A, 
grants  to  B.  his  heirs  and  assigns^  liberty  for  him.  his  heirs  and  assigns,  to  carry  up  a 
souch  or  drain  through  A.*s  woody  ground  into  B.  s  tooody  ground,  and  also  liberty  for 
B.  ms  heirs  and  assigns,  to  make  two  titile  sottgh-ftits  in  A.^s  woody  ground,  far  the 

(a)  Roles  v.  Roseteeli,  5  Term  Rep.  538,  and  Hardy  v.  Bern,  ib.  636. 

(1)  [The  power  of  revoking  a  submission,  being  productive  of  injurious  consequences, 
has  been  prontbited  in  England  in  any  case  where  the  agreement  provides  that  the  sob* 
mlasion  sbaH  be  made  a  Rule  of  Court,  without  leave  of  the  Court,  by  stat.  3  &  4  W.  4. 
c.  42.  s.  39.  After  an  arbitrator^  has  made  hie  award,  his  authority  cannot  be  revoked^ 
even  under  that  Statute.    Phijnts  v.  Ingram,  3  Dowl.  P.  C.  669.    Where  the  reference  is 


made  an  order  of  a  Court  of  Equity,  it  is  a  high  contempt  to  revoke.    As  to  the  circum- 
stan<ces  under  which  a  revocation  may  be  bad  in  Equity,  though  good  at  It 
geU  y.  Welsh,  I  Sim.  134.    Hareourt  ▼.  RamsboUom,  1  /.  ^  W.  511— W.} 
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mart  M^y  and  uft  carrymg  vp  lA«  UUI  of  lA€  scugk^  one  of  which  was  to  be  coyered 
in  M  soon  as  conveniently  might  be  after  making  the  sough,  and  the. other  to  be  kept 
open  for  examining  the  sough  to  long  as  was  nee^SHLtyfor  that  purpose^  and  no  longer; 
and  B.  covenanted  that  be,  kit  keirt  and  attignt^  would  not  damage  the  trees  growing 
on  A,^s  woody  ground,  nor  get  any  of  the  coals  under  it,  except  what  should  arise  in 
the  drift  of  the  intended  sough,  and  that  w9.,  hit  heirt  and  atttgnt^  from  time  to  time, 
and  at  all  times  after,  might  so  down  into  aqy  pit  or  pits  of  £.,  his  heirs  qt  sssigns,  to, 
discover  whether  any  coals  of  ^.,  his  heirs  or  assigns,  should  be  gotten  ;  and  that  B., 
his  heirs  and  assigns,  should  repair  any  injury  to  A.*t  fence,  Ac. :  held  that  by  the 
grant  to  B.  his  heirs,  See.  of  the  liberty  of  making  the  tougk  in  Ji.*t  land,  the  liberhr 
of  making  sough  piu  at  any  time  afterwards,  while  the  object  of  the  grant  remained, 
being  neeettaryfor  the  purpote  of  repairing  tke.  tough^  passed  as  incident  thereto :  and 
that  the  use  of  such  sough,  for  the  carrying  up  of  which  ihto  B.*s  icoody  ground 
liberty  was  granted,  was  not  confined  to  the  setting  of  coals  under  B.*t  to6odv  ground^ 
but  extended  also  to  the  adjoining  landt  o/ B. :  and  that  the  liberty  of  making  new 
sough  pits  for  necessary  repairs  of  the  sough,  after  the  two  original  80U|^h  pita  had 
been  covered  in  by  mutual  consent,  was  not  controuled  by  the  special  liberty  given 
for  making  such  original  'sough  pits,  the  uses  of  which  were  limited  by  the  grant ;  it 
appearing  upon  the  face  of  it  that  the  grant  of  the  sough  was  intended  to  have  con- 
tinuing operation  while  any  coals  in  B.^t  woody  ground  and  adjoining  lands  remained 
to  be  gotten. 

TRESPASS  for  breaking  and  entering  the  close  of  the  plaintiff  at  Heatem 
in  the  county  of  York^  and  digging  a  pit  or  hole  there,  and  for  opening  and 
uncovering  a  sough  or  drain  in  the  said  close,  and  continuing  the  said  pit  and 
sough  opened  and  uncovered  for  a  long  time,  &c.  and  thereby  disturbing 
the  plaintiff  in  his  possession  and  occupation  of  the  said  close.     Pleas,  1st, 
Not  guilty.    2d,  That  the  loau  in  quo  at  the  times  when,  d&c.  was  a  piece  of 
woody  ground  situate  in  Heaton^  abutting  to  the  south  upon  a  brook  there,  and 
upon  another  part  thereof  contiguous  and  next  adjoining  to  the  parcel  of 
woody  ground  situate  in  Heaton,  and  at  th^  time  of  making  the  indenture 
after  set  forth  mentioned  as  being  in  the  possession  of  Jasper  Piekardi  and 
that  before  the  said  times  when,  &c.  viz.  on  the  J  3th  of  July  1747,  one 
Robert  Stans/ieldf  was  seised  in  fee  of  the  locus  in  quo,  and  one  Jeremy  MoT" 
shall  was  also  «eised  of  the  parcel  of  woody  ground  adjoining  thereto,  and 
also  of  35  acres  of  land  in  Heaton  adjoining  to  the  said  parcel  of  woody 
ground ;  under  which  woody  ground  and  other  adjoining  land  of  X  M.  there 
then  were  divers  veins  of  coal  which  he  was  desirous  of  winning  and  raising, 
&c.  and  of  ha?ing  the  use  and  benefit  of  a  sough  for  himself,  his  heirs  and 
assigns,  to  be  made  and  carried  up  as  after  mentioned,  for  the  purpose  of 
draining  the  mines  ^nd  works  under  the  same,  and  thereby  enabling  inm  and 
them  the  better  and  more  conveniently  to  dig  and  raise  the  said  coal.     That 
Marshall  applied  to  StansfieU  to  grant  to  him  for  the  purpose  aforesaid  the 
liberties  and  privileges  mentioned  in  the  indenture  afler  set  forth ;  and  there- 
upon, by  indenture  of  the  13th  of  July  1747,  (since  lost  by  time  and  acci- 
dent) Slansjield  granted  to  Marshall,  his  heirs  and  assigns^  full  liberty  for 
him,  Marshall,  his  heirs  and  assigns,  to  carry  up  a  sough  from  the  hottomor 
edge  of  the  hill  near  the  hrook  in  the  locus  in  quo,  in  the  said  indenture  called 
a  parcel  of  woody  ground  in  Heaton,  if^c.  into  the  said  parcel  of  woody  ground 
of  J.  M.  in  Heaton,  aforesaid,  in  the  possession  of  Jasper  Pickard;  which 
said  two  several  parcels  of  woody  ground  are  in  the  said  indenture  mentioned 
to  adjoin  upon  and  lie  contiguous  to  one  another;  and  also  full  liberty  for  J. 
M.,  Aiff  heirs  and  assigns,  to  make  two  little  sough-pits  in  the  said  parcel  of 
woody  ground  of  him  R,  S.  near  the  edge  of  the  hill  or  bro<^  there, /or  the 
more  easy  and  safe  carrying  up  the  tail  ^  the  said  sough ;  one  of  the  said  sough 
pits  to  be  covered  from  the  top  of  the  said  intended  sough  to  the  surface  of  the 
ground  as  soon  as  conveniently  might  be  done  after  the  making  thereof,  and  the 
other  to  he  kept  open  for  examining  the  sough  so  long  as  was  necessary  for  that 
purpose,  and  no  longer ;  and  also  full  liberty  for  /.  M.  his  Heirs  and  assigns  to 
get  stones  in  SiansfieWs  woody  ground  for  making  the  intended  sough,  and  for 
making  and  repairmg  such  part  of  the  fence  or  walls  belonging  to  Stansfield*s 
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woody  ground  as  should  be  injured  by^  J.  M,  his  heirs  or  assigns.  The  plea  then 
stated,  that  J.  Marakall,  by  virtue  of  the  said  indenture,  became  seised  of  and  en- 
titled to  the  said  liberties  and  privileges  for  the  purpose  aforesaid  to  him,  his 
heirs  and  assigns,  as  to  the  said  parcel  of  woody  ground  and  the  said  other  lands 
of  /.  M.  belonging  and  appertaining.  That  /.  M,  afterwards  carried  up  the 
sough,  and  made  the  two  sough-pits,  in  manner  aforesaid,  and  exercised  the  lib* 
eities  and  privileges  so  granted  for  the  purpose  aforesaid,  as  belonging  and  apper- 
taining to  his  parcel  of  woody  ground,  dLc.  The  defendant  then  by  his  plea 
deduced  title  to  himself  through  several  mesne  conveyances  from  /.  Marshall 
to  MarshalVs  parcel  of  woody  ground  and  his  adjoining  land.  The  plea  then 
further  alleged,  that  all  the  said  seams  arid  veins  of  coal  at  or  before  the  seve- 
ral times  when,  6lc,  were  not  toon  from  teithin  and  under  the  same  parcel  of 
ground  and  the  same  other  lands,  nor  was  all  the  coal  then  got  or  raised  there- 
from: and  that  the  said  sough  had  been  from  the  time  of  the  making  and  car- 
rying up  of  the  same  used  and  enjoyed  for  the  purpose  aforesaid,  &c.  as  be- 
longing and  appertaining,  &c.,  and  until  and  at  the  several  times  when,  6lc. 
continued  to  be  useful,  d&c.  And  because  the  said  sough  at  the  several  times 
when,  &c.  was  ruinous  and  obstructed  for  want  of  repairing,  opening,  and 
cleansing  thereof,  the  defendant  justified  the  entering  the  locus  in  quo  and 
making  the  said  pit  or  hole,  and  opening  and  uncovering  the  sough,  dtc.  for 
the  purpose  of  tftt  needful  and  necessary  repcelring,  opening  and  cleansing 
the  sough  for  the  uses  aud  purposes  in  that  behalf  aforesaid.  The  replication 
to  the  special  plei  set  out  the  grant  at  large,  which  was  of  the  ^th  of  July 
1747,  by  which  Robert  Stansfield^  in  consideration  of  ASls.,  and  of  the  cove- 
nants therein  contained,  granted  to  J.  Marshall^  his  heirs  and  assigns,  full 
liberty  for  him  the  said  f,  N,,  his  heirs  and  assigns,  to  carry  up  a  sough,  &c. 
(stating  the  liberty  to  carry  up  the  sough,  and  to  make  the  two  little  sough 
pits,  one  to  be  covered,  dtc^  and  the  other  to  be  kept  open,  d&c.  in  the  same 
terms  as  mentioned  in  the  plea :  and  then  follows  what  was  omitted  in  the 
plea,)  and  also  full  liberty  for  /.  M,,  his  heirs  and  assigns  to  bring  the  rubbish 
which  may  arise  in  another  sough-pit  made,  or  intended  to  be  made,  in  Mar- 
shall's parcel  of  woody  ground,  and  throw  it  into  a  hollow  place  in  StansfieJd's 
parcel  of  woody  grdund,  for  the  rendering  more  safe  and  commodious  the 
cart-way  which  is  intended  to  be  made  by  /.  M,  for  the  inhabitants  of  Shipley 
and  others  through  his  own  ground  there  to  and  from  the  intended  colliery  ; 
and  also  liberty  for  /.  M,,  his  heirs  and  assigns,  to  get  stones  in  Stans- 
Jield's  parcel  of  woody  ground,  d&c.  fas^in  the  plea  mentioned.)  Then  fol- 
lowed covenants  (omitted  in  the  plea)  that  J.  Jkf.,  his  heirs  or  assigns^  should 
not  damage  the  trees  growing  in  Stimsfield*s  parcel  of  woody  ground  ;  nor  get 
any  of  StansfieWs  coals,  but  what  should  arise  in  the  drifl  of  the  said  in- 
tended sough  :  and  that  it  should  be  lawful  for  Stansfields,  his  heirs  and  as- 
signs^ from  time  to  time  and  at  all  times  after,  to  go  down  into  any  pit  or  pits 
of  Marshall,  his  heirs  or  assigns,  for  the  better  discovering  whether  any 
coals  of  StansfieWs  his  heirs  or  assigns,  should  be  gotten,  save  as  aforesaid. 
And  also  that  Marshall  his  heirs  and  assigns^  should  not  only  repair  such  part 
of  the  fence  or  walls  of  Stansfield,  his  heirs  or  assigns,  as  should  be  in- 
jured by  Marshall,  his  heirs  or  assigns,  but  should  also  from  time  to  time, 
and  at  all  times  make  good,  maintain,  and  secure  that  part  of  the  fence  or 
walling  towards  the  banks  of  the  said  brook  where  the  said  rubbish  was  intend- 
ed to  be  laid.  The  replication  then  stated,  that  after  Marshall  had  carried 
up  the  sough  and  made  the  two  souglit-pits,  as  in  the  plea  mentioned,  and  be- 
fore the  said  times  when,  dtc.  viz.  on  1st  of  January  1776,  it  became  and  was 
no  longer  necessary  to  keep  open  either  of  the  said  soughpits  for  the  purpose 
of  examining  the  said  sough,  and  thereupon  the  said  sough-pits  were  afterwards 
and  before  the  time  when,  d&c.  respectively  filled  and  covered  up  to  the  surface 
of  the  ground  by  and  with  the  consent  and  approbation  of  the  person  then 
seised  of  and  in  the  said  parcel  of  woody  ground,  and  the  said  other  lands 
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theretofore  df  /.  M.  with  the  appurtenaoces,  and  entitled  to  lue  aed  enjoy  the 
said  flough,  dr«c.,  and  have  not  sif$ce  been  kept  open.  To  this  there  was  a 
general  demurrer  and  joinder. 

Hohroffdy  in  support  of  the  demurrer,  contendiMl  that  the  right  of  repairing 
the  sough  was  incident  to  the  grant  of  it ;  for  that  wherever  a  power  was 
granted  to  one  to  make  and  use  a  thing  in  the  soil  of  another,  every  thing 
necessary  for  the  attainment  and  enjoyment  of  the  grant  passed  also ;  and 
amongst  others  the  liberty  of  entering  on  the  grantor's  soil  for  the  purpose  of 
repairing  the  thing :  for  which  he  cited  at  large  2  Rdl.  Abr.  567.  M.  pi.  1,  2, 
and  3,  and  9  Ed.  4.  35.  b.  Pomfret  v.  Ricrqft,  1  Saund.  323,  and  other  cases 
there  referred  to;  and  Shep.  Touch.  89.(a)  And  here  he  argued  from  the 
wording  of  the  deed,  the  reason  of  the  grant,  and  the  relative  situation 
of  the  lands  of  Stansfield  and  Marshall,  that  the  grant  of  the  privilege  of  using 
the  sough,  &c.  was  intended  to  enure  so  long  as  any  coals  remained  to  be 
gotten  in  any  of  Marshaffs  grounds  adjoining  to  or  communicating  with  hb 
parcel  of  woody  ground,  and  was  not  merely  confined  to  the  privilege  of  using 
it  for  the  getting  of  coals  under  his  woody  ground :  for  that  there  was  a 
reference  throughout  to  Marshals  heirs  and  assigns,  as  regulating  their  en- 
joyment of  the  privilege;  which  shewed  that  a  continuing  grant  was  intended. 
That  it  was  not  merely  a  grant  to  him,  his  heirs  and  assigns,  to  do  the  act ; 
but  a  grant  to  him,  his  heirs  and  assigns,  that  he,  his  heirs  and  assigns,  might 
do  so.  That  the  words  of  a  deed  were  to  be  taken  most  strongly  against 
the  grantor ;  and  the  whole  deed  construed  so  as  best  to  effectuate  the  intent 
of  the  parties  at  the  time  according  to  their  several  estates  and  interests. 
Shep.  Touch.  87,  8.  That  the  right  of  repairing  the  sough,  incident  to 
the  genera]  grant  giving  liberty  to  make  and  use  it,  was  not  restrained  by  the 
special  leave  granted  to  make  the  two  sough-pits ;  for  the  use  of  those  was 
afterwards  qualified. 

Wood,  contra,  contended,  first,  that  whatever  incidents  might  follow  a 
grant,  which  were  absolutely  necessary  for  the  enjoyment  of  it :  as  in  the  in- 
stances mentioned  in  Rolle,  where  the  grant  is  in  general  terms :  yet  it  was 
competent  to  the  owner  of  the  land  to  limit  the  enjoyment  of  the  grant  by 
express  provisions ;  and  that  here  it  was  evident,  by  granting  the  liberty  of 
making  the  sough,  and  the  two  little  sough-pits  which  were  to  be  closed  after 
the  present  purpose  was  served,  that  the  liberty  was  only  meant  to  be  granted 
once,  to  be  used  so  long  as  the  sough  then  made  would  serve  the  purpose, 
but  not  to  be  continued  and  renewed  from  time  to  time  by  making  fresh 
sough-pits  after  the  first  were  closed.  For  otherwise  it  was  nugatory  to  grant 
special  liberty  to  make  two  little  sough-pits,  one  of  which  was  for  the  spe* 
cial  purpose  of  more  easily  making  the  sough,  and  which  was  to  be  cov- 
ered in  as  soon  as  conveniently  might  be  afterwards^  and  the  other  to  be  kept 
open  so  long  only  as  was  necessary  for  examining  the  sough,  and  no  longer ; 
if  it  had  been  intended  that  the  grantee  and  his  heirs  might  at  all  times  make 
new  sough-pits  whenever  it  should  be  necessary.  Secondly,  he  contended 
that  the  grant  of  the  sough  was  to  be  confined  to  the  liberty  of  getting  coals 
from  MarshalVs  woody  ground ;  for  it  was  to  carry  the  sough  up  through 
StansJUlds  ground  into  Marshall's  tooody  ground,  and  not  also  mto  his  adjoin- 
ing lands :  but  the  liberty  claimed  by  the  plea  comprizes  both ;  which  cannot 
be  justified.  If  it  had  been  intended  to  grant  so  large  a  liberty,  which  would 
be  likely  to  endure  for  ever  after,  some  general  words  would  have  been  added* 
If  there  be  a  grant  of  a  way  to  a  particular  close,  it  will  not  justify  the 
user  of  it  to  go  to  a  close  over  and  beyond  the  close  mentioned.  Saunders  v. 
Mose,  1  Roll.  Abr.  391 ;  Howell  v.  King,{b)  &c.  [Lord  Ellenborough,C.  J. 
To  be  sure,  the  way  is  to  be  measured  by  the  use  mentioned  in  the  grant ; 

(a)  Page  85,  of  edit,  of  1784. 

{h)  1  Mod.  190.     Vide  these  and  other  case«  collected  in  4  Via.  Abr.  514. 
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but  here  the  grant  does  not  ttate  that  the  sough  is  to  be  for  the  use  or  purpose 
of  Marshalfs  woody  ground,  but  only  that  it  is  to  be  carried  into  that  ground : 
and  when  be  got  the  sough  into  his  own  ground,  he  did  not  want  any  grant  to 
carry  it  through  his  own. ground.] 

Cur,  ado.  vuU. 

Lord  EiXBNBOBouGH,  C.  J.  now  delivered  judgment.    Afler  stating  the 
pleadings  as  before  set  forth— 

On  the  part  of  the  defendant  it  has  been  contended,  under  the  grant  from 
M,  SiansJiM  to  /.  Marshall,  that  he  the  defendant,  as  Marshals  assignee, 
has  a  right  to  do  every  thing  necessary  to  keep  the  sough  in  repair,  as  being 
incident  to  the  grant  of  the  sough ;  and,  if  necessary,  to  open  sough^pits, 
and  uncover  the  sough  in  the  plaintiff's  ground  from  tiitae  to  time,  as  often 
as  repairs  of  the  sough  shall  be  required.  For  the  plamtiff  it  has  been  insists 
ed,  that  the  liberty  of  opening  sough-pits  was  granted  but  for  oncty  and  not 
<u  often  as  the.  sough  should  require  repairs.  And,  in  addition  to  this  quech 
tion,  another  has  been  argued,  viz.  whether  the  defendant  has,  under  the  grant 
from  R.  Siansjieldf  any  right  to  drain  any  land  but  that  which  was  J,  JUar^ 
shaffs  woody  ground*  The  deed  granting  to  Jtremy  Marshall  the  liberty 
of  making  the  sough  does  not  in  any  part  of  it  distinctly  point  out  what  par^ 
ticular  purpose  the  sough  which  was  to  be  made  was  intended  to  answer :  but 
as  it  appears  from  the  deed  that  Stansfield  was  to  have  liberty  to  go  down  into 
•T.  Marshals  pits,  to  see  that  neither  he,  nor  any  claiming  under  him,  got  any 
coal  under  the  plaintiff's  close,  except  in  the  drift  of  the  sough ;  as  there  are 
coals  under  MarshalTs  woody  ground  and  the  adjoining  land ;  and  as  the  deed 
speaks  of  an  intended  colliery ;  it  seems  that  the  object  of  the  grant  was  to 
drain  the  water  from  such  intended  colliery^  the  local  extent  and  limits  of  which 
intended  cdliery  we  have  no  means  of  defining :  but  judging  from  the  nature 
of  such  works,  there  seems  no  reason  to  give  them  any  other  or  narrower  limit 
than  the  boundaries  of  the  continued  property  of  the  grantee,  under  which  the 
intended  cdliery  might  be  prosecuted  by  him,  without  regard  to  the  closes  and 
pieces  of  ground  under  which  it  might  be  carri^,  and  who  might  of  course 
be  expect^  to  follow  the  coal  through  all  the  contiguous  and  connected  veins 
and  seams  of  coal  which  belonged  to  him.  The  question,  therefore,  is  singly, 
whether  under  the  terms  of  the  grant,  the  grantee  had  a  right  to  do  that  which 
from  time  to  time  might  be  wanted  to  repair  the  sough,  so  long  as  the  original 
purpose,  for  which  it  was  made,  required  it  to  be  oonttnued :  or,  whether,  the 
sough  having  been  once  made,  it  was  the  intention  of  the  parties,  that  the 
grantee  should  use  it  no  longer  than  it  should  happen  to  continue  unimpaired 
by  length  of  time  or  accidents ;  although  in  consequence  of  accidents  the 
grantee  might  have  actually  lost  the  beneficial  use  of  it  very  soon  after  it  was 
made.  Such  latter  construction,  it  is  obvious,  would  but  Ul  accord  with  the 
views  of  one  who  was  about  to  open  a  colliery  intended  to  be  worked  its  long 
as  the  coal  might  last.  As  to  the  liberty  of  making  two  little  sough  pits, 
which  were  to  be  kept  open  during  a  certain  time,  and  then  to  be  filled  up, 
(and  which  has  been  observed  upon  in  order  to  shew  that  the  defendant  could 
not  open  pits  for  the  purpose  of  repairing  the  sough  :)  this  does  not  fiirnish 
any  substantial  inference  against  the  defendant.  The  purpose  for  which  that 
liberty  was  granted  was  "  the  more  easy  and  safe  carrying  up  the  tail  of  the 
"  sough  and  examining  it."  The  purpose  of  carrying  up  the  tail  of  the  sough 
has  long  since  been  answered;  and  from  the  words,  ''  the  more  easy  and  safe 
**  carrying  up  the  tail  of  the  sough,"  it  may  be  reasonably  concluded,  that  the 
sough  might  have. been  carried  up,  though  not  so  easily  and  safely,  without 
such  pits;  and  if  that  be  so,  Marshall,  under  the  words  granting  him  the 
liberty  to  make  the  sough,  woi)ild  not  have  been  entitled  to  make  pits  of  that 
description :  and  therefore  no  inference  arises  from  the  mention  of  them  that 
other  pits  should  not  be  made,  if  the  same  should  be,  add  to  the  extent  only 
in  which  they  should  be,  absolutely  necessary  for  the  purpose  of  repair.    Nor 

Vol.  IV.  37 
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do  the  covenants  in  the  deed,  with  respect  to  the  repairs  of  the  fences  and 
other  matters  mentioned  in  them,  furnish  any  argument  to  shew  that  Marskali 
and  his  assigns  had  not,  as  incident  to  his  grant,  a  right  to  do  what  might 
properly  be  necessary  to  repair  the  sough :  for  they  are  covenants  by  which  he 
bound  himself  to  do,  for  the  benefit  of  the  grantor,  certain  things  which  had 
no  conneicion  with  the  continuance  of  the  sough,  and  to  do  which  he  would 
have  been  under  no  obligation  without  such  covenants.  And  it  would  be  very 
illogical  to  deduce  a  conclusion  from  the  tefms  of  a  deed  comprehending 
covenants,  without  which  one  of  the  parties  could  not  have  certain  rights,  and 
from  their  not  expresdy  granting  matters,  which  would  pass  as  incidents  with- 
out being  mentioned  at  all,  that  such  matters  in  the  nature  of  incidents  were 
intended  not  to  be  granted.  It  is  therefore  to  be  seen,  as  there  is  nothing  4o 
narrow  the  grant,  whether  the  right  to  repair  the  sough,  and  of  doing  all  ne- 
cessary things  for  that  purpose,  do  not  pass  as  an  incident  to  the  grant  of  the 
liberty  of  making  it.  As  to  which,  the  authorities  quoted  by  Mr.  Hohroffd  are 
very  strong,  and  that  cited  from  2  Roll.  Abr. .  567,  is  very  like  the  present 
case.  It  appears  from  the  year-book,  9  E.  4.  35,  thus — Choke,  in  the  course 
of  an  argument  at  the  bar,  put  this  case :  ''  If  a  man  grant  to  me  to  dig  in  his 
''  land  and  make  a  trench  from  such  a  fountain  or.  spring  to  my  [^ace,  so  that 
**  I  may  put  a  pipe  to  carry  the  water  to  my  place ;  if  the  pipe  be  afterwards 
**  stopped  or  broken,  so  that  the  water  cannot  issue  out,  I  cannot  dig  the  land 
"  to  amend  the  pipe ;  for  that  was  not  granted  to  me :  but  if  he  had  granted 
"  that  I  might  dig  and  amend  the  pipe  to£ie5  quoties,  d&c,  then  I  should  do  it. 
**  And  the  law  is  the  same  if  I  prescribe  to  have  such  a  conduit ;  it  behoveth 
"  me  to  prescribe  to  soour  and  amend  it,  toties  quoties,  6lc.  or  otherwise  I 
"  cannot  dig  the  land  to  empty  it,  &c.  ,  Quod  fuit  negaium  in  both  the  cases ; 
''for  it  was  said  by  the  Court,  that  it  is  incident, to  such  a  grant  to  scour  and 
*' amend"  The  authority  of  this  and  the  other  cases  was  not  disputed  ;  but 
the  case  found  in  RoUe's  Abr.  and  the  year-book  was  said  to  be  distinguisha- 
ble from  that  now  before  us,  as  that  was  a  continuing  grant,  to  convey  water 
at  all  times.  Yet  it  was  conceded  in  argument,  if  the  sough  had  been  to  drain 
the  water  from  aH  the  grantee^ s  coals,  that  he  would  have  had  a  right  to  main- 
tain the  sough  while  there  were  any  coals :  and  if  that  be  so,  as  it  is  admitted 
by  the  pleadings,  that  all  the  coals  are  not  gotten  from  within  and  under  Mar- 
shalTs  woody  grounds  and  die  adjoining  lands,  which  may  be  deemed  the  tn- 
tended  colHery ;  upon  the  grounds  already  considered  the  right  to  maintain  the 
sough  will  of  course  continue.  For  these  reasons  we  are  of  opinion  that  judg- 
ment should  be  for  the  defendant. 

Judgment  for  the  Defendant. 


Lloyd  V.  Hooper. 

7  East,  624.    June  25, 1806. 

One  who  was  reaiding  at  an  hotel  in  town,  from  the  time  of  bis  arrest  till  he  was  served 
with  notice  of  executing  the  writ  of  inquiry,  was  bolden  not  entitled  to  more  than 
eight  days'  notice  in  a  town  cause,  though  his  general  residence  (his  home)  was  above 
40  mjlea  from  towQ. 

A  RULE  was  obtained  for  the  plaintiff  to  shew  cause  why  the  writ  of  inqui- 
ry executed  and  all  subsequent  proceedings  should  not  be  set  aside  for  irregu- 
larity. The  question  turned  upon  whether  the  defendant  had  received  proper 
notice  of  executing  the  writ  of  inquiry?  The  venue  was  laid  in  Middlesex, 
and  the  defendant,  whose  general  residence  was  at  Abergavenny  in  Monmouth- 
shire, and  who  was  residing  there  when  the  first  writ  was  sued  out,  was  after- 
wards arrested  at  a  hotel  in  Piccadilly,  where  he  had  been  staying  for  near  a 
month  before :  and  upon  the  declaration  being  filed,  he  had  four  days'  notice 
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to  plead,  which  was  served  at  the  hotel/ as  were  other  intervening  notices  be- 
tween that  and' the  notice  in  question,  without  objection  made.  At  length, 
interlocutory  judgment  having  been  obtained,  notice  was  given  on  the  7th  of 
June  for  executing  the  writ  of  inquiry  on  the  16th ;  and ,  it  was  not  till  the 
14thy  that  the  want  of  proper  notice  vcas  objected  to ;  the  defendant  being  jseen 
at  the  same  hotel  on  the  7th  and  16th  of  June. 

JPark  shewed  cause ;  and  referring  to  the  stat.  14  Geo.  2.  c.  17,  which  pro- 
vides, that  no  cause  shall  be  tried  at  the  Sittings  in  London^  &.c.  or  Westminr 
ster,  6lc,  where  the  defendant  resides  above  40  miles  from  the  same,  unless  at 
least  ten  days'  notice  of  trial  be  given ;  (which  by  the  practice  of  the  Court  in 
these  cases  is  14  days ;)  said,  that  this  had  always  been  understood  of  a  bona 
fide  residence  of  the  party  in  the  country  daring  the  proceedings  :  though  he 
admitted,  according  to  Brind  v.  XorriSy  2  Blac.  1205,  that  a  casual  residence 
of  the  party  in  town  where  he  was  arrested,  and  the  laying  the  venue  there, 
would  not  take  away  his  right  to  the  longer  notice  in  the  subsequent  stages  of 
proceeding  when  he  was  hanajide  residing  above  40  miles  off.  But  here  he 
resided  all  the  time  in  town. 

CamyUy  contra,  said,  that  the  defendant's  residence  in  town  during  these 
proceedings  was  merely  casual,  his  only  hoipe  being  at  Abergavenny,  where 
he  was  when  the  writ  was  first  sued  out,  and  to  which  he  was  about  to  return  : 
and  that  the  statute,  requiring  the  longer  notice  to  be  given  where  the  party 
resides  above  40  miles  from  town,  must  be  understood  of  his  place  of  general 
residence,  his  home,  and  not  of  an  accidental  residence  as  a  guest  at  a  hotel. 
That  this  seemed  to  be  the  only  certain  criterion  for  giving  notice,  and  was 
to  be  collected  from  the  cases  of  Brind  v.  Torris,  Kutiff  v.  Gascoigne,  cited 
in  Douglas  v.  Ray,  4  Term  Rep.  553,  and  Spencer  v.  &nith\  1  East,  688. 

The  Court  were  clearly  of  opinion  that  the  defendant,  though  his  general 
residence  might  be  at  Abergavenny,  yet  having  resided  in  London,  for  aught 
appeared,  from  the  time  of  his  arrest  till  afler  he  was  served  with  the  notice 
of  executing  the  writ  of  inquiry,  was  only  entitled,  as  one  living  in  town,  to 
the  eight  days'  notice,  which  had  been  given.  That  the  object  of  the  statute 
in  requiring  the  longer  notice  to  be  given  to  defendants  residing  above  40 
miles  from  town  was  to  secure  to  them  the  full  benefit  of  the  notice  for  eight 
days,  part  of  which  time  would  necessarily  be  consumed  in  its  reaching  him 
in  the  country,  and  in  giving  him  time  to  communicate  upon  it  with  his  agent 
in  town  :  but  here  the  defendant  continued  domiciled  in  London  at  the  time 
of  the  notice  served,  which  distinguished  this  from  the  cases  referred  to. 

Rule  discharged.(l) 

(1)  Vide  Roehfort  v.  Robertson,  12  East,  427. 
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Vicars  v.  Wikocks. 

8  East,  1.    Nor.  6, 1806. 


Where  speeial  damage  ia  neceaaary  to  aOatain  an  action  for  slander,  it  is  not  aufficient  to 
prove  a  mere  wron^fu^  act  of  a  third  person  induced  by  the  slander,  such  as  that  be 
dismissed  the  plaintiff  from  his  employ  before  the  end  of  the  term  for  which  they  had 
contracted  :  but  the  special  damage  must  be  a  legal  and  natural  consequence  of  the 
slander. 

IN  aa  action  on  the  case  for  slander,  the  plaintiff  declared,  that  whereas  he 
was  retained  and  employed  by  one  J.  O.  as  a  journeyman  for  wages,  the  de- 
fendant knowing  the  premises,  and  maliciously  intending  to  injure  him,  and 
to  cause  it  to  be  believed  by  J,  O,  and  others  that  the  plaintiff  had  been  guilty 
of  unlawfully  cutting  the  cordage  of  the  defendant,  and  to  prevent  the  plain- 
tiff from  continuing  in  the  service  and  employ  of  J,  O,  and  to  cause  him  to 
be  dismissed  therefrom,  -and  to  impoverish  him  ;  in  a  discourse  with  one  J.  M, 
concerning  the  plaintiff,  and  concerning  certain  flocking  cord  of  the  defend- 
ant alleged  to  have  been  before  then  cut,  said  that  he,  (the  defendant)  had  last 
night  some  flocking  cord  cut  into  six  yard  lengths,  but  he  knew  who  did  it ; 
for  it  was  William  Vicars  ;  meaning  that  the  plaintiff  had  unlawfully  cut  the 
said  cord.  And  so  it  stated  other  like  discourse  with  other  third  persons, 
imputing  to  the  plaintiff  that  he  had  maliciously  cut  the  defendant's  cordage 
in  his  rope-yard.  By  reason  whereof,  the  said  J,  O.  believing  the  plaintiff  to 
have  been  guilty  of  unlawfully  cutting  the  said  flocking  cord,  dec.  discharged 
him  from  his  service  and  employment  and  has  always  since  refused  to  employ 
him  :  and  also  one  iS.  P.,  to  whom  the  plaintiff  applied  to  be  employed  afler 
his  discharge  from  J,  O.,  on  account  of  the  speaking  and  publishing  the  said 
slanderous  words,  and  on  no  other  account  whatsoever,  refused  to  receive  the 
plaintiff  into  his  service.  And  by  reason  of  the  premises  the  plaintiff  has 
been  and  still  is  out  of  employ  and  damnified,  &c. 

It  appeared  at  the  trial  before  Laujrence^  J.  at  Stafford,  that  the  plaintiff 
had  been  retained  by  /.  O.  as  a  journeyman  for  a  year  at  certain  wages,  and 
that  before  the  expiration  of  the  year  his  master  had  discharged  him  in  con- 
sequence of  the  words  spoken  by  the  defendant.  That  the  plaintiff  afterwards 
applied  to  R,  P.  for  employment,  who  refused  to  employ  him,  in  consequence 
of  the  words,  and  because  his  former  master  had  discharged  him  for  the  offence 
imputed  to  him.  The  plaintiff  was  thereupon  nonsuited ;  it  being  admitted 
that  the  words  in  themselves  were  not  actionable  without  special  damage ;  and 
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the  learned  Judge  being  of  opinion  that  the  plaintiff  having  been  retained  by 
his  master  under  a  contract  for  a  certain  time  then,  unexpired,  it  was  not  com- 
petent for  the  master  to  discharge  him  on  account  of  the  words  spoken  ;  but 
it  was  a  mere  wrongful  act  of  the  master^  for  which  he  was  answerable  in  da- 
mages to  the  plaintiff;  that  the  supposed  special  damage  was  the  loss  of  those 
advantages  which  the  plaintiff  was  entitled  to  under  his  contract  with  his  mas- 
ter ;  which  he  could  not  in  law  b^  considered  as  having  lost,  as  he  still  had 
a  right  to  claim  them  of  his  master^  who  without  a  sufficient  cause  had  refused 
to  continue  the  plaintiff  in  his  service.  2dly,  With  respect  to  the  subsequent 
refusal  of  R.  P.  to  employ  the  plaintiff,  that  it  did  not  appear  to  be  merely  on 
account  of  the  words  spoken ;  but  rather  on  account  of  his  former  master 
having  discharged  him  in  consequence  of  the  accusation ;  without  which  he 
might  not  have  regarded  the  words. 

Jervis  now  moved  to  set  aside  the  nonsuit,  and  urged  that  it  was  always 
deemed  sufficient  proof  of  special  damage  in  these  cases  to  shew  that  the 
injury  arose  in  fact  from  the  slander  of  the  defendant,  and  it  was  not  less  a 
consequence  of  it  because  the  act  so  induced  was  wrongful  on  the  part  of  the 
master.  He  said,  that  he  could  find  no  case  where  such  a  distinction  was 
laid  down,  and  that  the  practice  of  Nisi  Prius  was  understood  to  be  other- 
wise. 2d]y,  That  the  refusal  of  R.  P.  to  emplov  the  plaintiff  was  clear  of 
that  objection ;  and  that  such  refusal  had  proceeded  upon  the  allesged  cause 
of  discharge  by  the  first  master,  and  not  upon  the  bare  act  itself  of  discharge. 

Lord  Ellenborough,  C.  J.  said,  that  the  special  damage  must  be  the  legal 
and  natural  consequence  of  the  words  spoken,  otherwise  it  did  hot  sustain  the 
declaration  :  and  here  it  was  an  illegal  consequence ;  a  mere  wrongful  act  of 
the  master  ;  for  which  the  defendant  was  no  more  answerable,  than  if,  in  con* 
sequence  of  the  words,  other  persons  had  afterwards  assembled  and  seised  the 
plaintiff,  and  thrown  him  into  a  horsepond  by  way  of  punishment  for  his  sup- 
posed transgression.  And  his  Lordship  asked  whether  any  case  could  be 
mentioned  of  an  action  of  this  sort  sustained  by  proof  only  of  an  injury  sus- 
tained by  the  tortious  act  of  a  third  person.  Upon  the  second  ground,  mm 
liquet  that  the  refusal  by  JB.  P.  to  employ  the  plaintiff  was  in  consequence  of 
the  words  spoken,  as  it  is  alleged  to  be :  there  was  at  least  a  concurrent  cause, 
the  act  of  his  former  master  in  refusing  to  continue  him  in  his  employ ;  which 
was  more  likely  to  weigh  with  R.  P.  than  the  mere  words  themselves  of  the 
defendant. 

The  other  Judges  concurring, 

Rule  refiised. 


Allen  V.  Ormond. 

8£ait,4.    Nov.  7, 1806. 


One  who  ha«  a  grant  of  an  oceupation  way  may  doclaro  in  oaM  againat  the  owner  of  the 
land  over  which  the  way  leada  for  obatractin^  it,  although  it  be  proved  that  the  pub- 
lic in  general  bad  need  the  way  without  denial  for  the  last  18  years.  The  termitnts 
ad  quern  being  laid  to  be  a  nubUc  hightoay  is  proved  by  evidence  of  a  public  footioay^ 
though  such  description  of  tne  terminus  might  have  been  had  on  special  demurrer,  as 
not  being  sufficiently  certain. 

IN  case  for  obstructing  the  plaintiff's  private  right  of  way,  the  declaration 
stated  that  the  plaintiff  was  seised  of  two  gardens  with  the  appurtenances  in 
W.,  and  claimed  for  him  a  right  of  foot  and  horseway  "  from  his  said  gardens, 
d&c.  unto,  into,  over,  across,  and  along  a  close  called  Cranneh  in  the  said 
parish,  unto  and  into  a  certain  public  king's  highway  in  the  parish  aforesaid,  and 
so  back  again,"  &c.  It  appeared  at  the  trial  before  Chambre,  J.  at  Welh^  that 
the  entire  close  called  Cranneh  had  previous  to  the  year  1792  belonged  to  one 
Spathman^  who  th^i  conveyed  most  of  it  to  Chantry  and  Hayes,  for  the  latter 
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of  whom  the  plaintiff  was  trustee,  for  the  purpose  of  building  and  laying  out 
gardens ;  reserving  by  the  same  deed  a  foot  and  horse  road  set  out  in  a  map 
annexed  to  the  deed,  all  round  the  extremity  of  the  close;  which  road  led  as 
well  over  the  parcel  conveyed  as  over  the  part  retained  by  Spackman.  The 
two  gardens  mentioned  in  the  declaration,  together  with  a  house  belonging  to 
HaytSy  were  taken  out  of  the  parcel  so  conveyed,  and  adjoined  the  road, 
which  after  passing  by  the  gardens  and  over  the  part  originally  retained  by 
Spackman^  (on  which  latter  the  obetraetion  complained  of  was  erected)  led 
immediately  to  a  public  footway  approaching  the  city  of  Bath^  and,  by  a  cir- 
cuity, to  a  carriage  road  to  the  same  place.  It  also  appeared  in  evidence,  that 
the  foot  and  bridle  road  reserved  to  the  purchasers  in  the  conveyance  from 
Spademan  had  for  the  last  12  years  and  upwards  been  constantly  used  by  the 
public.  The  defendant  was  now  in  possession,  through  mesne  conveyances, 
of  the  remainder  of  Crannels,  which  had  been  origindly  retained  by  Spack* 
man,  and  had  obstructed  that  part  of  the  road  granted  which  led  over  his  own 
premises. 

It  was  objected  at  the  trial,  amongst  other  things,  1st,  that  the  general  user 
of  the  road  for  so  long  a  time  by  all  the  king's  subjects  having  made  it  a  com- 
mon highway,  the  plaintiff's  private  right  was  merged  in  the  public  right;  and 
that  however  he  might  still  maintain  an  action  of  covenant  against  the  grantor 
or  those  claiming  under  him,  as  upon  a  covenant  running  with  the  land,  for 
obstructing  him  in  the  exercise  of  the  private  ri^ht  of  way  granted  to  him ; 
yet  that  in  this  form  of  action,  where  the  plaintiff  sues  only  as  one  of  the 
king's  subjects  against  a  stranger,  he  could  not  complain  of  the  nuisance,  with- 
out shewing  special  damage.  2d]y,  That  the  termnus  ad  quern  described  in 
the  pleadings  being  a  public  Mghway  which  is  itomen  generalissimutn,  and  must 
be  taken  to  be  a  highway  for  all  purposes,  was  not  proved  by  evidence  of  a 
common  fooitoay  only'.  These  and  other  objections  beinff  overruled  at  the 
trial,  and  a  verdict  with  nominal  damages  taken  for  the  plaintiff,  were  now 
again  urged  by  East  and  Oaselee,  upon  a  motion  for  a  new  trial.    But 

T%e  Omrt  said,  with  respect  to  the  first  obiection,  that  where  a  party  has  a 
certain  special  right  of  Way  granted  to  him,  he  may  rest  upon  that  title,  and 
need  not  resort  to  a  general  right,  which  may  possibly  be  disputed  by  conflict- 
ing evidence ;  especially  in  a  case,  like  the  present,  of  a  public  right  of  way 
growing  out  of  an  occupation  way.  As  to  the  second  point,  they  held  the 
terminus  ad  quern  laid  to  be  well  enough  proved  by  evidence  of  a  public  foot- 
way ;  for  it  was  a  public  highway  for  foot  passengers ;{!)  though  such  a  de- 
scription might  be  bad  upon  special  demurrer,  as  not  pointing  out  with  suffi- 
cient certainty  what  sort  of  highway  was  meant.(a) 

Rule  refused. 

(1)  Vide  The  King  v.  TkB  InhMUfUB  of  the  Onmip  0f  Smiap^  13  East,  97. 

(«)  Vide  Rnr.The  InhMtanU  of  Ha^fiM  in  DerfuMkif^  M.  10  G.  8.  B.  R.  Rep. 
Temp.  Hardw.  315.  Mr.  Ford  (M8.)  reports  the  caee  tous :  lodictment  ■gminit  the  de- 
fendeots  for  not  repairing  a  highway  described  the  way  to  be  a  certain  common  and  an- 
cient King*!  highway  for  all  the  bng*a  anbjecti ;  and  it  was  alleged  to  be  so  minona 
that  the  ICng'a  aubjects  cannot  pass.  And  now.  aAer  a  verdict  for  the  King  at  Derhf 
aaaizes,  Damimm  in  arrest  of  joannent  moved,  that  as  there  were  various  sorts  of  high- 
ways, as  honewayS)  footways  and  driftways,  and  the  common  form  of  indictments  u  to 
express  the  nature  of  the  way ;  therefore  ^this  was  ill.  Sed  par  euriam  ;  the  bounds  of 
the  way,  as  to  the  length  and  breadth,  are  properly  described ;  and  as  this  is  laid  to  be 
a  highway  for  all  the  Kioc*s  subjects,  we  must  take  it  to  be  a  way  for  all  sorts  of  pas* 
sengeiB  and  carriaaes ;  and  to  say  it  is  a  highway  for  all  the  King's  sabjeets  is  a  sttffi- 
cient  description  of  sttch  a  way  :  So  judgment  for  the  King. 

But  in  Alhan  v.  BrowuoU^  Velv.  163,  upon  demurrtr  to  a  plea  of  a  right  of  pamtg§^ 
the  bar  was  adjudged  ill,  amonnt  other  reasons,  for  this,  that  it  was  not  shewn  what 
manner  of  passage  it  was,  whetner  on  foot,  or  hoiye,  or  cartway  :  so  that  it  was  in  the 
whole  uncertain. 
Vol.  IV.  38 
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Miles  V.  Sheward. 

8  East,  7.    Not.  10, 1806. 

Where  the  whole  consideration  of  a  prombe  ia  truly  atated,  and  alao  all  such  puts  of 
the  promise  iuelf,  the  breach  of  which  is  complained  of,  it  is  not  necessary  to  sute  in 
the  declaration  other  narta  of  the  promise,  not  Qualifying  or  varying  in  any  respect  tbe 
jwrts  so'oomplained  of  as  broken.  As  where  the  plaiauff  declared  that  m  conddem- 
tion  of  his  re-delivery  to  the  defendant  of  an  unsound  horse,  which  iie  had  before 
then  sold  to  the  plaintiff,  the  defendant  promised  to  deliver  to  him  another  horse  in 
/tetc,  &c.  which  snoald  be  worth  80Z.  and  be  a  yauhg  horse  ;  and  then  alleged  a  breach 
*in  both  those  respects ;  held  sufficient;  though  the  proof  was  not  only  of  a  "promise 
that  the  eecond  horse  should  be  worth  801.  (which  it  wss  not)  and  be  a  young  horse, 
but  alao  of  a  warranty  that  it  was  sommd  and  had  nmwr  hten  in  hmrtuss, 

IN  case,  upon  the  warranty  of  a  horse,  the  third  count  stated,  that  whereas 
the  plaintiff  had  bought  of  the  defendant,  upon  warranty  of  soundness,  a  cer- 
tain horse  for  80/.  paid  by  the  plaintiff  to  the  defendant)  but  which  horse  was 
unsound,  and  was  in  consequence  returned  by  the  plaintiff  to  and  accepted 
by  the  defendant ;  and  thereupon  the  defendant,  in  consideration  of  the  pre- 
inbesy  promised  the  plaintiff  that  he  would  sell  and  delii^er  to  him  another 
horse,  in  lieu  of  the  horse  so  returned  for  unsoundness,  which  should  be  toartk 
80/.  and  should  he  a  young  horse  :  the  plaintiff  averred  that  the  defendant  did 
sell  and  deliver  to  him  another  horse  in  lieu  of  the  horse  so  returned,  but  that 
the  defendant  deceived  and  defrauded  the  plaintiff  in  this,  that  the  last  men- 
tioned horse  so  delivered  in  lieu  of  the  horse  so  returned,  &c.  at  the  time  of 
the  promise,  &c.  was  not,  nor  at  any  time  since  has  been  worth  80/.  but  only 
35/. :  and  the  plaintiff  further  averred  that  the  last  mentioned  horse,  dec.  was 
not  a  young  but  an  aged  horse.  The  proof  at  the  trial,  at  the  sittings  at 
Westminster ^  was  that  when  the  defendant  agreed  to  take  back  the  first  horse 
for  unsoundness,  and  to  deliver  another  in  lieu  of  it,  he  told  the  plaintiff  that 
the  latter  "  was  worth  80/.,  that  he  would  warrant  it  sound,  and  that  it  was  a 
young  horse,  and  had  never  been  in  harness,"  The  horse,  though  young,  was 
proved  not  to  be  worth  B0/»  It  was  objected  that  the  evidence  did  not  sustain 
the  count ;  the  plaintiff  having  omitted  to  state  two  branches  of  the  warranty 
in  the  contract  declared  on ;  namely,  the  soundness  of  the  second  horse,  and 
that  it  had  never  been  in  harness.  But  Lord  Ellenborough  considered  it  to  be 
sufficient  that  the  plaintiff  had  set  out  all  the  substantive  and  material  parts  of 
the  contract,  the  breach  of  which  he  complained  of;  the  parts  omitted  not 
qualifying  in  any  manner  the  sense  of  those  parts  set  out  upon  ^ which  the 
breaches  were  assigned.     The  plaintiff  therefore  recovered  a  verdict ;  which 

Park  now  moved  to  set  aside,  and  to  enter  ^  nonsuit,  by  leave ;  contending 
that  any  variation',  however  trivial,  m  setting  fbrth  a  contract  declared  on,  was 
fatal.  Per  Buller,  J.  in  King  v.  Pippet,  1  Term  Rep.  249,  and  in  Drewry 
V.  Twiss,  4  Term  Rep.  660.  And  he  also  referred  to  White  v.  Wilson,  2 
Bos.  &.  Pull.  116,  and  to  Pennjf  v.  Porter,  2  East,  2,  wjiich  were  decided  on 
the  same  ground. 

Ix>rd  Ellsnborouoh,  C.  J.  If  any  one  substantive  part  of  the  warranty 
stated,  not  qualified  by  another  part  omitted,  be  proved  not  to  be  true,  is  not 
that  a  breach  of  the  warranty  sufficient  to  maintain  an  action,  although  there 
may  be  also  other  parts  of  the  warranty  broken,  which  the  plaintiff  may 
not  think  it  worth  his  while  to  complain  of?  The  doctrine  contended  for  would 
go  the  length  of  saying,  that  in  covenant,  which  is  a  contract  ttnder  seal,  all 
the  covenants,  though  no  breach  of  most  of  them  be  complained  of,  must 
neverthelpss  be  set  out,. as  forming  one  entire  contract.  The  substantial  part 
of  the  contract,  of  the  breach  of  which  the  plaintiff  complained,  was,  that  the 
horse  was  not  worth  80/. :  this  he  proved :  and  whether  or  not  it  were  sound, 
or  had  or  had  not  ever  been  in  harness,  was  quite  immaterial  to  this  purpose. 
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In  Penny  v.  Porter^  the  alterhtthre  part  of  the  contract,  omitted  to  be  stated, 
altered  the  whole  nature  of  the  contract ;  and  the  mode  of  executing  it  could 
not  change  the  original  contract  itse]£(l) 

Grosk,  J.  concurred. 

Lawrence,  J.  It  is  a  vierj  different  thing  whether  the  plaintiff  state  truly 
those  parts  of  a  contract,  the  breach  of  which  he  complains  of,  though  other 
parts  not  material  to  the  question  be  not  stated ;  or  whether  he  state  any  part 
of  it  untruly ;  for  then  it  appeals  to  be  a  different  contract.  That  was  the 
case  of  Bristow  v.  Wrighi.{a)  There  is  an  action  against  the  sheriff  for 
taking  the  goods  of  a  tenant  in  execution,  without  satisfying  the  landlord  for  a 
year's  rent  then  due,  of  which  the  sheriff  had  notice,  the  declaration  in  set- 
ting out  the  demise  stated  that  the  rent  was  reserved  quarterly ;  which  was 
not  proved :  and  though  it  was  unnecessary  to  state  how  the  rent  was  reserved,  - 
if  a  year's  rent  were  alleged  to  be  due ;  yet  the  plaintiff  having  undertaken 
to  state  it,  and  stating  it  falsely,  the  variance  was  deemed  fatal.  So  in  White  , 
V.  Wilson^  the  plaintiff  declared  upon  a  contract  for  wages  upon  a  certain 
voyage  from  London  to  Africa,  and  from  thence  to  the  West  Indies ;  but 
the  proof  was  of  a  contract  for  a  voyage  from  London  to  Africa,  and  from 
thence  to  the  West  Indies  or  America,  ahd  afterwards  to  London,  &c.  which 
was  a  contract  for  a  diffbrent  voyage  than  that  decfared  on.(2) 

Lb  Blanc,  J.  Where  the  plaintiff  states  the  consideration  for  the  promise 
of  the  defendant,  he  must  state  the  whole  consideration ;  for  otherwise  the 
contract  is  not  truly  stated.(3)  But  where  he  states  the  consideration  truly, 
as,  here,  the  re-delivery  to  the  defendant  of  the  first  horse ;  and  then  states 
those  parts  of  the  defendant's  promise,  the  breach  of  which  he  complains  of^ 
and  states  those  truly ;  that  is  sufficient,  without  stating  other  parts  of  the 
prooHse  irrelevant  to  the  breach  complained  of. 

Rule  refused. 


Young  and  Another  v.  Alexander  Brander  and  Dunbar. 

8  East,  10.    Nov.  11, 1806. 

Where  the  legal  title  to  a  ship  remained  for  a  month  afler  the  lale  in  the  vendon  upon 
the  face  of  the  register,  by  reason  of  the  vendee  having  omitted  for  so  long  to  deliver 
a  copy  of  the  indorsement  of  the  transfer  on  the  original  certificate  of  registry  to  the  ^ 
proper  officer  authorized  to  make  re^stry,  Ac.  pursuant  to  the  stat.  34  G.  3.  c.  66.  s. 
15,  yet  the  vendors  are  not  liable  during  that  interval  for  repairs  ordered  by  the  cap* 
tain,  under  the  direction. of  the  vendee,  (who  for  this  purpose  must  be  considered  as  a 
stranger  to  the  legal  owners,)  and  consequently  had  no  authority  express  or  implied  to 
bind  them. 

IN  assumpsit  for  work  and  labour  done,  and  materials  provided  by  the 
plaintiffs  at  tne  request  o(  the  defendants,  tried  before  Lord  ElUnborough,  C. 
J.  at  the  sittings  afler  Michaelmas  term  1805,  the  plaintiffs  had  a  verdict  for 
68/.  O5.  lOd.  subject  to  the  opinion  of  the  Court  on  the  following  case. 

The  plaintiffs  are  ship-builders.  On  the  10th  of  June  1803,  the  defendants 
became  owners  of  the  schooner  Rebecca ;  and  on  the  26th  of  May,  1804, 
the^  by  a  bill  of  sale  duly  executed  on  that  day/  and  reciting  the  certificate  of 
registry,  transferred  the  whole  of  their  interest  in  the  Rebecca,  for  a-  valuable 
consideration,  to  one  Thomas  Brander  .*  and  on  the  same  day,  an  indorsement 
was  duly  made  and  attested  on  the  original  certificate  of  registry,  according  to 
the  Ibrm  prescribed  by  the  statute  34  G.  3.  c.  68,  and  delivered,  together  with 

Vide  tfoioeU  V.  .RtdUi-its,  11  East,  633. 
^  ,  See  Williamson  v.  Mison,fi  East,  450.  2,  where  this  case  is  commented  upon. 

(2)  Vide  The  UiUUd  States  y.  Porter,  3  Day,  283.    Jerome  v.  Wkitney,7  Johne.  321. 

(3)  Vide  Leeds  r.  Bvrrows,  12  East,  3.  Clark  ▼.  Gray  {p  al.,  6  East,  669,  570.  1 
Chitty  on  Pleading,  295, 6. 
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Miles  V.  Sheward. 

8£ut,7.    Not.  10, 1806. 

Where  the  whole  consideration  of  a  promiae  is  truly  sUted,  and  also  all  such  parts  of 
the  promise  itself,  the  breach  of  which  is  complained  of,  it  is  not  necessary  to  state  in 
the  declaration  other  narts  of  the  promise,  nolniia)tfyjnj|  or  varying  in  aa^  respect  the 
parts  so'oomplained  of  as  broken. '  As  where  the  plaintiff  declared  that  in  eonaideni- 
tion  of  his  re-delivery  to  the  defendant  of  an  unsound  horse,  which  iie  had  before 
then  sold  to  the  plaintiff,  the  defendant  promised  to  deliver  to  him  another  horse  in 
lieu.  Sec.  which  snoald  be  worth  901.  and  oe  a  youHg  Korst ;  and  then  alleged  a  breach 
in  both  those  respects ;  held  sufficient;  though  the  proof  was  not  only  of  a  ^promise 
that  the  second  horse  should  be  worth  801.  (which  it  was  not)  and  be  a  young  borae, 
but  also  of  a  warranty  that  it  was  aommd  and  had  ntitw  been  m  Aamsas. 

I^  case,  upon  the  warranty  of  a  horae^  the  third  count  stated,  that  whereas 
the  plaintiff  had  bought  of  the  defendant,  upon  warranty  of  soundness,  a  cer- 
tain horse  for  80/.  paid  by  the.  plaintiff  to  the  defendant^  but  which  horse  was 
unsound,  and  was  in  consequence  returned  by  the  plaintiff  to  and  accepted 
by  the  defendant ;  and  thereupon  the  defendant,  in  consideration  of  the  pre- 
mises, promised  the  plaintiff  that  he  would  sell  and  delii^er  to  him  another 
horse,  in  lieu  of  the  horse  so  returned  for  unsoundness,  which  should  be  worth 
80/.  and  should  be  a  young  horse ;  the  plaintiff  averred  that  the  defendant  did 
sell  and  deliver  to  him  another  horse  in  lieu  of  the  horse  so  returned,  but  that 
the  defendant  deceived  and  defrauded  the  plaintiff  in  this,  that  the  last  men- 
tioned horse  so  delivered  in  lieu  of  the  horse  so  returned,  dLc.  at  the  time  of 
the  promise,  &c.  was  not,  nor  at  any  time  since  has  been  worth  80/.  but  only 
35/. :  and  the  plaintiff  further  averred  that  the  last  mentioned  horse,  &c.  was 
not  a  young  but  an  aged  horse.  The  proof  at  the  trial,  at  the  sittings  at 
Westminster^  was  that  when  the  defendant  agreed  to  take  back  the  first  horse 
for  unsoundness,  and  to  deliver  another  in  lieu  of  .it,  he  told  the  plaintiff  that 
the  latter  '*  was  worth  80/.,  that  he  would  warrant  it  sound,  and  that  it  was  a 
young  horse,  and  had  never  been  in  harness"  The  horse,  though  young,  was 
proved  not  to  be  worth  60L  It  was  objected  that  the  evidence  did  not  sustain 
the  count ;  the  plaintiff  having  omitted  to  state  two  branches  of  the  warranty 
in  the  contract  declared  on ;  namely,  the  soundness  of  the  second  horse,  and 
that  it  had  never  been  in  harness.  But  Ix>rd  EUenborough  considered  it  to  be 
sufficient  that  the  plaintiff  had  set  out  all  the  substantive  and  material  parts  of 
the  contract,  the  breach  of  which  he  complained  of;  the  parts  omitted  not 
qualifying  in  any  manner  the  sense  of  those  parts  set  out  upon  which  the 
breaches  were  assigned.     The  plaintiff  therefore  recovered  a  verdict ;  which 

Park  now  moved  to  set  aside,  and  to  enter  ^  nonsuit,  by  leave  ;  contending 
that  any  variation',  however  trivial,  hi  setting  forth  a  contract  declared  on,  was 
fatal.  Per  Buller,  J.  in  King  v.  Pippet,  1  Term  Rep.  249,  and  in  Drewry 
V.  Twi$s,  4  Term  Rep.  660.  And  he  also  referred  to  White  v.  Wilson,  2 
Bos.  &  Pull.  116,  and  to  Pennjf  v.  Porter,  2  East,  2,  wjiich  were  decided  on 
the  same  ground. 

Ix>rd  Ellsnborouoh,  C.  J.  If  any  one  substantive  part  of  the  warranty 
stated,  not  qualified  by  another  part  omitted,  be  proved  not  to  be  true,  is  not 
that  a  breach  of  the  warranty  sufficient  to  maintain  an  action,  although  there 
may  be  also  other  parts  of  the  warranty  broken,  which  the  plaintiff  may 
not  think  it  worth  his  while  to  complain  of?  The  doctrine  contended  for  would 
go  the  length  of  saying,  that  in  covenant,  which  is  a  contract  ttnder  seal,  all 
the  coyenants,  though  no  breach  of  most  of  them  be  complained  of,  must 
neverthelpss  be  set  out,  as  forming  one  entire  contract.  The  substjutial  part 
of  the  contract,  of  the  breach  of  which  the  plaintiff  complained,  was,  that  the 
horse  was  not  worth  80/. :  this  he  proved :  and  whether  or  not  it  were  sound, 
or  had  or  had  not  ever  been  in  harness,  was  quite  immaterial  to  this  purpose. 


IN  THE  FORTY-SEVENTH  YEAR  OP  GEORGE  HI.      299 

In  Penny  v.  Porter,  the  alterhathre  part  of  the  contract,  omitted  to  be  stated, 
altered  the  whole  nature  of  the  contract ;  and  the  mode  of  executing  it  could 
not  change  the  original  contract  it8el£(l) 

Grosk,  J.  concurred. 

Lawrence,  J.  It  is  a  vierj  different  thing  whether  the  plaintiff  state  truly 
those  parts  of  a  contract,  the  breach  of  which  he  complains  of,  though  other 
parts  not  material  to  the  question  be  not  stated ;  or  whether  he  state  any  part 
of  it  untruly  ;  for  then  it  appeals  to  be  a  different  contract.  That  was  the 
case  of  Bristow  v.  Wright. (a)  There  is  an  action  against  the  sheriff  for 
taking  the  goods  of  a  tenant  in  execution,  without  satisfying  the  landlord  for  a 
year's  rent  then  due,  of  which  the  sheriff  had  notice,  the  declaration  in  set- 
ting out  the  demise  stated  that  the  rent  was  reserved  quarterly ;  which  was 
not  proved :  and  though  it  was  unnecessary  to  state  how  the  rent  was  reserved,  - 
if  a  year's  rent  were  allesed  to  be  due ;  yet  the  plaintiff  having  undertaken 
to  state  it,  and  stating  it  falsely,  the  variance  was  deemed  fatal.  So  in  White 
V.  Wibon,  the  plaintiff  declared  upon  a  contract  for  wages  upon  a  certain 
voyage  from  London  to  Africa,  and  from  thence  to  the  West  Indies ;  but 
the  proof  was  of  a  contract  for  a  voyage  from  London  to  Africa,  and  from 
thence  to  the  West  Indies  or  America,  ahd  afterwards  to  London,  dec.  which 
was  a  contract  for  a  different  voyage  than  that  declared  on.(2) 

Lb  Blanc,  J.  Where  the  plaintiff  states  the  consideration  for  the  promise 
of  the  defendant,  he  must  state  the  whole  consideration ;  for  otherwise  the 
contract  is  not  truly  stated.(3)  But  where  he  states  the  consideration  truly, 
as,  here,  the  re-delivery  to  the  defendant  of  the  first  horse ;  and  then  states 
those  parts  of  the  defendant's  promise,  the  breach  of  which  he  complains  of^ 
and  states  those  truly ;  that  is  sufficient,  without  stating  other  parts  of  the 
promise  irrelevant  to  the  breach  coropldined  of. 

Rule  refused. 


Young  and  Another  v.  Alexander  Brander  and  Dunbar. 

8  East,  10.    Not.  11,1806. 

Where  the  legal  title  to  a  ship  remained  for  a  month  after  the  lale  in  the  vendon  npon 
the  face  of  the  regiater,  by  reason  of  the  vendee  having  omitted  ibr  so  long  to  deliver 
a  copy  of  the  indorsement  of  the  transfer  on  the  original  certificate  of  registry  to  the  ' 
proper  officer  authorized  to  make  registry,  Ac.  pursuant  to  the  stat.  34  G.  3.  c.  66.  s. 
15,  yet  the  vendon  are  not  liable  during  that  interval  for  repairs  ordered  by  the  cap* 
tain,  under  the  direction  of  the  vendee,  (who  for  this  purpose  must  be  considered  aa  a 
stranger  to  the  legal  owners,)  and  consequently  had  no  authority  express  or  implied  to 
bind  them. 

IN  assumpsit  for  work  and  labour  done,  and  materials  provided  by  the 
plaintififl  at  tne  request  of  the  defendants,  tried  before  Lord  EUenborough,  C. 
J.  at  the  sittings  after  Michaelmas  term  1805,  the  plaintiff^  had  a  verdict  for 
68/.  Os.  lOd.  subject  to  the  opinion  of  the  Court  on  the  following  case. 

The  plaintifTs  are  ship-builders.  On  the  10th  of  June  1803,  the  defendants 
became  owners  of  the  schooner  Rebecca;  and  on  the  26th  of  May,  1804, 
thej  by  a  bill  of  sale  duly  executed  on  that  day,  and  reciting  the  certificate  of 
registry,  transferred  the  whole  of  their  interest  in  the  Rebecca,  for  a- valuable 
consideration,  to  one  Thomas  Brander :  and  on  the  same  day,  an  indorsement 
was  duly  made  and  attested  on  the  original  certificate  of  registry,  according  to 
the  form  prescribed  by  the  statute  34  G.  3.  c.  68,  and  delivered,  together  with 

Vide  HouM  v.  ^iekarda,  11  East,  633. 

See  WiUiamson  v.  AUison^fi  East,  450.  3,  where  this  case  is  commented  upon. 

(2)  Vide  The  UniUd  SUtUs  v.  Porter^  3  Day,  283.    Jerome  v.  Wkitneif,7  Johns.  321. 

(3)  Vide  Uedt  r.  Burrome,  18  East,  3.  Clark  v.  Gray  {p  al,,  6  £ast,  669,  570.  1 
Chitty  on  Pleading,  895, 6. 
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the  bill  of  sale,  to  the  purchaser,  Thomas  Brander;  who,  on  the  same  day, 
took  poesessioQ  of  the  Rebecca,  and  from  that  time  acted  as  sole  owner :  but 
he  did  not  deliver  a  copy  of  the  said  indorsement  to  the  persons  authorized  to 
make  registry,  and  grant  certificates  of  registry,  until  the  23d  of  June,  1804, 
on  which  day  he  obtained  a  new  certificate  of  registry.  The  defendant's 
names  remained  on  the  registry  at  the  Custom-house,  as  owners,  (but  it  did 
not  appear  to  be  with  their  concurrence)  until  the  23d  of  June,  1804,  when 
such  new  registry  was  made.  On  thellth  of  June,  1804,  the  captain  of  the 
Rebecca,  by  order  of  Thomas  Brander,  took  the  Rebecca  to  the  plaintiffs  to 
be  repaired  for  her  outward  voyage ;  who  thereupon  made  the  repairs,  6lc. 
which  are  the  subject  of  this  action,  between  the  11th  and  19th  of  June,  1804 ; 
during  which  time  the  names  of  the  defendants  remained  on  the  register  at 
the  Custom-house :  and  no  notice  was  given  by  th^  defendants  to  the  plaintifis 
of  the  change  in  the  ownership  previously  to  the  work  being  done.  If  the 
plaintifis  were  entitled  to  recover  in  this  action,  the  verdict  was  to  stand ;  oth- 
erwise a  nonsuit  was  to  be  entered. 

Yates,  for  the  plaintiff'^  contended  that  as  the  defendants  continued  the  legal 
owners  of  the  ship  till  after  the  time  when  the  repairs  were  made,  by  reason 
of  the  requisites  of  the  registry  acts  not  having  been  complied  with,  and  with- 
out which  no  property  in  the  ship  could  pass  from  them  to  the  vendee,  they 
were  consequently  liable,  as  owners,  for  repairs  ordered  by  the  captain.  It 
has  been  long  settled,  that  the  legal  owners  are  liable  for  necessary  repairs, 
whatever  contract  they  may  have  entered  into  with  the  captain,  unknown  to 
the  builder,  that  he  should  bear  the  burthen.  Rich  v.  Cee,  Cowp.  636;  Oar- 
nam  v.  Bennett,  2  Stra.  816,  and  other  cases,  particularly  Westerdeil  v.  Dale, 
7  Term  Rep.  306.  The  question  arose  in  the  latter  upon  an  ineffectual 
attempt  to  convey  under  the  registry  acts.  Now  here  the  stat  34  Geo.  3.  c. 
68.  s.  15,  expressly  requires  that  a  copy  of  the  indorsement  of  the  transfer  of 
property  shall  be  delivered  to  the  person  authorized  to  make  registry  and  grant 
certificates  of  registry,  otherwise  such  sale  or  contract,  dec.  shall  be  utterly 
null  and  void  to  all  intents  and  purposes  whatsoever.  He  was  proceeding  to 
argue  the  point  of  ownership  on  the  statute(a)  when  Le  Blanc,  J.  said,  that 
he  supposed  it  would  not  be  disputed  on  the  other  side  that  the  requisites  of 
the  act  had  not  been  complied  with  at  the  time,  and  that  the  legal  ownership 
still  remained  with  the  defendants,  though  they  might  have  done  every  thing 
which  they  were  to  do  in  order  to  convey  it  to  Thomas  Brander :  but  still  the 
question  would  be,  whether  they  were  chargeable  with  repairs  ordered  on 
account  of  another. 

Lord  Ellenborouor,  C.  J.  then  said,  that  the  case  was  too  clear  to  require 
argument.  It  is  true,  that  the  requisites  of  the  act  have  not  been  complied 
with ;  and  it  is  true,  that  the  owners  of  a  ship  are  liable  for  repairs  ordered 
for  them,  or  for  their  bemjit  by  their  master :  but  it  was  never  heard  of,  that, 
if  a  stranger  ordered  repairs  for  another's  ship  or  carriage,  the  owner  was 
liable  for  such  repairs.  Suppose  a  pirate  ran  away  with  a  ship,  would  the 
owner  be  liable  for  repairs  ordered  by  him  t  Now  here  the  captain,  by  the 
order  of  Thomas  Brander,  the  purchaser,  who  was  a  mere  stranger  to  these 
defendants  in  point  of  law,  directed  the  plaintiff*  to  make  the  repairs :  how 
then  can  the  defendants,  merely  because  they  remained  to  owners  upon  the 
register,  be  liable  for  repairs  ordered  by  the  captain  under  the  authority  of  a 
stranger  to  the  defendants  ?  This  is  very  different  firom  the  case  of  Westerdell 
y.  Dak ;  that  was  a  case  of  partnership,  and  there  was  no  plea  in  abatement : 
Wharton,  who  was  the  same  as  Dak,  had  ordered  the  repairs;  and  the  case 
turned  on  the  privity  between  those  two.  But  here  Thomas  Brander  ordered 
the  repairs  in  his  own  right,  and  there  was  no  privity  of  interest  between  him 

(a)  Vid.  Moss  y.  Chamoek,  8  East,  399.  Heath  v.  Hubbard,  4  East,  110.  Bloxam^  v. 
Huhiard,  5  Eaat,  407,  and  Moss  v.  MiUs,  6  East,  144. 
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and  the  defendants.  In  that  ease  the  defendant's  liabilitj  was  pursuant  to  the 
credit  actually  given;  here  it  would  be  contrary  to  the  credit  actually  given  to 
bold  the  defendants  liable.(l) 

Per  Curiam^  Postea.to  the  Defendants. 

ScarUti  was  to  ha?e  argued  for  the  defendants. 


George  t;.  Lousley. 

8  East,  13.    Not.  11, 1806. 

Where  an  award  is  made  after  the  time  originally  given  to  the  arbitrators,  but  authority 
was  also  given  to  them  to  enlar^^e  the  time;  an  award  within  the  enlarged  time  autho- 
rized is  cood  upon  the  face  of  it,  though  it  do  not  recite  that  the  arbitrators  did  in  fact 
enlarge  the  time  :  But  the  Court  will  not  grant  an  attachment  for  the  non-performance 
of  the  award  without  the  verification  of  the  fact.  Where  the  costs  of  the  cause,  and 
of  the  tftdal  jury^m  distinctly  and  separately  submitted  to  the  discretion  of  arbitra- 
tors, they  must  distinctly  adjudicate  upon  each ;  otherwise  the  a^ard  is  bad ;  (but  the 
plaintiff  in  this  instance  aneed  to  abandon  it  for  so  much.)  The  award  was  also  set 
aside  for  so  naeh  as  the  aroitrators,  without  authority,  had  directed  to  be  paid  for  their 
own  espenees. 

W.  TAUNTON  shewed  cause  against  one  rule  lor  setting  aside  an  award, 
and  supported  another  rule  for  an  attachment  against  the  defendant  for  non- 
performance of  the  award.  The  submission  enabled  the  arbitrators  to  enlarge 
the  time  for  making  the  award :  and  one  objection  to  the  award  was,  that  it 
app^ffed  to  have  Iwen  made  after  the  time  originally  limited  for  making  it ; 
and  it  was  not  stated  on  the  face  of  the  award  that  the  arbitrators  had  enlarged 
the  time,  within  which  it  was  made.  But  this,  he  contended,  was  not  neces- 
sary :  for  as  where  a  power  of  appointment  is  given,  it  is  sufficient  for  the 
party  authorized  to  make  the  appointment,  without  stating  the  power,  but 
the  law  will  refer  the  execution  of  it  to  the  power  itself;  so  the  arbitrators 
need  not  set  out  their  authority ;  but  it  is  enough,  that  having  authority  to 
enlarge  the  time,  they  did  in  fact  make  an  award  within  the  time  to  which 
their  authority  might  extend :  and  no  presumption  will  be  made  against 
that  which  is  to  be  collected  from  the  fact  itself  of  making  their  award. 

The  Cmai  were  disposed  to  think  that  this  was  a  sufficient  answer  to  the 
objection,  as  arising  upon  the  face  of  the  award ;  and  called  on  the  other  side 
to  sustain  their  rule  fov  setting  it  aside. 

Another  objection  however  was  made  to  the  award,  namely,  that  *'  the  costs 
of  the  cause,  and  of  the  special  **jury"  as  cantradistinguished,  were  speci- 
fically left  to  the  discretion  of  the  arbitratora,  and  that  the  arbitrators  had 
taken  no  notice  of  the  latter  in  their  award,  which  they  were  bound  to  do,  it 
being  specifically  submitted  to  them  ;(a)  the  amount  of  which  was  15  guineas ; 
(though  it  was  stated,  that  in  fact  the  arbitrators  had  included  that  expence 
in  their  general  estimate  of  the  costs  of  the  cause.)  And  further,  that  they 
had  charged  96^  in  the  award  for  their  own  e^ences,  for  which  they  had  no 
authority.  As  to  the  first  of  these,  Tmmtam  answered,  that  the  arbitrators 
having  a  discreiiau  given  them  as  to  the  costs  of  the  special  jary,^theiT 
silence  on  the  subject  could  not  be  objected  to  by  the  defendant  on  the  face  of 
the  award.  2dly,  That  the  expences  of  the  arbitrators  were  very  reasonable 
under  the  circqmatances  of  the  case,  and  such  as  they  were  entided  to  reco- 
ver.  But  that,  at  any  rate,  the  award  would  only  be  void  for  the  excess  of  the 
d6/.  and  the  15  guineas  for  the  special  jury,  which  the  plaintiff  would  give  up ; 
and  it  would  be  good  for  the  rest 

Sir  F.  Gibbs  and  Mandey  contra,  said  that  as  their  affidavits  did  not  go  so 

(1)  Vide  Wendover  {r  al.  ▼.  Hogehoom  ^  al.^  7  Johns.  90H.    Hussey  v.  Mlen^  6  Mass. 
Rep.  >63. 
(«)  Vid.  MmmiaU  r.  JlrndsU,  7  £aM,  61. 
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far  as  to  allege  that  the  time  waa  not  enlarged  in  point  of  fact,  they  could  not 
contend  that  the  award  wiaa  bad  upon  the  face  of  it,  because  it  did  not  recite 
such  enlargement  of  the  time  upon  the  face  of  it :  bu^,  on  the  other  band,  as 
the  affidavits  in  support  of  the  award  did  not  allege  that  the  arbitrators  had  in 
fact  enlarged  the  time  before  they  made  their  award,  the  plaintiff  was  not  en- 
titled to  make  his  rule  absolute  for  an  attachment. 

Accordingly,  the  rule  for  setting  aside  the  award  (except  for  the  excess 
of  96/.,  the  expences  of  the  arbitrators,  and  of  15  guineas  for  the  expence 
of  the  special  jury)  was  discharged ;  as  was  also  the  rule  for  an  attachment. 


Harden  v.  Smith. 
Schroeder  v.  The  Same. 

8£ait,16.    Not.  12,1806. 


The  8tat.  39  6.  3.  c.  iS9. 1. 137,  gives  to  the  If  eat  India  Dock  Company  certain  i 
duties  for  all  goods  imported  from  the  West  Indies  which  shall  be  landed,  < 


I  rates  and 

_  ^  J  SLCm  fitHD 

on  board  any  ship  entering  into  and  using  the  docks;  which  rates  are  directed  to  be 
((  accepted  for  the  use  of  £e  docks,  and  Uie  quays,  wharfs,  and  craaes  and  other  ma- 
chines belonging-  thereto,  and  the  land-waiter's  fees  0131  account  of  such  goods  after 
being  unshipped,  and  all  charges  and  expeuces  of  wharfage,  landing,  housing,  and 
weighing  such  goods,  and  of  such  cooperage  as  the  same  may  want  after  being  unship- 
ped, and  all  rent  for  warehouse  room  for  twelve  weeks,  and  all  charges  of  delivering 
ike  same  from  the  saidwarehmues,"  The  latter  words  iaelude  adelivery  of  the  goodsio- 
to  lighters  in  the  dock,  as  well  as  an  immediate  delivery  from  the  warehouses  into  land 
carnages  placed  under  the  cranes  of  the  warehouses ;  although  for  the  purpose  of  such 
delivery  into  lighters  it  be  necessary  to  put  the  goods  upon  trucks  in  order  to  carry 
them  across  the  quay,  and  ailerwardfs  crane  them  into  the  lighters.  Bat  it  seems  that 
if  the  owner  reauire  any  w^Nrk  to  be  done  upon  the  goods  mttra  tjie  mere  transitms 
of  them  from  tne  warehouse  to  the  lighter,  the  Company  are  entitled  to  an  extra 
compensation  to  be  settled  by  convention  between  the  parties,  as  in  other  cases  out  of 
the  act. 

THESE  were  actions  for  money  had  and  received,  money  paid,  &c.  which 
were  brought  against  the  defendant,  as  Treasurer  of  the  West  India  Dock 
Compiany,  to  reeo?er  back  certain  sums,  which  had  been  paid  by  the  plain- 
tiflb,  (the  purchasers  of  certain  hogsheads  of  sugar  before  then  imported 
from  the  West  Indies  into  the  port  of  London,  and  which  had  continued  all 
the  time  in  ihe  company's  warehouses,  and  for  which  all  the  importation  rates 
and  duties  had  been  satisfied,)  to  the  officers  of  the  company  for  the  wharfage, 
and  8hi[^ing  into  lighters,  sent  into  the  docks  by  the  plaintiffii  for  that  pur* 
pose,  the  same  hogsheads  of  sugar,  part  for  home  consumption,  part  for  expor* 
tation. .  The  company  on  the  one  hand  contending,  that  they  were  only 
bound,  in  consideration  of  the  rates  and  duties  received  upon  importation  of 
the  goods  to  deliver  the  same  free  of  further  chu'ge  from  their  warehouses 
into  inland  carriages :  the  plaintiffs,  on  the  other  hand  contending,  that  they 
had  a  right  for  the  same  compensation  to  receive  the  goods  from  the  ware- 
houses across  the  quays,  and  by  means  of  the  cranes  thereon  into  their  lighters, 
and  so  to  remove  them  by  water  carrifige,  as  well  as  to  receive  and  re- 
move them  immediately  from  the  company's  warehouses  by  land  carriage.  It 
appeared  in  evidence  at  the  trial  before  Lord  EUenb&rough,  C.  J.  at  OuHdhaU 
that  there  was  more  risk,  labour,  and  expence  in  shipping. goods  into  lighters 
from  the  company's  warehouses,  whefe  goods  of  this  description  are  required 
to  be  kept,  than  into  carts,  d&c.  for  inland  carriage ;  because  in  the  latter  case 
the  hogsheads  are  at  once  craned  from  the  warehouses  over  the  outfer  wall  of 
the  dock  into  the  carts  prepared  by  the  owners  to  receive  them  in  the  public 
street :  whereas  in  the  other  case  the  hogsheads  are  first  craned  from  the  ware- 
houses into  trucks  upon  the  quay,  in  which  they  are  dragged  across  the  quay 
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to  the  water's  edge,  tbere  they  are  lealung  in  the  cranes  on  the  qaaj,  and 
lowered  into  the  lighters  afloat  in  the  dock  along  side  of  the  quay.  That 
more  hands  are  required,  and  the  damage  to  the  company  in  case  of  any  acci- 
dent  happening  by  the  breaking  of  the  tackling,  much  greater  in  ^this  mode  of 
delivery  than  in  the  other ;  because  the  lighter  itself,  and  perhaps  other  goods 
in  it,  may  be  sunk  and  destroyed  by  the  falling  of  so  heavy  a  weight  upon  it 
And  all  this  addition^  labour  must  be  performed  by  the  company's  servants, 
and  the  additional  rbk  of  accidents  incurred  by  the  company,  inasmuch  as  for 
furthering  and  securing  the  general  purposes  of  the  act,  none  other  than  the 
company's  servants  are  permitted  to  enter  the  dock  gates  for  these  purposes. 
That  an  extra  charge  had  always  been  paid  for  these  services  at  the  old  legal 
quays  before  the  passing  of  the  act,  when  the  goods  were  carried  across  the 
quays  again  and  shipped  into  lighters,  which  was  ccmsidered  as  distinct  from 
an  order  to  deliver  from  the  warehouse.  That  the  labour  and  expence  was 
still  greater  when  the  goods  were  intended  for  exportation  than  for  home  con- 
sumption ;  for  in  the  former  case  there  was  the  additional  expence  and  trouble 
of  weighing,  and  pitching  and  turning  for  cooperage,  more  of  which  latter  was 
required  for  the  purpose  of  exportation  than  was  necessary  for  the  mere  xem<^ 
val  of  the  goods  into  the  owner's  cart  or  lighter  for  the  purpose  of  safe 
delivery  into  the  owner's  possession.  It  was  admitted  however,  that  extra 
cooperage  for  exportation  had  been  always  charged  separately,  and  paid  for 
accoidingly. 

The  particular  clause  on  which  the  question  turned  was  s.  137.  of  stat.  99 
Geo.  3.  c,  69,  which  gives  to  the  company  certain  rates  on  certain  specified 
commodities,  and  other  rates  on  all  other  unspecified  goods  "  imported  from 
"  the  West  Indies,  which  i^all  be  landed,  unshipped,  or  discharged  from  on 
"  board  of  any  vessel  entering  into  and  using  any  of  the  docks,"  d&c.  to  be 
paid  '*  by  the  owners  or  consignees  of  such  g^)ds."  "  Which  rates  or  duties 
"  shall  be  levied  and  collected  as  after  expressed,  and  shall  be  accepted  and 
"  taken  for  and  in,  respect  of  the  use  and  convenience  of  the  said  docks,  and  the 
"  quays,  wharfs,  and  cranes,  and  other  machines  which  sh<^  belong  thereto, 
"  and  the  land  waiter's  fees  on  account  of  such  goods  after  being  unshipped, 
""and  all  charges  and  expences  of  wharfage,  landing,  housing,  mid  weighing 
**  such  goods,  and  of  such  cooperage  as  the  same  may  respectively  want  after 
"  being  unshipped,  and  all  rent  for  warehouse  room^  for  such  goods  for  12 
"  weeks  iH  the  said  company* s  warehouses^  and  all  charges  of  oeliveiuno 
"  THE  SAME  FROM  THE  SAID  WAREHOUSES."  The  principal  questioH  arose 
upon  these  latter  words,  whether  they  extended  to  a  delivery  mediately  from 
the  warehouses  across  the  quay,  and  by  means  of  a  second  cranage  into  a 
lighter  in  the  dock  alongside  of  the  quay ;  or  were  to  be  confined  to  an  imme- 
diate delivery  from  the  warehouses  landwise  into  the  possession  of  the  owner : 
in  other  words,  whether  the  company  were  entitled  to  charge  a  reasonable  com- 
pensation for  wharfage  and  shipping,  (which  was  the  charge  complained  of 
and  sought  to  be  recovered  back  by  these  actions),  as  for  a  new  and  uncom- 
pensated service  dehors  the  act;  or  whether  the  same  services  were  included 
under  the  compensation  paid  upon  the  importation  of  the  goods  for  the  several 
services  enuiherated  in  the  above  mentioned  clause,  including  the  charge  of 
delivering  the  goods  from  the  warehouses.  \d>xd. ElUnborou^,  C.  J.  having, 
upon  a  view  of  the  general  provisions  and  objects  of  the  act  adopted  the  latter 
construction,  at  the  trial  of  the  first  cause  at  the  sittings  after  Michaelmas 
term  1805,  in  consequence  of  which  a  verdict  passed  for  the  plaintiff;  a  rule 
nisi  was  obtained  in  Hilary  term  1806,  for  setting  aside  the  verdict  and  grant- 
ing a  new  trial,  in  order  to  have  the  point  re-considered  :  and  similar  verdict 
having  afterwards  been  taken  in  the  second  cause,  the  like  rule  was  granted 
in  Easter  term  last . 

In  this  term  counsel  were  heard  upon  both  rules;  Topping,  Marryat,  and 
Carr  for  the  plaintifis,  in  support  of  the  verdicts ;  and  uarrow,  Sir  V.  Oibbs, 
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and  JEosi,  lor  the  companj,  in  siipport  of  the  rules  fbf  new  tridB.  The  argu- 
ment turned  altogether  on  the  general  view  and  the  wording  of  particular 
clauses  of  the  several  acts  of  parliament  for  the  government  of  the  company ; 
viz.  the  30  G.  3.  c.  69.  43  Q.  a  c.  113,  and  43  G.  3.  c.  132,  as  explanatory  of 
the  meaning  of  the  clause  s.  137.  of  the  39  G.  3.  c.  09,  more  immediatdy  in 
questi<m ;  which  directs  that  the  rates  or  duties^  pajaUe  by  the  owners  or  con- 
signees of  goods  broaght  into  the  docks  and  liable  to  be  warehoused,  shall  be 
accepted  and  taken  for  (amongst  other  services  there  enumerated)  *'  dR  charges 
"  of  delivering  the  same  from  ike  said  warekousis"  And  now,  the  Court  hav* 
ing  looked  into  the  different  clauses  of  the  acts  referred  to, 
•  Ix>rd  Ellsnborovoh,  C.  J.  delivered  their  judgment.  The  question  in 
these  cases  turns  on  the  construction  of  the  137th  section  of  the  stat.  34  Geo. 
3.  c.  69,  and  comes  to  this  single  point,  whether  the  West  India  Dock  Company 
be  bound,  for  the  compensation  given  them  in  that  section,  to  deliver  the  goods, 
which  must  be  imported  and  landed  on  their  quays,  ^om  their  warehouses^  in 
any  other  way  than  that  by  which  they  may  be  removed  by  land  carriage ;  or, 
whether  the  proprietor  of  the  goods  be  not  for  that  same  compensation  enti- 
tled to  require  that  they  shall  be  delivered  to  him  in  such  a  manner  as  that 
they  may  be  removed  by  water,  if  he  shall  be  disposed  or  have  occasion  so  to 
remove  them  ?  Many  sections  of  the  act  have  been  referred  to,  with  a  view 
of  shewing  from  the  separate  and  distinct  mention  which  is  therein  made  of 
warehouses,  quays,  and  wharfs,  and  from  the  circumstance  of  their  being  dif- 
ferent provisions  as  to  each  of  them,  that  the  legislature  mast  have  supposed 
that  the  warehouses,  quays,  and  wharfs  would  not  be  so  constructed  as  to 
enable  the  putting  of  goods  into  lighters  directly  from  the  warehouses  them- 
selves :  and  it  has  been  also  argued,  from  the  greater  degree  of  trouble  and 
risk  which  must  attend  the  removal  of  goods  from  the  warehouses  across  the 
quays,  and  the  patting  them  from  thence  into  vessels,  compared  with  that 
which  is  occasioned  by  the  putting  them  immediately  from  the  warehouses  into 
carts ;  and- also  from  the  practice  which  obtained  at  the  quays  before  the  pass- 
ing of  the  act  in  question ;  that  the  compensation  provided  in  that  section 
must  be  understood  as  extending  to  a  delivery  for  land  carriage  only.  Bnt, 
it  does  not  appear  from  any  part  of  the  act  that  the  legislature  had  any  par- 
ticular construction  of  the  quays  or  warehouses  in  its  contemplation  at  the 
time ;  nor  that  it  at  all  regarded  the  practice  of  the  legal  quays :  for  it  gives 
no  direction  as  to  the  one,  nor  at  all  refers  to  the  other.  It  leaves  it  entirely 
to  the  discretion  of  the  company  to  make  their  quays  and  warehouses  in  such 
way  as  in  their  judgment  should  be  most  likely  to  answer  the  purposes  of  their 
constitution  as  a  company ;  and  gives  them  a  defined  compensation  for  the  ad- 
vantages which  the  importer  should  receive,  without  any  reference  to  what 
had  b^en  before  paid  elsewhere  for  similar  benefits.  The  question  therefore 
depends  upon  the  mere  legal  construction  of  the  137th  section  of  the  act,  by 
which  the  payment  of  the  compensation  to  be  received  by  the  company  for 
the  conveniences  of  their  dock,  quays,  and  warehouses,  is  divided  between 
the  owners  of  the  ship  and  of  the  goods.  The  owner  of  the  ship  is  to  pay  a 
certain  rate  per  ton  for  the  use  of  the  dock,  for  the  expences  of  navigating, 
mooring,  and  managing  the  vessel,  for  the  use  of  the  c^ock  for  light  ships,  for 
unloading  and  unshipping  her  cargo,  (i.  e.  for  the  labour  employed,  and  con- 
veniences afforded,  for  such  unloading,)  for  the  landing*waiter's  fees,  and  the 
cooperage  required  in  unloading.  These  matters  the  legislature  considered 
as  being  expences  to  which  the  owners  of  the  ship  should  be  subjected ;  for 
by  the  clause  in  question  they  are  directed  to  be  paid  by  the  master  or  the 
owner.  For  the  goods,  the  owner  or  consignee  was  to  pay  according  to  certnin 
rates  specified  in  a  table  or  list ;  and  those  rates  are  described  as  levied  and 
taken  for  the  use  and  conveniency  of  the  docks,  for  tlie  quays,  wharfs,  cranes 
and  other  machines,  for  land-waiters'  fiset  on  account  of  the  goods  after  being 
unshipped^  (which  latter  words  must  be  confined  to  the  land-waiters'  fees,  and 
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do  not  ride  over  the  preceding  matter ;  for  they  are  repeated  again  afler  the 
mention  of  cooperate,  and  are  not  deferred  to  the  conclusion  of  the  aentence, 
which  they  naturally  would  have  been  if  they  had  been  meant  as  generally 
restrictive;)  and  for  all  charges  of  landing,  wharfiige,  housing,  and  weighing, 
for  cooperage^  for  warehouse-room  and  ali  chmrges  of  deKvering  the  same  from 
the  said  warehouses.  Now,  as  the  rates  are  to  be  taken  in  satisfaction  of  all 
charges  of  delivering  the  goods  from  the  warehouses  y  if  the  use  of  the  quays 
and  cranes  be  necessary  for  the  purpose  of  such  delivery,  no  claim  can  be 
made  on  that  account,  though  it  should  be  admitted  that  several  of  the  things 
specified  will  be  satisfied  by  the  use  made  of  them  in  the  importation  and 
landing.  If  the  goods  be  delivered  into  carts,  it  is  not  contended  on  the  part 
of  the  defendant  that  any  thing  is  to  be  paid  for  the  cranes  used  in  such  de> 
livery :  and  if  the  plaintiffs  are  entitled  to  have  their  goods  delivered  into  a 
lighter,  by  parity  of  reasoning  no  compensation  can  be  claimed  for  the  use  of 
the  necessary  machinery  and  of  the  quay  employed  and  used  on  such  occasion. 
This  brings  the  question  to  the  single  point,  whether  the  company  can  say 
they  will  adopt  only  one  mode  of  delivery?  Now  it  ha»  been  truly. observed 
that  the  legislature  must  have  been  aware  that  much  of  the  produce  of  the 
West  Indies  would  be  removed  by  water  as  well  as  by  land,  and  delivered 
from  the  warehouses  into  lighters,  as  well  as  into  carts;  and,  if  it  had  intend- 
ed that  the  compensation  which  it  has  given  should  be  confined  to  a  delivery 
for  land-carriage  only,  one  cannot  but  suppose  that  it  would  have  so  tiaid.  It 
has  been  argued  that,  as  no  mode  is  pointed  out  for  delivery,  the  mode  of  de- 
livery is  left  to  the  company,  and  that  they  may  fix  on  that  which  they  think 
best.  But  it  rather  seems,  that  the  legislature  meant  the  delivery  to  be  made 
in  all  the  ways  in  which,  according  to  the  nature  of  the  subject  matter,  it 
could  conveniently  be»  and  had  in  fact  usually  been  made.  And  it  would  be 
a  violent  construction  of  the  act  to  hold  that  when  goods  under  certain  cir- 
cumstances might  be  much  more  conveniently  delivered  in  one  way  than  ano- 
ther, that  the  legislature  intended  to  invest  the  company  with  a  right  of  refusing 
to  deliver  them  in  the  most  convenient  way.  It  should  rather  in  point  of 
reason  seem  that  the  mode  of  delivery  should  be  left  to  the  election  of  the 
owner  of  the  goods,  whose  interest  is  to  be  advanced  by  the  delivery,  and, who 
must  necessarily  do  the  first  act  towards  a  delivery,  by  sending  either  a  land 
or  water  carriage  for  them.  As  to  the  argument  in  favour  of  the  defendant 
firom  the  extraordinary  labour  and  risk  in  delivering  on  board  UghterSj^  beyond 
what  would  be  incurred  by  delivering  for  land  carriage ;  that  has  no  founda- 
tion ;  as  it  does  not  appear  that  the  legislature  looked  particularly,  much  less 
solely,  to  the  latter  mode  of  delivery  when  the  fixing  of  the  compensation 
came  under  its  consideration.  If  indeed  that  had  appeared,  it  might  have  had 
some  weight.  And  if  we  suppose  the  legislature  to  have  adverted  to  the 
necessity  of  building  the  warehouses  at  some  distance  ftt)m  the  parts  of  the 
dock  where  lighters  could  come,  it  must  in  that  case  be  presumed  that  in  fix- 
ing the  gross  quantum  of  compensation  the  probability  of  such  extra  trouble 
and  risk  was  adverted  to  as  an  ingredient  in  forming  that  calculation.  It  was 
admitted  in  the  argument  that  a  delivery  from  the  warehouse  did  not  necessa- 
rily mean  a  delivery  at  the  warehouse,  if  a  delivery  at  the  quay  should  appear 
to  have  been  intended.  And  such  must  have  been  intended  unless  the  act, 
(and  that  too  without  anv  thing  being  said  in  it  to  narrow  the  modes  of  de- 
livery,) is  to  be  construed  as  giving  a  right  to,  and  a  ^mpensation  for,  one 
mode  of  delivery  only,  when  there  existed  at  the  same  time  another  equally 
obvious  one,  and  which  would  in  many  cases  be  much  the  most  beneficial.  The 
act  must  be  construed  by  its  words,  that  is,  by  what  it  has  said,  and  not  by 
the  consideration  of  extrinsic  matter,  which  it  has  not  mentioned  or  adverted 
to :  such  as  extraordinary  trouble,  risk,  &c. 

In  giving  this  opinion  it  must  not  be  understood  that  more  is  meant  than 
that  the  owner  of  th^  goods  is  entitled  to  have  such  a  complete  delivery  of 
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tlieiii  made  to  him  for  the  amoont  of  oompensatioa  limited  by  the  act,  as  may 
eoable  him  to  carry  them  away  either  by  land  or  by  water,  at  his  election. 
It  is  not  meant  that  any  thing  necessary  for  purposes  beyond  the  mere  act  of 
safe  delivery  into  the  proper  medium  of  conveyance  by  land  or  water  can  be 
claimed  of  the  company ;  or  that  the  owner  of  the  goods  has  any  right  to  have 
the  period  of  their  passage  fr(Hn  the  warehouse  to  his  cart  or  lighter,  when 
once  begun,  prolonged  or  interrupted  lor  any  other  collateral  or  distinct  pur- 
pose to  be  answered  thereby ;  and  that  upon  such  purpose  being  answered,  the 
company  are  bound  to  take  them  up  again  de  novo,  and  to  proceed  with  the 
coQveyance  of  them  to  bis  lighter.  Such  a  transaction  does  not  appear  to  us, 
as  at  present  advised,  to  fall  within  the  provisions  of  this  act  of  parliament  ; 
and  we  are  desirous  that  no  inference  may  be  drawn  from  what  is  now  said 
that  the  company  may  not  in  such  case  be  entitled  to  ulterior  compensation. 
It  will  however  be  time  enough  to  decide  upon  such  question  when  it  shall 
hereafter  arise.  For  the  reasons  already  given  we  are  of  opinion  that  the 
plaintiflb  in  these  cases  are  entitled  to  retain  the  verdicts  they  have  obtained, 
and  that  of  course  the  rules  nisi  for  new  trials  must  be  discharged. 


The  King  r.  The  Inhabitants  of  Cromford. 

8Eait,25.    Not.  13,1806. 

Where  the  master  and  fkther  of  a  boy  agreed,  under  seal,  that  the  master  should  teach 
the  son  the  art  and  mastery  of  weaying  for  five  years,  and  find  ntenails,  and  the  eon 
should  reeeire  half  his  earaiBg,  and  the  master  the  other  half;  under  which  the  boy 
served  out  the  time  as  an  apprentice :  held  that  this  agreement  between  the  father  and 
master  (to  which  the  son  was  no  party)  not  binding  the  son,  or  the  father  for  him,  to 
any  service  to  the  master  ;  but  the  son's  service  in  fact  being  merely  voluntary ;  was 
no  apprenticeship  in  point  of  law ;  and  consequently  no  settlement  could  be  gained 
by  the  son  serving  his  master  under  such  a  contract. 

UPON  appeal  against  an  order  of  two  justices  removing  Mary  Higiim  from 
the  township  of  Wirkswwth  to  that  of  Cromford,  in  the  county  of  Derby ,  the 
Sessions  confirmed  the  order,  subject  to  the  opinion  of  the  Court  on  this  case. 

The  pauper's  husband  Wm.  Higtan^  being  settled  at  Cromford^  went  on  the 
Ist  of  May  1796,  being  then  14  years  of  age,  as  an  apprentice  to  N.  KtuveiOH. 
of  Wirksworthf  wearer,  and  continued  to  serve  him  as  an  apprentice  for  5 
years.  The  following  indenture  was  executed  by  N.  K.,  the  master,  and  Job 
SSgion^  the  father  of  WilUam,  but  not  by  WiUiam  Higion  himself.  '<  This 
agreement  made  the  1st  of  May  1796,  between  N,  K.,  weaver,  and  Job  Hig- 
ion, miner ;  and  the  said  N.  K.  shall  teach  or  cause  to  be  taught  Wm,  Higtom^ 
the  son  of  Job  Higion,  the  art  and  mystery  of  weaving,  &c.  in  the  best  way 
he  can,  for  5  years  from  the  date  above ;  and  that  N.  K.  shall  find  W,  H.  all 
utensils  belonffing  to  the  said  business ;  and  that  W,  H  shall  receive  of  N,  JST. 
half  of  what  he  earns,  and  the  remainder  to  N.  K. :  to  which  We  have  inter- 
changeably set  our  hand  and  seal,  the  date  above  written.  (Signed  and  sealed 
by  iV.  Kniveion  and  Job  Higion")  Wm.  Higion  did  not  execute  or  become 
a  party  to  any  other  indenture. 

Clarke  was  to  have  argued  in  support  of  the  order  of  Sessions ;  and  Bal* 
guy,  jun.  against  it :  but  upon  the  first  opening  of  the  case,  after  the  latter  had 
remrred  to  4  Com.  Dig.  80,  tit  Justices  of  Peace,  B.  55,  that  by  the  common 
law  a  man  may  be  bound  apprentice  by  his  parent^  before  his  full  age : 

Lord  Ellenboeouoh,  C.  J.  said,  Here  is  neither  a  binding  of  the  son  him- 
self af^rentice,  nor,  if  I  may  so  say,  of  his  parent  for  him :  for  there  is  no 
contract  for  his  serving  his  master;  nothing  to  bind  the  son  to  serve.  He 
might  serve  in  fact,  but  was  under  no  obligation  to  do  so :  he  only  continued 
to  be  taught  as  long  as  he  pleased,  but  was  not  obliged  to  stay.  This  was  no 
apprenticeship. 
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The  other  Jadges  conouned ;  and  Lmmrencef  J.  asked  how  any  action  eould 
hare  been  brought  against  any  person  for  harboaring  the  boy  as  an  apprentice : 
or  how  he  himself  could  have  been  proceeded  against  under  any  of  the  statutes 
for  r^tilating  apprentices  ?(1)  Order  confirmed. 


Ex  parte  Bruce. 

8  East,  97.    Nov.  12, 1806. 

Where  application  bad  been  made  for  the  disebarge  of  an  impreated  aeaman  before  the 
two  years  of  his  protection  by  the  stat.  13  Geo.  ^.  c.  17,  were  eipired,  which  was  then 
inefieetoal,  because  the  facts  were  not  verified  with  sufficient  certainty ;  yet  the  doubt 
being  now  removed  by  another  affidavit,  the  Court  granted  a  writ  of  hiibuut  eetpng  for 
the  purpose  of  tiberating  iiini,  though  the  two  years  Were  now  expired. 

SIR  Fr  Cribbs  moved  for  a  writ  of  habecu  corpus  to  bring  up  an  impressed 
seaman  for  the  purpose  of  his  being  liberated.  Bruce  first  went  to  sea  in  the 
merchant  service  on  the  15th  of  Jufy  1604,  and  was  impressed  on  th^  16th  of 
April  1806,  before  the  expiration  of  the  two  years  during  which  all  new  sea- 
men are  exempted  from  the  impress  service  by  the  stat.  13  G.  2.  c.  17.  s.  3. 
His  brother  had  applied  for  his  discharge  to  the  Ld.  C.  Justice  on  the  I8th  of 
June  1806 ;  but  the  affidavit  on  which  that  application  was  made  only  stating 
that  Bruce  had  first  gone  to  sea  about  the  15th  of  J^iy  1804,  it  was  thought 
not  sufficiently  certain  that  the  two  years  were  not  expired  at  the  time  of  the 
application.  The  fact  however  being  now  verified  as  above,  and  the  argument 
pressed,  that,  unless  relief  could  still  be  obtained,  the  temporary  protection 
meant  to  be  given  by  the  legislature  might  often  be  violated  for  want  of  the 
means  of  applying  in  time; 

Lord  Ellknborough,  C.  J.  said,  that  as  an  application  for  the  party's  dis- 
charge had  been  made  in  time,  before  the  two  years  expired,  although  from 
some  ambiguity  in  the  oaode  of  expression  in  the  affidavit  then  product  it  was 
not  effectual ;  yet  the  doubt  being  removed,  he  should  have  his  writ,  though 
the  time  of  protection  was  now  expired. 

Per  Curiam,  Writ  granted. 

Clark  V.  Askew. 

8  East,  28.    NoV.  13, 1806. 

The  Coart  of  Reaaesta  act  for  SamUkwarkj  dtc.  enaeta  that  ^if  in  any  action,  Ac.  for  re* 
covery  of  any  debt  sued  against  any  person  (within  the  jurisdiction)  in  any  of  the 
king's  courts  at  Westminster ^.Slc.  it  shall  appear  to  the  Jidge^  &c.  that  the  debt  to  he 
recovered  by  the  plaintiff  doth  not  amount  to  40«.,  &c.  the  plaintiff  shall  pav  the  de- 
ftndant  costs,  Ac,  held  that  where  the  plaintiff's  witness  proved  that  the  debt  which 
was  originally  above,  was  reduced  beUne  40s.  by  part  pmpama  before  the  aotioa  biooghti 
the  case  was  within  the  statute. 

THIS  was  a  rule  on  the  plaintiff  to  shew  cause  why  he  should  not  bring 
the  postea  into  court  and  file  the  plea  roll,  so  that  the  defendant  may  enter  a 
suggestion  thereon,  that  the  damages  recovered  do  not  amount  to  4O5.,  and 
that  the  defendant  at  the  time  of  the  commencement  of  this  action  was  an 
inhabitant  and  resided  within  the  jurisdiction  of,  and  liable  to  be  summoned 
to,  the  Southwark  Court  of  Requests :  and  why  the  plaintiff  should  not  pay 
the  defendant  his  costs  to  be  taxed,  &c.,  pursuant  to  die  stat.  22  Geo.  S.  c.  47. 
The  6th  sect,  of  that  statute  enacts,  "that  if  in  any  action  of  debt,  dtc.  sued 
''  against  any  person  aforesaid  (i.  e.  within  the  jurisdiction)  in  any  of  the 
''  King's  courts  at  Westminster,  &c.  it  shall  appear  to  the  Judge,  &c.  that  the 

(1)  Vide  MaUer  of  Me  Dawles,  8  Johns.  338. 
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*'  dkbt  to  be  reamered  by  the  plaintiff  in  such  action  doth  not  amount  to  405. ;" 
and  the  defendant  shall  prove  himself  residing,  &c«  within  the  jurisdiction, 
the  plaintiff  shall  pay  the  defendant  costs,  &lc.  The  affidavit  of  the  defend- 
ant, besides  verifying  his  residence,  and  that  the  debt  arose  within  the  juris- 
diction,  also  stated  that  the  plaintiff,  at  the  sittings  after  Trinity  term  at  West- 
minster f  obtained  a  verdict  for  1/.  195.  6d.  And  it  also  appeared  by  the  evi- 
dence of  the  only  witness  examined  for  the  plaintiff  at  the  trial,  that  the  plain- 
tiff's original  demand  which  arose  upon  a  promissory  note,  was  8/. ;  and  that 
the  defendant  had  paid  6/.  Os.  6d.y  on  account  before  the  action  brought. 

Andrews  shewed  cause,  and  cited  JtPCoUam  v.  Catr,  I  Bos.  and  Pull.  223, 
where  Ld.  C.  J.  £yre,  upon  the  construction  of  the  Middlesex  court  of  con- 
science act  23  Geo.  2.  c.  33,  considered  that  no  case  would  be  within  it  where 
the  original  debt,  being  above  405.,  was  reduced  below  that  sum  by  a  balance 
of  accounts ;  because,  as  he  said,  the  most  intricate  accounts  between  mer- 
chant and  merchant  might  by  that  means  come  to  be  decided  before  a  county 
court. 

Sir  F.  CribbSf  in  support  of  the  rule,  distinguished  this  from  the  case  where 
the  plaintiff's  demand  is  reduced  below  405.  by  means  of  a  set-off  arising  upon 
a  different  account :  because  the  plaintiff's  debt  is  still  above  405.,  and  till  plea 
pleaded  it  is  uncertain  whether  the  defendant  will  avail  himself  of  his  set-off; 
and  if  the  plaintiff  only  brought  his  action  for  the  balance,  the  defendant  not 
availing  himself  of  his  set-off,  the  plaintiff  would  be  concluded.  But  here 
the  plamtiff's  debt  was  reduced  below  405.,  by  actual  payments  on  account, 
before  the  action  brought.  ' 

IThe  Court,  though  they  considered  that  the  construction  contended  for  by 
the  plaintiff  pressed  hard  against  the  words  of  the  act,  yet  thought  at  first 
that  the  case  was  governed  in  principle  by  the  former  decision;  but  they 
desired  to  hear  read  the  words  of  the  Middlesex  act,  on  which  that  construc- 
tion was  put,  to  see  how  far  they  corresponded  with  the  Southwark  act.  And 
it  appearing  that  the  Middlesex  act  23  Geo.  2.  c.  33.  s.  19,  enacts  "  that  in 
**  case  any  action  of  debt  or  assumpsit  shall  be  commenced  in  any  of  the 
"  King's  courts  at  Westminster,  and  the  defendant  shall  live,  &c.  in  Middle 
**  sex,  and  the  jury  upon  the  trial  of  such  cause  shall  find  the  damages  for  the 
** plaintiff  under  the  value  of  405. ;  unUss  the  Jud^e  shall  in  open  court  certi- 
''  fy  on  the  back  of  the  record,  that  the  freehold,  &c.  or  any  act  of  bank- 
**  ruptcy  principally  came  in  question,  ^o,  the  defendant  shall  recover  double 
"costs:" 

Lord  Ellenborough,  C.  J.  intimated  a  strong  suspicion  that  the  attention 
of  Ld.  C.  J.  Eyre  in  the  case  referred  to  had  not  been  called  particularly  to 
the  words  of  that  act,  which  seemed  hardly  capable  of  receiving  the  construc- 
tion which  had  been  put  upon  them;  for  they  are  peremptory,  that  the 
defendant  shall  recover  his  costs  in  case  the  jury  upon  the  trial  of  the  cause 
shall  find  damages  for  the  plaintiff  under  405.,  ttn^55  the  Judge  shall  certify 
specially  in  certain  cases,  of  which  the  case  before,  the  court  was  not  one. 
The  authority  then  of  that  opinion  being  out  of  the  question,  the  facts  here 
are  brought  directly  within  the  words  of  the  Southwark  act ;  for  it  appeared 
upon  the  plaintiff's  own  shewing  at  the  trial  that  his  debt  was  under  405. 
before  the  action  commenced. 

The  other  Judges  concurring, 

Rule  absolute. 
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The  King  v.  Valentine  Jones. 

eEutfSl.    Not.  15,1806. 

A  defendant  indicted  here  for  misdemeanors  committed  bj  bim  in  the  Weit  Indies  in  a 

Sublic  capacity  under  st.  42  G.  3.  c.  85,  is  not  entitled  under  that  statute  upon  an  afii- 
avit  in  tne  common  form  for  putting  off  a  trial  upon  the  absence  of  a  material  witness, 
to  put  off  bit  trial  till  return  made  to  writs  of  wtaniamus  to  the  courts,  du;.  abroad,  to 
examine  witpetses ;  which  are  directed  to  be  iMued  in  such  cases  at  the  discretion  of 
the  court  of  B.  R. ;  but  he  must  lav  before  the  court  such  special  grounds  by  affidavit 
as  may  reasonably  induce  them  to  think  that  the  witnesses  sought  to  be  examined  are 
material  to  his  defence.  But  the  prosecutor  in  such  case  is  of  course  entitled  to  writs 
of  mandamus  for  the  like  purpose. 

THE  Stat.  42  Geo.  3.  c.  85,  enacts  (s.  1.)  that  any  person  employed  in  the 
King's  service  in  any  civil  or  military  capacity,  &,c.  out  of  Great  Britain, 
guilty  of  any  offence  in  the  execution,  or  under  colour,  or  in  the  exercise  of 
any  such  capacity,  &,c.  may  be  prosecuted  in  the  Court  of  King^  Bench  in 
England,  either  upon  information  by  the  Attorney-General  or  indictment. 
And  by  s.  2,  in  case  of  such  indictment  found  or  information  exhibited,  the 
Ck»urt  of  K.  B.  may,  on  motion  on  behalf  of  the  Attorney-General  or  other 
prosecutor,  or  of  the  defendant,  award  at  its  discretion  writs  of  numdamus 
to  any  chief  Justice  and  Judges,  &,o,  or  any  court  of  Judicature  in  the  country 
or  island,  or  near  to  the  place  where  the  offence  shall  be  charged  to  have  been 
committed,  or  to  any  governor,  d&c.  or  to  any  other  person  or  persons  residing 
there,  as  to  the  .Court  of  K.  B.  may,  under  all  the  circumstances  of  the  case, 
seem  most  expedient.  And  the  persons  to  whom  the  writ  is  directed  are 
authorized  to  take  the  examinations  of  witnesses  in  writing  touching  the  matp 
ters  charged  in  the  indictment  or  information,  and  transmit  the  same  to  the 
Court  of  K.  B. ;  which  examinations  shall  be  allowed  to  be  read  as  evidence 
on  the  trial. 

This  being  the  first  case  of  a  procedure  under  this  act,  to  which  the  attention 
of  the  Court  was  called,  it  may  be  useful  to  report  the  course  which  was  pur- 
sued. On  a  former  day  in  the  term,  the  defendant,  against  whom  an  indict- 
ment had  been^found  by  a  Middksex  grand  jury  oh  the  25th  of  June  last, 
charging  him  with  breaches  of  duty  in  his  capacity  of  commissary  general  of 
stores,  provisions,  and  forage  to  his  Majesty's  forces  in  the  Caribbee  Islands, 
4&C.  in  1796  and  1797,  obtained  a  rule  calling  upon  the  prosecutor  to  shew 
cause  ''why  several  writs  of  numdamus  should  not  issue,  directed  to  the 

Chief  Justice  and  Judges  of  the  Courts  of(a) for  the  several  islands 

of  Barbadoes,  Granada,  and  Dominica,  in  the  West  Indies,  respectively 
requiring  them  to  hold  courts  with  all  convenient  speed  for  examination  of 
witnesses  and  receiving  other  proofs  concerning  the  matters  charged  in  the  in- 
dictment in  this  prosecution :  and  in  the  mean  time,  to  cause  such  public  notice 
to  be  given  of  the  holding  of  the  said  courts  respectively,  and  to  issue  such 
summons  or  other  process,  as  may  be  requisite  for  the  attendance  of  witnesses, 
and  to  adjourn  from  time  to  time  as  occasion  may  require,  pursuant  to  the  stat. 
42  Geo.  3,  for  the  trying  and  punishing  in  G,  B.  persons  holding  public  employ- 
ments, for  offences  committed  abroad,  and  to  perform  all  such  other  matters 
and  things  as  by  the  said  statute  is  required ;  and  why  the  examination  and 
proofs  to  be  thereupon  taken  should  not  be  transmitted  by  some  person  or 
persons  coming  from  the  said  islands  respectively,  and  to  be  delivered  upon 
oath,  in  such  form  as  this  Court  should  direct,  to  H.  D,  and  H.  B.,  the 
clerks  in  court  of  this  Court,  or  one  of  them,  in  the  Crown  Office,  for  the 
safe  custody  thereof,  and  in  order  to  their  being  read  in  evidence  on  the  trial 
of  the  issue  joined  in  this  prosecution,  or  any  other  subsequent  proceedings 


(a)  The  proper  description  of  thef«  courts  was  afterwards  supplied. 
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thereon  or  relating  thereto ;  and  why  the  trial  should  not  be  put  of  vniil  the 
return  of  the  said  several  writs  of  mandamus ;  upon  notice  of  this  role  to  the 
attorney  or  agent  of  the  prosecutor  in  the  mean  time." 

This  rule  was  obtained  upon  an  affidavit  of  the  defendant,  which,  after 
stating  generally  that  an  indictment  had  been  found  against  him,  charging  him 
with  breach  of  duty  in  his  capacity  of  commissary  general  of  stores,  £c,  in 
1796  and  1797,  (as  before  mentioned)  concluded,  jm  the  common  form  of  an 
affidayit  for  putting  oiT  a  trial  on  account  of  the  absence  of  a  material  witness, 
that  certain  persons  (by  name)  and  several  other  piersons  were  now  in  the 
West  Indies ;  and  that  he  was  advised  and  believed  that  their  evidence 
would  be  material  for  him  upon  the  trial.  And  on  the  day  gi^en  for  shew- 
ing cause, 

The-  Attomey-Generalf  for  the  crown,  said,  that  he  thought  it  his  duty  to 
state  the  circumstances  under  which  the  application  was  made  to  the  Court, 
not  with  a  view  of  opposing  it,  if  the  Cobrt  in  the  exercise  of  the  discretion 
vested  in  them  by  the  act  thought  it  proper  to  be  granted ;  bat  rather  to 
call  their  attention  to  it,  that  it  might  not  pass  as  a  matter  of  coarse.     For 
this  purpose,  after  adverting  to  the  object  of  the  statute,  he  stated  the  rule, 
and  the  affidavit  on  which  it  had  been  obtained  :  in  doing  which  the  attention 
of  the  Court  was  called  to  the  generality  of  the  defendant's  affidavit  for  patp 
ting  off  the  trial  till  the  return  of  the  writs  prayed  for :  and  Lord  Ettenb&rmigh, 
C.  J.  intimated  his  opinion,  that  the  affidavit  was  not  sufficiently  full  for  the 
purpose ;  omitting,  as  it  did,  to  shew  in  what  respect  the  evidence  of  the 
witnessed,  (some  of  which  he  also  observed  were  not  named,)  was  material. 
The  act  of  parliament,  he  said,  required  the  Court  to  exercise  their  discre' 
turn  upon  the  subject  of  awarding  any  writ  of  mandamus  under  it ;  and  there- 
fore called  upon  the  party  applying  for  such  writ  to  lay  before  the  Court  some 
materials  on  which  to  exercise  that  discretion.    In  common  cases  where  appli- 
cation was  made  to  put  off  the  trial,  if  nothing  appeared  to  induce  a  suspicion 
that  the  application  was  made  for  delay,  the  Court  were  satisfied  vrith  an  affi- 
davit in  the  common  form,  for  postponing  the  trial  upon  the  absence  of  a  ma- 
terial witness  from  one  sittings  or  assizes  to  the  next,  because  little  incon- 
venience comparatively  was  likely  to  arise  firom  a  short  delay :  but  here  from 
the  very  nature  of  the  proceeding  much  longer  delay  must'  intervene ;  and 
this  too  in  a  criminal  case,  which  it  was  more  necessary  to  watch  over,  from 
the  temptation  to  offenders  to  gain  time. 

Park,  in  support  of  the  rule,  said  that  the  affidavit  was  in  the  same  ftvm  as 
in  Picton*s  case,  the  only  other  instance  of  a  proceeding  under  the  act  in 
question ;  and  similar  to  the  form  of  affidavits  for  the  like  purpose,  to  obtain 
depositions  in  the  East  Indies  under  the  stat.  M  Geo.-  3.  c.  26. 

Lawrence,  J.  Where  justice  is  to  be  delayed  so  long,  as  in  these  cases  it 
must  be  when  the  trial  is  postponed  till  the  return  of  the  writs  of  mandamus, 
the  Court  ought  to  have  some  spiecial  grounds  laid  before  them  to  induce  a 
probability  at  least  that  the  evidence  sought  to  be  obtained  may  be  materia/. 
Such  appears  to  have  been  the  intention  of  the  act :  and  I  see  no  difficulty  in 
the  defendant's  doing  so.  It  is  not  required  of  him  to  state  his  evidence,  but 
only  the  nature  of  it :  otherwise,  under  this  general  form  of  affidavit,  he  may 
delay  the  trial  merely  to  get  depositions  of  witnesses  to  his  character.  But 
it  is  the  constant  practice  at  the  Old  Bayley  not  to  put  off  trials  for  the 
absence  of  witnesses  to  character  only,  on  account  of  Uie  facility  of  making 
such  applications  in  delay  of  justice. 

Park  then  said,  that  if  the  court  required  an  affidavit  from  the  defendant, 
that  the  application  was  jiot  made  for  the  purpose  of  delay,  such  an  affidavit 
might  be  obtained :  but  it  could  not  be  expected  of  a  defendant  to  disclose  bis 
defence  before  the  trial.  And  in  the  interpretation  of  the  statute  some  con* 
sideration  ought  to^be  had  to  the  difficulty  thrown  up<Mi  the  defendant  of  pre- 
paring for  his  defence  at  so  great  a  distance  from  the  place  where  the  offence 
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cliarged  was  committed,  and  where  moat  of  the  witnesses  to  the  transaction 
reside. 

Lord  ELLKNBOEduGHy  C.  J.  observed,  that  the  Court  would  not  be  satis- 
fied merely  with  a  general  affidarit  that  the  application  was  not  made  for  delay ; 
but  that  they  should  expect  materials  to  be  laid  before  them  to  enable  them  to 
say,  exercising  their  judgment  upon  fair  and  probable  grounds/  that  the  evi* 
dence  sought  to  be  obtained  was  in  its  nature  material. 

The  case  stood  over  for  a  few  days.  And  now  another  affidavit  of  the  de- 
fendant was  produced,  stating  in  substance  that  the  indictment  was  found  on 
the  25th  of  June  last,  to  which  he  had  pleaded  without  delay.  That  certain 
persons  (naming  them)  were  acquainted  with  several  of  the  dealings  and 
transactions  which  took  place  between  the  defendant  and  Matthew  Higgins  in 
the  indictment  mentioned  in  the  West  Indies  in  1796  and  1797,  relating  to 
the  supplying  the  vessels,  stores  and  provisions,  6lc,  in  the  indictment  men- 
tioned. And  that  amongst  the  other  witnesses,  referred  to  but  not  named  in 
the  defendant's  first  affidavit,  resident  in  Barbadoes,  &c.  or  some  of  the  other 
Leeward  Islands,  whose  evidence  he  was  advised  and  believed  would  be  mat^ 
rial  for  him  on  the  trial,  was  W.  W.,  who  he  believed  was  now  resident  in 
Barkadoes;  and  who  daring  the  years  1796  and  1797  was  the  clerk  and  book-^ 
keeper  of  the  said  M.  Higgins^  at  head  quarters;  and  who  kept  and  settled 
many  accounts  between  the  said  M.  H.  and  the  defendant,  respecting  the  ve»- 
sek,  stores,  6lc,  supplied  by  If.  H.  for  the  use  of  the  British  army;  and  on 
the  departure  of  M,  H.  was  left  as  his  attorney,  and  as  such  had  other  dealings 
on  the  same  account  with  the  defendant,  and  received  payments  on  account. 
And  it  concluded  with  stating  that  the  application  was  not  for  delay,  but  to 
obtain  evidence,  which  the  defendant  was  advised  and  believed  to  be  material. 

like  Attomejf'Generalf  after  stating  the  above,  which  he  seemed  to  think 
satisfactory,  adverted  to  the  form  of  the  rule,  which  he  proposed  to  amend  by 
inserting  the  proper  stiles  of  the  Courts  in  the  several  islands,  to  which  the 
respective  writs  of  mandamus  were  to  go :  and  that  to  Barbadoes  was  propos- 
ed to  be  directed  to  the  governor  or  eldest  member  of  the  council  for  the  time 
being.  He  also  prayed  for  other  writs  of  mandamus  as  of^  course,  on  the  pieirt 
of  the  prosecution :  stating  that  it  was  impossible  for  him  to  produce  any 
affidavit  as  to  the  witnesses  names  or  the  objects  of  their  examination,  as  those 
must  depend  upon  the  nature  of  the  examinations  taken  by  the  defendant ; 
some  of  whose  witnesses  were  not  even  named. 

Ixnrd  Ellbnbobouoh,  C.  J.  said,  that  the  application  just  made  by  Mr. 
Attorney-General  on  the  part  of  the  crown  was  of  course  to  be  granted,  with- 
out requiring  an  affidavit;  as  the  necessity  of  it  was  apparent  upon  the  face 
of  the  procc^ings.  And  with  respect  to  the  application  made  by  the  defend- 
ant, there  was  pow  a  satisfactory  affidavit  to  induce  the  Court  to  exercise  their 
discretiim  in  issuing  the  writs  required.  But,  he  added,  that  it  must  not  be 
understood  that  the  Court,  in  requiring  such  an  affidavit  had  dej^arted  from^ 
ancient  usage,  and  introduced  a  new  rule :  for  in  the  case  of  7^  King  v.  Le 
Ckavelier  D^Ean,  3  Burr.  1513,  upon  an  application  to  put  oiT  the  trial  upon 
an  affidavit  of  the  absence  of  material  witnesses,  in  the  common  form,  it  was, 
after  a  full  hearing,  rejected  by  the  Court ;  who  said,  that  an  affidavit  in  the 
common  form  might  be  sufficient  where  no  cause  of  suspicion  appeared  to  the 
Court :  but  that  where  a  suspicion  arose  from  the  nature  of  the  question, 
the  Court  would  examine  into  the  ground  upon  which  the  delay  was  ask^d,  and 
had  in  criminal  as  well  as  civil  cases  refused  to  put  off  a  trial ;  in  such  a 
case,  it  was  not  sufficient  to  swear  in  the  commcMi  form,  that  the  witnesses 
were  material,  but  the  Court  would  require  a  special  affidavit  to  satisfy  them 
that  the  persons  were  material  witnesses,  before  the  trial  was  put  off  on  ac- 
count of  their  absence. 

The  Court  now  directed  the  issuing  of  the  several  writs  of  mandamus  pray- 
ed for  on  the  part  of  the  defendant,  and  of  the  crown. 
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Johnson  v.  Hodgson  and  Others. 

8Eut,38.    Nov.  18, 1806. 

An  inclosare  act  having  directed  that  the  allotments  made  by  the  commissioners  shoald 
for  ever  remain  for  the  benefit  of  the  appointees :  held  that  an  award  and  assignment 
of  the  herbage  of  a  certain  close  to  the  aurvey&rs  ef  the  highways  and  their  sueeessors^ 


for  the  benefit  of  the  parish  of  £.,  thongh  bad  as  a  common  law  conveyance,  the  ap> 
pointees  not  being  a  corporation,  was  yet  good  as  a  parliamehury  declaration  of  the 
persons  entitled  to  take  ;  the  same  as  if  the  terms  of  the  award  bad  been  specifically 


enacted.    And  the  lord  of  the  manor,  in  whom  the  fee  of  the  soil  remained,  is  a  trus- 
tee for  the  surveyors  of  the  highways  for  the  time  being. 

TRESPASS  for  breaking  and  entering  a  certain  close  of  the  plaintiff  at 
BridUngton^  in  the  county  of  York^  and  depasturing  and  taking  the  herbage 
there.  The  defendant  justified  tinder  an  act  passed  in  the  8th  of  Geo.  3,  for 
dividing  and  inclosing  the  open  fields  and  commons  in  BridUngton,  and  for 
extinguishing  the  right  of  common  on  certain  ancient  indosures  there; 
whereby  it  was  enacted,  that  all  the  said  open  fields  and  commons  should  be 
divided  and  allotted  by  certain  commissioners;  and  that  it  should  be  lawful 
for  them  to  assign  and  allot  such  parcels  of  land  in  BridHngtan  Moor, 
&c.  as  they  should  adjudge  most  convenient  for  digging  and  getting  gravel 
or  other  materials  for  the  repairs  of  the  roads  in  B.  and  for  the  common  use 
of  the  inhabitants  thereof,  or  for  any  other  public  and  necessary  purpose  the 
commissioners  should  think  proper  for  the  convenience  or  utility  of  the  town- 
ship of  B,  and  that  aU  the  grass  and  herbage  upon  the  parcels  set  out,  for 
getting  materials  for  the  rq>airs  of  the  highways,  &c.  should  be  and  forever 
remain  to  and  for  the  use  and  benefit  of  such  persons  as  the  commissioners 
should  award,  order,  or  appoint:  whose  award,  to  be  drawn  up  within  4 
months  after  the  allotments  made,  and  to  be  signed  and  sealed  by  the  commis- 
sioners, and  enrolled,  should  express  the  quantity,  &c.  of  each  parcel  assigned 
and  aUotted  to  every  of  the  parties  interested  therein,  and  should  contain 
such  other  orders,  regulations,  &c.  as  should  be  proper  or  necessary  to  be 
inserted  therein,  according  to  the  tenor  and  true  meaning  of  the  said  act :  and 
that  the  several  allotments  and  divisions,  and  all  orders,  6lc.  made  in  the 
award,  should  be  binding  and  conclusive  upon  all  the  parties  interested.  The 
plea  then  averred,  that  the  allotments  were  made,  and  an  award  drawn  up  by 
the  commissioners,  expressing  the  quantities  allotted,  d&c.  with  their  abuttals 
and  boundaries,  and  such  other  orders,  &,c.  as  were  proper  or  necessary  to  be 
inserted  therein,  6lc,  :  and  that  such  award  was  engrossed,  signed  and  sealed, 
and  inrolled,  &c. ;  by  which  award  the  commissioners  awarded,  allotted,  as- 
signed, and  set  out  the  locus  in  quo,  for  the  purpose  of  digging  for  and  getting 
stone  and  other  materials  for  the  repairs  of  the  roads  within  B. :  and  after 
seven  years  from  the  date  thereof,  they  did  assign  and  award  the  herbage  of 
the  same  allotment  to  the  surveyors  op  the  highwats  within  the  town- 
ship of  Bridlington  and  their  auccEssona  for  the  time  being,  and  also  the 
grass  to  be  mown  thereupon,  in  the  mean  time  to  be  by  them  annually  let 
and  disposed  of  in  aid  of  the  highway  tax  within  the  township.  The  plea 
then  stated,  that  at  the  end  of  the  seven  years,  and  before  the  trespass  com- 
plained of,  the  defendants  Hodgson  and  Paul  and  one  C,  8,  being  surveyors 
of  the  highways  within  B,  did,  by  virtue  of  the  said  act  and  award,  let  the 
herbage  of  the  lojcus  in  quo  to  R.  O,  for  a  year,  under  whom  the  defendants 
justify  the  entering  and  taking  the  grass  and  herbage  during  the  said  letting. 
To  which  there  was  a  general  demurrer  and  joinder. 

Uttledale,  in  support  of  the  demurrer,  argued  that  the  assignment  by  the 
commissioners  of  the  herbage  to  the  surveyors  of  the  highways  and  their  suc- 
cessors for  the  time  being  was  void  in  point  of  law,  they  not  being  a  corpora- 
tion, nor  capable  of  taking  hj  that  description  in  perpetuity.    The  legislature 
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cannot  be  taken  to  have  intended  to  give  the  commissioners  a  power  of  mak- 
ing any  other  ^ort  of  assignment  than  the  law  in  general  recognizes.  The 
Burvejors  then  to  whom  the  assignment  was  first  made  would  only  take  during 
their  continaaace  in  office,  and  certainly  n6t  longer  than  for  their  own 
lives ;  and  it  does  not  appear  that  these  under  whom  title  is  made  were  the 
same. 

Lord  Ellenborough,  C.  J.  If  the  act  itself  had  directed  the  herbage  to 
be  taken  by  the  surveyors  of  the  highways  for  the  time  being,  would  it  not 
have  been  binding  upon  all  persons  ?  •  And  this  is  the  same  in  effect ;  for  the 
act  empowers  the  commissioners  to  do  that  which  itself  might  have  done. 
The  surveyors  for  the  time  being  do  not  take  by  way  of  grant,  but  by  way  of 
parliamentary  declaration  designating  the  persons  who  are  to  take  and  enjoy 
the  herbage.  By  analogy  to  a  common  law  conveyance,  the  objection  would 
be  good ;  but  here  they  claim  under  the  act.  That  which  has  been  done 
through  the  instrumentality  of  the  arbitrators  is  the  same  as  if  directed  speci- 
fically by  the  act ;  as  if  the  award  had  been  set  out  in  the  act.  If  they  have 
allotted  the  herbage  only,  the  lord  of  the  manor  in  whom  the  fee  of  the  soil 
is  will  be  a  trustee  for  the  surveyors  for  the  time  being  as  to  the  herbage. 

Le  Blanc,  J.     The  fee  will  remain  where  it  was  before  the  allotment. 

Per  Curiam^  Judgment  for  the  Defendants. 

Holroyd  was  to  have  argued  for  the  defendants. 


The  King  v.  F.  Kingston,  J,  Ellis,  J.  Wallis,  W.  Hart,  J.  N. 
Bacon,  W.  Bacon,  G.  Sheriff,  W.  WeDs,  and  J.  Wellingham. 

8  East,  41.    Nov.  19, 1806. 

1.  It  is  no  objecUon  on  demurrer^  that  several  different  defendants  are  charged  in  diffe- 
rent counts  of  an  indictment  for  ofibnces  of  the  same  nature ;  though  it  may  be  a 
ground  for  application  to  the  discretion  of  the  Court  to  quash  the  indictment. 

2.  The  St.  AlhaiCa  paving  and  resulating  act,  44  0.  3,  empowers  five  commissioners  as- 
sembUd  at  a  nuhUe  meeting  kolden  hy  virtue  of  the  statute^  to  do  certain  acts ;  amongst 
others,  to  deliver  notice  in  writing  to  any  inhabitant  to  abate  nuisances  and  encroach- 
ments in  the  street  before  their  houses ;  and,  on  failure,  empowers  the  commissioners 
to  abate  them  ;  and  gives  an  appeal  to  the  Quarter  Sessions  of  the  borough  **  against 
any  matter  or  thing  to  be  done  by  the  commissioners  in  pursuance  of  the  act :"  held 
that  an  appeal  lay  against  such  notice  in  writing  ;  such  construction  being  within  the 
words  of  the  act,  Ac.  and  most  beneficial  for  the  commissioners  themselves,  as  well 
as  fo^  the  inhabitants  whose  property  was  to  be  affected  by  such  acts. 

3.  Though  t{ie  act  says,  that  ^  all  monies  paid,  expended  b^,  or  reoovered  against  the 
commissioners  or  their  treasurer,  &c.  by  means  of  any  action,  prosecution,  &c.  or  op- 
peaif  for  any  cause  relating  to  the  act,  or  any  thing  done  by  or  under  the  authority  of 
the  same,  shall  be  defrayed  out  of  the  money  in  the  hands  of  the  treasurer,"  it  does 
not  extend  to  discharge  the  commissioners  from  personal  responsibility,  in  the  first 
instance,  for  the  costs  of  an  appeal  awarded  to  be  paid  by  them  ;  however,  they  may 
afterwards  recoup  themselves  out  of  the  fund  in  the  treasurer's  hands. 

4.  And  an  indictment  against  certain  commissioners  for  a  contempt  of  an  order  of  ses- 
sions in  not  paying  such  costs,  stating  generally,  that  the  party  appealed  to  the  ses- 
sions against  such  notice  in  writing  under  the  hands  of  five  commissioners  acting  in 
the  execution  of  the  statute,  and  which  notice  was  made,  or  purported  to  be  made, 
under  the  powers  to  them  given  by  the  act,  seems  sufllcient ;  for  the  Court  will  pre- 
sume, as  against  the  persons  issuing  such  notice,  that  it  was  signed  by  them  wnen 
lawfully  assembled  at  a  public  meeting  holden  by  virtue  of  the  act. 

5.  But  counts  in  the  indictment  stating  an  appeal  acainst  a  notice  in  writing,  signed  by 
^.  B.  C.  D.  and  E.  five  of  the  commissioners,  and  an  order  by  the  sessions  that  the 
commissioners  acting  under  the  statute,  and  being  the  respondents  in  the  said  appeal,  on 
service  of  the  said  order,  should  pay  the  appellant  lOZ.  costs  of  appeal ;  and  alleging 
service  of  the  order  on  those  five  and  others  acting  as  commissioners,  Ac. ;  and  then 
charging,  that  at  a  subseauent  meeting  held  by  virtue  of  the  act,  J.  B,  (omitting  C.) 
D.  and  £.  and  also  F,  ana  G.  commissioners,  were  present  and  acting,  and  formed  a 
majority,  a  demand  of  the  1(K.  costs  was  made  on  those  six,  which  they  refhsed  to  pay ; 

Vol.  IV.  40 
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.  and  other  like  counts,  chaning  leiriee  of  the  order  upon  part  only  of  those  who  wtsre 
indicted  for  a  contempt  or  it,  were,  oii  general  demurrer,  holden  bad.  And  the  of- 
i^nce  being  laid  Jointly  against  the  several  sets  of  defendants  in  each  count,  the  coort 
ooold  not  giro  judgment,  on  such  an  indictment,  eren  against  theyimr  who  were  par- 
ties to  the  appeal,  and  on  whom  sernce  of  the  order  was  alleged,  there  being  no  one 
count  inoluoing  those  only. 

THE  indictment   sUted,  that   by  an  act  of  the  44  Geo.  3,  for  paving, 
lighting,  and  regulating,  &c.  the  streets  of  the  borough  of  St.  Alban*s^  reciting 
that  the  streets  were  subject  to  various  encroachments  and  nuisances,  it  was 
enacted  that  the  mayor,  aldermen,  4&c.  of  the  borough  and  their  assistants,  and 
certain  persons  therein  named  (amongst  whom  were  the  defendants)  should 
be  commissioners  for  putting  the  act  into  execution ;  that  they  should  meet 
for  that  purpose  from  time  to  time ;  that  not  less  than  five  should  constitute  a 
meeting;  but  that  any  five  or  more  assembled  at  a  public  meeting,  &c.  might 
execute  the  powers  of  the  act,  and  *'  thai  no  act  of  the  said  commissioners  should 
be  valid  umess  done  at  some  meeting  to  be  held  by  virtue  of  the  said  act." 
And  it  was  farther  enacted,  that  if  any  persons  should  think  themselves  ag- 
grieved by  any  rate  or  assessment  to  be  made,  or  other  matter  or  thing  to  be 
done  in  pursuance  of  the  said  act,  such  persons  might  appeal  to  the  quarter 
sessions  for  the  borough  within  six  months,  &c.  such  appellants  first  giving  14 
days  notice  in  writing  of  appeal,  ^c.  to  the  clerk  or  treasurer  to  the  said  com- 
missioners, or  one  of  them,  and  within  four  days  after  such  notice  entering 
into  recognizance  before  a  justice  of  the  peace,  i^c.  with  two  sufficient  sureties, 
conditioned  to  try  such  appeal,  and  abide  the  order,  and  pay  costs,  &/C.     And 
that  the  justices  at  sessions  should  hear  and  finally  determine  the  appNeal  in  a 
summary  way,  and  award  costs,  d&c. ;  and  their  determination  be  conclusive,  &c. 
The  indictment  then  sttited,  that  the  defendants,  Kingston^  Ellis,  Wallis, 
Hart,  J.  N.  Bacon,  W.  Bacon,  Wells,  and  Wettingham,  named  in  the  act, 
took  on  themselves  the  office  and  duty  of  commissioners  for  executing  the 
act,  d^c. ;  and  that  Robt.  Russeli  and  (the  other  defendant)  O.  Sheriff  were 
at  the  time  assistants  to  the  mayor,  &c.  and  also  took  on  themselves  the 
office  and  duty  of  commissioners,  &,o.    That  J,  C.  Oape,  derk,  being  then 
resident  within  the  borough,  and  the  owner  of  a  dwelling-house  and  premises 
there,  and  within  the  jurimliction  of  the  commissioners,  did  duly,  and  accord- 
ing to  the  directions  of  the  act,  on  the  25th  of  May  1805,  appeal  to  the  justi- 
ces of  the  peace  at  the  general  quarter  sessions  for  the  said  borough  next  en- 
suing, dl&c.  against  a  certain  requisition  in  writing  and  notiu  under  the  hands 
of  the  said  F.  Kingston,  J.  ElHs,  R.  Russell,  J.  WalUs,  and  W.  Hart,  five 
of  the  said  commissioners  so  acting  in  the  execution  of  the  said  act,  and  dated 
the  20th  of  May  1805,  before  then  given  to  the  said  J.  C.  Gape ;  and  which 
said  requisition  or  notice  in  writing  was  made,  ix  purported  to  be  made,  under 
the  powers  to  them  given  by  the  act,  and  against  the  order  or  orders  in  pursu- 
ance whereof  such  notice  or  requisition  was  or  might  have  been  given ;  and 
by  which  said  requisition  J.  C.  Gape  was  required  at  his  own  costs  and  charges 
within  7  days  from  the  date,  &c.  to  cause  the  projection  or  annoyance  therein- 
after mentioned  belonging  to  the  house  in  his  occupation  in  the  borough  to  be 
removed,  dtc.  i.  e.  he  was  required  to  remove  the  rails  in  the  streets  near  his 
dwelling-house ;  and  the  commissioners  thereby  gave  him  notice  that  in  case  he 
neglected  or  refused  so  to  do,  they  would  cause  the  same  to  be  done,  and  that 
the  costs  and  charges  thereof  would  be  levied  in  the  manner  directed  by  the 
act.    That  /.  C.  Gape  gave  14  days  noHee  in  writing  of  his  intention  to 
ameal,  pursuant  to  the  statute,  to  the  clerk  of  the  commissioners,  and  d^  in 
ml  respects   conform  to  the   directions  and  regulations  respecting   the  said 
4^peai^  as  was  by  the  said  act  required.    That  at  the  borough  sessions,  &.c. 
holden  on  the  19th  July  1805,  to  which  he  had  so  given  notice  to  appeal,  the 
ftaid  appeal,  wherein  the  said  J.  C.  Oane  u>as  appellant,  and  the  commissioners 
acting  under  the  said  act  were  responaents,  was  heard  before  the  said  court  of 
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qaarter  sesBioiifl,  &e.  when  that  eoart  allowed  the  appeal,  and  ordered  that 
the  order  and  requisition  in  writing  before  mentioned,  dated  the  20th  of  May 
1805,  and  all  orders,  matters,  and  things  whereon  it  was  founded,  or  which 
had  been  done  in  parsnance  thereof,  should  be  quariied.  And  it  was  further 
ordered  by  the  said  Court,  that  the  cammistioners  acting  under  the  said  act  of 
partiament,  and  being  the  respondents  in  the  said  appeal^  on  service  of  the  said 
order  of  quarter  sessions,  A^,  should  pay  to  the  send  J.  0.  Gape  10/.  for  the 
costs  of  the  said  appeal.  That  the  said  order  of  sessions  was,  on  the  3d  of 
April  1806,  duly  served  upon  the  said  F.  Kingston,  J.  Ellis,  R.  Russell,  J. 
Wallis,  and  W.  Hart,  and  others  acting  as  commissioners  in  the  execution  of 
the  said  act,  and  they  the  said  F,  K.,  J,  E,,  R.  R.,  J,  W.,  W.  H,,  and  the 
said  commissioners,  were  required  to  pay  the  said  costs  so  ordered.  That  at 
a  certain  meeting,  duly  held  by  virtue  of  the  said  act  of  the  said  commission- 
ers acting  in  execution  of  the  said  act,  on  11th  April  1806,  the  said  JP.  KingS" 
tmi,  J.  Eais,  J.  Wallis,  W.  Hart,  J.  N.  Bacon,  and  W.  Bacon,  did  attend 
as  such  commissioners,  and  acted  in  the  execution  of  the  act ;  and  that  the 
said  F,  Kingston,  J.  ElUs.  J.  WalUs,  W,  Hart,  J.  N,  Bacon,  and  W,  Bacon. 
were  the  majority  of  the  commisrioners  so  assembled,  and  had  full  power  and 
authority  under  the  act  to  order  that  the  said  10/.  so  ordered  by  the  sessions, 
dtc.  to  be  paid  to  /.  C.  Gape  should  be  paid  to  him,  and  were  all  requested  to 
pay  the  said  10/.  &c.  IHat  the  said  F.  Kingston,  J,  ElUs,  J,  Wallis,  W. 
Hart,  J,  N,  Bacon,  and  W.  Bacon,  not  regarding  the  said  act,  nor  the  said 
order  of  sessions,  &«.  did  unlawfully,  wilfully,  and  contemptuously  neglect 
and  refuse,  and  have  hitherto  neglected  and  refused  to  pay  to  the  said  J,  C, 
Gape,  or  to  order  to  he  paid  the  said  10/.  so  ordered  to  be  paid  to  him,  d&c. 
ibr  the  costs  of  the  said  appeal,  d&c.  in  contempt,  d&c  and  against  the  peace, 
&c.  The  2d  count,  which  was  in  substance  the  same,  charged  the  same 
persons.  The  third  count  charged  Kingston,  Ellis,  WMis,  Hart,  J,  N. 
Bacon,  Wells  and  Sheriff,  as  commissioners,  d&c. :  and  the  4th  count  charged 
EUis,  Hart,  WeUs,  J.  N.  Bacon,  Wettingham,  and  W,  Bacon,  commission- 
ers, d^c,  with  like  offences,  in  refusing  to  pay  the  10/.  costs  of  appeal.  These 
counts  stated  the  same  preliminary  matters  as  the  first :  and,  in  answer  to  a 
qoestion  afterwards  put  by  the  Court  to  the  defendant's  counsel,  were  admit- 
ted to  be  open  to  the  same  sort  of  objection  as  finally  prevailed  against  the 
first  count.     The  defendants  demurred  generally  to  all  the  counts. 

Wood,  in  support  of  the  demurrers,  objected,  Ist,  to  the  form  of  the  indict- 
ment, that  the  offences  charged  in  the  several  counts  are  against  different 
defendants ;  which  offences,  being  in  their  nature  several  and  distinct,  cannot 
properly  be  joined  in  the  same  indictment.  The  first  and  second  counts 
charge  six  defendants,  viz.  Kingston,  Ellis,  WalKs,  Hart,  and  the  two 
Bacons,  the  two  latter  of  whom  were  no  parties  to  the  appeal,  omitting  Rus' 
sell,  who  was  a  party.  The  3d  count  charges  semen  defendants,  omitting  W. 
Bacon  before  charged,  and  including  WeUs  and  Sheriff,  new  parties.  The 
4th  count  charges  six  defendants,  including  Wellingham,  who  was  not  men- 
tioned before.  This  he  argued  was  a  misjoinder  of  counts  against  different  sets 
of  oflfenders,  unprecedent^,  and  tending  to  embarrass  them  in  their  defence ; 
and  not  like  charging  the  same  defendants  with  different  ofiences  ejusdem 
generis  in  different  counts.  And  that  if  the  Court  would  have  quashed  the 
indictment  on  motion  for  this  misjoinder,  a  fortiori  they  would  do  so  on  de* 
murrer. 

The  Court,  however,  over-ruled  the  objection.    And  by 

Lord  Ellenbobouoh,  C.  J.  This  would  have  been  a  good  ground  of  applt'< 
cation  to  the  discretion  of  the  Court  to  quash  the  indictment  for  the  incon* 
venience  which  may  arise  at  the  trial  fi'om  joining  different  counts  against 
different  offenders ;  but  where  to  the  offences  so  charged  in  different  counts 
there  way  be  the  jiame  plea  and  the  same  judgment,  there  is  no  authority  Ibr 
saying  that  such  joinder  in  one  indictment  is  bad  in  point  of  law ;  nor  is  there 
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any  legal  incongruity  on  the  face  of  it,  to  wanrant  us  giving  judgment  for  the 
defendants  on  demurrer. 

Lawrence,  J.  Referred  to  several  authorities  to  shew  the  legal  congrvity 
of  such  a  joinder  of  counts ;  though  he  agreed  that  it  was  matter  of  discretion 
for  the  Court  on  motion  to  quash  an  indictment  so  framed.  In  2  Roll.  Rqp. 
'345,  the  case  is  stated  of  an  indictment  against  four  persons  for  erecting  four 
several  innsi  and  selling  victuals  to  travellers  ad  c&mnmne  nociimaUum :  and  it 
was  quashed,  because  it  was  not  alleged  that  they  separaUter  did  the  acts,  and 
sevetal  acts  are  attributed  to  them  jointly.  jFbr  though  four  for  several  offenr 
ees  may  be  iwUcted  in  the  same  inmctmenty  it  is  as  several  indictments  in  law : 
and  the  form  shall  be  separtditer  erezeruut.  And  Lord  Haie  (2  Hale  P.  C. 
174,)  after  giving  some  instances  of  indictments  against  several  for  separate 
acts  of  the  same  kind,  which  were  quashed,  refers  to  the  same  ease  which  is 
reported  in  2  Rol.  as  laying  down  the  rule,  that  for  several  oiTences  of  the  same 
nature  several  persons  may  be  indicted  in  the  same  indictment ;  but  then  he 
says,  it  must  be  laid  separaliter ;  for  want  of  which  word  that  indictment  was 
quashed.  And  he  adds  that  ''it  is  in  common  experience  at  this  day  that  20 
persons  may  be  indicted  for  keeping  disorderly  houses,  &c.  and  they  are  daily 
convict  upon  such  indictments ;  for  the  word  separaliter  makes  them  severd 
indictments." 

The  other  Judges  concurring  to  over-rule  this  objection  ;(a) 
Wood  proceeded  to  state  other  objections. .  2dly,  the  appeal  is  given  on 
condition  only  of  giving  14  days  notice  to  the  clerk  of  the  commissioners 
(which  is  averred  to  have  been  done)  and  within  4  days  after  such  notice  en- 
tering  into  recognizance  before  a  justice  of  peace,  ^e.  with  two  sujficient  stare- 
ties,  to  try,  &,c, ;  of  which  performance  is  not  specifically  averred ;  and  the 
want  of  such  averment  is  not  supplied  by  the  general  allegation  that  the  prose- 
cutor did  in  all  rejects  conform  to  the  directions  and  regulations  rejecting  the 
said  appeal,  as  was  by  the  said  act  required.  As  in  Ladbroke  v.  James, 
Willes'  Rep.  199,  an  insolvent  act  having  empowered  the  quarter  sessipns  to 
discharge  certain  persons  who  had  surrendered  before  a  given  time ;  it  was 
holden,  that  in.  pleading  a  discharge  by  that  Court,  it  was  necessary  to  allege 
that  the  party  was  in  prison,  or  had  surrendered  himself  before  that  time ; 
and  that  it  was  not  enough  to  say  that  he  was  duly  discharged  by  the  Court, 
&,c.  (To  this  nothing  was  said  at  the  time(6)  by  the  Court.)  3dly,  It  is 
only  stated,  that  a  notice  or  requisition  in  writing  was  given  to  the  prooecutor 
by  five  of  the  commissioners  to  remove  the  nuisance :  but  it  is  not  alleged  that 
such  requisition  was  made,  or  any  order  given  for  the  making  it,  at  any  public 
meeting  held  under  the  act ;  without  which  the  requisition  itself  was  purely 
void,  and  no  appeal  would  lie  against  it.  (To  this  it  was  answered  by  Lord 
Ellenborough,  C.  J.  and  Le  Blanc,  J.  that  the  indictment  alleged  that  the  requi* 
sition  was,  or  purported  to  be,  made  under  the  powers  given  to  the  commis- 
sioners by  the  act :  and  that  as  against  them  it  was  evidence  that  they  were 
acting  in  their  public  capacity ;  and  that  the  Court  would  intend  that  it  was 
done  by  them  when  lawfully  assembled. )  4thly ,  He  contended  that  such  a  requi- 
sition in  writing  to  remove  a  nuisance  was  not  the.  subject  of  appeal,  upon  the 
true  construction  of  the  act,  which  was  only  given  against  the  infliction  of  pe- 
nalties to  be  levied  before  magistrates.  But  that  as  to  the  removal  of  nuisances, 
which  may  be  done  by  order  of  the  commissioners,  if  the  parties  upon  such 

(a)  Vide  2  Hawk.  c.  25.  b.  89. 

\b)  At  the  concIasioD  of  the  case  Lord  EUenborovgh  seemed  to  think  that  the  general 
allegation  of  conformity  to  -ihe  act  was  not  sufficient  to  sbpply  the  want  of  a  distinct 
averment  that  the  appellant  had,  within  4  days  after  notice  of  appeal,  entered  into  recog* 
nizance,  Slc.  with  two  sufficient  sureties :  But  Espinasse,  for  the  prosecutor,  stating  that 
he  meant  to  contend  that  that,  being  merely  an  inducement  to  the  charge  in  the  indict- 
ment, might  be  stated  generally  ;  and  refernng  to  Wright's  case,  1  Ventir.  170,  and  Hart's 
case,  Cro.  Jac.  473 ;  Lord  EUinborough  said,  that  without  deciding  that  point,  the  other 
objection  (which  was  afterwards  lastly  taken)  was  decisive. 
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notice  will  not  tbemaelves  remove  them,  the  act  meant  to  vest  an  entire  dis- 
cretion in  the  commissioners,  and  not  to  transfer  it  irom  them  to  the  quarter 
sessiiHis ;-  leaving  the  party  to  his  remedy  by  action  of  trespass  if  they  exceeded 
their  jurisdiction.  [To  which  Lord  Elknbwiough^  C.  J.  and  Lawrence,  J.  said 
that  it  was  a  more  beneficial  construction,  even  for  the  commissioners  them« 
selves,  to  give  the  appeal  before  the  act,  which  might  subject  them  to  be  treat* 
ed  as  trespassers,  was  done:  and  the  words  of  the  act  were  sufficient  for 
that  purpose ;  giving  the  appeal  (p.  26.)  to  any  person  aggrieved  by  any  rate, 
&c.  to  be  made,  or  other  matter  or  thing  to  be  done  in  pursuance  of  this  aet  :{a) 
and  it  is  hardly  to  be  supposed  that  the  legislature  could  have  meant  to 
give  the  commissioners  a  discretion,  without  appeal,  to  pull  down  part  of  a 
man's  house,  and  leave  him  to  his  remedy  by  action  of  trespass :  and  in 
point  of  discretion  the  quarter  sessions  of  the  borough  were  as  likely  to  be  as 
good  judges  of  local  nuisances  as  the  commissioners.]  5thly,  He  objected 
that  the  commissioners  were  not  personally  liable  for  the  costs  of  appeal ;  but 
that  the  order  of  the  sessions  for  die  payment  of  the  costs  should  have  been  car- 
ried to  the  treasurer ;  and  that  if  he,  having  sufficient  funds  in  his  hands,  had 
refused  payment,  he  would  have  been  indictable.  In  support  of  this  objection 
he  referred  to  various  clauses  of  the  act.  (p.  7.)  "The  commissioners 
shall  sue  and  be  sued  in  the  name  of  the  treasurer."  (p.  10.)  "  No  contract 
which  shall  be  made  by  any  of  the  commissioners  for  any  of  the  purposes  of 
thb  act  shall  be  binding  on  them  as  individuals  in  their  private  capacities  ; 
nor  shall  any  of  them  personally,  or  their  respective  estates,  be  answerable  for 
or  subject  to  the  payment  of  the  interest  of  monies,  4&c.  And  that  all  the 
money  which  shall  pe  paid,  expended  by,  or  recovered  against  any  of  the  said 
commissioners,  or  their  treasurer,  or  any  person  employed  by  them,  by  means 
of  any  action,  prosecution,  proceeding  at  law,  or  appeal  for  any  cause  relating 
to  this  act,  or  any  thing  done  by  or  under  the  authority  of  the  same,  shall  be 
borne  and  defrayed  out  of  the  mcmey  which  shall  come  to  the  hands  of  the 
treasurer  to  the  said  commissioners  by  virtue  of  this  act."  The  indictment 
charges  that  the  defendants,  commissioners,  neglected  and  refused  to  pay,  or 
to  order  to  he  paid,  the  costs  of  appeal  to  the  prosecutor :  but  no  clause  of 
the  act  requires  them  to  pay  or  to  make  such  order  for  payment ;  nor  is  it 
even  stated,  that  there  was  any  money  in  the  hands  of  the  treasurer  out  of 
which  such  payment  could  have  been  made  :  but  this  is  an  attempt  to  make 
the  commissioners  personally  liable  for  the  costs.(6| 

Lord  Ellenborough,  C.  J.  There  is  nothing  m  the  act  to  bar  a  recovery 
against  the  commissioners  themselves  in  the  first  instance  for  the  costs  award- 
ed against  them.  The  principal  clause  referred  to  (p.  10.)  speaks  of  money 
to  be  recovered  against  the  commissioners ;  which  assumes  that  they  would  be 
subject  to  such  recovery.  Though  when  the  money  is  recovered  against 
them,  for  acts  done  in  their  public  capacity,  they  may  recoup  themselves  out 
of  the  money  in  the  hands  of  their  treasurer. 

Laxorence,  J.  According  to  the  construction,  contended  for,  if,  after  notice 
to  a  party  to  abate  a  nuisance,  he  neglected  to  do  so,  and  the  commissioners 
thereupon  directed  it  to  be  done,  they  would  not  be  liable  for  the  charges  of 
the  workm^,  if  there  were  no  money  in  the  hands  of  their  treasurer.  Sup* 
pose  a  recovery  against  the  commissioners  in  an  action  of  trespass  for  an  act 
done  by  them  in  their  public  capacity ;  can  it  be  contended  that  they  would 
not  be  personally  liable  to  execution  upon  the  judgment  for  the  damages  and 
costs ;  however  they  might  afterwards  come  upon  the  funds  in  the  hands  of 
their  treasurer  to  reimburse  themselves.  There  is  nothing  in  the  act  to  dis- 
charge the  commissioners  from  being  personally  liable  for  their  own  acts. 

Woodih&a  objected,  Othly,  that  at  any  rate  only  the  five  commissioners, 

(a)  Vide  BonneU  v.  Beightan,  5  Term  Rep.  187. 

(h)  See  upon  this  point  Leader  y.  Moxtan,  3  Wils.  461,  and  9  Blac.  Rep.  9S4,  and  The 
Governor  and  Co,  of  British  Caet  Plate  Manufaeturere  v.  MeredUhy  4  Term  Rep.  794. 
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Kingston,  EUiSf  Russell,  WaOiSf  and  Hart  who  signed  the  reqnisitioii  in 
writing,  against  which  the  appeal  waa  made,  would  be  liable  penKmally  for  the 
costs ;  and-  there  could  not  be  judgment  against  the  nine  defendants  for  the 
acts  of  four  of  them,  together  with  RusseU  the  fifth  not  maide  a  defendant, 
when  each  of  the  counts  charges  some  other  besides  the  four,  and  some  of 
them  are  not  stated  to  hare  been  senred  with  the  order  of  sessions : 

Espinasse,  contra,  was  called  upon  by  the  Court  to  answer  this  last  objection ; 
and  was  asked  if  the  charge  were  not  vitious  in  every  count  in  charging  a  ser- 
rice  of  the  order  on  part  only  of  those  who  were  indicted  for  non-payment  of 
it :  and  offering  no  answer  to  this,  the  court  waired  hearing  any  further  dis- 
cussion on  other  points  of  the  case. 

Lord  Ellenborouoh^  C.  J.  It  is  a  decisive  objection  to  the  first  count, 
that  it  charges  a  contempt  by  six  persons  of  an  order,  which  is  only  stated  to 
hare  been  served  on /our  of  them  (for  the  fifth  person,  on  whom  it  was  served, 
is  not  included  in  the  indictment.)  There  must  be  personal  service  of  the 
order  on  all  the  persons  who  are  charged  with  a  contempt  of  it.  A  similar 
objection  is  admitted  to  run  through  all  the  counts* 

Grose,  J.  concurred. 

Lawrence,  J.  The  "indictment  is  for  a  disobedience  and  contempt  of  an 
order  of  sessions,  which  order  is  only  stated  to  have  been  served  on  five  per- 
sons ;  those  alone  therefore  could  be  guilty  of  a  contempt  of  it :  and  yet  the 
contempt  is  charged  in  every  count  upon  others  than  those. 

Le  Blanc,  J.  The  first  count  does  not  state  ^hat  the  six  persons,  whom  it 
charges  with  the  contempt  of  the  order  of  sessions,  had  ever  been  served  with 
it ;  but  it  only  states  service  of  the  order  on  five  persons  by  name,  and  others 
whom  it  does  not  name,  four  of  whom  named,  omitting  Russell,  are  included 
in  the  charge.  This  is  attempted  to  be  supplied  by  stating  that  at  a  meeting 
of  the  commissioners,  at  which  those  four  and  the  two  Bacons  were  present, 
a  demand  was  made  of  the  money  on  all  the  six,  which  they  refused  to  ptiy, 
or  to  give  an  order  for  the  payment  of  it :  but  it  is  no  where  alleged  that  the 
two  Bacons,  charged  also  in  that  count,  had  been  served  with  the  order.  The 
same  objection  is  admitted  to  apply  to  all  the  counts. 

Judgment  for  the  Defendants. 


The  King  v.  Bridges. 

8  East,  53.    Nov.  19, 1806. 

One  convicted  npon  th«  it.  9  &  10  W.  3.  c.  41.  s.  3,  of  havinc  anlawfiillv  in  hk  poMM- 
■ion,  or  concealing,  the  king's  naval  storea,  cannot,  since  the  atat.  39  «•  40  G.  3.  c.  89. 
8.  2,  be  sentenced  to  hard  labour. 

THE  defendant  was  brought  up  for  judgment,  after  conviction  on  the  stat. 
9  and  10  W.  3.  c.  41.  s.  %  iit  unlawfully  having  in  his  possession  the 
king's  naval  stores  marked  widi  the  king's  mark :  and  judgment  was  about  to 
be  pronounced  that  he  should  be  iraprismied  in  the  house  df  correction  ibr  the 
county  of  Surry,  and  there  kept  to  hard  labour  for  3  calendar  months,  and  be 
once  during  that  time  publicly  whipped.  This  would  have  been  warranted 
by  the  statute  17  Oea  2.  c.  40.  s.  10,  reciting  the  st.  9  and  10  W.  3.  c.  41, 
and  9  Geo;  1.  c.  8.  But  a  doubt  occurring  how  far  the  power  of  sentencing 
to  hard  labour  was  taken  away  by  the  subsequent  statute  of  the  80  and  40 
Geo.  3.  c.  99.  s.  2,  the  Court,  upon  further  consideration,  and  comparing  the 
different  provisions  of  these  statutes,  were  of  «^inion,  that  the  power  of  sen^ 
tencing  to  hard  labour  was  taken  away  by  the  latter  statute ;  and  therefore 
pronounced  judgment,  that  the  defendant  should  be  imprisoned  in  the  house 
of  correction  for  the  oounty  of  Surr^  for  three  calendar  monthsy  and  be  once 
during  that  time  publicly  whipped* 
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Irvine  v.  Elnon. 

8  East,  54.    Not.  90, 1806. 

AAer  the  delivery  of  an  award,  the  arbitrator  cannot,  though  within  the  time  limtted  by 
the  aubmiMion,  correct  a  mistake  in  the  calculation  of  figures,  by  making  another 
award  corresponding  to  the  admitted  proportions  of  a  partnership  flind. 

AN  umpire  made  his  award  within  time ;  but  in  calculating  the  sum  due  to 
one  partner,  he  miscalculated  his  share  2r3da,  in  stead  of  1-S^ ;  and  after  de- 
liTcry  of  the  award,  the  error  was  pointed  out  to  him ;  on  which,  within  the 
time  allowed  by  the  terms  of  submission,  he  made  a  second  award,  correcting 
the  error. 

Garrow  and  Marryat,  on  shewing  cause  against  a  rule  for  setting  aside  the 
second  award,  cited  Hmfret  t.  Bromletf,  6  East,  311,  where  Lord  Elknbo- 
rough  seemed  to  distinguish  between  a  case  like  the  present :  where,  as  they 
contended,  the  alteration  was  merely  intended  to  correct  an  error  in  the  calcu- 
lation of  figures :  and  the  case  then  before  the  Court ;  where  the  arbitrator, 
after  having  completed  his  award,  and  delirered  it  out  of  his  hands,  had  at- 
tempted to  exercise  a  new  a^t  of  judgment  as  to  the  costs  of  the  reference, 
which  he  had  not  meant  to  include  in  his  original  award.     But 

Lord  £llenborouoh,.G.  J.  said,  that  what- had  been  there  observed  by  him 
was  merely  in  answer  to  an  argument  urged  at  the  bar :  and  that  the  result  of 
his  jud|raient  then  was,  as  it  still  continued  to  be,  that  the  arbitrator's  authori- 
ty, havmg  been  once  completely  exercised  pursuant  to  the  terms  of  the  refe- 
rence, was  at  an  end,  and  could  not  be  revived  again  even  for  the  purpose  of 
correcting  a  mistaken  calculation  of  figures ;  observing,  at  the  same  time, 
that  such  mistakes  might  include  the  essential  merits  of  the  case.(l) 

The  Court  was  thereupon  prepared  to  make  the  rule  absolute,  when  it  was 
suggested  to  Sir  F.  Oibbs,  whose  rule  it  was,  that  the  efiect  of  making  it  abso^ 
lute  would  be  to  set  up  the  original  award,  which  was  admitted  on  all  hands 
to  be  erroneous  in  this  respect.    To  obviate  the  inconvenience,  therefore,  it 

I  agreed  that  both  the  awards  should  be  set  aside. 


Bell  V.  Saunderson. 

8  East,  55.    Not.  90, 1806. 


The  insolvent  debtor's  act  of  the  41  G.  3.  c.  70,  only  discbareeB  the  person  and  not  the 
^efecis  of  the  debtor,  as  appears  by  s.  38,  giving  the  plea  of  discharge  though  s.  4,  in 
the  terms  of  it  includes  both,  but  with  reference  to  the  subsequent  provision. 

TO  assuw^sit  for  goods  sold  and  delivered  the  defendant  pleaded  his  dis- 
charge under  the  insolvent  debtor's  act  of  the  41  Geo.  3.  c.  70,  and  the  repli- 
cation, admitting  the  discharge  as  to  his  person,  prayed  judgment  against  his 
goods,  and  the  plaintiff  obtained  interlocutory  judgment  accordingly,  and  exe- 
cuted a  writ  of  inquiry;  and  afler  final  judgment  (which  by  mistake  was  en- 
tered up  generally)  issued  a  writ  of  Jitrifaeim  and  levied  his  damages.  And 
now  Espinassty  in  support  of  a  rule  msi  obtained  by  him  on  a  former  day  for 
setting  aside  the  judgment  and  execution,  for  irrtgularity ^  insisted  that  the 
4th  section  of  the  act  discharged  not  only  Uie  person  but  the  effects  of  the  de- 
fendant ;  enacting  that  every  person  within  the  relief  of  the  act  **  shall,  as  \o 
his  person  and  effects  respectively y  be  for  ever  released,  discharged,  and  exone- 
rateid  to  such  extent  and  in  such  mtamer  as  is  hereinafter  provided^  and  no 
otherwise,"    But 

(1)  Vide  OUner  v.  CoUings,  11  £ast,  367. 
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Tike  Court  held,  that  these  latter  words  controuled  the  generality  of  the  for- 
mer ;  and  as  the  only  subsequent  provision  touching  the  discharge  was  in  sec- 
tion 38,  enabling  defendants  sued  for  existing  debts  to  plead  the  statute  in  dis- 
charge of  their  persons  alone  from  execution,  that  the  interlocutory  judgment 
was  regular,  and  the  execution  such  as  was  meant  to  be  allowed  by  the  act ; 
though  final  judgment  had  been  entered  Up  generally  by  mistake.  This,  how- 
ever, was  no  matter  of  irregularity ;  and  therefore  they  discharged  the  rule 
which  was  obtained  on  that  ground :  but  it  was  agreed  to  be  referred  to  the 
master,  to  see  whether  more  had  been  levied  on  the  fieri  facias  than  was  due, 
and  the  costs  to  be  in  his  discretion. 

£tVtfec2a&  fbr  the  plaintiff. 


Sir  F.  Baring  and  Others  v.  Day. 

8  East,  57.    Nor.  SI,  1806. 

The  commander  of  a  stranded  vesael  having  by  the  recommendation  of  the  pilot  who 
came  to  bis  aaaiatance,  sent  to  the  defendant  on  shore,  till  then  a  stranger  to  him,  to 
send  all  the  help  which  was  neoessary,  which  he  accordingly  did :  and  under  his  di- 
rection (bat  also  under  the  inspection  of  custom-house  officers  attending,)  the  coods 
were  brought  on  shore  and  housed  under  the  joint  looks  of  himself  and  the  collector 
of  the  customs ;  and  he  paid  all  the  salvors  :  held  that  this  constituted  him  the  agent 
of  the  owners,  and  took  the  case  out  of  the  stat.  12  Ann.  st.  2.  c.  18.  s.  2,  for  regulat- 
ing the  quantum  of  salvage  by  the  award  of  three  justices  of  peace ;  which  statute 
only  applies  to  cases  where  application  is  made  bj  the  owners,  &c.  to  certain  public 
officers  named,  and  the  salvage  is  made  under  their  orders. 

IN  trover  for  a  cargo  of  sugar  and  cotton,  tried  before  Tlwmpson^  B.  at 
Winchester^  a  verdict  was  found  for  the  plaintifls,  subject  to  the  opinion  of 
this  Court  on  the  following  «ase<  In  May  1805,  the  ship  John  and  WiU 
Ham  sailed  from  Surinam  bpund  for  London^  with  the  cargo  in  question, 
consigned  to  the  plaintiffs,  merchants  in  London ;  and  having  in  the  course 
of  her  voyage  met  with  bad  weather  and  parted  all  her  cables,  she  was  on  the 
23d  of  October  1805,  about  half  past  two  in  the  morning,  stranded  at  Sowky 
Beach^  near  Lymington,  in  the  county  of  Southampton.  Between  7  and  8 
o'clock  on  the  same  morning,  two  pilots  went  on  board,  at  whose  recommenda- 
tion the  mate  of  the  ship,  who  then  had  the  command  of  her,  (the  master 
having  gone  on  shore  at  Stokesay  the  evening  before,)  sent  for  an  anchor  and 
cable  to  the  defendant^  who  lived  at  Cowes,  in  the  Isle  of  Wight,  and  who  was 
then  a  stranger  to  the  master  and  owners ;  but  before  the  anchor  and  cable 
arrived,  which  was  not  till  the  24th  at  day  light,  the  tide  had  forced  in  the 
head  of  the  ship,  and  she  had  fallen  upon  her  side,  and  had  five  feet  water  in 
her  hold.  The  anchor  and  cable  were  of  no  service  when  they  arrived; 
and  the  situation  of  the  ship  becon^ing  more  urffent,  the  mate  who  still  had 
the  command  of  her,  sent  ta  the  defendant  to  send  aU  the  help  whiph  was  neee^- 
sary  ;  and  he  accordingly  sent  several  small  vessels  with  men  to  their  assist- 
ance. But  before  any  of  the  cargo  was  removed,  (but  whether  before  or  after 
the  arrival  of  any  of  these  vessels  was  not  exactly  ascertained,)  a  custom- 
house officer  from  Lymington  came  on  board,  who  was  accompanied  or  follow- 
ed by  other  custom-house  officers,  one  or  other  of  whom  remained  on  board 
during  the  whole  time  that  the  cargo  was  unlading.  And  as  the  goods 
were  carried  off  in  the  vessels  furnished  by  the  defendant,  Che  mate  of  the 
ship  and  a  custom-house  officer  took  an  account  of  them,  and  a  custom-house 
officer  went  to  and  fro  with  each  boat  The  cargo  was  in  this  manner  un- 
shipped in  about  a  week  after  the  stranding,  and  was  carried  to  Cowes,  where 
it  was  lodged  in  the  defendant's  warehouses,  under  the  joint  locks  of  the  defend- 
ant  and  of  the  collector  of  the  customs  of  that  port,  as  is  always  done  when 
foreign  goods  subject  to  duties  are  brought  into  port,  and  also  in  the  case  of 
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wrecked  and  stranded  goods.  The  custom-house  fees  and  charges  were  paid 
by  the  defendant,  including  the  demands  of  such  of  the  custom-house  officers 
as  assisted  at  the  wreck  in  saving  and  taking  care  of  the  goods,  and  of  others 
of  them  who  attended  at  the  defendant's  warehouses  where  they  were  stowed ; 
all  which  payments  were  charged  by  the  defendant  in  the  account  after- 
warcfs  delivered  in  by  him  to  the  plaintifis,  and  which  account  was  after- 
wards submitted  by  the  plaintiffs  to  the  magistrates,  and  upon  which  they 
made  their  award,  as  after-mentioned.  During  the  saving  and  stowing 
away  of  the  goods,  the  defendant  also,  at  the  request  of  the  master,  advanced 
to  him  300/.  to  pay  seamen's  wages ;  which  sum  of  300/.  was  soon  after 
repaid  by  the  master,  and  forms  no  part  of  the  defendant's  claim  to  retain  in 
thb  action.  The  plaintifl^  afterwards  sent  an  authorized  agent  to  Cawes  to 
settle  the  amount  of  the  salvage,  and  to  re-ship  the  goods  for  the  port  of  Lon- 
don^ their  original  destination ;  having  petitioned  the  board  of  customs  for  that 
purpose.  The  plaintiff's  agent  accordingly  applied  to  the  defendant  for  an 
acccHint  of  the  ezpences  of  the  salvage ;  who  delivered  in  a  bill  amounting  to 
18162.  I6s.  U,  (not  including  theSOOl.  before-mentioned  to  have  been  repaid  to 
him,)  with  which  the  plaintiira  being  dissatisfied,  they  refused  to  pay  it,  and  signi- 
fied to  the  defendant  and  to  the  collector  of  the  customs  their  intention  of  apply- 
ing to  the  magistrates  to  settle  the  amount  of  the  salvage  pursuant  to  the  act  of 
parliament  On  the  ^th  of  October^  the  master  who  had  then  heard  of  the  dis- 
aster which  had  befallen  the  ship,  went  also  to  Cowes  to  the  defendant,  from 
whom  he  learnt  what  measures  had  been  taken,  which  he  approved ;  and  soon 
afterwards  went  to  the  ship,  where  he  found  the  persons  whom  the  defendant 
had  sent  employed  in  gettins  out  the  cargo,  of  which  they  had  the  management ; 
and  he  consulted  with  the  defendant  what  was  best  to  be  done.  The  collector 
of  the  customs  at  Omts^  or  any  officer  under  his  controul,  did  not  go  on 
board  the  ship ;  nor  was  the  place  where  she  was  stranded  within  his  district, 
bnt  within  the  port  of  Southampton^  of  which  port  LymingUm  is  a  member. 
Early  in  December  1805,  the  defendant  applied  to  the  collector  of  the  customs 
at  Onoes,  and  inquired  if  he  had  any  directions  from  the  Board  for  the 
rfr«hipping  of  the  cargo  in  question  for  the  port  of  London ;  to  which  he 
answered,  as  the  fact  was,  that  he  had  received  the  leave  of  the  Board  condi- 
tionally, that  the  salvors  should  be  first  satisfied  what  they  were  entitled  to  have, 
and  that  the  crown  should  be  put  to  no  expence  on  account  of  it.  The  defend- 
ant then  said,  that  the  owners  reftised  to  pay  his  demand,  and  wished  to  refer 
it  to  the  adjudication  of  the  magistrates,  to  which  he  would  not  consent. 
The  collector  said,  that  as  theplaintift  objected  to  the  defendant's  charges  he, 
(the  collector,)  could  not  agree  to  them,  and  the  matter  must  go  to  the  adju- 
dication of  the  neighbouring  magistrates.  And  the  collector  also  informed 
the  plaintiflb'  agent  that  till  they  could  agree  with  the  salvors,  or  the  matter 
was  settled  by  the  magistrates,  he  could  not  suffer  the  plaintifis  to  re-ship  their 
goods.  Soon  after,  upon  the  application  of  the  plaintiffs,  the  collector 
nominated  two  neighbouring  justices  of  the  peace,  and  the  plaintil&  a  third, 
(of  which  notice  was  given  to  the  defendant,)  for  the  purpose  of  adjusting  the 
quantum  of  the  monies  and  gratuities  to  be  paid  to  the  defendant  and  the 
several  other  persons  who  had  acted  in  the  salvage  of  the  said  cargo.  ^  And 
the  said  justices  afterwards  appointed  the  2d  of  Jan,  1806,  for  the  hearing  and 
adjudication  of  the  said  matters ;  of  which  the  defendant  had  notice,  but  did 
not  attend  :  whereupon  the  magistrates  adjourned  to  a  subsequent  day,  of  which 
the  defendant  had  also  notice;  and  he  not  then  attending,  the  magistrates 
examined  the  said  matters,  and  every  charge  made  by  the  defendant  in  his 
bill  delivered,  and  heard  the  witnesses,  and  made  their  adjudication  and  award 
as  follows :  Isle  of  Wighi^  county  of  Southau^ton.  Whereas  in  order  td 
settle  and  adjust  the  quantum  of  monies  or  gratuities  to  be  paid  to  the  several 
persons  who  acted  and  were  employed  in  saving  and  preserving  the  cargo  and 
materials  of  tlie  ship  John  and  WilUam^  /.  P.  master,  bound  from  Surinam 
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to  London,  laden«  &c.  stranded  on  Sowley  Beach,  between  Leap  and  Lyming" 
ton  in  the  said  county,  on  the  23d  of  Oct  1805;  a  meeting  of  us,  the  Rev. 
Sir  H.  W.  Holmes,  Bart,  J.  D,  Esq.  and  the  Rev.  J.  W.  clerk,  three  neigh- 
bouring justices  of  the  peaee,  was  on  the  day  and  year  hereunder  written  doly 
had,  at  Newport,  dLC,  pursuant  to  notice  to  ns  for  that  purpose  given,  as  well 
by  the  said  master  and  merchants  whose  goods  were  on  board,  as  also  by 
/.  W.  Esq.  collector  of  the  costoros  of  the  port  of  Cowes  in  the  said  Isle ; 
Now,  know  ye,  that  we  the  said  justices,  having  fully  considered  the  particop 
lars  of  the  claims,  charges  and  demimds,  charged  to  be  paid  and  expended  by 
)ind  due  to  the  said  several  persons  respecti?ely,  and  contained  in  the  first 
column  of  the  account  hereunto  annexed,  amounting  in  the  whole  to  18IG^ 
I65.  M,,  do  hereby  in  pursuance  of  the  statute  in  that  ease  made  and  the  power 
to  us  hereby  given,  declare  that  the  said  several  persons  are  in  our  judgment 
respectively  entitled  to  the  several  and  respective  sums  of  money  contained  in 
the  second  column  of  the  said  annexed  account,  amounting  in  the  whole  to 
714/.  195.  4d,,  and  that  the  same  is  justly  due  to  them  :  and  therefore  we  the 
said  justices  do  hereby  settle,  adjudge  and  determine  that  the  said  several  and 
respective  sums  of  money  contained  in  the  second  column  of  the  said  annexed 
account  are  justly  due  and  payable  to  the  said  several  persons  respec- 
tively, clear  of  all  deductions,  for  their  trouble  and  assistance  in  saving 
and  preserving  the  said  cargo  and  materials ;  and  the  said  quantum  of  the 
monies  or  gratuities  for  salvage  of  the  said  cargo  and  materials  to  the  said 
several  persons  are  hereby  settled  and  adjusted  at  the  said  sum  of  714/.  IQs. 
4d.  In  testimony  whereof,  we  the  said  justices,  as  well  at  the  request  of  the 
said  masters  and  merchants  as  of  the  said  /.  W.,  have  to  this  our  adjudication 
or  adjustment  set  our  hands  and  seals  the  4th  of  January  1806."  (Signed 
and  sealed  by  the  three  justices.)  A  copy  of  thi^  adjudication  and  award  was 
afterwards  served  upon  the  defendant ;  and  the  plaintiffs'  agent  at  the  same 
time  tendered  to  the  defendant  the  714/.  195.  4d,  as  directed  by  the  magi»- 
trates,  and  demanded  the  cargo.  The  defendant  refused  to  accept  the  money 
tendered  ;  contending  as  he  had  all  along  done,  that  the  case  was  not  within 
either  of  the  acts  of  parliament  which  give  the  magistrates  jurisdiction  ;  and 
now  detains  the  cargo,  though  the  collector  of  the  customs  is  ready  and  wil- 
ling to  deliver  up  the  same  to  the  plaintiffs.  Supposing  the  case  not  to  be 
within  the  statutes,  the  sum  awarded  and  tendered  has  by  an  arbitrator  to 
whom  that  point  has  been  referred  been  found  to  be  insufficient  by  274/.  II5. 
9  1-2J.  The  question  for  the  opinion  of  the  Court  was  whether  such  adjudi- 
cation and  award  of  the  magistrates  were  conclusive  upon  the  defendant? 
If  it  were,  then  the  verdict  entered  for  the  plaintiffs  was  to  stand  ;  if  not,  then 
a  nonsuit  was  to  be  entered.  >  • 

East,  for  the  plaintiffs,  contended  that  this  was  a  case  within  the  stat.  12  Ann. 
St.  2.  c  18,  whether  or  not  the  defendant  were  to  be  considered  as  an  agent 
employed  by  the  owners  in  the  salvage.  The  mischiefs  recited  in  the  act,  that 
stranded  ships  near  home  have  been  plundered  and  their  cargoes  embezzled, 
and  when  any  part  has  been  sa?ed,  it  has  been  swallowed  up  by  exorbitant 
demands  for  salvage,  apply  as  well  to  agents  as  to  strangers ;  and  so  necessary 
and  just  an  act  ought  to  be  construed  most  beneficially  to  repress  the  mischief 
and  advance  the  remedy.  The  first  section  is  merely  directory  to  sheriffi, 
justices  of  peace,  custom-house  officers,  and  other  public  officers  named,  upon 
application  made  to  them  on  behalf  of  wrecked  or  stranded  vessels,  to  com- 
mand the  constables  of  the  several  ports  nearest  to  the  sea  coast  to  procure 
assistance ;  and  particularly  to  command  the  assistance  of  the  superior  officer 
of  any  man  of  war  or  merchant  vessel  at  anchor  near  the  place;  upon  which 
latter  a  penalty  of  100/.  is  imposed  in  case  of  refusal  or  neglect.  But  the  sub- 
sequent provisions  of  the  act  are  independent  of,  and  more  extensive  than, 
the  first  clause.  For  by  the  2d  section,  "  for  the  encouragement  of  such  persons 
as  shall  give  their  assistance,"  which  includes  voluntary  assistance  given  by 
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any  person,  whether  oommaiided  or  not  by  any  of  the  officers  named  in  the 
Ist  section ;  it  is  enacted,  **  that  the  said  collectors  of  the  customs,  d^c. 
and  aB  others  who  shall  act  or  be  employed^*  in  the  sdvage,  shall,  within  90 
days  after,*  be  paid  a  reasomable  reward  by  the  owners,  6lo,  of  the  distressed 
vessel.  Nothing  can  be  more  seneral  than  the  description  of  all  others  who 
shall  act  or  be  emphffed:  and  de  latter  words  seem  in  terms  to  include  the 
owner's  agents  as  well  as  others.  The  reward  is  to  be  reasonable.  This  was 
meant  to  exclude  all  hard  bargains  extorted  by  those  who  offer  their  assistance 
under  the  pressure  of  the  owner's  distress.  If  the  express  or  implied  employ- 
ment of  an  agent,  (and  at  most  the  defendant's  case  only  amounts  to  an  im- 
plied agency)  take  the  case  out  of  the  act,  it  will  in  most  instances  be  a  dead 
letter ;  fmr  then  every  call  for  assistance  to  individuals  at  hand,  however  urgent 
the  necessity,  will  be  an  implied  employment  And  this  case  is  no  more ;  for 
the  defendant  was  a  stranger  at  the  time  to  the  master  and  owners ;  and  the 
recommendation  of  the  pilots  to  send  to  him  was  merely  because,  from  the 
nature  of  his  dealing,  he  was  most  likely  to  afford  the  qieediest  assistance  in 
boats,  cables,  d&o.  Besides,  if  no  case  of  salvage  be  within  the  act,  except, 
upon  application  to  the  public  officers,  the  assistance  be  rendered  under  their 
orders,  the  mischief  meant  to  be  prevented  will  happen  while  search  is  mak- 
ing for  them,  instead  of  getting  the  readiest  help.  And  the  objection  applies 
with  still  greater  force  to  foreign  ships,  which  were  equally  within  the  view  of 
the  legislature,  the  masters  of  which  cannot  be  supposed  to  be  cognizant  of - 
our  laws,  and  cannot  know  where  to  send  for  such -assistance.  The  2d  section 
then  goes  on  to  provide,  in  default  of  a  reasonable  reward  paid  by  the  owners 
to  the  salvors,  that  '^the  vessel  or  goods  so  saved  shall  remain  in  the  custody 
of  such  officer  of  the  custonis,  &c.  until  all  charges  shall  be  paid,  and 
until  the  said  officer  of  the  customs,  dtc.  and  dU  otiurs  so  eHipkwed  as  afore* 
said  shall  be  reasonably  gratified,  or  security  given  to  the  saiisfiiction  of  the 
parties  who  are  to  receive  the  same"  The  custom-house  officer  is  hereby  ap- 
pointed a  trustee  for  the  salvors,  as  well  as  for  the  crown ;  and  therefore  the 
vessel  or  goods  are  to  remain  as  a  pledge  in  his  custody  until  all  the  charges 
shall  be  paid,  «id  every  person  employed  in  the  salvage  is  reasonably  gratified, 
or  security  given  (not  to  his  but)  to  their  satisfaction.  The  legislature  could 
never  have  intended,  when  they  meant  to  give  a  boon. to  persons  in  distress, 
that  their  property  should  be  kept  in  pledge  for  one  set  of  salvors,  while  ano- 
ther set  was  suing  them  at  law.  Then  the  act  provides  that  in  case  the  owner, 
&c.  whose  property  is  saved  ^'^  shall  disagru  with  the  said  ojker  of  the  cus- 
toms touching  the  monies  deserved  by  any  of  the  persons  so  employed  as  aforf 
said,  it  shall  be  lawful  for  the  owner,  Sfc,  and  the  said  officer  of  the  customs  to 
nominate  three  of  the  neighbouring  justices  of  peace,  who  shall  thereupcm 
adjust  the  quantum  of  the  monies  or  gratuities  to  be  paid  to  the  several  persons 
acting  or  being  employed  in  the  sdvage,  d&c. ;  which  adjustment  shall  be 
binding  to  all  parties."  The  nomination  of  the  justices  is  to  be  made  by  the 
owners  on  the  one  part,  and  the  custoni-hotise  officer,  as  trustee  for  all  the  sal* 
vors,  and  having  the  pledge  in  his  hands,  on  the  other  part.  [Lord  EUenbo- 
raugh  put  the  case  that  the  officer  might  agree  with  the  owners  to  give  the 
salvors  less  than  they  deserved.]  That  would  be  a  breach  of  his  trust  for 
which  the  officer  would  be  answerable  to  the  salvors  either  at  law  or  in  equity : 
but  the  Court  will  not  presume  that  he  would  so  miscQJiduct  himself.  He 
then  referred  to  other  sections  (particularly  s.  3.  and  4,)  of  the  act  of  Anne, 
and  s.  13,  of  the  stat.  26  Geo.  2.  c.  19,  as  shewing  that  the  Legislature  looked 
to  the  owner's  controul  over  the  wrecked  or  stranded  property  continuing, 
notwithsunding  the  temporary  custody  of  it  confided  for  a  particular  purpose 
to  the  public  officers ;  and  therefore  that  the  general  provisions  of  the  act 
were  not  confined  to  cases  of  compulsory  assistance  only.  But  he  argued 
that  if  the  employment  of  a  particular  salvor  took  the  case  out  of  the  act,  the 
owner  would  lose  the  benefit  of  all  those  protecting  provisions  which  supposed 
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a  joint  controul  of  the  owner  and  the  officers.  Thia  eoBsftruetioD  is  strength- 
ened  by  the  stat.  ^  Geo.  2.  c.  19 ;  which,  considering  the  case  of  salyots 
employed  by  the  owners  or  by  the  public  officers  as  provided  for  by  the  former 
act,  extends  the  like  provisions  to  those  who  act  of  their  own  accord ;  and 
therefore  ^acts  (s.  5.)  that  in  case  any  person  not  employed  by  ike  owners,  6lc. 
or  other  persons  kurfuUy  authonxed  in  the  salvage  of  any  vessel,  &c.  shall 
til  the  absence  of  persons  so  employed  or  authorized  save  any  ship,  &c.  he 
riiall  be  entitled  to  a  reasonable  reward,  to  be  adjusted  in  case  of  disagree* 
raent  about  the  quantum  in  Uke  mamner  as  by  stat.  12  Ann. ;  or  else  ia  the 
manner  therein  after  prescribed.  And  then  it  proceeds  (s.  6.)  to  extend  the 
jurisdiction  to  other  classes  of  persons  of  a  lower  description  than  justices  of 
the  peace ;  requiring,  however,  that  Jive  of  them  should  act  in  adjusting  the 
salvage ;  and  leaving  it  optional  in  th^  owners  and  in  the  cc^ectors  of  customs 
to  call  in  three  justices  of  peace  under  the  statute  of  Anne,  or  five  of  the  com- 
missioners authorized  by  the  stat.  26  Gea  2,  to  adjust  the  salvage,  under  the 
joint  provisions  of  the  two  acts.  He  also  argued  that  the  ciicumstances  of 
this  case  did  not  amount  to  a  special  employment  of  the  defendant  by  the 
master  or  owners.  The  facts  of  strangers  sending  for  a  cable  and  anchor^ 
(which  however  came  too  late,)  and  afterwards  sendmg  to  the  dtfendatUfor 
all  the  help  which  was  necessary ,  were  no  more  than  ealling  for  the  nearest 
assistance  at  hand  in  the  hour  of  extremity ;  and  this  was  not  carried  fiuther 
by  the  subsequent  approbation  of  the  captain  after  the  goods  were  saved. 
The  act  of  unloading  the  ship  was  after  the  officers  had  taken  charge  of  her ; 
and  the  goods  were  carried  to  the  defendant's  warehouses  merely  as  to  a  con- 
venient place  of  deposit,  and  not  upon  any  special  contract  that  they  should 
be  lodged  there ;  and  they  were  kept  there  under  the  lock  of  the  officer  as 
well  as  of  the  defendant. 

Oaselee,  contra,  insisted  that  the  employment  of  the  defendant  by  the  plain- 
tiffii,  in  the  salvage  of  the  ship  and  cargo,  took  the  case  out  of  the  statutes, 
and  that  no  case  was  within  tlmm  unless  where  the  salvage  was  made  by  the 
orders  and  under  the  immediate  controul  of  the  public  officers  named  therein. 
The  legislature  never  meant  to  deprive  the  owners  and  masters  of  ships  in 
distress  of  the  liberty  of  employing  what  agents  they  pleased  to  assist  them ; 
and  therefore  by  the  first  section  of  the  st.  12  Ann.  st.  2.  c.  18,  in  order  to 
give  the  public  (dicers  any  jurisdiction  to  interfere,  it  must  be  **  ttpon  appUea^ 
tion  made  to  them,  or  any  of  them,  by  or  on  behalf  of  the  chief  oficer"  of 
the  vessel  in  distress ;  and  therefore  such  public  officers  only  are  empowered 
to  command  the  necessary  assistance.  But  here  no  application  was  made  for 
assistance  to  the  public  officers,  but  only  to  the  defendant.  All  the  subs^ 
quent  clauses  of  the  act  have  reference  to  the  first.  The  2d  section  says  that 
"  the  SAID  collectors  of  the  customs"  &c.  and  all  others  who  shall  act  or  be 
employed  in  the  preserving  of  any  such  ship  or  vessel  in  distress  as  cforesaid, 
&c.  shall  be  paid  a  reasonable  reward.  It  supposes  that  the  ship  had  been 
taken  possession  of  by  the  collector  or  his  deputy,  in  consequence  of  an  appli- 
cation  made  to  him  under  the  provisions  of  the  act,  and  that  it  was  to  remain 
in  his  possession  till  the  salvors  were  satisfied ;  for  it  uses  the  word  remain. 
There  was  no  necessity  for  enacting,  that  persons  employed  by  the  owners 
themselves  or  their  authorized  servants,  in  the  salvage,  should  be  paid  a  rea- 
sonable reward  by  the  owners,  d&c. :  Such  a  provision  can  only  apply  to  per- 
sons employed  by  others  in  the  same  service.  And  the  like  observation  ap- 
plies to  the  other  clauses  of  the  act  relating  to  the  salvors.  Again,  the  remedy 
given  by  the  act  to  the  salvors,  in  case  of  disagreement  with  the  owners  as  to 
Sie  amount  of  the  award,  looks  to  the  collector  of  the  customs  only,  and 
those  employed  by  him  or  acting  under  his  authority.  He  and  the  owners 
name  the  justices  who  are  to  arbitrate  betw^n  them ;  and  no  consideration  is 
had  of  the  interest  of  agents  employed  by  the  owners  themselves,  nor  have 
they  any  voice  in  the  nomination  of  the  arbitrators.     This  construction  is 
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rather  confirmed  than  shaken  by  the  prorimone  of  the  stat.  26  Geo.  2.  c.  19, 
which,  by  the  very  terms  of  the  5th  clause,  excludes  the  case  of  persons 
employed  by  the  owners  in  the  salvage ;  but  extends  the  former  provisiohs  to 
persons  voluntarily  interfering  to  save  the  property ;  which  would  not  have 
been  necessary  if  the  construction  contended  for  on  the  first  act  were  well 
foanded;  namely,  that  it  extended  to  all  persons  acting  or  being  employed  in 
the  salvage,  whether  under  the  direction  of  the  public  officers  or  not.  And 
the  6th  section,  which  extends  the  jurisdiction  to  arbitrate  to  other  public 
officers,  plainly  refers  to  a  salvage  by  thdr  cdre  or  direction ;  as  do  all  the 
other  provisions  of  the  same  statute.  He  then  argued  that  the  Custom-house 
officers  only  went  on  board  and  inspected  the  landing  of  the  goods,  with  a 
view  to  secure  the  king's  duties,  and  not  for  the  purpose  of  salvage  under  the 
acts  of  parliament.  And  he  also  observed,  that  the  collector  of  the  customs 
at  Cames^  never  was  on  board  at  all ;  nor  was  Cw>e$  the  nearest  port  to  the 
place  where  the  vessel  was  stranded.  [The  Court,  however,  laid  no  stress  on 
this  latter  circumstance.] 

East,  in  reply,  observed  principally  that  the  5th  section  of  the  26  G.  2,  did 
not  provide  generally  for  the  remuneration  of  salvors  not  employed  by  the 
owners,  d&c.  but  for  such  persons,  in  the  absence  of  persons  ^so  employ^  by 
the  oumers  or  authorized  by  the  public  officers  ;  considering  the  cases  of  per- 
sons employed  by  the  owners  or  public  officers,  or  others  assisting  in  the  pre» 
aence  of  any  such,  as  sufficiently  provided  for  by  the  former  act :  and  it 
carries  the  provision  further  by  entitling  the  discoverers  of  concealed  effects 
taken  from  the  stranded  vessel  to  a  reward.  The  Court,  he  said,  would  pre- 
sume that  the  officers  of  the  customs  went  on  board  for  the  purpose  of  exer- 
cising all  the  duties  cast  on  them  by  the  legislature,  as  well  for  the  benefit  of 
the  owners  of  the  stranded  property  as  for  the  crown. 

Lord  EiXEitBOROuoH,  C.  J.  The  circumstances  disclosed  in  this  case  fall 
in  so  much  with  the  experience  we  have  had  on  other  occasions  of  the  extrava- 
gant demands  made  and  extortions  often  practised  by  persons  employed  by 
the  owners  in  the  salvage  of  vessels  and  cargoes,  and  the  construction  of  the 
acts  contended  for  on  the  part  of  the  piaintils  is  so  much  in  unison  with  our 
wishes  to  extend  the  remedy  given  by  them,  as  far  as  we  are  authorized,  to 
cases  of  this  kind  falling  alike  within  the  mischiefs  recited,  that  one's  judg- 
ment is  apt  at  first  to  be  warped  in  endeavouring  to  generalize  the  language  of 
the  act,  so  as  to  make  it  comprehend  a  case  which,  on  an  accurate  view,  does 
not  appear  to  be  within  it.  The  public,  however,  are  much  indebted  to  the 
jriaintiib  for  bringing  forward  the  consideration  of  the  question,  in  order  that 
the  attention  of  the  legislature  may  be  drawn  to  it,  and  such  remedy  be  ap- 
plied as  may  meet  the  mischiefs  disclosed  to  us  in  their  full  extent  But  on 
looking  into  the  enacting  clauses,  it  is  much  to  be  lamented,  that  the  legis- 
ktture  has  made  no  provision  for  a  case  like  the  present :  it  has  only  provided 
for  cases  where  application  is  made  by  or  on  behalf  of  the  commander  of  any 
vessel  in  distress  to  certain  public  officers,  and  where  the  salvage  is  made 
through  them  and  others  employed  by  them.  Such  officers  alone  are  author- 
ized to  command  the  assistance  of  ships  of  war  and  others  at  anchor  near  the 
place.  But  it  has  omitted  to  provide  for  the  case  of  persons  employed  in  the 
salvage  by  the  owners  where  resort  has  not  been  had  to  the  public  officers 
named.  This  is  a  case  of  the  latter  description,  where  the  mate  sent  on  shore 
to  the  defendant  for  assistance,  without  adverting  at  all  to  the  acts  of  parliar 
ment,  which  were  not  in  his  contemplation  at  the  time :  nor  does  the  course 
which  was  pursued  square  with  any  of  the  provisions  of  them.  I  should  have 
been  well  pleased  to  have  considered  the  first  section  of  the  statute  of  Anne 
to  be  merely  directory,  as  it  is  contended  to  be :  but  on  reading  the  second 
dause,  which  gives  the  justices  power  to  arbitrate  and  adjust  the  quantum  of 
salvage,  between  the  master  of  the  vessel,  or  owner,  cm  tfaie  one  part,  and  the 
officer  of  the  customs  on  the  other,  looking  to  these  only  as  the  litigant  par- 
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ties,  there  are  words  of  reference  which  connect  and  incorporate  it  with  the 
first  clause;  for  it  does  not  merely  say,  "  for  the  encouragement  of  such  as 
shall  give  their  assistance  to  such  Tesseis,  so  in  distress  as  itfaresaidf  and  refer 
to  **  the  said  collectors  of  the  customs,"  6lc.  words  which  of  themselves  might 
not  necessarily  incorporate  the  two  clauses ;  hut  it  goes  on  to  state  that  in  de- 
fault of  a  reasonable  reward  paid  to  the  salvors  within  30  days  after  the  service 
performed.''  the  ship  or  goods  so  saved  as  aforesaid  "shall  *'  remain  in  the  cus- 
tody of  such  officer  of  the  customs,"  d^c.  until  satisfaction  made.  This  must 
refer  to  the  same  custody  of  the  property  directed  to  be  taken  by  the  public 
officers  under  the  first  section  of  the  act,  and  cannot  admit  of  any  other  signi- 
fication. That,  therefore,  narrows  the  mode  chalked  out  by  the  2d  clause  for 
ascertaining  the  quantum  of  compensation,  if  disputed,  to  the  single  ease  of  a 
previous  application  on  the  part  of  the  master  pr  owners  to  the  public  officers 
named  in  the  first  clause,  amongst  whom  are  the  officers  of  the  customs,  in 
whose  custody  the  ship  and  cargo  are  ordered  to  rmudn ;  and  it  excludes  the 
case  of  a  voluntary  employment  of  their  own  agents  by  the  master  or  owners; 
the  property  in  that  case  remaining  exdusiv^y  in  their  own  custody.  The 
act  of  George  2d  applies  to  the  case  of  persona  volunteering  their  assistance 
to  save  the  property  under  no  employment  or  requisition  whatever,  either  by 
the  owners  or  the  public  officers.  It  was  proper  to  hold, out  encouragement  to 
all  persons  to  give  help  to  vessels  in  distress ;  and  •  their  encouragement  for 
saving  the  ship  and  goods  is  the  same  as  was  before  given  in  the  other  cases 
provided  for ;  and  the  quantum,  in  case  of  disagreement,  is  to  be  adjusted  by 
the  magistrates  or  other  commissioners  named.  But  the  legislature  have  un» 
fortunately  omitted  to  extend  the  remedy  to  a  third  and  most  important  class 
of  persons,  who  are  most  usually  employed  on  such  occasions,  namely,  persons 
who,  like  the  defendant,  have  the  readiest  means  at  hand  of  affording  assist* 
ance,  and  who  are  commonly  recommended  to  them,  as  in  this  instance,  by 
the  pilots,  who  first  come  out  to  a  ship  in  distress :  and  in  consequence  of 
such  recommendations  they  fall  into  the  hands  of  these  persons ;  and  their 
property,  instead  of  being  wrecked  and  destroyed  by  the  perils  of  the  sea,  is 
swidlowed  up  on  shore  by  exorbitant  demands  for  salvage;  It  is  therefore  ex- 
tremely fit  that  the  aUention  of  the  legislature  should  be  drawn  to  this  great 
evil,  and  that  provision  should  be  made  against  it  by  including  in  the  remedy 
all  cases  of  salvage :  making  the  first  clause  of  the  statute  of  Anne  merely 
directory ;  but  giving  resort  in  all  cases  to  the  domestic  jurisdiction,  to  save 
the  unfortunate  owners  from  the  pillage  of  those  whom  their  necessity  leads 
them  unwarily  to  employ  in  the  salvage.  It  seems  to  me,  therefore,  that  the 
award  of  the  magistrates  is  not  binding  on  the  defendant,  and  that  he  is  enti- 
tled to  the  larger  sum  given  to  him  by  the  arbitrator,  which,  however,  is  little 
more  than  a  moiety  of  his  original  demand. 

Grose,  J.  Whether  or  not  the  adjudication  of  the  magistrates  be  condii- 
sive  must  depend  upon  the  manner  in  which  the  one  party  employed  the  other, 
and  that  other  consented  to  be  employed  in  the  salvage :  if  it  were  under 
the  act,  the  award  is  conclusive :  if  upon  a  contract  between  the  owners 
and  person  employed,  it  is  otherwise.  Now  here  the  contracting  parties  had 
no  idea  at  the  time  that  they  were  acting  under  the  statute :  Those  on  board 
never  applied  to  any  public  officer  for  the  assistance  directed  by  the  act, 
which  they  were  bound  to  have  given :  but  the  recurrence  to  the  act,  when  the 
dispute  iabout  the  salvage  arose,  was  plainly  an  after-thought.  The  first  step 
taken  at  the  time  was  to  send  fi'om  the  ship  to  the  defendant  for  an  anchor  and 
cable :  Had  these  articles  arrived  soon  after,  it  is  probable  that  the  necessity 
of  further  assistance  would  have  been  superseded.  But'  the  situation  of  thie 
ship  growing  worse,  the  mate  afterwards  sent  to  the  defendant  for  all  the  help 
that  was  necessary.  Still  the  act  of  parliament  was  never  thought  of:  but  the 
defendant  was  sent  to,  as  any  other  agent  might  be,  for  assistance.  On  the 
other  hand,  the  defendant,  without  attending  to  the  directions  of  the  act,  by 
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gWing  notice  to  the  public  officers,  and  taking  his  orders  from  them,  Tolunta- 
nly,  at  the  request  of  the  mate,  sent  his  own  vessels  and  men  to  the  assistance 
of  the  ship,  unloaded  it,  and  lodged  the  cargo  in  his  o^n  warehouses  on  shore. 
In  the  mean  time^  indeed,  the  custom-house  officers  had  gone  on  board,  and 
they  took  an  account  of  the  cargo,  and  the  collector  put  lus  lock  also  upon  the 
warehcKises ;  but  all  this  was  done  by  them  to  secure  the  king's  duties.  The 
salvage  then  was  made,  not  by  the  public  officers  acting  upon  the  application 
of  the  master,  and  under  the  authority  of  the  statute ;  nor  by  the  defendant 
acting  under  them ;  but  by  the  defendant  acting  under  the  employment  of  the 
master  as  a  person  employed  to  give  assistance  for  a  reasonable  compensation. 
That  takes  the  case  out  of  the  statute ;  and  though  I  am  sorry  for  the  conse- 
quence, yet  I  can  find  nothing  which  authorizes  us  to  say  that  this  case  ranges 
itself  under  the  statute.  The  defendant  is  therefore  entitled  to  receive  the 
compensation  awarded  to  him  by  the  arbitrator,  to  whom  the  matter  was  referred 
at  the  trial ;  which  is,  at  any  rate,  considerably  tess  than  his  origioial  demand, 
the  payment  of  which  was  properly  resisted;  and  less  than  that  having  been 
tendered,  there  must  be  judgment  of  Nonsuit. 

Lawrknce,  J.  I  agree  that  the  ease  is  not  within  either  of  the  acts  of  par- 
liament referred  to.  The  object  of  these  laws  was  to  provide  assistance  to 
ships  in  distress  from  those  who,  from  their  local  situation  as  public  officers 
near  the  coast,  were  best  able  to  give  it.  For  this  purpose  the  statute  of  Anne 
requires  of  them,  upon  application  of  the  chief  officer  of  the  vessel  in  distress, 
that  leaving  for  the  time  all  other  duties,  they  should  give  present  assistance 
to  those  who  are  in  immediate  need  of  it ;  and  they  are  empowered  to  com- 
mand the  assistance  of  others  for  the  same  purpose.  It  was  reasonable,  there- 
fore, that  these  persons,  whose  services  were  thus  compelled  to  be  given,  should 
have  a  reasonable  gratification  secured  to  them  by  the  same  law.  And  in 
ascertaining  how  this  was  to  be  done  in  case  of  disagreement  with  the  owners 
by  whom  it  was  to  be  paid,  it  is  not  iihmaterial  to  consider  who  are  the  con- 
tending parties  contemplated  by  the  legislature,  and  for  whom  the  provision 
made  is  adapted ;  these  are  the  owners  on  the  one  hand,  and  the  collector  of 
the  customs  on  the  other,  in  whose  custody  the  properly  saved  is  directed  by 
the  second  clause  to  remain,  and  who  is  charged  to  take  care  of  the  interests 
of  those  employed  in  the  salvage  under  the  direction  of  the  public  officers. 
There  was  another  class  of  persons  for  whom  the  legislature  afterwards  made 
provision,  and  these  are  volunteers  bringing  in  from  sea  vessels  in  distress, 
who  were  deserving  of  encouragement.  These  also,  are  by  the  act  of  Geo. 
3,  in  case  of  disagreement  with  the  owners  as  to  the  quantum  of  salvnge,  to 
have  the  same  security  upon  the  property  in  the  hands  of  the  collector  of  the 
customs,  and  their  compensation  is  to  be  adjusted  and  paid  in  the  same  man- 
ner as  is  provided  by  the  former  statute.  It  is  difficult  indeed  to  understand 
how  such  a  provision,  which  was  properly  enough  adapted  to  persons  employed 
by  the  public  officers  in  the  salvage  under  the  first  act,  came  to  be  applied  to 
volunteers  under  the  second  act,  who  had  no  privity  with  the  collector  of  the 
customs;  except  by  supposing  that  the  provision  for  the  latter  arose  out  of, 
and  followed  the  enactment  of  the  first  act,  which  had  before  placed  the  pro- 
perty saved  in  the  hands  of  the  collector,  for  the  benefit  of  all  those  whose 
services  it  compelled,  and  of  those  who  were  employed  by  them.  And  there- 
fore I  take  it,  that  when  the  first  act  passed,  the  legislature  looked  only  to  the 
persons  between  whom  the  contract  for  salvage  was  to  be  made,  namely,  the 
owners  on  the  one  hand,  and  ther  public  officers  and  those  employed  by  them 
on  the  other :  it  therefore  provided  only  for  the  compensation  of  the  latter, 
and  for  the  means  of  adjusting  that  compensation  in  case  of  dispute.  And 
the  second  act,  was  only  intended  to  enlarge  the  provisions  of  the  first,  by 
providing  the  same  remedy  for  volunteers  acting  in  the  salvage  without  any 
authority,  as  had  been  before  provided  for  those  whose  services  were  compelled, 
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and  others  employed  under  them ;  but  still  it  did  not  include  persons  who 
were  employed  by  the  master  or  owners  themselves.  It  seems  however,  from 
the  different  wording  of  the  act  of  Geo.  2,  (though  I  have  not  sufficiently  con- 
sidered it  with  that  view,  nor  is  it  necessary  for  the  present  purpose)  as  if  it 
meant  to  empower  the  officers  therein  named  to  assemble,  and  give  assistance 
to  the  vessel  in  distress,  without  being  called  upon  by  the  parties  interested.(ii) 
I  concur  entirely  with  what  my  Lord  has  said  respecting  the  necessity  of  some 
legislative  provision  to  meet  oases  like  the  present .  It  often  signifies  little  to 
the  owners  whether  their  property  be  lost  by  wreck,  or  by  the  plunder  of  the 
salvors  whom  they  employ.  I  think,  therefore,  that  persons  of  this  descripticm, 
though  employed  by  the  owners  in  the  salvage,  should  only  be  entitled  to  such 
remuneration  as  the  magistrates,  d&e.  shall  think  proper;  perhaps  not  conolu- 
sively,  but  with  the  liberty  in  certain  cases  to  refer  their  claims  to  the  Court 
of  Admiralty,  or  to  the  courts  of  law. 

Le  Blanc,  J.  The  phinttffi  cannot  maintain  this  action,  beciause  they  did 
not  proceed  under  the  act  of  parliament  in  procuring  the  salvage  to  be  made ; 
and  therefore  the  tribunal  resorted  to  for  the  purpose  of  settling  the  amount 
of  it  had  not  competent  authority  to  form  the  judgment  which  they  pronounced. 
The  legislature  in  the  statute  of  Anne  did  not  contemplate  the  case  of  a  mas* 
ter  or  owner  employing  his  own  agent  in  the  salvl^e ;  not  foreseeing  that  cases 
would  arise  in  modern  times  wherein  merchants  would  require  as  much  pro- 
tecti<m  from  agents  employed  by  themselves  as  from  others.  All  the  provi- 
sions of  the  act  look  only  to  persons  employed  in  the  salvage  through  the 
medium  of  the  public  officers.  The  property  saved  is  placed  in  the  custody 
of  the  collector  of  the  customs  for  the  benefit  of  those  acting  under  him ;  and 
in  case  of  disagreement  the  magistrates  are  to  be  named  by  him  and  the  own- 
ers ;  considering  those  as  the  only  parties  interested.  In  this  case,  the  <^cers 
took  upon  themselves  no  part  of  the  salvage,  except  so  far  as  was  necessary  to 
secure  the  duties  due  to  the  crown.  Some  of  them  continued,  indeed,  on 
board  while  the  cargo  was  unlading,  and  others  saw  the  goods  landed  and 
warehoused ;  but  that  was  in  the  ordinary  exercise  of  their  official  duty,  to 
prevent  any  of  the  goods  being  run  on  shore  clandestinely.  But  all  the  salvors 
were  paid  by  the  defendant  as  the  agent  for  the  owners.  The  case,  therefore^ 
is  not  within  the  statute  of  Anne.  Then  the  act  of  Gtoo.  2,  was  for  the  en* 
couragement  of  persons  who  happening  to  find  ships  deserted  at  sea,  or  goods 
cast  on  shore,  should  bring  them  into  port,  and  place  them  in  safe  custody, 
though  not  employed  by  any  person  so  to  do;  and  it  provides  for  them  the  same 
reasonaUe  satisfaction  as  under  the  former  statute,  to  be  adjusted,  in  case  of 
disagreement  about  the  quantum,  in  like  manner  as  the  salvage  is  to  be  adjust- 
ed and  paid  by  virtue  of  that  statute.  *  Now,  it  might  be  a  doubt  whether  that 
meant  that  in  case  of  disagreement  it  should  be  settled  through  the  medium 
of  the  same  UHgani  partie$  as  under  the  former  statute,  namely,  6y  the  coUec- 
tor  of  the  customs  on  the  one  side,  and  the  owners  on  the  other ;  or  by  the 
owners  on  the  one  side,  and  ^he  party  who  had  volunteered  his  services  to  Save 
the  wreck  on  the  other  side;  such  volunteers,  within  the  statute  of  Geo.  2, 
not  having  been  employed  under  the  authority  of  the  collector  or  other  public 
officers,  as  the  salvors  provided  for  by  the  statute  of  Anne,  and  therefore  hav- 
ing a  distinct  interest  of  their  own ;  and  the  disagreement  to  be  adjusted  being 
between  those  volunteers  and  the  owners ;  and  not,  as  under  the  former  statute, 

(•)  The  6th  Metiop  of  the  it.  26  Geo.  3.  c.  19,  empowering  the  magittratet,  Ac.  oearaet 
to  the  piece  where  any  ship,  dec.  ehall  be  stranded, /orMioitl  to  give  pablic  notice  of  a 
meeting  of  the  officers  therein  named,  who  are  reoaired  to  give  aid  in  execution  of  this 
and  the  former  act,  and  to  employ  proper  perBons  for  the  saving  of  ships  in  distress,  &c. 
omits  the  words  **upon  application  made  to  them,  or  any  of  them,  by  or  on  the  behalf 
of  any  commander  or  chier  officer  of  any  ship,  dec.  In  danger  of  being  stranded,"  Ac. 
which  ace  to  be  found  in  the  oorresponding  clause  of  the  statute  of  Aone. 
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between  the  latter  and  the  collector  of  the  customs.  Howerer,  it  is  not  neces- 
sary at  present  to  give  any  qpinion  on  that  point :  it  is  sufficient  to  say,  that  at 
any  rate  this  is  not  a  case  within  either  of  die  statutes. 

A  Nonsuit  to  be  entered. 


The  King  v.  The  Inhabitants  of  Castell  Careihion. 

8  East,  77.    Nov.  22, 1806. 

The  party  interested  in  a  witness'  testimony,  who  was  objected  to  on  account  of  his  hav- 
ing been  convicted  for  felony,  and  his  imprisonment  being  unexpired,  is  entitled  to  in- 
sist on  proof  of  such  conviction  by  the  record,  though  admitted  by  the  witness  himself. 

TWO  justices,  hy  an  order,  removed  Grnnor  Price]  the  wife  of  Owen  Price 
(therein  stated  to  have  been  convicted  of  felony,  and  committed  to  Cardigan 
gaol)  and  their  children,  by  name,  from  Aherystwith,  in  the  county  of  Cardi' 
gan,  to  Castell  Careinion,  in  the  county  of  Montgomery :  against  which  order 
the  latter  appealed ;  and  on  hearing  of  the  appeaJ  at  the  sessions,  it  was  pro- 
posed by  the  respondents  to  examine  the  said  Owen  Price  (then  being  present 
in  court  in  the  custody  of  the  gaoler,)  to  prove  thai  he  had  gained  a  settle- 
ment* in  the  appellant's  parish  by  renting  a  tenement  of  the  annual  value  of 
10/.  and  residing  on  part  thereof,  in  the  said  parish,  for  more  than  40  days. 
It  appeared  by  the  evidence  of  Owen  Price^  and  also  of  the  gaoler,  that  Owen 
Price  was  at  the  preceding  great  sessions  at  Cardigan^  on  the  36th  of  March 
1806,  convicted  of  grand  larceny ;  hut  the  record  of  such  cofwiction  was  not 
produced  on  the  trid  of  the  appeal,  nor  a  copy  thereof;  and  that  on  such  con- 
viction he  prayed  the  benefit  of  the  statute,  and  the  same  was  allowed  to  him. 
And  that  the  court  of  great  sessicms  ordered  him,  for  his  said  offence,  to  be 
kept  and  detained  in  the  common  gaol  of  the  said  county  for  12  calendar 
months.  The  sessions  were  thereupon  of  opinion,  that  by  reason  of  the  said 
conviction,  and  until  the  expiration  of  his  imprisonment,  Owen  Price  was  not 
a  competent  witness,  and  refused  to  allow  the  respondents  to  examine  him  ccoi- 
cerning  his  settlement.  The  respondents  then  applied  to  the  court  to  respite 
the  further  hearing  of  the  appeal ;  which  they  refiised ;  and  qua&hed  the  order 
of  removal,  subject  to  the  opinion  of  B.  R.  on  the  foregoing  statement 

Ahhatt  and  Peake^  in  support  of  the  order  of  sessions,  said,  that  the  ques- 
tion in  this  case  was  not,  whether  the  witness  were  bound  to  have  answered 
the  question,  as  to  his  own  conviction  ;  but  whether  it  were  not  competent  to 
him,  no  objecticm  being  made  by  himself,  to  admit  the  fact  of  his  conviction  : 
especially  in  a  Case  affecting  his  own  settlement. 

Lord  ELLENSbROuoH,  C.  J.  We.  must  take  it  upon  this  case,  that  the  evi- 
dence was  objected  to  at  the  sessimis  by  the  party  interested  in  repelling  it, 
and  there  cannot  be  the  least  doubt  that  the  objection  was  well  founded.  Tlie 
evidence  went  to  affect  the  rights  of  third  persons,  namely,  the  litigant  pa- 
rishes ;  for  the  pauper  himself  is  no  party  to  the  cause  in  court.  Whether  or 
not  the  witness  Were  convicted  of  the  felony  would  appear  by  the  record :  and 
it  cannot  be  seriously  argued,  that  a  record  cai|  be  proved  by  the  admission  of 
any  witness.  .He  may  have  mistaken  what  passed  in  court,  and  may  have 
been  ordered  on  his  knees  for  a  misdemeanor':  This  can  only  be  known  by 
the  record  :  and  there  is  no  authority  for  admitting  parol  evidence  of  it 

Lawrbttcb,  J.  The  books  are  uniform  in  requiring  the  production  of  the 
record  to  prove  a  witness  convicted  of  an  offence.  2  Hawk.  ch.  46.  s.  20. 
3  Com.  Dig.  Evidence,  280.    5  Com.  Dig.  Testmoigne,  516.    Bull.  N.  P.  202. 

The  other  judges  concurring. 

Order  of  Sessions  quashed. 

Touchet  was  to  have  argued  against  it. 

Vol.  IV.  42 
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^Gale  and  Others  v.  Reed. 

8  East,  80.    Not.  ^,1806. 

By  indenture  between  Ji,AB,A  C.,diMolying  their  partnership,  as  rope-makers,  A.  and 
B.  coYenanted  to  allow  C.  d^rin|  his  life,  2f.  on  ever^  cwt.  of  cmafe  wUek  Aa/ 
thtndd  make  on  the  reeonnnendtOion  of  C.for  any  of  hit  friends  and  connexions^  and 
whose  debts  should  turn  out  lobe  good ;  and  that  £.  and  B.  shoold  stand  the  risk  of 
such  debts  incurred,  but  should  not  be  compelled  tofttmish  goods  to  any  of  €.'•  con- 
nexions whom  they  should  be  disinclined  to  trust.  And  C.  oovenanted  not  to  carry  on 
tiie  busiTuss  of  a  rope-maker  during  his  life  (except  on  goyeri^ment  contracts) ;  and  that 
all  debts  contractea,  or  to  be  contracted,  in  his  or  their  namjes,  pursuant  to  the  inden- 
ture, should  be  the  exclusive  property  of  j9.  and  B.  and  that  C.  should,  during  his  life, 
exclusively  employ  A.  an4  B.,  and  no  other  person,  to  make  all  the  cordage  ordered  of 
him,  by  or  for  his  friends  and  connexions  on  the  terms  aforesaid,  and  should  not  employ 
any  other  person  to  make  any  cordage  on  any  pretence  whatsoever.    Held, 

1st.  That  the  covenant  by  C.  to  employ^,  and  B.  exclusively  to  make  cordage  for  his 
friends,  and  net  to  employ  any  other,  &e.  A,  and  B.  not  beins  obliged  to  work  for 
any  other  than  such  as  they  chose  to  trust,  was  not  illegal  and  void  as  being  in  re- 
straint of  trade  without  adequate  consideration  ;  for  the  whole  indenture  must  be  con- 
strued together,  according  to  the  apparent  reasonable  intetat  oi  the  parties ;  and  the 
general  object  being  only  to  appropriate  to  A,  and  B.  s6  much  of  C.'s  private  trade  aa 
they  chose  to  give  his  friends  credit  for,  so  much  only  was  covenanted  to  be  ti^nafer- 
red,  and  C.  was  still  at  liberty  to  work  for  any  of  his  friends  who  were  refused  to  be 
trusted  by  A.  and  B.  by  which  construction  the  restraint  on  C.  was  only  co-extensive, 
as  in  reason  it  could  only  be  intended  to  be,  with  the  benefit  to  A,  and  B.;  and  there- 
ibre  the  restraint -on  C  could  be  no  prejudice  to  public  trade. 

S.  That  breaches  assigned  generally  against  C.  for  having  made  ^sordace  for  ^'oer«  per- 
sons  other  than  for  government,  and  for  employing  oUmt  persons  than  A.  and  B.  to 
make  cordage  for  his  friends,  &Jc.  were  well  assigned  1  though  no  particular  persona 
were  named,  nor'  the  c^nantities  or  kinds  of  cordage  mentioned,  &c. ;  such  facts  lying 
more  particularly  within  C's  knowledge. 

THIS  was  aa  action  of  oovenant,  brought  by  the  three,  plainlifis  against 
their  Ute  partner  Reed,  for  breaches  of  a  covenant  contained  in  an  indenture, 
confirming  and  carrying  into  farther  effect  a  prior  indenture  made  between 
them  for  Uie  dissolution  of  their  partnership ;  and  which  indenture^  made  the 
31st  of  JqnuKtry  1804,  whereupon  the  breaches  are  assigned,  is  as  Toliows: 
'*  Whereas  the  said  parties  have  further  agreed  to  confirm  the  said  deed  of 
the  10th  of  January  instant,  so  far  as  it  relates  to  the  dissolution  of  their  said 
copartnership,  and  the  mutual  releases  therein  contained ;  and  in  all  other  re- 
spects to  declare  the  said  deed  of  the  10th  of  January,  instant,  void  and  of  no 
effect :  and  they  have  ^so  mutually  agreed  to  enter  into  such  covenants  re- 
spectively as  are  hereinafter  expressed  and  contained :  Now  this  indenture  wit- 
nesseth  that,  in  pursuance  and  performance  of  the  said  agreement,  they,  the 
said  E.  Gak  the  elder,  JS.  Qaie  the  younger,  and  J.  Gale,  and  the  said  S,  Reed 
have  mutufdly  dissolvi^i,  and  by  th^  presents  do  dissolve  their  said  copart- 
nership, and  do  declare  that  the  same  shall  from  henceforth  cease  and  deter- 
mine to  all  intents  and  purposes  'whatsoever.  And  this  indenture  further 
witnesseth,  that  in  further  performance  of  the  said  agreement,  the  plaintiffif, 
for  themselves,  their  heirs,  executors,  &c.  covenant  with  the  defendant,  his 
executors,  &c.  that  they,  the  plaintiffs,  shall,  from  time  to  time,  and  at  all 
times  hereafter,  during  the  natural  life  of  the  defendant,  pay  aiid  allow  to  him 
and  his  assigns  25.  on  every  100  wjeight  of  cordage,  which,  from  the  -  14th  of 
December  last,  shall  appear  to  have  ^en  made  by  them  the  plaintiflb,  on  the 
recommendation  of  the  defendant,  4ind  delivered  to  any  person  or  persons 
whomsoever,  who  are  or  may  be  of  the  number  of  his  piirticiilar^'eii^is  and 
connexions,  and  whose  debts  shall  turn  out  to  be  good.  And  further,  that  they, 
the  plaintifb,  shall  bear  all  losses  which  may  happen  by  means  of'any  of  the 
debts  which  may  be  contracted  with  any  of  the  said  persons,  the  particular 
friends  and  connexions  of  the  defendant:  provided  that  nothing  herein  con- 
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tallied  shall  extend  to  the  removing  •  the  liability  of  the  defendant  as  an  owner 
of  any  ship  which  may  be  supplied  with  cordage  or  other  things  by  the  plain* 
tiffiiy  to  pay  their  bills  A>r  the  same,  or  to  the  compelling  the  plaintifl»  to  famish 
any  cordage  or  other  goods  to  any  connexions  of  the  defendant^  whom  they 
shall  be  £sincHned  to  trust  or  give  credit  to.  And  the  defendant  doth  hereby 
for  himself,  his  heirs,  executors,  d&c.  covenant  with  the  plaintiffs,  their  execu- 
torS)  &c.  in  manner  following,  viz.  That  he  the  defendant,  shall  not  in  his  life- 
time carry  on  the  bnsiness  of  a  rope-maker,  or  make  cordage  for  any  person 
or  persons  whomsoever,  {except  any  contract  which  the  defendant  may  here- 
after enter  into  to  make  cordage,  new  or  old,  or  any  other  articles,  for  govern- 
ment, or  any  public  board,  and  which  he  shall  have  free  liberty,  from  time  to 
time,  to  execute  and  complete.)  And  the  defendant  doth  further  covenant 
with  the  plaint ii&,  that  ai/  the  debts  due,  and  to  become  due ,  for  cordage  or 
other  things  sold  or  to  be  sold,  whether  in  the  firm  of  Gale,  Reed,  and  Gales ; 
JS.  Gale  and  Company*;  or  in  the  name  of  the  defendant,  pursuant  to  any  en- 
gagements ccmtained  in  any  preceding  contract  or  covenant  entered  into 
between  them  the  said  parties  hereto,  pursuant  to  the  terms  of  this  present 
indentare,  are  and  shall  be  the  exclusive  property  of  the  plaintiffs^  their  exe- 
cutors, d6C.  And  that  the  defendant,  his  executors,  dE.c.  shall  not,  at  any 
time  or  times  hereafter,  willingly  do  or  suffer  any  act  or  thing  to  hinder  or  dis- 
turb the  plaintiflb,  their,  executors,  dtc.  in  obtaining  the  said  debts,  or  any  of 
them.  But  in  case  any  of  such  debts  shall  at  any  time  or  times  hereafter  be 
received  by  the  defendant,  he  shall  immediately  on  such  receipt,  from  time  to 
time,  pay  over  the  same  to  the  plaintifts,  their  executors,  dlLC.  without  any  de- 
duction whatsoever:  And  further,  that  the  plaintiflb  shall,  and  lawfully  may, 
use  and  keep  possession  of  the  rope-walk  belonging  to  the  defendant,  situate 
at  King  DaoicPs  Fort  aforesaid,  with  the  fixtures,  utensils,  and  appurtenances 
thereunto  belonging,  until  the  31st  of  May  now  next  ensuing,  without  any 
hindrance  or  interruption  from  or  by  the  defendant,  his  executors,  &c.  And 
lastly,  that  the  defendant  shall,  during  his  life,  c<Mitinue  to  employ  exclusively 
the  plaintifl&,  to  make  all  the  cordage  which  may  be  ordered  of  him  by  or  for 
the  particular  friends  and  connexions  of  the  defendant  on  the  terms  aforesaid, 
and  shall  not  employ  any  other  person  or  persons  whomsoever  to  make  any  other 
cordage,  or  any  part  thereof,  under  any  pretence  whatsoever.  The  breaches 
assigned  were,  1st,  that  after  the  making  of  the  indenture  the  defendant  car- 
ried on  the  business  of  a  rope-maker,  and  made  cordage /or  divers  and  very 
many  persons  other  than  by  virtue  of  any  contract  which  the  defendant  had 
entered  into  after  the  making  of  the  said  indenture,  to  make  cordage,,  ^cfor 
government,  contrary  to  his  covenant  And  2dly,  That  the  defendant,  after 
the  making  of  the  indenture,  did  not  nor  would  (though  often  required)  am- 
ploy  the  pkanHffs  to  make  all  or  any  part  of  the  staid  last^nentioned  cordage, 
according  to  the  indenture,  but  neglected  so  to  do,  and  employed  divers  other 
persons  to  make  the  said  last-mentioned  cordage ;  although  the  plaintiiiirwere 
ready  and  willing  to  make  the  same  on  the  terms  in  the  indenture  mentioned  ; 
contrary  to  the  said  indenture,  d&e.  To  the  declaration  assigning  these 
breaches,  in  making  cordage  for  others,  and  employing  others  to  makccordage, 
the  defendant,  after  enrolling  the  indenture  at  large,  demurred  to  the  first 
breach ;  assigning  for  cause,  "  that  the  plaintiffs  had  hot  shewn  or  disclosed 
any,  and  what  particular  person  or  persons  for  whom  the  defendant  made  cor- 
dage, or  any  and  what  particular  quantities  or  kinds  of  cordage  the  defendant 
did  so  make  for  them ;  nor  in  what  manner  or  by  what  acts  he  carried  on  the 
said  business  of  a  rope-maker,  as  is  alleged  in  that  breach  of  covenant.  And 
he  demurred  also  to  the  second  breach ;  assigning  for  cause,  that  the  plaintiffs 
have  not  shewn  or  disclosed  by  what  particular  friends  and  connexions  the 
quantities  of  cordage  mentioned  in  that  breach  were  wdered ;  or  shewn  or 
disclosed  any  and  what  particular  quantities  ot  kinds  of  cordage  were  so  or- 
dered by  them,  or  any  and  what  particular  persons  were  employed  by  the  de- 
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fendant  to  mike  suoh  cordage.    OoDcluding  with  the  general  allegatioDB  of 
uiaufficieQcy. 

This  case  wail  argued  io  Trinitif  term  last,  bj  Hobroyd  in  support  of  the 
demurrer,  and  Lawts  contra.  The  questions  turned,  1st,  on  the  constraetioii 
of  the  particular  covenants,  whether  illegal  and  rad,  as  being  in  particular 
restraint  of  trade,  without  adequate  consideration ;  !2dly,  upon  the  general 
manner  of  assigning  the  breaches.  The  general  question  has  been  discosaed 
so  often  and  so  much  at  large  in  other  reported  cases ;  and  the  Court,  in  giv- 
ing judgment,  went  so  fully  into  the  application  of  the  general  principle  to  the 
particular  covenants  .in  question,  that  it  is  unnecessary  to  repeat  the  argu- 
ments. Th^  cases  cited  on  the  general  principle  were  Miithett  t.  ReynMs^ 
1  Pr.  Wms.  181,  which  collects  all  the  antecedent  authorities,  and  Mr.  Caxi^s 
notes  supply  others.  Garrick  v.  Barry,  cited  ih  8kubrick  v.  Salmond^  3 
Burr.  1639;  Chesnum  t.  Rainhy,  2  SUa.  739;  Ckrke  v.  Comer,  R^  temp. 
Hardw.  53.  7  Mod.  230,  and  Davis  v.  Maam,  5  Term  Rep.  118,  (and  vi. 
Bumn  v.-Guy,  4  East,  190.)  And  in  respect  to  the  special  causes  of  demnr-* 
rer  were  cited  TAnsan  v.  /Skuar^^  1  Term  Rqp.  748 ;  Farrmo  v.  CheoaUer,  1 
Salk.  139,  and  Barton  ?.  Wthb,  8  Term  Rep.  459.  The  case  stood  over  for 
consideration  till  this  term,  when 

Lord  Ellbnborough,  C.  J.  delivered  the  q>inion  of  the  Court.  After 
stating  the  pleadings  as  above — It  has  been  contended,  op  the  part  of  the 
defendant,  that  the  covenant  on  which  the  breaches  have  been  assigned  is 
void,  as  being  a  contract  made  in  particular  restraint  of  trade,  tpithmii  adt- 
quote  consideration  to  the  party  restrained;  upon  the  authority  of  Mitchell  v. 
B^ynolds,  1  P.  Wms.  181,  and  other  cases.  And  also,  that  the  breaches  are 
ill  assigned  in  point  of  form,  inasmuch  as  the  '*  divers  other  persons^*  alleged 
to  have  been  employed  to  make  cordage  for  the  defendant,  (as  complained  of 
in  those  breaches,)  are  generally  so  described,  without  mentioning  them  par- 
ticularly by  their  names,  or  stating  the  kinds  and  quantities  of  cordage  made, 
d^c,  as  the  defendant's  counsel  contended  ought  to  have  been  done..  As 
to  this  objection  of  form,  and  which  is  the  cause  specially  assigned  for  demur- 
rer, the  answer  given  to  it  by  the  plaintiff's  touns^,  viz.  that  as  the  facts 
alleged  in  these  breaches  lie  more  properly  in  the  knowledge  of  the  defend- 
ant, who  must  be  presumed  conusant  of  his  own  dealings,  than  of  the  plain- 
tifis,  there  was  no  occasion  to  state  them  with  more  particularity ;  is  in  our 
opinion  a  sufficient  answer  in  point  of  law.  What  is  laid  down  to  this  eflfect 
in  Robt.  Bradshaw^s  case,  9  Co.  61,  apd  Cro.  Jac.  304,  and  in  several  later 
eases,  which  are  all  collected  in  the  case  of  Barton  v.  Webbe,  8  Term  Rep. 
459,  and  in  a  note  of  my  brother  WilHams  to  the  case  of  Lord  ArUngtmt 
V.  meyrick,  2  Saund.  411,  has  settled  the  law  on  this  point;  in  opposition  io 
the  case  of  Jones  v.  WilUams,  Dougl.  214,  which  has  been  overruled  in  the 
.  two  late  cases  of  Shum  v.  Farrington,  1  Bos.  &  Pull.  640,  and  Barton  v. 
Webbe,  8  Term  Rep.  45a(l)(2) 

Laying  therefore  this  objection  of  form  out  of  the  case,  it  remains  to  be 
considered,  whether  the  covenant  in  question  be  void,  upon  the  ground  already 
mentioned,  viz.  "  as  being  a  particular  restraint  of  trade,  without  adequate 
consideration"  The  object  and  intention  of  the  parties  to  this  indenture  ap- 
pears to  have  been  to  devolve  upon  and  exclusively  to  apprq>riate  to  the  Gales, 
the  plainiifl^,  all  the  beneficial  private  trade  of  the  defendant  in  this  business 
of  rope-making  ;<  leaving  him  at  liberty  to  make  and  execute  on  his  own 
account  such  eontracts  for  cordage  as  he  had  made  or  might  enter  into  with 
government  or  any  of  the  pubHc  boards.  The  indenture  uniformly  contem- 
plates this  private  trade  as  a  trade  carried  on  upon  credit  only.  The  only 
compensation  which  the  indenture  provides  for  the  defendant,  as  the  considera- 

(1)  Vide  1  Chitty  on  Pleadincs,  330. 694. 

(3)  [See  1  Chit.  PI.  (7i|i  Am.  ed.)  p.  339, 339^^W.] 
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tioD  for  his  restraint,  and  for  the  benefit  to  be  derived  to  the  plaintifis  in  this 
respect,  is  a  payment  and  .allowance  of  2s,  on  every  hundred  weight  of  cord- 
age, which,  firom  the  14th  of  December  preceding  should  appear  to  have  been 
made  bj  the  plaintiffs  on  the  recommeAdation  of  the  defendant,  and  delivered  to 
the  order  of  bis  particular  friends  and  connexions,  and  whose  dehts  should  turn 
out  to  he  good:  The  plaintiffs  agreeing  to  bear  all  losses  which  might  happen 
by  means  of  any  of  the  debts  which  might  be  contracted  with  any  of  these 
particular  friends  and  connexions  of  the  defendant  But,  as  the  plaintiffs 
were  subjected  to  thb  eventual  loss  by  bad  debts,  it  was  reasonable  that  they 
should  be  allowed  to  exercise  their  own  discretion  as  to  the  persons  to  wh<Mn 
they  should  give  credit.  It  is  th^efore  accordingly  provided  by  the  inden- 
ture, "  that  nothing  therein  contained  should  extend,  or  be  construed  to  extend, 
to  the  compelling  the  said  plaintiffs  to  furnish  any  cordage  or  other  goods  to 
any  connexions  oi  the  defendant  whom  they  might  be  disinclined  to  trust  or 
give  credit  to."  The  trade  therefore  which  the  indenture  contemplates  the 
plaintiffs  as  exclusively  occupying  is  the  furnishing  of  cordage  for  such  of  the 
defendant's  customers  and  friends  as  the  plaintiffs  should  choose  to  trust :  and 
the  restraint' on  one  side  meant  to  be  inforced  should  in  reason  be  co-extensive 
only  with  the  benefits  meant  to  be  enjoyed  on  the  other.  And  as  the  carrying 
the  restraint  further  would  be  arbitrary  and  useless  as  between  these  parties,  a 
construction  which  would  have  that  effect  must  be  reluctantly  resorted  to,,  and 
not  adopted  at  all,  if  the  general  scope  of  the  whole  indenture  will  allow  a 
different,  sense  to  be  put  upon  the  words  of  any  particular  covenant.  The  in- 
denture does  not  in  any  part  of  il  suppose  or  advert  to  any  case  of  furnisibing 
cordage,  &c.  to  any.  connexions  of  the  defendant,  but  upon  trust  or  credit. 
It  then  provides  that  debts  to  become  due  for  cordage,  6lc.  sold  in  the  joint 
names  of  them  all,  pursuant  to  the  terms  of  that  indenture,  should  be  the  €z- 
chtsive  propertjf  of  the  plaintiffs :  That  the  defendant  should  do  no  act  to 
hinder  or  disturb  the  plaintiffs  in  obtaining  the  siaid  debts  ;  but  in  case  any  c^ 
such  debts  should  be  received  by  him,  that  he  should  pay  them  over  to  the 
plaintiffs.  After  these  provisions  follows  the  covenant  upon  which  the  imme- 
diate question  arises.  "  And  lastly,  that  he,  the  said  defendant,  shall  and  will, 
"  during  the  term  of  his  natural  life,  continue  to  emplotf  exclusively  the  said 
'*  plaintiffs  to  make  all  the  cordage  which  may  be  ordered  of  him  by  or  for  the 
"particular  friends  or  .connexions  of  the  said  defendant,  mi  the  terms  afortr 
"ndd;  and  shaU  not,  nor  will  employ  any  other  person  or  persons  whomso- 
"  ever  to  make  any  other  cordage,  or  any  part  thereof,  under  any  pretence 
"  whatsoever."  The  covenant  is,  it  will  be  observed,  to  employ  the  plaintif& 
eulusivdy  to  make  the  cordage  which  may  be  ordered  *'onthe  terms  qfore^ 
smd"  These  latter  words  incorporate  in  this  covenant,  by  reference,  all  the 
antecedent  provisions  of  the  indenture  containing  the  terms  upon  which  this 
exclusive  employment  was  to  be  given  to  the  plaintiffs.  What  then  are  those 
terms?  principally  th^e :  the  allowance  of  25.  per  cwt.  to  the  defendant  upon 
goods  furnished  on  his  recommendation,  where  the  debts  turjoed  out  good ; 
and  a  liberty  to  the  plaintiffs  to  refuse  the  orders  of  persons  they  should  be 
disinclined  to  trust.  As  these  refused  orders  could  of  course  produce  no  good 
debts  to  the  plaintiffs^  they  could  not  of  course  produce  any  fund  for  the  d- 
lowance  of  2s,  per  cwt.  to  the  defendant,  which  was  to  arise  only  out  of  debts 
turning  ^out  to  be  good.  They  were  therefore  orders  not  within  the  scope  of 
the  exdusive  employment  stipulated  for,  and  to  which  the  stipulated  compensa- 
tion could  not  apply ;  and  which,  after  being  so  refused  by  the  plaintiffs,  might 
therefore  be  executed  by  the  defendant,  he  being  restrained  only  as  to  cordage, 
d&c.  ordered  on  the  terms  aforesaid,  of  which  terms  the  payment  of  25.  per 
cwt.  out  of  good  debts  was  the  m6St  important  and  material.  Supposing  the 
former  part  of  this  covenant  to  be,  for  the  reasons  given,  properly  narrowed 
by  the  terms  of  dealing  to  which  it  refers,  it  will  hardly  be  contended  that  the 
more  i^eneral  words  to  be  found  in  the  latter  part  of  the  same  covenant  shall 
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not  be  restrained  and  qualified  by  the  same  context  -  The  words  are, ''  and 
**  shall  not  nor  will  employ  any  other  person  or  persons  whomsoever  to  maJce  any 
**  other  cordage,  or  any  part  thereof,  under  any  pretence  whatsoever."  To 
construe  them  according  to  the  strict  letter  would  impose  a  restraint  without 
compensation  to  the  party  restrained,  and  to  the  possible  prejudice  of  the 
puMic.  Whereas  to  con^ue  them  witii  reference  to  the  immediately  antece- 
dent words  of  the  covenant  in  question,  and  to  the  triie  scope  and  object  of 
the  whole  indenture,  renders  the  sense  uniform  and  consistent  throughout, 
makes  the  compensation  and  restraint  commensurate  with  each  other,  and  ob- 
viates the  possible  inconvenience  both  public  and  private,  which  might  result 
from  a  different  construction.  And  this  mode  of  construction  is  agreeable  to 
the  received  rules  and  maxims,  as  well  as  to  the  authorities  of  law ;  for  as  is 
said  in  Plowd.  18.,  **  The  scope  and  end  of  every  matter  is  principally  to  be 
".considered ;  and  if  ihe  scope  and  end  of  the  matter  be  satisfied,  then  is  the 
**  matter  itself  and  the  intent  thereof  also  accomplished."  So  Lord  Hobari^ 
^5.«  '*  The  law  being  to  judge~of  an  act,  deed,  or  bargain,  consisting  of  di» 
**  vers  parts,  containing  the  wUl  and  intent  of  the  parties,  all  tending  to  one 
**  end,  doth  judge  of  the  whole,  and  gives  every  part  his  office  to  make  up  that 
**  intent,  and  doth  not  faa-eak  the  words  in  pieces."  And  accordingly  in  many 
cases  the  most  general  words  in  a  deed  have  been  holden  to  be  narrowed  and 
restrained  by  t^  apparent  object  and  intent  of  the  parties,  as  collected  from 
other  parts  of  the  same  deed.  Thus  in  Broughtan  v.  Comway,  Moor,  58,  in 
debt  upon  obligation  with  this  condition,  that  whereas  the  defendant  had  sold 
to  the  plaintiff  a  lease  for  years  of  the  manor  of  8,,  he  wmM  not  do  nor  had 
done  any  act  to  disturb  the  plaintiff's  possession  of  it ;  but  that  the  plaintiff 
should  hold  and  enjoy  this  peaceably,  without  the  disturbance  of  the  defendant, 
or  any  other  person  :  it  was  holden  by  all  the  justices,  that  the  defendant  was 
not  bound  by  the  words  of  the  condition  to  warrant  peaceable  possessicm  to 
the  vendee,  but  only  against  acts  done  or  to  be  done  by  himself;  and  that  all 
the  sequel  of  the  condition  which  comes  after  the  word  hut  shall  be  referred 
td  the  antecedent  part  of  the  condition,  and  expounded  and  extended  in  like 
manner',  that  is  to  say,  that  he  shall  enjoy  it  without  disturbance  of  any  per* 
son  or' persons  by  any  act  by  him  done,  or  to  be  done.  So  the  case  cited  in 
Shep.  Touch.  169,  as  determined  by  Bridgman^  Justice :  if  one  make  a  lease  ' 
for  years  of  a  manor,  and  covenant  that  the  lessee  shall  make  estates  for  life 
or  years,  and  that  they  shall  be  good ;  in  this  case,  it  seems  this  covenant  shall 
not  be  taken  to  enable  the  lessee  to  make  estates  for  a  longer  time  than  his 
estate  will  bear.  Feeling  ourselves  therefore  warranted,  by  these  and  other 
authorities  of  the  law,  in  narrowing,  according  to  the  intention  of  Uie  deed,  the 
general  words  of  the  restrictive  covenant  to  those  cases  of  restraint  only  in 
which  the  party  restrained  can  have  the  stipulated  benefit  for  his  restraint ; 
and  the  party,  in  whose  favour  the  restraint  is  created,  shall  choose  to  avail 
himself  of  the  restraint  imposed  upon  the  other ;  the  covenant  in  question  will 
stand  clear  of  the  objection  made  to  it,  as  being  a  particular  restraint  of  trade 
without  adequate  consideration ;  and  that  objection  being  removed  out  of  the 
way,  (as  for  the  reasons  above-stated  we  think  it  is,)  the  plaintiff  is  entitled  to 
judgment.(I) 

(1)  [So  a  party  maj  legally  restrict  himself  from  pureuing  his  trade  for  an  indefinite  pe- 
riod, on  his  own  account,  except  as  an  assistant.  Wallis  v.  Day,  2  M.  St  W.  273, — or 
within  particular  limits.  Clark  v.'Croto,  2  Bam.  463.  So  a  trader  may  sella  secret,  aild 
restrict  himself  from  its  use.    jBrytow  v.  Whitehead^  IS.  &  S.  74,  A  n.  a.«-W.] 
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Doe  on  the  Demise  of  Harris  v.  Greathed  and  Others. 

8  East,  91.    Nov.  35, 1806. 

One  having  purchased  of  A.  the  manor  and  certain  land's  of  and  in  Hampreston  in  the 
eountitt  of  Dorset  ani  ffants,  and  having  settled  a  rent  charge  oh  his  wife  out  of  his 
manor  of  HmmpresioH  tn  the  county  of  jihtrset^  and  oil  other  his  lands,  &t.  in  Ham' 
pfettofi,  albresaid,  tohM  he  bovghi  of  J.;  and  having  afterwards  purchased  of  other 
persons  other  lands  in  Hampreston  in  Hants^  (which  were  "near  to  another  estateqf  Jiis 
called  Uddens  in  Dorset^  by  his  wiH, reciting  and  confirming  the  settlement^  devised  to 
trustees,  '*  the  exifi  Manor,  &«.  and  other  hereditaments  of  and  in  Hampreston  avorx- 
SAiD,  and  aU  other  the  manors,  lands,  farms,  Ac,  **  and  other  hereditaments  in  or  near 
^  Uddens  aforesaid,  or  dsewhere  in  the  said  county  of  Dorset"  to  trustees  for  different 
uses ;  amongst  others  giving  his  wife  an  additional  rent-charge,  payable  out  of  **  the 
«« manors  and  hereditaments  in  the  said  county  of  Dorset :  and  as  to  all  a^d  singular 
"  the  said  manors  and  other  hereditaments  in  the  said  county  of  Dorset,  with  their  ap- 
**  purtenances,  dec.  charged  as  aforesaid,"  he  devised  the  same  to  the  first  and  other 
sons  of  bis  body,  remainder  to  his  daughters,  in  strict  settlement ;  and  if  all  but  one 
of  his  daughters  died  without  issue,  **  thep  as  to  the  entirety  of  the  said  manors  and 
** other  hereditaments,"  to  the  daughters  of  his  remaining  daughter  in  tail,  Sec.;  re- 
mainder to  the  lessor  of  the  plaintiff,  his  nephew,  and  heir  at  law,  remainder  to  his 
sons  and  daughters  in  strict  settlement,  remainders  over  to  other  junior  nephews  in 
like  manner :  with  power  to  the  trustees  to  raise  money  on  the  security  **  or  the  ma- 
nors and  other  hereditaments  tn  the  said  county  4ff  Dorset  ;**  and  also  to  sell  the  devis- 
ed landsv  except  such  as  were  situate  at  Uddens  or  Hampreston  aforesaid^,  and  to  pur- 
chase other  lands  in  fee  toithin  the  said  manor  of  Hampreston,  tn  the  said  county  of 
Dorset,"  &c.  The  devisor,  by  a  subsequent  codicil,  in  which  he  speaks  of  the  prior 
devise  of  his  Dorsetshire  estdte,  revoked  the  devise  to  the  lessor  of  the  plaintiff.  Held 
that  the  Hampreston  lands  lying  tn  Hantt^  and  not  purchased  of  A,  though  situated 
within  and  surrounded  by  the  general  amhit  of  Dorsetshirsy  and  also  near  Uddens^  and 
holden  together  with  and  as  part  of  a  Dorsetshire  farm,  did  not  pass  by  the  will ; 
which  was  confined  in  express  terms  to  the  manor  and  lands  iq  Hampreston,  purchas- 
ed ef  A.  (by  force  of  the  words  **  said  manor,  Slc,  and  hereditaments  aforxsaid," 
referring  to  the  recital  of  the  settlement,)  or  which  lay  tn  the  county  of  Dorset,  (by  the 
addition  of  the  latter  words ;  which  would  not  have  been  ne<^essary,  if  the  devisor 
had  meant  to  pass  all  his  lands  near  Uddens,  in  whatever  county  situated.)  >For'  though 
when  a  thing  is  certainly  expressed  at  first,  the  addition  of  another  certain  description 
may  be  rejected  as  superfluous ;  yet  it  is  otherwise  where  the  thing  at  first  described  is 
uncertain  ;  as  here,  lands,  Ac.  near  Uddens. 

THIS  was  an  ejectment  brought  by  the  lessor  of  the  plaintiff,  as  heir  at  law 
of  K,  Greathed,  Esq.  on  demises  laid  subsequent  to  E,  GJs  death ;  and  at 
the  trial  before  Le  Blanc,  J.  at  Winchester  in  1805,  a  verdict  was  found  for 
two  of  the  defendants  who  were  in  possession  of  leasehold  estates  only,  and 
for  the  plaintiff'  against  the  other  defendants,  subject  to  the  opinion^  of  the 
Court  on  the  following  case. 

The  lessor  of  the  plaintiff  is  heir  at  law.  to  Mr.  Greathed,  who  died  seised 
in  fee  of  the  premises  on  the  18th  of  January  1803.  Mr.  Greathed,  on  the 
13th  of  October  1790,  purchased  of  Lord  Arundel,' who  by  bargain  and  sale 
of  that  date  conveyed,  the  manor  or  lordship  of  HampreMton,  in  the  several 
counties  of  Dorset  and  Southampton,  with  its  rights,  royalties,  members,  and 
appurtenances,  and  the  advowson  of  the  rectory  of  Hampreston,  and  all  glebe 
lands,  tithes,  6lc.  ;  and  all  the  messuages,  farms,  lands,  tenements,  cottages, 
rents,  and  hereditaments  of  him,  Lord  Arundel  situate  lying  and  being  within 
or  arising  out  of  or  from  the  manor,  parish,  hamlet,  place,  precinct,  or  territory 
of  Hampreston  aforesaid,  with  their  and  every  of  their  appurtenances,  to.  the 
use  of  Mr.  Chrtathed  in  fee.  And  by  indentures  of  lease  and  release  of  the 
lOih  and  17th  of  October  1795,  being  a  settlement  made  before  his  marriage 
with  Jane  Glover^  Mr.  Greathed  conveyed  *'  all  that  the  manor  or  lordship  of 
"  Hampriston  in  the  county  of  Dorset,  and  aU  other  his  messuages  or  tene- 
*'  ment^y  farms,  lands,  and  hereditaments  \n  Hampreston  aforesaid  which  were 
**  lately  purchased  by  him  from  Lord  Arundel,  and  conveyed  by  Lord  Arundel  to 
"  him  in  fee,  with  their  fights,  members^  and  appwr tenances,  and  the  reversion, 
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"  &^c.  unto  M.  Rc^^  and  W.  W,  Bird  and  their  beire,  for  securing  (inter  alia) 
"  a  yearly  r^nt  charge,  lor  his  intended  wife ;"  and  a  term  of  99  years  was  also 
limited  to  the  trustees  for  that  purpose.    The  premises  recovered  by  the  verdict 
are  about  120  acres,  situate  in  the  hamlet  of  Zonig'Aam  within  thai  part  ofthema^ 
nor  and  parish  of  HampresUm  which  lies  tn  Hampshire.    The  parish  and  manor 
of  Hampreston  are  co-extensive,  and  lie^  within  the  general  boundary  of  the 
county  of  Dorset ,  about  2  miles  distant  from  the  general  boundary  of  Hamp- 
shire,   Mr.  GreiUheePs  estates  in  Dorset  and  Hants  exceed  4000  acres,  of 
which  the  Uddens  estate  contains  500  a. ;  wastes  in  Hampreston  2110  a. ;  firm 
lands  in  Hampreston  in  the  county  of  Dorset  about  1270  a. ;  the  lands  reco- 
vered by  the  verdict  as  in  Hampshire  about  120  a.    Other 'persons  have  free- 
hold lands  in  Hampreston  in  Dorsetshire^  which  amount  to  about  200  acres : 
and  other  persons  have  also  some  freehold  lands  in  Hampreston  in  Hampshire. 
The  annual  value  of  the  lands  recovered  by  the  verdict  is  about  150/.    The 
rental  of  Mr:  Ghreatheds  estate  in  Hampreston^  including  the  lands  recovered, 
is  about  1200/.  per  annum.    The  Hampshire  lands  recovered  by  the  verdict 
lie  in  small  scattered  pieces,  many  of  them  surrounded  entirely  by  lands  in  the 
county  of  Dorset,  and  all  of  them  lying  within  the  general  boundary  of  that 
county.    The  other  Hampshire  lands  a^vementioned  (i.  e.  of  other  persons) 
are  similarly  situated.    The  lands  recovered  were  not  purchased  by  Mr.  Grea^ 
thed  of  Lord  Arundel,  but  of  different  persons,  prior  to  the  date  of  his  will, 
(except  in  the  instance  of  certain  lands  which  were  purchased  with  the  manor 
and  farm  of  Hilham  lands,  and  of  a  house  called  Belle  Vue ;  and  this  par- 
chase  was  comj^eted  before  the  making  of  the  last  codicil  hereinafter  stated :) 
and  they  principally  consist  of  certain  parts  of  four  estates  called  Redmans, 
Mitchells,  Frauds,  and  Lynes,  or  Haywards^  lying  u  before  described  in  the 
county  of  Hants ;  the  otner  part  thereof  lying  in  Dorset,    About  40  acres  of 
the  premises  are  common  field  arable  land.     The  closes  called  SHrts,  part  of 
the  lands  recovered,  consist  of  about  13  acres,  are  situate  in  Hampshire,  and 
are  parcel  of  a  manor  and  farm  called  Hilham  lands,  containing  about  114 
acres,  and  lying  (with  the  exception  of  Stirts)  in  the  county  of  Dorset.    Both 
before  and  since  Mr.  GreaihetPs  purchase  Stirts  have  been  let  and  occupied 
with  Hilham  lands  farm.    The  rest  of  these  lands,  when  bought  by  Mr. 
Greathed  at  different  times,  were  in  the  hands  of  different  occupiers ;  and  as 
their  several  interests  determined  he  laid  them  in  such  parcels  as  he  thought 
cbnvenient  to  different  farms  of  his  own  in  Dorsetshire,    Mr.  Greathed  knew 
distinctly  that  the  lands  recovered  were  in  Hampshire.    In  a  lease  granted  by 
him  to  John  Parmiter  of  Hampreston  farm  the  parcels  are  thus  described,  off 
that  farm  called  Hampreston  farm,  situate  at  Hampreston  in  the  county  of 
Dorset,  and  parcel  of  the  said  manor  of  Hampreston,  now  in  the  occupation 
of  him  the  said  E.  Greathed,  consisting  of  the  particulars  therein  enumerated, 
amongst  which  are  between  7  and  8  acres  of  meadow  land,  part  o£  Redmans,  and 
part  of  the  premises  recovered,  and  which  had  been  thrown  to  that  farm  by  the 
testator.    One  only  of  his  tenants,  /.  B.,  one  of  the  defendants,  had  more 
Hampshire  than  Dorsetshire  land.    The  testator  was  seised  in  fee  of  the 
manor  and  farm  of  Uddens  where  he  resided,  which  is  in  Dorsetshire,  in  the 
parish  of  Chalbury,  immediately  adjoining  the  northern  boundary  of  the  parish 
and  manor  of  Hampreston,  and  about  3  miles  distant  from  the  remotest  part 
of  the  premises  recovered.     Hamwood,  part  of  the  premises  recovered,  is  dioi^ 
dedfrom  Uddens  farm  only  by  a  rivulet  and  a  lane.     Mr.  Greathed  by  his  will 
dated  the  20th  February  1796,  reciting  that  by  indentures  of  lease  and  release 
of  the  16th  and  17th  October  1795,  being  a  settlement  made  before  the  mar- 
riage with  Jane  his  then  wife,  he  had  conveyed  his  manor  of  Hampreston  ts 
the  county  of  Dorset,  and  his  messuages  and  tenements,  farms,  lands  and  he* 
reditaments  in  Hampreston  aforesaid,  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  which  said  manor  and  other  hereditaments  were 
then  lately  purchased  by  hint  from  Lord  Arundel,  unto  Jf.  Regnr  and  W.  W. 
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Bird  and  their  heirs,  for  Beeuriog  a  yearly  rent  charge  for  his  wife,  with  the 
usual  powers  of  dbtrese,  d2«.  and  al^  hy  a  term  of  W  years,  ^ms.  raitified  and 
coofirmed  the  said  reot  charge,  powers,  d2«.  and  term  of  99  years;  and  then 
defised  as  follows :  *'  I  give  and  devise  unto  W.  WUberfvru  and  W,  W.  Bird 
"  and  their  heirs  the  stud  mmwr  or  lordship,  messua^  or  tenements,  aad 
"  other  hereditaments  ef  amd  in  Maw^Mresion  cfaresaid,  and  all  and  nngular 
'^  other  the  mawMrs  or  lordships,  A^c.  messuages,  lands,  tenements,  farms, 
**  and  other  hereditaments,  situate^  lying  and  being  tn  or  near  Uddens  qfare" 
"  said^  or  ekewhere  in  the  said  cmmty  of  Dorset^  and  all  and  singular  the 
"  manors  or  lordships,  lands,  &^c.  situate  in  the  county  of  Lincoln^  of  which 
"  I  or  any  persons  in  trust  for  me  am  or  are  seised  or  entitled  to  for  any  estate, 
'*  ^M.  (freehold  or  copyhdd)  in  possession,  reversion,  remainder,  or  expec" 
*'  tancy,  with  their,  and  every  of  their  rights,  members,  and  appurtenances^ 
''  to  hdd  the  said  manors,  &^c.  and  all  and  singidar  other  the  premises  hereby 
"  devised,  or  expressed  or  intended  so  to  be,  with  their  appurtenances  (but 
/'  as  to  the  said  manor  and  other  hereditaments  of  and  in  HampreUmi  afore- 
"said,  subject  and  charged  as  herein-before  is  mentioned)  unto  the  said 
"  W,  Wtlberforce,  and  W.  W.  Bird,  their  heirs  and  assigns,  to  and  for  the 
"  uses  and  trusts,  &»c.  and  subject  to  the  powers,  d&c.  hereinafter  expressed ; 
"  viz.  as  to  all  and  singular  the  manors  or  lordships,  messuages,  lands, 
'*  tenements,  and  hereditaments  tn  the  county  of  Dorset,  to  the  use,  intent 
"  and  purpose  that  my  wife  may  during  her  life  and  widowhood,  and  the 
**  minority  of  any  son  who  under  my  will  may  for  the  time  being  be 
'*  entitled  to  the  said  manors  and  other  hereditaments  tn  the  said  county  of 
"  Dorset,  or  any  part  or  share  thereof,  occupy  the  mansioa-house  at  Uddens 
*^  aforesaid,  and  the  gardens,  &e.  belonging  thereto,  and  all  the  land  or  gronnd 
"  adjmning  to  or  near  the  same,  as  occupied  by  me  as  a  farm  or  otherwise, 
**  and  that  no  rent  or  other  consideration  whatsoever  shall  be  payable  by  her 
"  for  the  same ;  and  that  all  taxes  and  repairs  for  kequng  the  said  house,  d&e. 
"  and  grounds  in  the  same  state  in  which  I  shall  leave  the  same  shall  be  paid 
"  out  of  the  rents  and  profits  of  my  said  Dorsetshire  estates ;  and  that  during 
"  such  minority  I  direct  that  my  wife  shall  during  her  widowhood  receive  the 
**  rents,  issues,  and  proiiCB  of  all  my  said  estates  in  the  said  county  of  Dorset, 
*'  and  thereout  pay  the  taxes,  repairs,  and  expences  aforesaid ;  in  the  next  place, 
**  shall  pay  on  account  of  the  child  so  entided  to  my  said  manors  and  other 
**  hereditaments  such  annual  sum  for  maintenance  as  she  shall  think  fit,  and 
''  apfrfy  the  surplus  of  the  said  rents,  issues  and  profits  as  herein  mentioned.^ 
T^  tesUtor  then  goes  on,  that  in  defeult  of  isaue  of  the  said  testator  (which 
happened  to  be  tl^  case)  he  gave  his  wife,  in  addition  to  the  yearly  rent 
charge  of  400/.  provided  for  her  by  the  before  recited  indentures,  the  annual 
sum  of  200/.  to  be  charged  upon  and  payable  out  of  all  and  singular  the  ma- 
nors and  other  hereditaments  tn  the  said  county  qf^  Dorset.  And  as  to  all  and 
singnlar  the  said  manors  and  other  hereditaments  in  the  said  county  of  Dorset, 
with  their  rights,  members,  and  appurtenants,  subject  and  charged  as  before 
roentioQed,  he  devised  the  same  to  the  use  of  the  first  and  other  sons  of  his 
body  for  life,  with  divers  r^nainders  over  in  favour  of  his  own  issue;  which 
never  took  effect ;  the  testator  dying  withovt  ever  having  any  issue ;  remain- 
der, if  all  but  one  of  his  daughters  die  without  issue,  iSea  as  to  the  entirety 
of  the  said  manors  and  other  hereditaments,  to  the  dau^^iiers  of  his  reraainii^ 
daughter  as  tenants  in  common  in  tail ;  remainder  to  his  nephew  J.  Greathed 
Harris,  (the  lessor  of  the  plaintiff,)  for  life;  and  so  on  to  his  sons  and 
daughters  in  strict  settlement;  remainder  to  his  nephews  George,  Edward, 
and  Thomas  Herbert  Harris,  and  his  niece  Mary  Harris,  the  younger  brothem 
and  sister  of  the  said  J.  G,  Harris,  and  their  sons  and  daughters  successive]^ 
in  strict  settlement ;  remainder  to  the  said  W.  W,  Bird  in  fee.  Power  was 
given  to  the  trustees  to  raise  money  on  the  security  of  the  manors  and  other 
bereditanmnts  situate  tn  the  said  county  of  Dorset  therein-before  mentioned 
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to  be  thereby  devised  :  and  tbe  same  was  directed  to  be  invested  in  the  pnr- 
ohase  of  lands  of  inheritance  to  be  situate  tn  the  c»wUff  of  Dorset y  or  of  copy* 
^  hold  lands  convenient  to  be  held  therewith  or  with  the  lands  thereby  devised. 
Leasing  and  jointuring  powers  were  also  given  to  the  several  takers  for  life  of 
these  premises,  which  the  testator  sometimes  described  as  his  manors  or  here- 
dUaments  in  the  said  county  of  Dorset^  and  someUmes  as  his  Dorsetshire 
estate.  Then  followed  a  power  to  the  trustees,  at  the  request  of .  the  party 
entitled,  to  sell  any  part  of  th6  hereditaments  thereby  devised  or  intended  so 
to  be  (except  such  of  the  said  hereditaments  as  were  situated  at  Uddens  or 
Hofnpreston  aforesaid,  or  either  of  them,)  and  to  purchase  other  lands  and 
hereditaments  in  fee  simple  in  possession,  to  be  situate  somewhere  within  the 
said  manor  of  Hampreston  in  the  said  county  of  Dorset,  or  of  copyhold  or 
leasehold  lands  convenient  to  be  held  therewith,  or  with  the  lands  purchased. 
The  testator  by  a  codicil  dated  the  2d  of  June  1797  declared  that  if  there 
should  be  a  failure  of  issue  of  his  body  during  the  widowhood  of  his  wife, 
he  devised  all  and  singular  the  estates  devised  by,  or  which  should  be  pur- 
chased under  the  trusts  of,  his  'will  to  his  wife  during  her  widowhood :  and 
after  making  some  other  alterations  in  his  will,  not  affecting  the  present  ques- 
tion, he  in  other  respects  ratified  the  same.  He  also  re^published,  ratified, 
and  confirmed  his  will  by  two  other  codicils  dated  respectively  the  27th 
September  1797,  and  10th  April  1802.  The  testator  by  another  codicil, 
dated  15th  May  1802,  gave  several  annuities  to  persons  therein  mentioned, 
which  he  charged  upon  his  Dorsetshire  estate ;  and  then  revoked  all  the  de- 
vises, &c.  in  his  will  in  favour  of  his  nephew,  /.  G.  Harris,  the  lessor  of  tbe 
plaintiff,  or  his  issue  ;  and  devised  to  his  nephew  Edward  Harris,  in  fee,  the 
estates  in  the  county  of  Lincoln,  devised  by  his  will  to  J,  G.  Harris^  in  fee, 
but  subject  and  without  prejudice  to  the  uses  and  trusts  which,  by  bis  will,  or 
by  his  codicil  of  the  2d  June  1797,  preceded  tlie  devise  to  his  said  nephew  /. 
G  Harris,  in  fee.  The  testator  then  devised  all  his  lands  in  the. county  of 
Lincoln,  which  he  purchased  since  he  signed  his  will  to  his  wife  for  her 
widowhood,  and  after  her  decease  to  Edward  Harris,  in  fee.  The  testator 
then  declared  that  the  estates,  trusts,  and  powers,  by  his  will,  devised  in  his 
Dorsetshire  estate  to  or  in  favour  of  his  nephew  Edward  Harris,  and  his 
issue,  should  precede  the  estates,  trusts,  and  powers,  by  his  will  devised  in 
that  estate  in  favour  of  his  nephew  George  Harris,  and  his  issue ;  and  he 
devised  the  same  estate  accordingly  ;  and  in  other  respects  confirmed  his  will. 
The  testator,  by  another  codicil  of  I7th  January  1803,  ratified  and  confirmed 
his  will  and  codicils,  so  far  as  the  same  were  not  affected  by  such  codicil  of 
the*  17th  January,  which  made  no  disposition  material  to  the  present  question. 
The  above  will  and  codicils  were  duly  executed  and  attested  to  pass  real 
estates.  The  testator  died  on  the  day  before^menttoned,  leaving  Jait«,  his  now 
widow,  surviving  him.  The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  were  entitled  to  recover?  if  he  were,  the  verdict  was  to  stand: 
if  not,  a  nonsuit  to  be  entered. 

This  case  was  argued  in  TVinity  term  last,  by  Dampier  for  the  lessor  of 
the  plaintiff,  and  Casberd  for  the  defendant.  The  argument  turned  upon  this, 
whether  or  not,  there  being  no  probable  reason  a  priori  to  presume  that  the 
devisor  had  contemplated  any  distinction  between  such  part  of  his  Hampres- 
ton estate  as  lay  within  the  county  of  Hants,  and  such  part  as  was  within  the 
county  of  Dorset,  the  words  of  the  will  were  capable  of  including  the  former, 
inasmuch  as  the  description  of  the  subject  matter  of  the  devise  appeared  in 
the  terms  of  it  to  be  confined  to  lands  purchased  of  Lord  Arundel,  (which 
the  premises  in  questioi>  were  not)  or  to  lands  lying  in  the  county  of  Dorset, 
For  the  plaintiff,  the  strict  grammatical  and  legal  meaning  of  the  words;  the 
fi'equent  recurrence  of  the  same  description  ;  the  knowledge  of  the  fiict  bj 
the  devisor,  that  the  lands  in  question  wefe  within  the  county  of  Hants:  *^^ 
the  necessity  of  express  words  or  necessary  implication  to  pass  an  estate  to 
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mother  in  dishersion  of  an  heir  nt  law,(«)  were  principally  relied  on.  For 
the  defendant  were  urged  the  highly  prohs^le  intent  of  the  devi8or,(6)  from 
the  ooonexicm  and  iocd  unity  of  the  premiaea  in  dispute  with  the  body  of  the 
estate  in  Darseiskire;  the  aituatioo  of  them  within  the  general  local  ambit(c) 
of  the  latter  county,  in  the  legal  boundary  of  which  county  the  greiat  maas  of 
the  estate  lay ;  which  might  give  occasion  in  common  parlance  to  designate 
the  whole  as  his  Dmrtetshire  estate ;  circumstances  which,  though  dehors  the 
will,  might  he  taken  in  aid  to  discorer  his  intention,  Doe  v.  ColHns,  2  Term 
Rep.  40l ;  the  sufficient  designation  of  the  premises  either  as  "  hereditaments 
of  and  in  Hamprsston  irfaresaid"  or  as  near  Uddens^*'  (which  is  a  distinct 
description  from  the  ensuing  words,  "  or  elsewhere  in  the  county  of  Dorset ;)" 
Atkins  ▼.  Longvikf  Cro.  Jac  50;  being  in  part  divided  from  it  only  by  a  lane 
and  rivulet ;  a  construction  ^ioh,  the  words  admitting  of  it,  ought  to  be 
received,  tUres  magis  valeat  quampereai;  a  maxim  which  governs  the  con- 
struction even  of  deeds.  Doe  v.  Paekkurst,  3  Atk.  136,  and,  a  fortiori,  of 
wills ;  and  where  the  words  of  a  grant  are  sufficiently  certain  in  themselves, 
words  of  additional  erroneous  description  will  not  vitiate  the  former  ;(<^  also 
the  frequent  republication  of  his  will  by  the  devisor,  after  new  purchases  ; 
which  shevred  his  intent  not  to  die  intestate  ts  to  any  part  of  his  property ;  the 
power  to  the  trustees  to  sell,  except  in  Hampreston,  and  to  purchase  other 
lands  there,  or  which  lay  convenient  to  be  holden  therewith ;  and  lastly,  the 
revocation  of  the  first  devise  to  the  heir  at  law. 

Curia  adv,  vuU, 
Lord  Ellsnbokoitgh,  C.  J.  now  delivered  the  opinion  of  the  Court. — ^The 
point  to  be  decided  in  this  case,  is,  whether  the-severd  lands,  of  which  the 
testator  was  seised  at  the  time  of  his  death,  and  which  lie  in  parts  of  Hamp^ 
skire^  surrounded  by  Dorsetshire,  and  were  occupied  with,  and  had  been  laid 
to  lands  and  farms  in  Dorsetshire,  and  which  were  not  bought  of  Lord  Amn* 
del,  passed  by  Mr.  Oreaih^'s  will :  and  we  are  of  opinion,  that  they  did  not 
The  case  states,  that  in  the  yefir  1705,  previous  to  his  marriage  with  Jane 
Olover,  his  intended  wife,  the  testator  conveyed  to  trustees  to  the  uses  of  his 
marriage  settlement,  certain  lands,  by  the  description  of  "  All  that  the  manor 
"  or  lordship  of  Hampreston,  in  the  county  of  Dorset,  (part  of  which  manor 
*'  lies  in  Hampshire^)  and  all  other  his  messuagto  or  tenements,  farms,  lands, 
**  and  hereditaments,  of  him  the  said  Ed.  Oreathed  in  Hampreston  aforesaid, 
"  which  were  lately  purchased  by  him  from  H.  Lord  Arundel,  and  cimveyed 
'<  by  the  said  H.  Lord  Arundel  to  him  the  said  Ed.  Oreathed  and  his  heirs." 
And  that  the  testator,  having  by  his  wil^  dated  the  30th  of  March  1706,  recit*. 
ed  that  by  the  said  setdement  he  had  conveyed  his  manor  of  Hampreston,  in 
the  county  of  Dorset,  and  his  messuages  or  tenements,  farms,  lands,  and  here- 
ditaments,  in  Hampreston  aforesaid;  which  manor  and  other  hereditaments 
were  then  lately  purchased  by  him  from  Lord  Arundel,  to  M.  Raper  and  W, 
W.  Bird,  to  the  uses  of  that  settlement ;  devised  in  the  following  words  upcm 
which  the  quMion  turns.  *^  I  give  and  devise  unto  W.  Wilberforce  and  W. 
**  W.  Bird,  and  their  heirs,  the  said  manor  and  lordship,  messuages  or  tene- 
**  ments,  and  other  hereditaments  of  and  in  Hampreston  aforesaid,  and  all  and 
"  singular  other  the  manor  or  lordships,  messuages,  lands,  tenements,  farms, 
''  and  other  hereditaments,  situate,  lying,  and  being  in  or  near  Uddens  qfore- 
^^said,  or  elsewhere,  in  the  County  of  Dorset ;  and  all  and  singular  the  ma- 
"  nors  or  lordships,  messuages,  lands,  tenements,  and  hereditaments,  situate, 
"  lying,  and  being  in  the  county  of  Lincoln,  of  which  I,  or  any  persons  in 
"  trust  for  me,  am  or  are  seised."    The  will  then  proceeds  to  state  the  uses  to 

(a)  Qardmar  v.  SkMon,  Vaugh.  262,  and  Doe  ▼.  CkUd,  1  New  Rop.  345. 

(b)  Motnu  V.  Htasman,  Willes,  141,  and  Roe  v.  WiekeU.  ib.  309. 

(e)  Shep.  Toach.  87.  pi.  3,  and  Lane  ▼.  Lord  8Unkopei  6  Term  Rep.  352. 
(<0  Plowd.  192.    Bro.  Abr.  Annoitr,  pi.  3.    Granu,  pi.  4.  Dy.  87.  a.  pi.  101.    And 
Goadrirfg  V.  Poml^  2  Burr.  1089,  and  1  Blac.  R«p.  255. 
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wliich  tke  tnuietg  were  to  be  wiaed  thus;  viz.  **  As  to  all  and  singulv  tbe 
**  manors  or  lordship*,  aeaniages,  lands,  tenenwnts  and  hereditamenU,  in  the 
"  county  of  Dorsit**  to  certain  naes,  not  necessary  to  repeat,  inasmuch  u 
nothing  depends  upon  then ;  and  the  plaintiff,  in  consequence*  of  the  subse- 
quent codicils,  would  not  be  entitled  to  leeover,  supposing  the.  lands  in  ques- 
tion to  have  passed  by  the  will  to  the  trustees,  'WUberfant  and  Bird,    Hav- 
ing thus  shortly  adverted  to  all  that  »  stated  in  this  case,  upon  which  tbe 
question  between  the  parties  is  to  be  decided ;  far  a  great  deal  of  irrelerant 
matter  has  been  introduced  into  it ;  I  will  stale  the  reasons  on  which  oar 
opinion  is  founded,  viz.  that  the  devise  is  confined  to  the  lands  bought  of  Lord 
ArtrndeJ,  or  lands  lying  in  the  county  of  Dorset,    Bv  the  first  part  of  the  de- 
vise, the  testator,  having  recited  the  setdement,  on  his  intended  marriage,  of 
the  manor  of  HamprtsUm^  and  other  lands  lately  bought  of  Lord  Anmdil, 
confines  the  devise  to  what  be  had  so  bought,  by  using  the  words  udd  manor, 
and  herediuments  qfiresaid :  and  if  we  were  to  hold  that  this  devise  would 
pass  lands  not  bought  of  Lord  Arundei,  (and  those  in  question  were  not 
bought  of  him,)  we  should  alter  his  expressions,  render  the  recital  useless,  and 
comprehend  that  which  he  has  in  terms  excluded.    Thus  tbe  question  stands 
on  the  first  pari  of  the  devise.    The  latter  part  of  it  is  in  these  terms ;  "  And 
**  all  and  singular  other  the  manors,  d&c.  and  other  hereditaments,  situate,  ly 
^'  ing,  and  being  iu  ar  near  Uddens  afm-esaid,  or  elsewkere,  in  the  coontt  of 
*'  Dorset  ;"  which  words,  we  think,  confine  the  devise  to  lands  in  Dorset- 
shire ;  for  had  the  testator  meant,  that  all  his  lands  near  Uddens  should  pass, 
in  whatever  county  they  might  happen  to  be  situate,  it  would  have  been  suffi- 
cient to  have  said  near  UMens  aforesaid,  to  ascertain  which  the  county  was 
not  necessary :  and  the  natural  construction  of  the  words,  "  or  ^sewhere  in 
the  county  of  Darsef  is  to  restrain  the  devise  ta  lands  in  Dorset ;  as  if  the 
expression  had  been,  ail  other,  lands  in  the  county  of  Dorset,  near  Uddens 
aforesaid,  or  in  any  other  place  in  thai  county.     And  had  the  testator,  accord- 
ing to  the  argument  for  the  defendant,  used '  the  words  near  Uddens,  as  de- 
scriptive of  die  lands  he  meant  to  devise,  without  regard  to  the  county,  he 
must  have  meant  them  as  descriptive  of  some  lands,  which,  from  their  prox« 
imity  to  Uddens,  might  be  distinguished  from  others  more  remote ;  but  such 
argument  is  not  c^msistent  with  tlw  defendant's  claim  to  all.     But  it  does  not 
seem  to  us,  that  the  testator  contemplated  any  other  distinction  between  the 
lands  be  meant  ta  devise,  but  their  lying  in  the  county  of  Dorset  or  of  I^fh 
coin.    In  thus  construing  the  will,  we  s£ill  giv^  it,  as  we  conceive,  its  natural 
and  proper  sense,  collecting  the  intent  of  the  testator  from  the  words  he  has 
used,  as  applied  to  the  sabjeet  matter ;  without  travelling  into  matters  collate- 
ral and  foreign  to  the  will,  which  ought  not  to  be.     And  in  putting  upon  it  the 
instruction  we  have  done,  we  guide  ourselves  by  the  rules  we  find  laid  down 
for  the  interpretation  of  written  instruments.    In  Plowden,  191,  this  rule  is 
laid  down ;  **  There  is  a  diversity  where  a  certainty  is  added  to  a  thing  which 
is  uncertain,  and  where  to  a  thing  certain.     For  if  I  release  all  my  right  in 
all  my  lands  iu  Dale,  which  I  have  by  descent  on  the  part  of  my  fatlier ;"  and 
I  have  lands  by  descent  on  the  part  of  my  mother,  but  no  lands  by  descent  on 
the  part  of  my  father ;  there  the  lease  is  void;    But  if  the  release  had  been  of 
Whiteaere  in  Dale,  which  I  have  by  descent  on  the  part  of  my  ikther ;  and  I 
had  it  not  by  descent  on  the  part  of  my  father,  but  otherwise :  yet  tbe  release 
is  good  :  for  the  thing  was  certmnly  expressed  by  the  first  words,  in  Which  case 
the  addition  of  another  certainty  is  not  necessary,  hut  superfluous^  ,  Now  in 
die  question  before  us,  in  the  latter  part  of  the  devise,  there  is  no  special  de* 
scription  or  nante  of  the  lands  devised,  so  as  to  make  the  addition  of  some> 
thing  to  ascertain  the  lands  not  necessary  but  superfluous :  and  if  they  may 
have  that  efkct,  ihey  ought  not  to  be  rejected.     And  even  in  cases  where  you 
give  a  thing  a  proper  name.  Lord .^ocon  says,  in  his  13th  Maxim,  that  "the 
falsity  of  aidditicm  or  demonstration  doth  not  hurt ;  yet  nevertheless  if  it  stand 
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dombtfui  upon  the  words,  wfaetber  ihivf  import  a  fake  refitf«nce  and  denKm- 
atraiioB^  or  whether  they  be  words  of  restraint  that  limit  the  generality  of  the 
former  name,  the  law  will  not  intend  errcnr  or  falsehood."  As  to  the  argument 
Ibanded  od  the  cireomstanee  of  the  lands  in  question  being  in  parts  of  ITomp- 
sAtre, .lying  within  the  general  boundary  of  Dorset;  the  answer  given  by  the 
counsel  for  the  plaintiff,  we  thittk,  is  a  good  one,  namely,  that  where  lands  are 
spoken  of  as  lying  in  a  county,  it  is  meant  that  they  are  a  part  of  that  county. 
For  these  reasons  we  are  of  opinion  there  should  be  judgment  for  the  plain- 
tiff.(a) 


Rickman  v.  Studwick. 

8Eait,105.    Nov.  6, 1806. 


Voiuntoer  drill-jerjeanU,  &e.  though  subject  to  the  regidatioDs  of  the  mutiay  act  for  trial 
and  punishment  by' volunteer  courts  martial,  according  to  the  st  44  Geo.  3.  c.  54.  s. 
SI,  are  not  privileged  firom  arrest  for  debts  under  20/.  as  regular  soldiers. 

UPON  a  ftile  nisi  for  discharging  on  common  bail  the  defendant,  who  had 
been  arrested  for  a  debt  under  dOZ.  the  question  was,  whether  a  drillHserjeaut 
in  a  volunteer  corps,  being  sworn  and  receiving  constant  pay,  as  deiscribed  in 
the  Stat.  44  Geo.  3.  o.  54.  s.  20,  and  21,  were  entitled  to  the  privilege  from 
arrest  given  to  soldiers  in  the  regular  army  by  the  mutiny  act  ?  B&wen,  in 
support  of  the  rule,  contended  for  the  affirmative ;  because  being  put  on  the 
same  footing,  and  subjected  by  the  2l8t  section  of  the  first-mentioned  act  to 
the  same  trial  and  punishment,  it  must  have  intended  to  give  him  the  same 
privilege ;  which  consequence  Bwrtmgh,  contra,  denied  ;  md  referred  to  the 
23d  section,  which  expresriy  ijubjects  volunteer  corps^  in  certain  cases  only,  to 
the  discipline  and  provisions  of  the  mutiny  act. 

And  of  this  latter  opinion  was  the  Court :  I^ord  Elknborougk,  C.  J.  saying, 
that  the  mutiny  act  attached  only  on  persons  enlisted:  But  drill-serjeants,  &c. 
in  volunteer  corps  are,  by  the  act'  in  question,  only  subject  to  the  regulations 
of  the  mutiny  act  so  far  as  relates  to  trial  and  punishment  by  court  martials 
composed  of  yeomanry  or  volunteer  officers,  for  the  purpose  of  securing  their 
obedience  :  but  the  mutiny  act  does  not  extend  to  them  for  other  purposes  than 
those  there  mentioned.  Rule  discharged. 


Cathrow  to.  Hagger. 

8  East,  106.    Nov.  26, 1806^  _ 

An  affidavit  to  hold  to  bail,  only  stating  that  the  defendant  waa  "  inMud  to  the  plain- 
tiff  for  goods  sold  Snd  delivered,  (not  saying  by  the  plaintiff  to  him  the  defendant^") 
la  insufficient. 

THE  affidaWt  to  hold  the  defendant  to  bail  stated  that  he  was  **  indebted  to 
the  plaintiff  for  goods  solds  and  delivered  to  him  the  defendant,*'  hot  stating  by 
the  plaintiff;  upon  which  a  rule  nist  having  been  obtained  for  discharging  the 
defendant  out  of  custody  on  filing  common  bail,  for  the  insufficiency  of  the 
affidavit, 

Walker  shewed  cause ;  and  said  that  the  defendant  being  sworn  to  be  tn- 
debted  to  the  plaintiff  for  the  goods,  they  must  have  been  sold  and  delivered 
by  him ;  and  he  distinguislied  this  from  Perlcs  v.  Severn,  If  East,  194,  where 
it  was  only  sworn  that  the  defendant  was  indebted  to  the  plaintiff /or  goods  sold 
and  delivered,  not  saying  sold,  &c.  to  the  defendant,  and  therefore  they  might 
have  been  famished  upon  the  credit  of  a  third  person. 

Lowes,  contra,  relied  on  the  case  mentioned  ;  and  said  that  here  the  goods 

(a)  Vide  Tutteskan  v.  Roktrtt,  Cro.  Jac.  Stt,  and  iforria  and  Campion's  case,  Dy.  292.  a. 
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may  hare  been  sold  by  OMiker^  and  the  debt  astigiied  to  the  plaintiff:  and 
thaty  as  no  affidavit  in  answer  could  be  made,  the  i^Mavit  to  hold  to  bail  ooght 
to  be  positive,  and  not  argamentative. 

The  Qmri^  thinking  the  objection  well  founded  for  the  reason   staled, 
made  the  Ruleabsolate.(l) 


The  King  t>.  Gibson. 

8EaBt,107.    Nov.  26, 1806. 

A  defendant  in  an  indictment  for  a  miaderoeanor  cannot  plead  over  to  the  charge  aAer  a 
plea  in  abatement  for  a  misnomer,  on  which  issue  is  taken  and  found  against  him. 

THE  defendant  was  indicted  at  the  sessions  for  an  assault  by  the  name  of 
Bef^amin  Gibson,  to  which  he  pleaded  a  misnomer,  in  his  Christian  name, 
that  it  was  Benani,  and  not  Bmjamin :  and  issue  being  taken  by  the  replica- 
tion on  that  fact,  at  the  trial  a  verdict  was  found  for  the  prosecutor  ;  and  the 
indictment  being  removed  by  certiorari^  at  the  instance  of  the  prosecutor,  into 
this  court,  a  rule  was  given  by  him  in  the  present  term  for  final  judgment,  and 
the  defendant  served  with  notice  to  appear  and  receive  judgmept ;  whereupcm 
the  defendant  obtained  a  rule,  "  upon  reading  the  record  in  this  prosecution, 
calling  on  the  prosecutor  to  shew  cause  why  the  defendant  should  not  be  at 
liberty  to  plead  not^iky  to  the  indictment." 

Richardson  shewed  cause,  and  contended  that  peremptory  judgment  must 
be  given  upon  a  plea  in  abatement  in  misdemeanor  found  against  the  defend- 
ant, and  not  merely  a  judgment  to  answer  over  to  the  offence.  The  dbtinc- 
tion  is  between  misdemeanor  and  felony  :  in  the  latter  case,  if  a  plea  in  abate- 
ment be  found  against  the  defendant,  be  shall  plead  oyer  to  the  felony  ;  but 
this  is  a  privilege  allowed  only  infavorem  vita^  and  does  not  apply  to  cases 
where  life  is  not  in  jeopardy.(a)  In  strictness,  indeed,  if  the  prisoner  plead 
in  abatement,  he  shall  at  the  same  time  plead  over  to  the  felony ;  otherwise, 
the  prosecutor  may  move  the  court  to  enforce  him  to  do  so,  or  may  reject  the 
plea ;  though  if  it  be  received,  it  is  not  bad  on  demurrer  for  want  of  pleading 
over  to  the  felony,  Orbell  v.  Ward,  Garth.  56 ;  nor  is  the  defendant  oonclu£ 
ed  by  such  omission ;  but  having  pleaded  both  pleas,  they  shidl  be  tried  by 
the  same  inquest,  which  is  to  pass  on  the  prisoner  and  is  ready  at  the  bar^6) 
And  Hawkins{c)  says,  that  in  these  respects  an  appeal  or  indictment  of  felony 
differs  from  *'  appeals  of  mayhem  and  all  civil  actions  whatever,"  ^except  as- 
sizes of  mortdancestor,  &^c.),  where  ''  if  a  plea  in  abatement  triable  by  the 
country  be  found  against  the  defendant,  he  shall  not  be  suffered  afterwards  to 
plead  any  new  matter,  but  final  judgment  shall  be  given  against  him."  Now, 
as  the  only  instance  mentioned  of  pleading  over  is  in  case  of  felony,  it  is  evir 
dent  that  he  meant  to  class  misdemeanors  with  appeals  of  mayhem  and  civil 
actions :  and  in  that  sense  must  be  understood  what  Hawkins  adds  in  the  same 
section,  **  Also  it  seems  agreed,  that  in  all  other  actions,  except  those  above- 
mentioned,  if  a  defendant,  together  with  a  plea  in  abatement,  plead  also  a  plea 
in  bar,  or  the  general  issue,  be  waives  the  plea  in  abatement,  and  the  plea  in 
bar  or  general  issue  only  shall  be  tried."  For  which  he  cites  many  authori- 
ties in  the  margin  ;  amongst  others,  Kirton  v.  WtUiams  and  others,(£f)  where 
in  an  appeal  of  mayhem  such  double  pleading  was  disallowed,  as  not  admitted 
in  any  case  but  where  life  was  in  jeopardy,  and  then  in  faoorem  vita.  And 
Hawkins  refers  to  the  same  law  in  other  passages,  2  Hawk.  ch.  25.  s.  12.  150, 
as  applicable  to  pleas  in  abatement  to  indictments. 


(1)  Vide  7Wy2or  v.  FarhtB,  11  East,  315. 

2  Hale,  P.  C.  S39,  cites  22  Ed.  4.  39.  6,  and  9  H.  4. 1.  h, 
2  Hale,  P.  C.  238,  9.    2  Hawk.  P.  C.  ch.  23.  s.  128. 

c)  Ibid,  and  vide  Finch's  Law,  385. 

[J)  Cro.  Elic.  495.    Noy.  34.    And  Poph.  115. 
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Rome  and  IdithdaUy  contra,  (in  answer  to  a  qaesti<m  from  the  Bench) 
admitted  that  they  had  not  found  any  express  adjudication  of  the  ri^t  of 
pleading  over  in  misdemeanor  after  a  plea  in  abatement  found  by  the  country 
against  the  defendant ;  but  they  said,  that  there  was  no  adjudication  to  the 
contrary  :  and  therefore,  in  the  absence  of  all  express  authority  upon  the  sub- 
ject, recourse  must  be  bad  to  legal  analoffy ;  and  that  is  atrcmger  between 
misdemeanor  and  felony  than  between  misdemeanor  and  civil  actions.  The 
appeal  of  mayhem,  though  penal  in  its  consequences,  is  in  its  form  a  mere 
civil  proceeding ;  and  so  Hawkins  eridently  considers  it  when  he  speaks  in  the 
section  referred  to,  2  Hawk.  ch.  23.  s.  128,  of  "  appeals  of  mayhem  and  all  other 
dvil  actions:"  but  the  form  of  proceeding  in  misdemeanor  is  the  same  as  in  felony. 
So  Hawlnns.Rpip\iea  the  rule  of  pleading  over,  after  pleading  in  abatement  to  all 
fehmies  generdly,  and  not  merely  to  those  which  are  capital ;  and  misdemeanors 
transportable  are  as  penal  as  clergyable  felonies.  The  original  source  of  the  dis- 
tinction infaoortm  m^cs  may  be  traiced  to  the  year-book,  22  Ed.  4. 39.  &,  which  is 
quoted  by  Lord  Hale  and  others  for  this  purpose ;  and  reference  is  also  made 
to  it  in  Brooke's  Abr.  Bro.  Abr.  Appell.  pi.  115.  Now  that  was  an  appeal  of 
death ;  and  the  expression  of  infaoorem  mtm  was  used  by  Fairfax  as  an  argu- 
ment for  the  pleading  over,  and  not  as  derived  from  any  principle  of  the  com- 
mon law  limiting  its  application  to  cases  of  life  and  death.  And  as  it  is  ad- 
mitted that  in  assize  of  mortdancestor,  1  Roll.  Abr.  273,  novel  disseisin, 
nuisance,  and  jurts  tf^rum,  such  double  pleading  is  allowed,  there  is  no  reason 
why  the  same  privilege  should  not  extend  to  cases  of  misdemeanor ;  though, 
f(Mr  what  reason  does  not  appear,  it  does  not  extend  to  appeals  of  mayhem. 
And  they  referred  to  a  precedent  in  Trem.  P.  C.  188.  Tkt  King  v.  Tht 
Earl  of  Devon ;  which  was  an  information  against  the  Earl  for  challenging 
Mr.  Cttipepper  in  the  King's  palace,  and  assamting  and  wounding  him  there ; 
to  which  he  pleaded  his  privilege  as  a  pe^r  of  parliament  not  to  answer  for 
such  offence  in  any  other  than  the  Court  of  Parliament  during  its  sitting,  and 
for  the  usual  time  of  privilege,  t.  e.  for  40  days  after  prorogation :  and  b^ause 
the  information  was  exhibited  against  him  within  the  40  days,  which  were  not 
then  passed,  he  pleaded  to  the  jurisdiction.  To  this  there  was  a  demurrer ; 
and  the  Court  gave  judgment  against  the  defendant,  to  plead  over  to  the 
information. 

Lcnrd  Ellbnborough,  C.  J.  The  general  principle  of  the  common  law  is 
against  pleading  over  after  a  plea  in  abatement  found  against  the  defendant ; 
but  there  are  several  privileged  cases,  which  are  admitted  by  way  of  exception, 
and  one  of  them  is  in  case  of  felony,  infavorem  vita  and  that  extends  to  felo- 
ny generally ;  because  at  common  law  the  judgment  is  of  death,  though  clergy 
may  be  demandable.  Only  one  instance  has  been  mentioned  of  the  same  pri- 
vilege allowed  in  a  case  of  misdemeanor,  and  that  is  the  precedent  referred  to 
in  Tremaine^  which  may  have  passed  in  the  mere  exercise  of  a  discretionary 
power  by  the  Court,  on  account  of  the  magnitude  of  the  punishment  for  strik- 
ing another  in  the  King's  palace,  being  no  less  than  the  loss  of  the  offender's 
himd :  But  at  any  rate,  the  general  point  does  not  appear  to  have  been  present- 
ed to  the  notice  of  the  Court  in  judicial  debate ;  but  it  is  cited  merely  from 
an  entry  in  a  book  of  entries.(a)     On  the  other  hand,  the  exception  in  case  of 

(a)  Uia  lordship  afterwards  asked  whether  any  notice  were  taken  pf  this  case  in  the 
state  trials :  to  which  no  answer  was  then  given.  But  an  account  of  it  is  to  be  found  in 
11  8t.  Tr.  133,  taken  from  the  Earl  of  WarringimCa  papers  ;  and  it  is  also  reported  in 
Comb.  49.  There,  is  some  variation  in  the  two  statements :  according  to  the  former, 
after  the  Court  had  overruled  the  Earl's  plea,  and  required  him  to  plead  to  the  informa- 
tion v  in  the  next  term,  he  did  accordingly  then  appear  and  plead  guiltv,  and  the  Court 
awarded  him  to  pay  a  fine  of  30,000/.  and  be  committed  to  the  K.  B.  till  payment,  Ac. 
which  proceedings  were  afterwards  declared  to  be  illegal  bv  the  House  or  Lords.  But 
firom  Comberbatch*8  Report,  E.  3.  J.  2,  which  is  inaccurately  expressed,  it  should  seem 
that  the  advice  of  the  Court  to  the  defendant  to  plead  in  chief  was  before  his  plea  of 
privilege  was  formally  put  in  ;  though  insisted  upon  in  argument  both  by  the  defendant 
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felony^  as  founded  infmo^rem  vitm^  k  expressly  reoognized  by  Lord  Hak^  who 
derives  it  from  the  case  joa  the  ye«r  books;  and  il  it  since  adopted  by  Hmoldms^ 
thoagh  of  less  authority  than  Lord  Hai^^  and  stands  also  apon  the  case  ia 
Popham's  Reports.  When  therefore  the  books  agree  in  cooaideriiig  felony  as 
an  excepted  case  m  /otwresi  0|l«,  they  in  effect  exclude  all  other  cases  not 
also  excepted :  and  if  persons  indicted  for  misdemeanors  bad  been  considered 
as  entitled  to  the  same  privilege  of  pleading  double^  there  must  have  been  many 
instances  of  their  having  avmled  themselves  of  it  to  be  met  with  in  the  books, 
many  more  probably  than  in  cases  of  felony. 

GROsty  J.  If  the  privilege  of  pleading  over  had  been  general,  we  should 
not  have  heard  of  the  exceptions. 

Lawbsnce,  J.  referred  to  2  Hawk.  ch.  31.  s.  6^1^  7»  which  says,  that  "  How- 
soever the  law  may  stand  in  relation  to  a  general  demurrer  concludiiig  in  bar 
of  an  appeal  or  indictment,  as  in  conunon  demurrers  in  civil  actions,  d&c 
which  admits  the  fact,  d&c. ;  it  hath  been  adjudged,  that  if  an  appellee  demur 
in  law  to  an  appeal  by  reason  of  the  insufficiency  of  the  declaration,  or  gene- 
rally demur  to  the  declaration,  with  a  conclusion,  tt  petti  judicium  de  narra- 
timu  ilia,  et  quod  ndrrafio  iUa  cassetur,  derO. ;  such  demurrer  shall  not  con- 
clude him  from  pleading  over  to  the  felony,  either  at  the  same  time  with  the 
demurrer,  or  after  it  shall  be  adjudged  against  him.  But  it  seems,  that  is 
criminal  cases,  not  capital,  if  the  defendant  demur  to  an  indictment,  &c» 
whether  in  abatement  or  otherwise,  the  Omrt  will  not  give  judgment  againU 
him  to  answer  over,  but  Jlnal  judgment, " 

Le  Blanc,  J.  The  general  rule  is  against,  the  defendant ;  and  the  current 
of  authorities  shews  that  pleading  over  is  only  allowed  in  case  of  felony,  is 
favorem  vit<B.{l)  Rule  discharged. 


Lowther  v.  The  Earl  of  Radnor  and  Another. 

8  East,  113.    Nov.  87, 1806. 

The  itat.  20  G.  2.  c.  19,  giviog  the  magifltrates  jurisdiction  to  determine  difierenccs  be- 
tween masters  and  servants  in  husbandry,  artificers,  handicraftsmen,  miners,  potters, 
&o,  '*  and  other  labourtrs"  employed  for  any  certain  time,  or  in  any  other  manner," 
respecting  wages  within  certain  sums,  Extends  to  labenirers  of  mil  descriptions  and  not 
merely  in  the  particular  trades  or  buainees  there  enumerated  :  and  conaequently  in- 
cludes wages  earned  by  a  labourer  who  contracted  to  dig  and  stean  a  well  for  cattle,  to 
•  be  paid  for  by  the  foot,  and  who  employed  another  to  assist  him  in  the  work.  The 
party  appealing  to  the  sessions,  is  not  thereby  concluded  from  afterwards  disputing  its 
jurisdiction  in  the  particular  ease.  Trespass  lies  not  against  magistrates  acting  upon  « 
complaint  made  to  them  on  oath,  by  the  terms  of  which  they  have  jurisdiction,  though 
the  real  facta  of  the  case  might  not  have  supported  such  complaint,  if  such  facts  were 
not  laid  before  them  at  the  time  by  the  party  complained  against,  having  notice  of  eucb 
complaint,  and  being  properly  summoned  to  attend. 

IN  trespass  for  breaking  and  entering  the  plaintiff's  close,  and  taking  his 

and  his  counsel.  ^  But  notwithstanding  this,  (the  Report  states)  the  defendant  put  in 
his  plea  of  prwUege  ;  to  which  there  was  a  demurrer :  and  afterwards  the  plea  was  over- 
ruled by  the  Court.  And  he  was  fined  30,0002.  in  Trin.  3.  J.  2."  It  appears,  hdwever, 
from  the  record  of  this  case,  (ex  reUui&ne  Magi,  Dealtry)  that  the  Court  gave  judgneot 
upon  the  plea  of  privilege,  that  the  defendant  should  answer  over ;  upon  which  he  ioi- 
mediately  pleaded  not  guilty  to  the  information  ;  and  process  issued  to  summon  a  jury 
to  try  that  issue ;  but  on  the  return  of  the  process  the  Bar!  withdrew  his  plea,  and  coo- 
fessed  himself  guilty.  Whereupon  the  Court  sentenced  him  to  give  security  for  bis 
good  behaviour,  and  to  pay  a  fine  of  30,0001.  and  committed  hivit  till  payment,  to  the  cus- 
tody of  the  marshal  in  execution.  But  in  M.  3'.  J.  2^  the  Attorney-General  aokaowledg* 
ed  satisfaction  of  the  fine  and  of  giving  security  ;  upon  which  the  Court  discharged  hini 
out  of  custody.  In  Rex  v.  Joknton,  6  East,  609,  there  was  judgment  of  respondeai  oatUft 
after  a  plea  to  the  jurisdiction  in  misdemeanor  over-ruled  upon  demurrer. 
(I)  [See  aco.  Arohbold*s  Criminal  PI.  dk  Ev.  48.— W.] 


IN  THE  FORTY-SEVENTH  YEAR  OF  GEORGE  HI.      345 

goods  (which  was  for  a  distress)  at  Tilskead,  in  the  county  of  WiUSf  the 
defendant  pleaded  the  general  issue ;  and  at  the  trial  at  SaUsbuty  in  March 
1806,  before  Le  Blanc,  J.  a  verdict  was  found  for  the  pluntiff,  damages  6/. 
13«.  6<^.  subject  to  the  opinion  of  this  Court  on  the  following  case.  On  the 
S7th  of  Nov.  1804,  the  two  defendants^  justices  of  the  peace  for  the  county 
of  Wills,  made  and  signed  the  following  order.  "  Wilts,  to  wit.  To  Thth 
mas  Lowes,  one  of  the  tything  men  of  lilshead,  in  the  county  of  Wilts,  &c. 
Whereas  James  JSapp  of  Shrewiou,  in  the  county  of  Wilts,  labourer,  hath 
complained  unto  J.  T.  B.  Esq.  one  of  H.  M.  justices  of  the  peace  in  and  for 
the  said  county  of  W.  that  G,  Lawther,  Esq.  residing  at  T  in  the  said  county, 
refused  to  pay  unto  him,  the  said  J,  Sopp,  4/.  135.  6d  for  wages  justly  due 
unto  him  for  work  and  labour  done  by  the  said  J,  Sopp,  and  by  T.  Franklin, 
in  the  service  of  the  said  G.  Lowther,  by  digging  and  steaning  part  of  a  well 
at  the  said  parish  of  71 :  And  whereas  on  Uie  13th  of  Nov.  inst.  the  said  J. 
T.  B,  by  a  precept  under  his  hand  and  seal^  directed  to  the  aforesaid  T,  Lowes, 
d&c.  did  require  them  to  summon  the  said  G,  Lowther  to  appear  before  him, 
J.  T.  B.  and  such  other  of  his  majesty's  justices  of  the  peace  as  should  be 
present  at  Fisherton  Anger,  in  the  said  county,  on  Tuesday  the  20th  of  Nov. 
inst.  to  answer  to  the  complaint  of  the  said  J,  Sopp,  and  to  shew  cause  why 
an  order  should  not  be  made  on  the  said  G.  Lowther  for  payment  of  the  afore^ 
said^m:  And  whereas  the  said  G.  Lowther  was,*  on  the  16th  of  Nov.  inst, 
duly  served  with  the  said  summobs  by  the  said  T.  Lowes,  but  hath  neglected 
to  appear  to  answer  the  said  complaint,  and  bath  not  paid  to  the  said  J.  Sopp 
the  said  4/.  13s.  6d,  or  any  part  thereof,  and  hath  not  shewed  to  us  any  suffi- 
cient cause  why  the  same  should  not  be  paid :  We,  whose  hands  and  seals  are 
hereunto  subscribed  and  set,  two  of  his  majesty's  justices  of  the  peace,  dtc. 
being  present  at  the  time  and  place  above  appointed  for  the  hearing  of  the 
said  complaint,  having  duly  examined  the  said  /.  Sopp,  upon  oath,  touching 
the  truth  of  the  said  complaint,  and  upon  consideration  thereof,  do  adjudge 
the  said  complaint  to  be  true,  and  that  the  said^  4/.  13s.  M.  is  justly  due  and 
owing  unto  him,  the  said  /.  Sopp,  from  the  said  G.  Lowther.  And  we  do 
hereby  also  adjudge  and  order  the  said  G.  Lowther  to  pay,  or  cause  to  be  paid 
unto  the  said  J.  Sopp,  4/.  13s.  6<^.  which  appears  to  us  to  be  just  and  reasona- 
ble to  be  paid  by  him,  the  said  G.  Lowther,  to  the  said  J.  Sopp  ;  as  and  for 
his  wages  as  aforesaid.  And  we  do  hereby  require  you,  &lc.  forthwith  to  give 
notice  to  the  said  G.  Lowther  of  this  our  adjudication  and  order,- and  to  certify 
to  us  what  you  shall  have  done  ccmcerning  the  premises  when  duly  required, 
that  in  default  of  payment  such  other  proceedings  may  be  had  therein  as  the 
law  requires,  &^c."  Mr.  Lowther  appealed  to  the  Wilts  quarter  sessions  against 
the  order ;  and  the  appeal  was  heard  at  the  Epiphany  sessions  1805,  when  the 
order  was  affirmed  by  the  sessions  with  405.  costs  to  be  paid  by  Mr.  Lowther 
to  J.  Sopp.  On  the  19th  of  April  1805,  the  defendants  made  and  signed 
the  following  warrant  of  distress.  "  Wilts,  to  wit  To  Tho.  Lowes,  &^c. 
Whereas  we,  the  Earl  of  Randor  and  Wibn.  Eyre,  Esq.' two  of  his  majesty's 
justices,  derC.  by  an  adjudication  and  order  under  our  hands  and  seals,  bearing 
date  the  27th  of  Nov.  last,  did,  amcmgst  other  things,  upon  the  oath  of  J.  Sopp 
of  S.  in  the  said  county,  labourer,  adjudge  and  order  G.  Lowther,  Esq.  resi- 
ding at  T.  in  the  said  county,  to  pay,  or  cause  to  be  paid,  unto  the  said  J. 
Sopp  4/.  135.  6d.  which  appeared  to  us,  the  said  justices,  to  be  just  and  rea- 
sonable to  be  paid  by  the  said  G.  Lowther  to  the  said  J.  Sopp,  as  and  for  his 
wages,  (to  wit)  for  work  and  labour  done  by  the  said  J.  Sopp  and  by  T. 
Franklin,  in  the  service  of  the  said  G.  Lowther,  by  digging  and  steaning  part 
of  a  well  at  the  said  parish  of  T.,  as  upon  reference  to  the  said  adjudication, 
and  order  will  more  fully  appear :  And  whereas  the  said  G,  Lowther  was,  on 
the  5th  of  Dec.  last,  personally  served  with  the  said  adjudication  and  order^ 
but  hath  neglected  to  pay  the  said  /.  Sopp  the  said  4/.  \3s.  M.,  and  hath  not 
paid  the  same,  or  any  part  thereof:  And  whereas,  at^  the  general  quarter  ses- 
Vol.  IV.  44 
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Bions,  6lc.  held  at  Devixes,  in  and  for  the  eounty  of  Wilis^  on  Monday  the 
14th  of  Jon.  last,  the  said  O.  Lmotker  did  enter  and  prosecute  his  appeal 
against  the  said  adjudication  and  order,  bat  the  same  was  confirmed  by  the 
said  Court ;  and  the  said  Court  did  order  and  award  the  said  Cr.  Lowth^,  on 
notice  thereof,  to  pay,  or  cause  to  be  paid  unto  the  said  J,  Sapp\  40s.  for  the 
costs,  &c.  (of  the  appeal.)  And  whereas  it  appears  to  us,  that  the  said  G. 
Lowther  was,  on  the  19th  of  Feb.  now  last  past,  duly  served  with  the  said 
order  of  the  said  sessions,  and  payment  of  the  said  several  suilcia  of  4i.  ISs.  6d., 
and  40j.  hath  been  demanded  of  him  by  the  said  J.  Sapp^  but  he  hath  refused 
to  pay^  and  hath  not  paid  the  same,  or  any  part  thereof:  these  are  therefore  to 
command  youforthwi^  to  make  distress  of  the  goods  and  chattels  of  the  said 
G.  Lowther,  dLC.  and  thereout  to  pay  the  said  two  several  sums  of  41.  13s.  6d. 
and  405.  to  the  said  /.  Sopp,  &c."  The  warrant  was  delivered  to  Itowts  the 
tytbingman  of  Tilshead  to  be  executed ;  who,  on  the  34th  of  April  180&,  dis- 
trained and  s(M  goods  of  the  plaintiff  to  the  value  of  8/.,  oot  of  which  be 
paid  8opp,  6/.  13s.  6^^  in  pursuance  of  the  warrant,  and  returned  the  surplus 
to  the  plaintiffr  '^  Steanimg  a  weli"  means  lining  it  with  stones  and  mortal. 
And  it  was  proved,  that  /.  Sopp  had,  on  other  occasions  been  employed  by  the 
plaintiff  as  a  labourer  in  husbandry.  Notice  of  the  action  was  given  to  the 
defendants,  and  the  action  was  regularly  brought. 

The  case  first  came  on  to  be  argued  in  Trinity  term  last,  when  the  Court 
thinking  it  was  defectively  stated,  these  fkcts  were  afterwards  added.  That 
the  work  was  performed  under  a  contract  between  the  plaintiff  and  Sopp,  by 
which  the  latter  undertook  to  dig  the  well  of  a  sufficient  depth  to  supply  the 
plaintiff's  cattle  with  water,  and  for  which,  when  it  was  deep  enough  to  give  a 
supply  of  water,  he  was  to  receive  two  shillings  per  foot.  In  the  execution  of 
the  work,  Sopp  was  to  employ  whom  he  pleased  to  assist  him/  but  the  riioney 
was  to  be  paid  to  Sopp  alone.  Sopp  had  before  done  other  work  for  the 
plaintiff,  by  which  he  was  paid  by  the  piece,. and  not  by  the  day. 

The  questions  stated  for  the  opinion  of  the  Court  were,  Ist,  Whether  the 
justices  making  the  original  order,  or  the  quarter  sessions,  had  jurisdiction  to 
make  the  said  orders,  or  either  of  them  ?  If  they  had  not,  then,  ^2dly,  Whe- 
ther the  plaintiff  had  precluded  himself  from  bringing  this  action  by  appealing 
to  the  quarter  sessions  against  the  original  order  ? 

JehfU,  for  the  plaintiff,  contended,  1st,  that  the  justices  had  no  jurisdiction 
to  make  the  original  order.  But  if  they  had,  2dly,  that  they  exceeded  their 
jurisdiction,  by  ordering  the  money  which  had  been  earned  by  Sopp  and 
Franklin  to  be  paid  to  Sopp  alone.  3d]y,  That  the  plaintiff  was  not  preclud- 
ed firom  bringing  his  action  by  having  appealed  to  the  Sessions.  As  to  the 
first  and  principal  point,  the  stat.  20  Geo.  2.  c.  19,(a)  is  confined  to  servants 
in  husbandry,  and  to  the  particular  trades  there  mentioned,  and  to  labourers 
assisting  in  such  trades,  though  not  regularly  retained  in  or  denominated  by 
them.  If  the  general  words  had  been  intended  to  extend  to  all  labourers 
generally,  it  would  have  been  nugatory  to  specify  particular  persons*  Now 
the  sort  of  work  and  labour  stated  to  have  peen  performed  by  Sopp  was  thai 
of  a  brick-layer  or  mason,  and  they  are  not  mentioned  in  the  act.  It  was  to 
dig  and  stean  a  well,  by  contract,  at  so  much  a  foot,  and  to  employ  workmen 
under  hiro ;  which  is  no  part  of  the  employment  of  a  servant  in  husbandry,  or 
of  any  of  the  workmen  specified  in  the  act;  nor  is  it  stated  that  Sopp  was  a 
person  of  either  of  those  desciiptions.    And  though  it  be  stated,  that  the  well 

(a)  The  statute  gives  jurisdiction  to  one  or  more  justices  of  the  peace  to  hear  and  de- 
termine disputes  between  "  masters  or  mistresses,  and  servants  in  husbandry,  who  shall 
"  be  hired  for  one  year  or  longer,  (extended  by  31  Geo.  2.  c.  11.  s.  3,  to  all  servarUs  in 
<'  husbandry,  thoogh  hired  for  less  time  than  a  year)  or  between  masters  and  mistreisei 
»*  and  artificers,  handicraftsmen,  miners,  colliers,  keeimen,  pitmen,  glassraen,  poUers,  and 
"  other  labovrers  employed  fot  any  certain  time,  or  in  any  other  manner,*'^  «*  to  make 
•*  order  for  payment  of  wages,  &e.  not  exceeding  10^  with  regard  to  any  servant,  nor  52. 
**  with  regard  to  any  artificer,  dfa«.  potter,  or  labourer." 
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was  to  be  made  for  the  use  of  the  cattle ;  that  will  no  more  make  him  a  ser- 
vant or  labourer  in  husbandry^  than  one  who  makes  ploughs  or  other  farming 
utensils.  He  referred  to  Rtgina  r.  London,  Salk.  442,  and  6  Mod.  204 ;  Rez 
V.  Bim^miy{a)  and  Rex  v.  Hulcoit,  6  Term  Rep.  583,  to  shew  that  neither 
the  Stat.  6  Elix.  c.  4,  nor  the  stat.-  20  Geo.  2.  c.  19,  in  part  materia,  though 
containing  the  general  words,  had  been  considered  to  extend  to  labourers  in 
general,  but  only  to  servants  or  labourers  in  husbandry,  or  in  the  classes  par- 
ticularly mentioned.  2dly,  He  argued  upon  the  excess  of  jurisdiction  by  the 
magistrates  in  awarding  the  whole  of  the  money,  part  of  which  was  earned  by 
FrankUn,  to  be  paid  to  Soppt  supposing  that  Uie  money  was  the  earnings  6i 
a  labourer,  so  as  to  bring  the  case  within  the  general  words  of  the  statute : 
for,  properly,  the  wages  earned  by  one  man  cannot  be  due  to  another,  exc^t 
under  a  contract  3dly,  If  the  magistrates  had  no  jurisdiction  under  the  act, 
the  appeal  of  the  plaintiff  could  not  give  them  any ;  because  a  party  may  a[^ 
peal  upon  that  very  ground,  in  order  to  relieve  himself  from  further  question 
or  trouble  by  having  the  order  quashed.  Not  even  consent  of  parties  can  give 
jurbdiction  where  none  is  given  by  law.  Rex  v.  Commissioners  of  Sewers,  Som- 
ersei,  7  East,  80.  [Lord  EUenhorough,  C.  J.  said,  that  he  might  take  that  for 
granted :  if  there  were  no  original  jurisdiction  in  the  magistrates  making  the 
order,  the  appeal  would  not  give  it] 

In  the  course  of  the  argument,  both  now  and  last  term,  the  Court  expressed 
great  doubt  how  far  in  this  form  of  action,  which  charged  magistrates  as  tres- 
passers for  an  act  done  by  them  in  the  exercise  of  their  judioid  capacity,  they 
could  take  into  consideration  any  other  facts  than  those  which  appeared  to 
have  been  laid  before  the  magistrates  at  the  time  of  the  order  made.  And 
upon  the  present  occasion.  Lord  EUenborough,  G.  J.  said,  that  the  facts  stated 
in  the  case  were  not  stated  as  facts  appearing  before  the  magistrates  at  the 
time ;  and  that  in  order  for  the  plaintiff  to  avail  himself  of  diem,  it  should 
have  appeared  that  the  same  facts  were  stated  to  the  magistrates,  before  whom 
he  had  notice  to  appear.  Fpr  how  otherwise,  he  asked,  could  the  magistrates 
be  affected  as  trespassers,  if  the  facts  stated  to  them  upon  oath  by  the  conn 
plainant  were  such  whereof  they  had  -jurisdiction  to  inquire,  and  nothing  ap- 
peared in  answer  to  contradict  the  first  sutement?  Qrose,  J.  My  doubt  is, 
whether  in  this  case  .we  can  take  notice  of  any  thing  but  what  appears  upon 
the  face  of  the  order.  Lawrence,  J.  If  the  magistrates  made  an  order  against 
the  evidence  laid  before  them,  the,  party  injured  would  have  another  sort  of 
remedy  against  them.  But  here  it  appears  that  a  certain  complaint  was  made 
to  them  on  oath,  which,  as  it  appears  on  the  face  of  the  order,  is  valid  in  law ; 
and  of  this  the  plaintiff  had  due  notice.  If  then  he  would  complain  of  what 
was  done  upcHi  it,  he  ought  to  have  shewn  that  the  facts  on  which  he  now 
relies  were  proved  before  the  magistrates.  But  he  cannot  make  the  trespas- 
sers by  shewing  that  the  real  facts  of  the  case  will  not  support  the  complaint, 
unless  such  facts  were  proved  before  them  at  the  time. 

Dampier  for  the  defendants.  1st,  Upon  the  face  of  the  order  it  appears 
that  Sapp,  a  labourer,  complaint  to  the  magistrates  upon  oath,  that  a  certain 
sum  due  to  him  for  wages  was  withholden  from  him  by  the  plaintiff.  What 
evidence  was  given  before  the  magistrates  is  not  stated ;  but  as  they  adjudge 
the  money  to  be  justly  due  to  Sopp,  it  must  be  presumed  that  he  made  good 
his  complaint;  and  the  plaintiff,  though  summoned,  offered  no  contradic- 
tion to  it.  He  then  argued  from  the  words  of  the  statute  20  Geo.  2.  c.  19. 
8.J,  that  it  extended  in  terms  to  labourers  of  all  descriptions;  and  that  the 
reason  of  the  thing  extended  to  them.  Labourers  in  husbandry  are  not  men- 
tioned specifically ;  and  yet  the  act  is  admitted  to  include  them.    The  act  only 

(a)  Cald.  11.  This  reference  was  principally  to  the  learned  Editor*!  note  (e)  p.  14, 
where  the  subject  is  much  considered,  and  to  Dr.  Burn'»  opinion  there  stated,  that  the 
word  Labourers  in  the  statute  ooght  to  be  restricted  to  labourers  of  the  classes  and  deno* 
mination  enumerated. 
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mentions  servants  in  htUbandry^  between  whom  and  UUbcurers  there  is  a  dis- 
tinction ;  for  in  the  case  of  the  former  the  magistrates  have  jurisdiction  to  the 
extent  of  10/.,  bat  only  of  6/.  in  the  case  of  labawrers  of  any  descriptioB.  And 
the  Stat.  31  Geo.  2.  c.  1 1,  s.  3,  reciting  a  doubt  whether  the  words  in  the  for- 
mer statute,  '*  any  labourers  employed  for  any  certain  time  or  in  any  other 
manner,"  extended  to  servanis  in  husbandry  hired  for  a  less  time  than  one 
year,  extends  the  provision  to  aR  servants  in  husbandry,  though  hired  for  less 
time  than  one  year.  It  is  a  great  advantage  to  this  class  of  persons  to  have 
speedy  and  cheap  justice  administered  at  their  own  doors ;  and  therefore  so  ben^* 
ficial  an  act  ought  rather  to  be  extended  than  confined  by  construction ;  and 
the  policy  of  the  law  is  to  give  effect  to  the  general  words.  The  reason  why 
potters,  glassmen,  and  others  are  particularly  mentioned  might  be,  because 
some  of  those  descriptions  of  workmen  may  not  be  considered .  as  classing 
with  labourers,  commonly  so  called.  2dly,  It  b  not  inconsistent  with  the 
condition  of  a  labourer  that  he  should  contract  to  do  the  work  by  the  piece  or 
great,  and  therefore  should  employ  another  labourer  tinder  him ;  •  many  impor- 
tant operati(»is  in  husbandry  are  performed  in  this  manner ;  threshing,  fencing, 
ditching,  mowing,  reaping.  The  digging  and  steaning  of  a  well  for  cattle 
may  well  be  done  by  a  la^urer  in  husbandry.  As  to  the  3d  point  made  by 
the  plaintiff's  counsel,  he  abandoned  it  on  an  intimation  by  the  Court  that  the 
objection  could  not  be  supported. 

Lord  Ellenborouoh,  C.  J.  at  the  conclusion  of  the  argument  some  days 
ago  observed,  that  the  construction  of  a  statute  of  such  genera]  utility  and 
extensive  application,  affecting  the  relief  of  the  most  numerous  class  of  sub- 
jects by  the  magistrates  in  their  daily  practice,  and  making  one  of  a  body  of 
laws  upon  the  same  subject,  required  to  have  the  most  mature  consideration 
given  to  it,  in  order  to  make  their  decision  conform,  as  much  as  the  words  of 
the  act  would  admit,  to  the  general  policy  of  the  law  upon  this  subject.  The 
Court  would  therefore  deliver  their  opinion  on  ancjther  day.  And  now  his 
Lordship  gave  judgment. 

The  question  arising  on  this  special  case  depends  on  the  terms  of  the  com- 
plUint  made  to  the  magistrates,  as  recited  in  the  order  of  the  two  magistrates 
of' the  27th  of  iVbt).  1804;  and  how  far  the  terms  of  that  complaint  bring 
the  complainant  within  the  provisions  of  the  statute  20  G.  2.  c.  19:  The 
complaint  is  in  these  words,  "  Whereas  Jos.  Sopp  of  Shrewtwi  in  the  connty 
of  Wilts,  labourer,  hath  complained  unto  John  Thomas  Batt,  Esq.  one  of  H. 
M.  justices  of  the  peace  in  and  for  the  said  county  of  Witts,  that  G.  Lowther, 
Esq.  residing  at  T.  in  the  said  county  had  refused  to  pay  unto  him  the  said  J. 
S.  41.  135.  6d.  for  wages  justly  due  unto  him  for  work  and  labour  done  by 
him  the  said  J.  S.  and  T,  FrankUn,  in  the  service  of  the  said  Cr.  Lowther,  bf 
digging  and  steaning  part  of  "  a  well  at  the  said  parish  of  T."  This  com- 
plaint  must  be  taken  to  be  true  in  the  terms  of  it ;  no  evidence  appearing  to 
have  been  laid  before  the  magistrates  to  contradict  or  vary  it,  and  they  hav- 
ing adjudged  the  same  to  be  true.  By  this  it  appears  that  Sopp  was  a  la^ 
bourer ;  for  he  is  described  as  J,  Sopp  of  Shrewton,  labourer ;  and  that  his 
demand  was  for  wages  due  to  him,  for  work  and  IcAour  done  by  himself  and 
another  person,  Thmnas  FrankUn;  by  which  must  be  understood  that  Sm 
was  employed  to  do  the  work  either  by  the  day  or  the  piece,  and  that  Frank- 
Un assisted  Sopp  in  the  work,  under  the  retainer  of  Sopp,  and  not  of  Mr. 
Lowther :  a  common  practice  with  labourers  as  well  in  husbandry  as  in  other 
business.  Is  Sopp  then  such  a  labourer  as  is  by  the  statute  20  G.  2.  c.  19, 
subjected  to  the  jurisdiction  of  the  justices  of  the  peace,  and  of  course  en- 
titled to  the  benefit  of  that  jurisdiction,  to  recover  his  wages,  being  under 
6/.,  by  their  summary  process?  The  stat.  20  G.  2.  c.  19,  begins  by  reciting, 
that  the  laws  now  in  being  for  the  better  regulation  of  servants,  and  for  the 
•  payment  of  wages  to  them,  and  to  artificers,  handicraftsmen,  and  labourers, 
are  insufficient  and  defective ;    and  for  remedy  enacts,  that  all  complaints, 
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diliereiices,  and  disputes  which  shall  happen  and  arise  between  masters  or 
mistresses,  and  servants  in  husbandry  who  shall  be  hired  for  one  year  or 
longer,  or  which  shall  happen  or  arise  between  masters  and  mistresses,  and 
artificers,  handicraftsmen,  miners,  colliers,  keelmen,  pitmen,  glassmen,  potters, 
and  other  labwrers^  employed  for  any  certain  time,  or  in  any  other  manner, 
shall  be  heard  and  determined  by  one  or  more  justice  or  justices,  although  no 
rate  or  assessment  of  wages  has  been  made  that  year  by  the  justices.  The 
Stat.  31  O.  2.  c.  11.  s.  3,  recites  the  stat.  20  G.  2.  c.  19,  and  that  doubts  had 
arisen  whether  the  words,  ''  any  labourers  employed  for  any  certain  time,  or  in 
any  other  manner,"  extends  to  servants  in  husbandry  hired  for  a  less  time  than 
a  year ;  and  for  obviating  the  said  doubts  enacts,  that  the  said  act,  and  every 
clause  and  matter  therein  contained,  shall  extend  to  all  servants  employed  in 
husbandry,  though  hired  for  a  less  time  than  a  year.  In  the  argument  of  this 
case,  it  was  contended,  that  Sqpp  did  not  come  within  the  meaning  of  the  act 
of  parliament  20  G.  2.  c.  19,  because  he  was  not  a  servant  in  husbandry,  nor  a 
servant  or  labourer  in  any  of  the  trades,  callings,  or  employments  enumerated 
in  that  act :  and  that  the  words  used  in  the  act  "  other  labourers  employed 
for  any  certain  time,  or  in  any  other  manner,*^  meant  labourers  in  any  of  the 
enumerated  trades  only,  and  not  labourers  generally.  With  the  first  part  of 
the  argument,  that  he  is  not  to  be  taken  as  a  servant  in  husbandry,  we  agree  : 
because  he  is  not  stated  to  be  so  in  the  order  or  complaint ;  and  we  caimot 
intend  any  thing  to  give  the  justices  jurisdiction  beyond  what  appears  in  the 
order.  Rex  v.  The  Inhabitants  of  Hukott,  6  Term  Rep.  583.  But  we 
cannot  accede  to  the  latter  part  of  the  argument,  that  the  operation  of  the 
statute  is  to  be  confined  to  labourers  in  the  several  enumerated  employments. 
The  most  obvious  construction  is  not  so  to  confine  it ;  and  no  case  has  been 
stated  where  the  construction  has  been  so  confined.  The  mischief  recited  in 
the  preamble  of  the  act  is  general,  viz.  that  the  laws  in  being  for  the  better 
regulation  of  servants,  and  the  payment  of  wages  to  them,  and  to  artificers, 
handicrafismen,  and  labourers,  are  insufficient.  The  remedy  provided  by  the 
act  is,  that  all  difierences  between  masters  or  mistresses  and  servants  tn  hus' 
bandry,  who  shall  be  hired  for  a  year  or  longer ;  (These  words  certainly 
restrain  the  operation  of  the  remedy,  as  to  servants,  to  those  in  husbandrv 
only,  and  to  such  as  are  hired  for  a  year  or  longer :  the  act  then  proceeds,) 
"  or  (differences)  which  shall  happen  or  arise  between  masters  and  mistresses 
and  artificers,  handicraftsmen,  miners,  colliers,  keelmen,  pitmen,  glassmen, 
potters,  ofid  other  labourers  employed  for  *any  certain  time,  or  in  any  other 
manner."  Now,  unless  these  words,  *'  other  labourers,"  mean  to  comprehend 
a  different  description  of  persons  from  those  before  particularly  mentioned, 
it  is  difficult  to  account  for  their  insertion  at  all ;  but  applying  them  to  other 
tabaurers  in  any  other  trade  or  business,  the  sense  will  be  perfect,  and  each 
word  will  have  its  meaning.  But  it  may  be  said,  that  if  such  an  extensive 
constructicm  be  but  on  these  last  words  of  the  sentence,  the  former  part,  spe- 
cifying certain  trades,  becomes  nugatory.  That  however  will  not  follow ;  for 
artificers,  handicraftsmen,  miners,  &c.  do  not  necessarily  or  properly  fall  un- 
der the  denomination  of  labourers ;  there  being,  as  I  take  it,  a  known  distinc- 
tion between  a  journeyman  in  any  art,  trade  or  mystery,  or  other  workmen 
employed  in  the  different  branches  of  it,  and  a  labourer.  It  does  not  appear 
to  us  to  be  an  objection  to  this  construction,  that  by  other  acts  of  parliament 
passed  subsequent  to  the  20  G.  2,  workmen  pr  labourers  in  other  particular 
trades  or  manufactures,  or  labourers  generally,  are  subjected  to  certain  regula* 
tions  which  appear  to  clash  with  some  of  the  provisions  of  this  act  As  the 
Stat.  22  Geo.  2.  c.  27.  s.  9,  for  regulating  certain  manufactures  therein  men- 
tioned ;  and  the  stat.  6  Geo.  3.  c.  25,  for  the  better  regulating  apprentices  and 
persons  working  under  contract ;  and  other  statutes  which  may  be  pointed  out 
The  true  answer  seems  to  be,  that  at  the  time  of  passing  one  act,  the  legisla- 
ture has  not  always  had  every  other  act  containing  provisions  bearing  on  the 
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same  subject  brought  under  its  consideration.  The  act  now  under  oar  con- 
sideration appears  to  have  had  for  its  object  the  affording  to  certain  servants 
and  workmen,  and  to  labourers  in  general,  a  speedy,  easy,  and  cheap  mode  of 
recovering  their  wages  when  they  amount  to  a  small  sum ;  and  to  masters  an 
easy  method  of  correcting  trifling  misdemeanors  and  ill  behaviour  in  their 
workmen  and  labourers.  These  benefits  are  by  the  words  of  the  act  extended 
to  servants  in  husbandry,  to  workmen  in  different  branches  of  trade,  and  to 
other  labourers  employed  for  any  certain  time  or  in  any  other  manner.  The 
latter  words  are  as  general  as  may  be ;  and  we  cannot  find  any  reason  in  law 
or  policy  to  say  that  they  do  not  comprehend  the  case  of  Sopp^  aa  stated  in 
the  order  of  the  two  magistrates.  For  these  reasons  we  are  of  opinion,  on 
the  questions  submitted  to  us  by  the  special  case,  that  the  justices  making  the 
original  order  had  jurisdiction  to  make  that  order ;  and  of  coarse  that  die 
quarter  sessions  had  jurisdiction  to  make  the  order  on  the  appeal.  The  coor 
sequence  is,  that  the  postea  must  be  delivered  to  the  defendants. 


Earle  and  Others  v.  Rowcroft. 

8Eaflt,126.    Nov.  27, 1806. 

Barratry  is  any  fraudulent  or  criminal  conduct  against  the  owners  of  ship  or  goods  by  the 
master  or  mariners,  in  breach  of  the  trust  reposed  in  them,  and  to  the  injury  of  the 
owners ;  although  it  may  not  be  done  with  intent  to  injure  them,  or  to  benefit  at  their 
expence  the  master  or  mariners.  And  therefore  where  a  master  had  general  instruc- 
tions to  make  the  best  purchases  with  dispatch,  this  would  not  warrant  him  in  going 
into  ^n  enemy's  settlement  to  trade  (whicn  was  permitted  by  the  enemy)  thongh  his 
cargo  could  be  more  speedily  and  cheaply  completed  there  ;  bat  atnsh  act,  in  conse- 
quence of  which  the  ship  was  seized  and  confiscated,  is  barratrous. 

THIS  was  an  action  on  a  policy  of  insurance,  dated  28th  January  1804, 
on  the  ship  AnnahtUa^  at  and  from  Liverpool  to  the  coast  of  Africa,  during 
her  stay  and  trade  there,  and  to  the  port  of  sale  in  the  West  Indies,  with 
liberty  to  exchange  goods,  6i,c, ;  and  the  plaintiff  averred  a  loss  by  barratry  of  the 
roaster.  It  appeared  at  the  trial  at  Guildhall,  that  the  master,  who  was  also 
supercargo,  on  his  arrival  off  Cope  Coast  Castle,  a  British  settlement  on  the 
coast  of  Africa,  let  go  an  anchor,  and  begaa  to  trade  there  for  two  days ; 
but  receiving  intelligence  that  he  could  barter  his  goods  for  slaves  more  ex- 
peditiously and  advantageously  at  D^Ehmna,  a  Dutch  fort  about  7  miles  to 
windward,  he  weighed  anchor  and  proceeded  to  this  latter  place,  which  had  the 
Dutch  flag  flying  and  guns  mounted,  where  he  exchanged  his  ffoods,  consisting 
amongst  other  things,  of  muskets  and  gunpowder,  with  the  Dutch  governor 
and  another  resident  there,  for  slaves :  Holland  being  at  that  time  at  war 
with  Cheat  Britain,  and  he  having  a  letter  of  marque  on  board  against  the 
French  and  Dutch.  After  taking  on  board  a  number  of  slaves,  the  captain,  who 
was  then  on  shore  at  DEbnina,  receiving  information  that  an  English  frig- 
ate was  in  sight,  sent  a  note  on  board  the  Annabella,  directing  her  to  sail  im* 
mediately  from  thence  to  Cape  Coast,  to  prevent,  as  he  expressed  himself, 
mischief;  but  before  she  reached  the  latter  place  she  was  pursued  and  cap- 
tured by  the  English  frigate,  and  sent  to  Jamaica,  where  she  was  condemned 
as  prize,  for  having  traded  with  the  enemy.  It  appeared  further,  that  it  had 
been  usual  to  keep  up  a  trading  intercourse,  in  boats  and  small  craft,  between 
the  English  and  Dutch  settlements  on  this  part  of  the  coast,  even  in  times  of 
war  between  the  mother  countries ;  and  that  the  captain's  object  in  going  to 
DEhnina  was  to  complete  his  cargo  as  cheaply  and  expeditiously  as  he  coald. 
It  was  admitted,  that  he  had  no  particular  instructions  to  go  there,  but  that  he 
was  directed  generally  to  make  the  beat  purchases  with  dispatch.  It  was  also 
iu  proof,  that  when  the  ship  was  about  to  go  to  D'Eltnina,  the  surgeon  asked 
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the  capUin  if  there  was  no  impropriety  in  going  there ;  to  which  he  answered 
that  they  should  he  gone  soon,  and  nobody  would  know  it.  And  also,  that 
hesides  his  usaal  pay  as  captain,  he  had  a  commission  on  purchases  and  sales, 
which  he  was  entitled  to  receive  at  the  end  of  the  voyage.  Lord  EUenb&raugh, 
C.  J.  was  of  opinion,  that  this  trading  with  the  enemy  by  the  captain,  without 
the  authority  of  his  owners,  though  intended  principally  for  their  benefit,  be- 
ing in  contravention  of  his  duty  to  them,  and  subjecting  their  property  to  con- 
fiscation, was  barratry ;  on  which  the  plaintiff  was  entitled  to  recover  in  this 
action :  but  the  case  being  new  in  specie,  his  Lordship  gave  the  defendant 
leave  to  move  the  Court  to  set  aside  the  verdict  for  the  plaintiff  and  enter  a 
nonsuit.  A  rule  nisi  was  accordingly  obtained  for  that  purpose  early  in  the 
term ;  against  which 

Sir  V.  Gibbsj  Park,  Topping,  Marshallj  Serjt.  and  8caAett,  shewed  cause, 
and  contended  that  the  act  of  the  captain,  in  going  to  trade  at  an  enemy's 
sefdement,. unauthorized  as  it  was  by  his  owners,  and  illegal  in  itself,  thereby 
subjecting  their  property  to  seizure  and  confiscation,  though  intended  for  their 
benefit  as  well  as  his  own,  was  barratrous.  That  the  act  of  trading  with  an 
enemy,  and  going  into  his  port  for  that  purpose,  is  illegal,  and  subjects  the 
ship  and  cargo  to  confiscation,  cfinnot  be  disputed  ;  and  the  sale  of  arms  and 
ammunition  to  them  does  not  lessen  the  illegality.  And  no  continuation  or 
repetition  of  such  illegal  practices  can  render  them  less  unlawful.  This  the 
captain  was  bound  to  know.  Besides  which,  there  is  evidence  in  the  case  to 
shew  that  he  was  conscious  at  the  time  of  the  risk  his  owners  were  incurring 
by  his  misconduct.  Next,  the  act  was  unauthorized  by  the  owners.  Nothing 
short  of  their  positive  directions  to  go  to  D'Elmina  could  excuse  him  as  to 
them.  It  was  not  enough  that  be  had  a  discretion  given  to  him  to  trade  where 
he  thought  best  on  the  coast,  and  instruction  "  to  make  the  best  purchases 
with  dispatch ;"  for  that  must  mean  legal  purchases  and  legal  dispatch.  [Lord 
EllenbonmghyC.J.  Certainly  it  must  be  so  considered.]  Then  an  illegal 
act  by  a  captain  of  a  ship,  unauthorized  by  his  ovmers,  and  contrary  to  his 
duty  to  them,  by  which  he  exposes  their  property  to  confiscation,  is  criminal 
and  ba^atrous  as  against  them ;  although,  if  successful,  it  might  have  been 
advantageous  to  them,  as  well  as  to  himself.  For  it  is  not  necessary  to  con- 
stitute barratry,  that  the  immediate  object  of  the  captain  should  be  to  benefit 
himself  at  the  expence  of  his  owners.  This  appears  from  all  the  text  wri« 
ter8,(a)  and  cases  upon  the  subject.  In  Knight  v.  Ca!mbridge,{b)  it  was  de- 
cided (as  appears  from  later  cases,(c)  (for  that  point  is  not  stated  in  the  printed 
reports  of  the  case,)  that  the  sailing  out  of  port,  without  paying  duties,  where- 
by the  ship  was  subjected  to  forfeiture,  was  barratry :  and  yet  that  could  only 
have  enured,  if  successful,  to  the  benefit  of  the  owners,  and  not  of  the  master. 
But  in  Stamma  v.  Brawn,  2  Stra.  1 173,  from  whence  a  contrary  doctrine  may 
at  first  sight  appear  to  be  deducible,  the  act  complained  of,  namely,  deviation, 
was  ambiguous  in  its  nature,  and  might  have  been  done  innocently  or  igno- 
rantly,  and  not  with  a  fraudulent  intent.  And  therefore  in  ascertaining  such 
intent  it  might  be  proper  to  inquire  whether  or  not  the  deviation  were  intend- 
ed for  the  masters'  or  owners'  benefit.  And  the  same  explanation  is  given  by 
Lord  Mansfield  of  the  case  of  EHon  v.  Brogden,  2  Stra.  1264,  in  VaU^o  v. 
Wheeler,  Cowp.  154  :  the  act  of  deviation  (namely,  the  returning  into  port  a 
second  time  upon  the  capture  of  a  second  prize)  was  shewn  not  to  be  barra- 
trous, being  done  for  the  benefit  of  the  owners.  In  this  case,  however,  there 
is  no  necessity  for  adverting  to  the  criterion  of  intent ;  because  the  act,  which 
was  wilful,  is  in  itself  illegal,  and  necessarily  injurious  to  the  owners.     Mr. 

(a)  Vide  Park  on  Insur.  cb.  5.  and  Marshall,  b.  1.  cb.  13.  a.  6,  and  the  authorilies 
cited. 

{h)  1  Stra.  581 .    2  Lord  Ray.  1349.    8  Mod.  330. 

(c)  Vide  Slamma  v.  Broton,  2  Stra.  1174,  and  the  MS.  note  of  that  case  aflerwardt  re»  ' 
ferred  to ;  and  Vali^o  v.  fFAeeZer,  .Cowp.  153. 
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Justice  BuSer^  in  Saloucd  v.  Johnson,{o)  had  no  doubt  thst  if  the  resistance 
of  a  neuttal  ship. to  be  searched  by  a  belligerent  were  a  breach  of  neutrality, 
(which  has  since  been  so  determined  in  Garrds  ▼.  Kensington,  8  Term  Rep. 
230,)  it  would  be  an  act  of  barratry ;  being  contrary  to  the  master's  duty:  and 
yet  it  is  plain  that  the  master's  rnotive  could  only  be  to  serve  his  owners. 
And  no  doubt  that  the  breach  of  an  embargo  woidd  be  barratry ;  though  it 
was  unnecessary  to  decide  that  point  in  Robertson  y.  Ewer,  1  Term  R^.  129; 
as  smuggling  has  since  been  holden  to  be  in  Haveloek  ▼.  HaneiU,  3  Term 
Rep.  277.  Next,  however,  to  the  case  of  evading  the  port  duties,  they  relied 
principally  upon  Moss  v.  Byram,  6  Term  Rep.  379,  as  governing  the  present 
case.  There  a  ship,  having  taken  out  a  letter  of  marque  (but  without  a  cer- 
tificate, which  is  necessary  to  its  validity)  merely  to  encourage  seamen  to  en- 
ter, and  without  ahy  intention  of  using  it  to  cruize ;  the  captain,  contrary  to 
his  instructions,  cruized  for  and  took  a  prize ;  and  his  ship  was  afterwards 
lost,  in  consequence  of  his  following  the  prize  into  BermudtL  This  was  coo- 
tended  not  to  be  barratry,  because  the  capture  was  made  for  the  benefit  of  the 
owners,  which  was  evidenced  by  the  prize  being  libelled  in  their,  as  well  as 
the  captain's  name  :  but  the  Court  thought  that  made  no  difference ;  and  that 
the  act,  being  contrary  to  the  ciq;>tain's  duty  to  his  owner,  was  barratry.  The 
principle  and  judgment  of  that  case  are  not  at  all  impeached  by  that  of  Pkyn 
V.  The  R,  Ex,  Ass.  Comp.  7  Term  Rep.  506,  or  by  what  was  there  said  in 
explanation  of  the  former  case  :  for  the  circumstances  of  the  former,  as  well 
as  of  the  present  case,  fall  in  with  the  definition  of  barratry  relied  on  in  Phtfn 
V.  The  R.  Ex.  Ass.  Camp,  given  firom  the  MS.  note  of  Stamma  v.  Brown, 
namely,  that  it  is  '*  a  breach  of  trust  in  the  master  ex  maUfieio :"  and  there* 
fore  it  was  holden,  that  a  deviation  through  mere  ignorance  would  not  be  bar- 
ratry. And  this  falls  in  with  the  distinction  before  taken  between  acts  of  the 
captain  in  themselves  illegal,  and  necessarily  subjecting  the  property  of  his 
owner  to  hazard ;  such  as  Uie  making  prize  in  the  former  case,  without  lawful 
authority,  and  the  trading  with  an  enemy  inlthe  present  case ;  and  acts  which 
are  in  themselves  ambiguous,  such  as  deviation,  where  evidence  of  intent  may 
be  let  in  to  explain  them.  In  Mossy.  Bifrom,  bb  in  this  case,  the. captain 
sought  a  benefit  to  himself  through  the  medium  of  an  act,  which,>  if  it  suc- 
ceeded, necessarily  benefited  his  owners  also;  but  in  both  cases,  he  ridced 
the  whole  of  his  owners'  property,  while  his  own  risk  was  comparatively  small : 
and  whatever  his  motive  might  be,  which  it  would  be  difficult  to  prove,  the 
act  itself  was  a  public  offence,  and  necessarily  injurious  to  his  owners,  and 
therefore  comes  within  every  definition  of  barratry. 

Garrow  and  Marryat,  contra.  All  the  books  agree  that  barratry  imports 
fraud  and  crime  in  the  master  or  mariners  against  their  owners.  The  act 
must  be  a  breach  of  trust,  and  done  ex  nutkficio,  or  malo  animo.  There  is  no 
case  as  was  said  in  Phyn  v.  The  JR.  Ex.  Ass.  Company,  7  Term  Rep.  508, 
which  says  that  an  act  is  barratrous,  merely  because  it  is  against  the  interest 
of  the  owners,  unless  it  be  done  with  a  criminal  intent ;  and  such  an  intent  is 
necessarily  implied  in  the  very  definition  of  barratry.  How  then  can  it  be  ap- 
plied to  this  case,  where  the  obvious  motive  of  the  act  wa^  to  make  the  cheap- 
est and  speediest  purchases  for  his  employers  ?  for  the  benefit  to  himself  from 
expediting  the  voyage  bore  no  comparison  to  theirs :  what  he  gained  in  receiv- 
ing his  commissions  sooner  would  in  part  be  balanced  by  receiving  so  much 
less  wages  reckoned  by  time.  Besides,  the  goin^  into  jyEbnina  was  not 
done  by  him,  as  master,  for  any  purpose  of  navigation,  but  as  supercargo,  for 
commercial  purposes.  Admitting  that  the  going  into  an  enemy's  port  for  this 
purpose  might  not  be  warranted  by  the  legal  import  of  the  captain's  instruc- 
tions ;  yet  if  he  erred  through  mistake,  and  intended  to  promote  his  owner's 
interest,  it  will  not  be  a  crime  as  against  those  owners.     And  though  the 

(a)  B.  R.  Tr.  25  G.  3.    Park  on  Insur.  ch.  Id,  near  tho  conclusion. 
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usage  of  the  txwde  will  not  legalize  the  aet,  it  serves  to  shew  quo  ontmo  it  wu 
done.  The  amis  and  ammunition  were  not  sold  to  the  Dutch  for  the  purpose 
of  hostility,  but  as  the  common  articles  of  barter  with  the  natives  of  the  coun* 
try  for  slaves.  All  the  cases,  which  shew  that  deviation,  unless  made  with 
intent  to  prejudice  the  owner,  is  not  barratry,  apply  to  this  case :  For  s<»ne 
benefit  is  derived  to  the  captain  even  frmn  the  protraction  of  the  voyage.  It 
is  not  enough  that  the  act  is  illegal,  unless  the  nuUus  animus  be  specially  di- 
rected against  the  owner.  If  the  captain  were  guilty  of  murder,  d&c.  upon  a 
collateral  occasion,  whereby  a  prejudice  ensued  to  his  owner,  that  would  not 
be  barratry.  In  Moss  v.  Byrom  the  captain's  act  was  that  of  a  pirate  and  rob* 
her,  done  in  direct  contravention  of  the  order  of  his  owner,  and  of  the  charter- 
party  under  which  he  was  sailing.  But  this  was,  at  most,  a  mere  error  in 
judgment  And  the  supposed  generality  of  the  doctrine  laid  down  in  the  for- 
mer  case  was  corrected  and  explained  in  Phifn  v.  The  JR.  Ex.  Ass.  Company. 
The  only  case,  which  bears  at  all  the  other  way,  is  that  of  Uie  evasion  of  the 
port  duties ;  of  which  there  is  a  very  imperfect  account :  and  non  eonstai  with 
what  intent  the  attempt  was  made. 

Lord  Ellbnborough,  C.  J.  As  the  question  raised  involves  in  it  the  nature 
and  definition  of  barratry  in  general,  the  Court  will  look  into  the  cases,  and 
particularly  that  of  the  port  duties,  if  any  further  information  can  be  obtained 
of  it,  before  they  deliver  their  opinion.  But  I  cannot  refrain  from  makins  a 
few  observations  at  present  upon  the  argument  which  has  been  urged.  It  has 
been  asked,  how  is  this  act  of  the  captain  in  going  to  D'Ebaina,  in  order  to 
purchase  the  cargo  for  his  owners  cheaper  and  more  expeditiously,  a  breach  of 
trust,  as  betweeta  him  and  them  ?  Now,  I  conceive  that  the  trust  reposed  in 
the  captain  of  a  vessel  obliges  him  to  obe^  the  written  instructions  of  his 
owners  where  they  give  any  :  and  where  his  instructions  are  silent,  he  is  at  all 
events  to  do  nothing  but  what  is  consonant  to  the  laws  of  the  land,  whether 
with  or  without  a  view  to  their  advantage :  because  in  the  absence  of  express 
orders  to  the  contrary,  obedience  to  the  law  is  implied  in  their  instructions* 
Therefore  the  master  of  a  vessel,  who  does  an  act  in  contravention' of  the  laws 
of  his  country,  is  guilty  of  a  breach  of  the  implied  orders  of  his  owners.  I 
cannot,  therefore,  for  a  moment  suffer  it  to  be  supposed  that  a  captain  is  not 
goilty  of  a  breach  of  trust  to  his  owners,  who,  in  contravention  of  the  law, 
the  observance  of  which,  nothing  being  expressed  to  the  contrary,  is  implied 
in  their  orders,  does  an  act  which  is  injurious  to  them. 

His  Lordship,  a  few  days  afterwards,  delivered  the  judgment  of  the  Court 

The  question  in  this  case  is,  whether  a  loss  of  a  ship  incurred  by  an  illegal 
act  of  the  master,  not  authorized  by  his  owners,  in  going  into  D'Ebnina,  a 
IJuteh  and  enemy's  port  on  the  coast  of  Africa,  and  trading  there  for  slaves 
by  a  barter  of  arms  and  warlike  stores,  on  account  of  which  illegal  traffic  the 
teasel  insured  was  seized  by  a  king's  ship,  and  afterwards  condemned  in  the 
West  Indies,  be  barratry ;  or  whether,  as  contended  on  the  part  of  the  defend- 
ant, in  order  to  constitute  barratry,  the  act  should  not  appear  to  have  been 
done  with  a  view  of  promoting  the  master's  benefit  to  the  prejudice  of  his 
owners.  It  is  extraordinary  that  this  species  of  loss,  occasioned  by  the  mis- 
conduct of  the  master,  selected  and  appointed  as  he  is  by  the  owners  them- 
selves, and  liable  to  be  dismissed  by  them  only,  shoald  ever  have  been  made 
the  subject  of  insurance ;  and  it  is  the  more  so,  as  it  has  an  impolitic  tendency 
to  enable  the  master  and  owners,  by  a  fraudulent  and  secret  contrivance  and 
understanding  betiyeen  themselves,  to  throw  the  ill  success  of  an  illegal  ad- 
venture, of  which  the  benefit,  if  successfiil,  would  have  belonged  solely  to 
themselves,  upon  the  under-writers.  So,  however,  it  is,  that  this  description 
of  loss  has,  from  the  earliest  times,  held  its  place,  as  a  subject  of  indemnity, 
in  British  policies  of  insurance.  The  origi&al  meaning  or  this  term  is  to  be 
collected  from  the  JUaHan  language,  and  is,  according  to  JDufresne's  Glossary, 
verbum  Barratria,  "fraus,  dobss,  aui  fit  im  OmlraMim  H  VrnditianUus:* 

Vol.  It.  45 
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He  does  not  apply  it  in  any  marine  sense,  or  with  reference  to  the  particular 
relation  of  master  and  owners.  In  that  sense^  however,  in  which  it  b  peco- 
liariy  used,  as  applied  to  subjects  of  British  marine  insurance,  in  the  earliest 
reported  case  which  we  find  on  the  subject,  it  is  considered  as  being  precisely 
tantamount  to  fraud,  in  the  particular  relation  which  subsists  between  master, 
mariners,  and  owners;  being  such  by. which  a. loss  may  happen  to  the  subject 
matter  insured.  In  Knight  v.  Cambridge,  1  Strange  581,  where  the  breach 
was  assigned  in  a  loss  ** per  fraudum  et  negligentiara''  of  the  master;  and 
where  it  was  objected,  in  arrest  of  judgment,  that  the  fraud  and  negligence  of 
the  master  were  not  within  the  policy,  being  more  general  than  the  wwl  Bar- 
ratry ;  Raymond,  J.  in  the  report  of  the  same  case  in  8  Mod.  231,  held,  that 
"  per  fraudem  aut  negligentiam  would  not  have  been  good."(a)  So  that  the 
negligence  was  considered  as  immaterial,  and  ih^  fraud  as  being  the  substan- 
tial matter  constituting  the  barratry.  And  the  Court  (in  the  report  in  Strange) 
held  that  negligence  was  not  within  the  policy,  but  that  fraud  was.  Now,  as 
no  limitation  is  put  upon  that  term  in  the  record  in  Knight  v.  Cambridge,  we 
must  understand  the  court  as  holding  that  fraud  and  barratry  were  in  effect 
words  of  co-extensive  import ;  that  is,  that  barratry  included  every  species  of 
fraud  in  the  relaticm  of  the  master  to  his  owners,  by  which  the  subject  matter 
insured  might  be  endangered.  The.  particular  manper  in  which  the  loss  was 
in  that  case  occasioned'  does  not  appear  in  any  of  the  reports  of  it,  either  in 
Strange,  Lord  Raymond,  or  8  Modern.  But  a  MS.  note  of  Mr.  Ford  of  the 
argument  in  Stamma  v*  Brown,  in  referring  to  the  case  of  Knight  v.  Cam- 
hridge,  and  describing  the  question  in  that  case  upon  the  record,  iind  stating 
that  "  fraud  was  barratry,"  adds,  "  if  the  master  sail  out.of  the  port,  without 
ppying  port  duties,  whereby  the  goods  are  forfeited,  lost,  or  spoiled,  that  is  bar- 
ratry :"(6)  (and  which  probably  was  the  question  of  fact  decided  at  the  trial, 
or  upon  a  case  in  the  Common  Pleas.)  And  from  what  is  said  of  the  facts  of 
Knight  V.  Cambridge,  in  Vallejo  v.  Wheeler,  Cowp.  153,  both  by  counsel  and 
by  Lord  Mansfield,  it  was  a  case  in  which  the  captain,  whose  duty  it  was  to 
have  paid  the  port  duties  before  the  ship  went  out  of  port,  had  not  done  so; 
and  is  therefore  most  probably  the  same  case  as  is  alluded  to  by  Lord  C.  J. 
Lee,  in  Stamma  v.  Brown,  2  Stra.  1174,  where  he  compared  the  case  then  in 
question  ^*  to  the  case  of  a  sailing  out  of  port,  without  paying  duties,  whereby 
the  ship  was  subjected  to  forfeiture ;  and  which  had  been,  he  says,  holden  to  be 
barratry."  In  a  MS.  note  of  the  case  of  Stamma  v.  Brown,  which  was  read  to 
us  by  my  Brother  Lawrence,  Lord  C.  J.  Lee  defines  barratry  as  being  "  some 
breach  of  trust  in  the  captain  ez  maUficioy  And  in  the  note  of  the  same  case 
with  which  I  have  been  furnished  from  Mr.  Ford!s  MS.  Lord  C.  J.  Lee  says, 
"  barratry  must  be  ex  malefic^  with  intent  to  destroy,  waste,  or  embezzle  the 
"  goods ;  (that  it  must  be  remembered,  was  a  policy  on  goods,)  and  therefore 
"  although  this  might  be  a  deviation,. yet  I  do  not  see  how  it  can  be  considered 
"  as  barratry.  I  make  no  question  that  there  may  be  such  a  deviation  as  will 
*'  amount  to  barratry ;  as  where  the  master  deviates  to  burn,  sink^  destroy,  or 
"  throw  the  ship  into  the  enemy's  hands ;  or  where  he  has  benefit  by  the  deoia- 
*'  tion ;  as  if  he  himself  had  insured  the  goods :  and  therefore  it  was  a  mate- 
"  rial  part  of  the  case,  whether  the  master  had  any  benefit  by  this  alteration  of 
"  the  voyage :  for  that  might  have  been  evidence  oi  fraud  in  him,  &c."  Of 
course,  he  did  not  consider  the  benefit  of  the  master  as  a  necessary  ingredient 
in  the  constitution  of  barratry  in  all  cases,  but  only  as  a  pregnant  circumstance 

(a)  This  18  stated  in  the  margin  of  the  2d  edition  of  the  8th  vol.  of  Mod.  Rep.  in  1769. 
Fti2e  the  preface  to  that  edition  ;  but  it  is  not  in  th«  1st  edition  of  ]730,  nor  in  the  last, 
the  5th  edition  of  1795.  The  concluding  sentence  of  the  case, as  it  stands  in  the  edition 
of  1730,  (which  is  not  to  be  found  in  the  two  other  editions  I  have  referred  to)  is  as  fol- 
lows, "  And  they,  (the  whole  Court)  all  acreed  that  fraud  is  barratry,  though  negligence 
miffht  not ;  So  the  judgment  was  affirmed. 

(fr)  The  same  account  of  the  case  of  Knight  v.  Cawiridgt  is  given  by  the  counsel  on 
both  aides  in  the  MS.  argnment  of  9Umma  v.  Brown, 
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to  prove  the  existence  of  such  a  fraud  in  point  of  fact,  in  a  particular  case. 
In  Nuit  T.  BaurtKeu,  1  Term  Rep.  323,  Lord  Mansfield  defines  barratry 
nearly  in  the  same  terms,  viz.  as  partaking  of  something  criminal,  and  as  com- 
mitted against  the  owner  by  the  master  or  mariners.  And  Lord  Hardwicke, 
in  Lewen  v.  Suasso,  Posteth.  147,  tit.  Assurance,  had  before  defined  it  to  be 
"  an  act  of  wrong  done  by  the  master  against  the  ship  and  goods."  WilUs, 
J.  in  giving  the  judgment  of  the  Court  in  Lockyer  v.  Offley^  1  Term  Rep. 
262,  a  case  decided  just  before  that  6f  NtUt  v.  Bourdieu ;  and  upon  which 
occasion  he  must  be  understood  as  speaking  in  conformity  with  the  opinion 
upon  this  point  of  Mr.  Justice  BuUer^  who  was  then  present:  and  probably 
after  some  communication  on  the  subject  with  Lord  Mansfield  also,  who  hap- 
pened then  to  be  absent ;  defines  barratry  as  including  *'  every  species  of  fraud 
or  knavery  of  the  master  of  the  ship,  by  which  the  freighters  or  owners  (the 
freighters  in  that  case  were  owners  pre  tempore)  are  injured."  And  in  Vcdl^o 
V.  Whuler^  Cowp.  166,  Aston,  J.  after  stating  that  the  conduct  of  the  master 
was  clearly  i>arratry,  adds,  as  the  reason  which  induced  him  to  form  that  con- 
clusion, "  for  he  was  acting ^br  hi$  awn  benefit,  without  intending  any  good  to 
his  owner,  and  without  his  consent  and  privity :"  Here  considering,  as  hord 
C.  J.  Lee  had  done  before  in  Stamma  y.  Braum,  the  circumstance  of  private 
benefit  accruing  to  the  master  as  evidence  of  fraud  in  him  in  the  particular 
case,  and  not  essential  to  its  constitution  in  all  cases  whatever.  And  he  adds 
afterwards,  "I  am  clearly  of  opinion  that  this  change  of  the  voyage  for  an 
iniquitous  purpose  was  barratry ;  which  is  not  confined  to  the  running  away 
with  the  ship,  "  but  comprehends  every  species  of  fraud,  knavery,  or  criminal 
conduct  in  the  wuuter,  by  which  the  owners  orfreighttrs  are  injured*  He  does 
not  add,  "  and  by  which  the  master  is  benefitted;"  which  he  must  have  done, 
if  he  had  considered  the  actual  or  intended  benefit  of  the  master  as  essential 
to  the  definition  of  barratry.  In  Robertson  v.  Ewer,  1  Term  Rep.  127,  Bui- 
ler,  J.  upon  the  trial,  was  of  opinion^  and  it  does  not  appear  upon  the  argu- 
ment to  have  been  denied  by  the  Court,  that  sailing  out  of  port  without  leave, 
in  breach  of  an  embargo,  in  consequence  of  which  the  owners  afterwards  sus- 
tained a  loss,  in  respect  of  seamen's  wages  and  provisions,  by  the  detention  of 
the  ship,  was  barratry.  The  only  question  made  by  the  Court  was,  whether 
a  loss  of  this  kind  were  recoverable  on  a  policy  upon  the  body  of  the  ship. 
And  although  it  was  urged  in  argument  for  the  defendant,  that  what  was  done 
by  the  master  had  been  intended  for  the  benefit  of  the  owners,  the  Court  did 
not  advert  to  it  as  a  point  at  all  material  to  the  decision  of  the  question.  In 
Moss  V.  Byrom,  6  Term  Rep.  379,  where  a  master,  under  letters  of  marque 
defective  in  point  of  validity  for  want  of  a  certificate,  and  which  had  been  put 
on  board  by  the  owners  with  a  view  to  encourage  seamen  to  enter,  and  with- 
out any  intention  of  their  being  used  for  the  purpose  of  cruizing,  had  cruized 
for  and  taken  a  prize,  and  had  afterwards  libelled  such  prize  for  condemna- 
tion in  the  name  of  himself  and  his  owhers,  in  a  port  in  the  West  Indies,  and 
during  his  stay  there  on  that  occasion  was  lost ;  this  was  holden  by  Lord  Ken^ 
yon  and  the  rest  of  the  Couft  to  be  barratry.  After  these  various  decisions  of 
courts  of  law,  we  are  certainly  warranted  in  pronouncing  that  a  fraudulent 
breach  of  duty  by  the  master,  in  respect  to  his  owners ;  or,  in  other  words,  a 
breach  of  duty  in  respect  to  bis  owners,  with  a  criminal  intent,  or  ex  maleficio,  is 
barratry.  And  with  respect  to  the  owner  of  the  ship  or  goods,  whose  interest 
is  to  be  protected  by  the  policy,  it  can  make  no  difference  in  the  reason  of  the 
thing,  whether  the  prejudice  he  sufl^rs  be  owing  to  an  act  of  the  master,  in- 
duct by  motives  of  advantage  to  himsdf,  malice  to  the  owner,  or  a  disregard 
to  those  laws  which  it  was  the  inaster's  duty  to  obey,  and  which  (or  it  would 
not  be  barratry)'  his  owners  relied  upon  his  observing.  It  has  been  strongly 
contended  on  the  part  of  the  defendant,  that  if  the  conduct  of  the  master, 
although  criminal  in  respect  of  the  state,  were  in  his  opinion  likely  to  advance 
his  owner's  interest,  and  intended  by  him  lo  do  so,  it  will  not  be  barratry.    But 
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to  this  we  cannot  assent  For  it  is  not  for  him  to  judge  in  cases  not  intmated 
to  his  discretion,  or  to  suppose  that  he  is  not  breaking  the  trust  reposed  in 
him,  but  acting  meritoriously,  when  he  endearoufs  to  advance  the  interest  of 
his  owners  by  means  which  the  law  forbids,  and  which  his  owners  also  mttst 
be  taken  to  have  forbidden,  not  only  from  what  ong^t  to  be,  and  therefore 
must  be  presumed  to  have  been,  their  own  sense  of  public  duty,  but  also  from 
a  consideration  of  the  risk  and  loss  likely  to  follow  from  the  use  of  such 
means.  In  laying  down  this  doctrine  we  feel  ourselves  supported  by  the  seve- 
ral eminent  authorities  already  referred  to.  And  in  giving  this  opinion  we  do 
not  feel  any  apprehension  that  simple  deviations  will  be  turned  into  barratry, 
to  the  prejudice  of  the  under-writers ;  for  unless  they  be  accompanied  with 
fraud,  or  crime,  no  case  of  deviation  will  fall  withiii  the  true  definition  of  bar« 
ratry,  as  above  laid  down. 

Another  argument  was  used,  which  hardly  appears  to  have  been  used  seri- 
ously  ;  namely,  that  the  captain  in  this  case  united  in  himself  the  two  charao- 
ters  of  supercargo  and  captain :  and  that  as  captain  he  must  be  considered  as 
obeying  the  directions  of  has  owners,  given  to  himself,  the  captain,  by  him- 
self in  his  character  of  supercargo.  It  is  sufficient  to  state  such  an  argument, 
to  shew  that  it  can  have  no  weight.  The  directions  of  the  owners  as  to-the 
conduct  of  the  voyage,  and  as  to  places  where  the  trade  was  to  be  carried  on, 
are  to  be  looked  for  in  their  instructions:  which  coupled  with  their  duty  to 
thehr  country,  must,  during  every  moment  of  the  voyage,  be  considered  as 
either  expressly  or  impliedly  directing  the  captain  to  conduct  the  ship  to  those 
places  only  where  traae  might  be  carried  on  without  violating  the  laws  of  their 
country.  For  these  reasons  we  are  of  opinion,  that  the  rule  nisi  which  has 
been  obtained  in  this  case,  must  be  discharged.(l) 


Doe,  on  the  several  Demises  of  Nathaniel  Bates,  and  Ann  his 
Wife,  V.  Clayton  and  Another. 

8  East,  141.    Nov.  28, 1806. 

One  9«ifed  in  f^,  having  only  one  daughter  Ji.  married  to  JV.  B,  and  two  grandsoM  W. 
7.  B.  and  M.  B.  devised,  **  as  for  my  worldly  and  temporal  esutes,  die.  I  give  to  JV. 
B.  Is, ',  and  devised  that  he  shdUl  not  come  upon  my  premises  or  hereditaments  on  any 
account  whatsoever.  Then  aAer  givinir  a  legacy  to  his  grandson,  M.  B.  he  devised  to 
his  daughter  202.  a  year  out  of  the  profits  of  his  kstate  or  lands  at  Eaton :"  and  then 
devised  to  hie  grandaon,  W.  T.  B.  «« all  hie  messuage  and  dwelUng-honse  situate  at 
Eaton  aforesaid,  with  all  hereditaments,  Slc,  thereunto  belonging,  £g,  and  that  W,  T. 
B.  when  21,  shall  enter  upon  and  enjoy  the  abovt-meniioned  estates,  situate  at  Eaton 
aforesaid  :  but  that  if  be  should  leave  his  profession,  all  his  right  and  title  to  the  estate 
devised  shall  devolve  and  descend  to  his  brother  M.  B.  Held  that  in  order  to  effectu- 
ate the  intention  of  the  devisor  to  exclude,  at  all  events,  his  eon-in-law  Xf.  B,  from 
taming  upon  hit  DremiMff,  Ac.  (which  be  would  otherwise  be  entitied  to  do  as  tenant 
b]r  the  curtesy,  if  .his  son  !F,  7.  B.  died  before  his  mother);  W.  T,  B.  took  a  fee. 
Aided  too,  as  that  construction  was,  bv  the  introductory  words  as  to  his  worldly  estate  ; 
by  giving  JV.  B.  Is. ;  bv  the  annuity  for  life  to  his  daughter,  paycble  out  of  the  same 
estate  ;  and  from  the  direction  for  the  estate  to  descend  and  devolve  to  M.  B.  if  his 
elder  brother  9V,  7.  B.  nhould  leave  hia  profession :  (in  which  event  M.  B.  would  only 
have  taken  pur  autre  vie.)    Bat  held  that  the  aanuity  devised  to  his  daughter  J.  out 

^  qf  the  prqfils  of  the  estate^  beinc  no  charge  %mon  the  devisee^  or  upon  the  estate  given 
to  him,  would  not  have  eassed  the  fee  to  W.  T.  B. :  nor  would  the  word  estate^  as 
here  used  in  the  devise  to  nim  ;  being  by  reference  restricted  to  the  antecedent  words. 

'IN  ejectment  for  lands  in  Littk  Eaton^  in  the  county  of  Leicester,  tried  at 


(1)  Theprinciple  of  this  decision  was  recognized  by  the  Supreme  Court  of  Connecti- 
eitl,  June  Term,  1811,  in  the  case  of  Broum  ^  at.  v.  The  Union  Insurance  Company  at 
J«M  Lond^.  8e  also  Heyman  ^  al.  v.  Parish,  2  Campb.  1 50.  Calhoun  v.  The  Insurance 
Company  ef  Ponnsylvama,  1  Binn.  293.  WUeoeks  ^  oL.  v.  The  Union  huuranea  Com- 
pany, 2  Qinn.  574.    Doederor  v.  The  Delaware  fnsmramee  Company^  decided  by  Judge 
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LdeesHr  before  Ckambre,  J.  a  verdict  was  taken  for  the  plaintiff,  tubjeet  to 
the  opinion  of  the  Court  upon  the  following  case. 

jiomas  Wright f  beinff  seised  in  fee  simple  of  the  premises  in  cpiestion,  bj 
will  duly  executed,  dated  the  25th  July  1705,  devised  as  follows :  ''  And  as 
for  my  worldly  and  temporal  estate  which  it  has  pleased  God  to  endow  me 
with,  I  dispose  thereof  in  the  following  manner.  First,  I  give  and  bequeath 
unto  Naih.  Boies,  Is,  at  the  time  of  my  decease,  or  when  called  for :  and  I 
farther  devise,  that  the  aforesaid  N.  Bates  skatt  not  eame  vpon  my  premises  or 
kereditaMenis  an  any  account  whatsoever,  I  also  give,  devise  and  bequeath 
unto  my  grandson  Matthew  Bates  400/.  to  be  paid  at  the  age  of  31  years : 
100/.  of  it  is  now  in  security  by  bond  from  my  wife's  nephew  J,  Clayton, 
which  was  part  of  my  wife's  portion :  and  the  other  300/.  arising  from  the 
profits  of  my  estate  and  money  at  interest  I  also  give,  devise  and  bequeath 
to  my  daughter  Ann  20/.  per  annum,  during  the  term  of  her  natural  life,  to  be 
paid  half«year]y  out  of  the  profits  of  my  estate  or  lands  at  Eaton."  And  then 
after  some  specific  legacies  of  plate  and  furniture,  and  bequeathing  the  resi* 
due  of  his  household  goods,  with  his  books,  6lc.  between  his  two  grandsons 
Wright  Thomas  and  Matthew  Bates  equally ;  he  says,  "  And  I  do  hereby 
give,  devise  and  bequeath  unto  my  grandson  Wright  Thotnas  Bates,  all  that 
messaage  and  dwelling-house  situate  at  Eaton  aforesaid,  with  all  houses  and 
hereditaments  thereunto  belongmg,  and  also  all  those  parcels  of  land  situate 
in  the  lordship,  mrecincts,  and  territories  of  Eaton  aforesaid,  now  in  my  own 
and  Geo.  Blankky's  occupation,  and  to  continue  so  until  Michaelmas  1801 , 
And  my  will  further  is,  that  my  grandson  Wright  Thomas  Bates  when  he  ar- 
rives at  the  age  of  21  years,  shSl  entcfr  upon  and  enjoy  the  ab&vementioned 
BSTATB,  with  the  hereditaments  thereunto  belonging  situate  at  Eaton  afore^ 
said.  And  my  will  further  is,  that  if  my  grandson  Wright  Thomas  Bates 
should  make  an  error  and  run  away  from  nis  profession  that  he  is  now  settled 
in,  all  his  right  and  tide  and  claim  to  the  estate  of  lands  and  houses  that  I 
have  now  devised  to  him  shall  devolve  and  descend  to  his  brother  Matthew 
Bates,  And  I  do  hereby  make  and  ordain  my  grandson  Wright  Thomas 
Bates,  upon  his  good  behaviour,  to  be  mysole  executor."  The  premises  above 
devised  are  the  premises  in  question.  The  testator  died  seised  in  November 
1797,  leav'mg  only  one  child  Ann,  one  of  the  lessors  of  the  plaintiff,  and  who 
had  been  married  many  years  to  Nath.  Bates,  the  other  lessor  of  the  plaintiff, 
by  whom  she  had  two  children,  Wright  Thomas  Bates  and  Matthew  Bates, 
The  testator  died  possessed  of  personal  assets  sufficient  to  pay  his  debts  and 
the  legacy  of  400/.  bequeathed  to  bis  grandson  Matthew,  and  the  several  other 
legacies.  Ann  Bates  had  for  several  years  previous  to  and  at  the  time  of  the 
death  of  the  testator,  together  with  her  two  children,  lived  apart  from  her  hu»> 
band  and  with  the  testator,  at  whose  expence  thev  were  maintained  and  the 
children  educated.  Wright  Thomas  Mates,  at  the  time  of  his  grandfather's 
making  his  will  and  until  his  decease,  was  an  apprentice  to  an  apothecary, 
and  complied  with  the  terms  of  the  will  in  every  respect,  and  continued  in  his 
profession  conformably  thereto.  Upon  his  attaining  the  a^e  of  21,  he  entered 
upon  the  estate  and  premises  so  devised  to  him,  and  enjoyed  the  rents  and 
profits  thereof  till  the  time  of  his  death,  without  issue,  in  June  1802.  And 
by  his  will  duly,  executed,  dated  25tb  of  March  1802,  W.  T,  Bates  devised 
the  estate  in  question,  together  wKh  his  personal  estate,  to  the  defendants,  in 
trust  to  convert  the  same  into  money,  and  after  payment  of  his  debts  and  fu- 
neral expences  to  place  the  money  out  at  interest,  and  pay  such  interest  to  the 
sole  use  of  his  mother  for  the  maintenance  of  herself  and  her  son  Matthew 

Wmskington  in  the  Circuit  Court  of  the  UniUd  States,  cited  S  Binn.  581.  Jflntyre  v. 
Browne,  1  Johns.  229.  6  Mass.  Rep.  117.  Abbott  on  Shipping  194 , 5, 6.  (Story's  edit.) 
pftrticuUrly,  the  learned  editor's  note.  {See  also,  (rrim  ▼.  PhmUx  Ins.  Co.,  13  Johns. 
451.  Vos  ▼.  Un,  Im.  Co.,  S  Johns.  Cu.  IlS7.  SuMey  v.  Ddt^uU,  2  Caines,  228.  i^ 
t^fseo  Int.  Co,  v.  ComUor^  3  Pet.  222.    JImar,  Ins.  Co.  v.  Dwthom,  12  Wead.  463.— W.] 
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until  the  Utter  should  attain  the  age  of  21  years;  then  to  pay  Matthew  100/. 
in  addition  to  the  400/.  left  him  by  his  grandfather :  continuing  the  remainder 
at  interest  for  his  mother  during  her  li^,  and  then  to  pay  tfie  principal  to  his 
brother  Matthew.  The  question  was,  whether  Wright  Thomas  Bates  took  a 
fee  in  the  estate  in  question,  under  the  will  of  his  grandfather  Thomas  Wright^ 
or  only  an  estate  for  life  1  If  the  latter,  the  verdict  to  stand  :  if  the  former, 
the  verdict  to  be  entered  for  the  defendants. 

The  case  was  argued  on  a  former  day,  by  Reader  for  the  plaintiff,  and  Tork- 
ington  for  the  defendants :  but  as  the  arguments  turned  wholly  on  the  inten- 
tion of  the  devisor,  to  be  collected  from  the  particular  provisions  of  his  will, 
and  are  adverted  to  in  the  judgment  of  the  Court,  they  need  not  be  repeated. 
After  time  taken  for  consideration. 

Lord  EiXENBOROuGH,  C.  J.  delivered  judgment. — ^The  question  is,  whether, 
by  the  will  of  Thomas  Wright,  his  grandson  Wright  Thomas  Bates  took  an 
estate  in  fee,  or  for  life  only  ;  inasmuch  as  in  the  devise  to  him  there  are  no 
words  of  limitation,  without  which  a  fee  will  not  pass,  unless  there  be  other 
words  in  the  will  to  shew  the  testator's  intent  to  pass  a  fee,  or  unless  the  de- 
vise be  for  some  special  purpose,  which  cannot  be  effected  without  a  larger 
estate  than  an  estate  for  life?  The  introductory  clause  of  the  will,  it  is  ad- 
mitted, is  not  sufficient  of  itself  to  pass  a  fee :  nor  will  the  annuity  given  to 
the  testator's  daughter,  of  20/.  a  year,  for  her  life^;  as.  it  is  given  out  of  the 
profits  of  the  estate,  and  is  no  charge  on  the  devisee,  or  on  the  estate  given  to 
him.  And  though  the  word  estate  be  used,  (which  in  most  cases  will  carry  the 
whole  interest  which  a  testator  has,)  yet,  as  it  is  in  this  case  by  its  reference 
restricted  to  the  antecedent  words  of  Revise,  it  cannot  pass  a  fee,  as  those  an- 
tec^ent  words  will  not  do  so.  It  is  then  to  be  seen  whether'  in  order  to  effect 
tuate  the  views  of  the  testator,  as  collected  from  his  will,  it  be  necessary  to 
give  such  estate.  The  objects  which  he  had  in  view  seem  to  have  been,  first, 
Uie  exclusion  of  bis  son-in-law  from  any  advantage  from  his  estate,  of  which 
he  would  have  been  tenant  by  the  curtesy,  if  it  had  been  permitted  to  descend 
to  his  daughter ;  and,  secondly,  to  prevent  his  grandson  Wright  Tkmas  Bates 
from  deserting  the  business  in  which  he  was  engaged,  and  which  he  might  be 
induced  to  leave,,  if  an  unqualified  right  in  tlve  testator's  estates  were  given 
him.  These  appear  to  have  been  the  testator's  objects,  from  the  legacy  of  one 
shilling  given  to  his  daughter's  husband ;  from  the  testator's  desire  that  the 
husband  should  not  come  upon  his  premises  or  hereditaments  on  any  account 
whatever ;  from  his  giving  his  daughter  an  annuity  of  20/.  a-year  during  the 
term  of  her  natural  life,  payable  out  of  the  profits^of  his  lands  or  estate  at  JS^h 
ton;  and  from  his  direction,  that  if  his  grandson  Wright  Thomas  Bates 
should  make  an  error,  and  run  away  from  his  profession,  his  right,  title,  and 
claim  to  the  estate  of  lands  and  houses  devised  to  hipv  should  descend  and 
devolve  to  his  brother  Matthew  Bates,  Let  us  then  see  if  for  these  purposes 
it  be  necessary  that  the  grandson  >  Wright  Thomas  Bates  should  take  a  fee. 
And  to  induce  him  to  continue  in  his  profession,  it  does  not  seem  necessary 
that  he  should :  for  the  loss  of  the  estate  for  his  life,  and  the  depriving  him 
during  that  period  of  the  advantages  of  it,  (the  enjoyment  of  which  mig^t 
lead  him  to  think  the  pursuit  of  his  profession  to  be  no  longer  an  object,) 
might  very  effectually  answer  that  purpose  of  the  testator,  who  might  not 
mean  that  Wright  Thomas  Bates* s  children  should  have  no  advantage  from 
bis,  the  testator's  estates,  in  case  their  grandmother,  the  testator's  daughter, 
should  let  it  descend  to  them ;  although  their  father  might  make  an  error,  and 
run  away  from  his  profession.  The  removing  of  that,  which  in  the  appr^ 
hension  of  the  testator  might  operate  as  an  inducement  to  him  to  quit  his  pro- 
fession, during  the  whole  time  it  was  capable  of  being  exercised,  and  the 
leaving  him  under  the  same  tiecessity  to  carry  it  on  as  was  the  occasion  origi- 
nally of  his  being  placed  in  it,  might  very  reasonably  be  thought  by  the  tes- 
tator a  sufficiently  powerful  security  for  his  grandson's  continuing  in  it ;  al- 
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though  in  the  event  of  his  surviving  his  mother  the  reversion  in  fee  might 
come  to  him.  So  that  it  does  not  seem  necessary,  for  the  purpose  of  accom* 
plishing  the  latter  object  of  the  testator,  to  give  to  Wfigki  Thomas  Boies 
more  than  an  estate  for  life,  determinable  on  nis  running  away  from  his  pro- 
fession ;  with  a  limitation  to  Matthew  Bates,  in  that  event,  of  an  estate  for  the 
life  of  his  brother.  And  this  is  the  natural  construction  of  the  devise  to  Mat- 
thew Bates,  which  furnishes  no  inference  that  the  estate  before  given  was 
meant  to  be  more  than  an  estate  for  life :  for  it  refers  to  what  was  before  given 
to  his  brother :  and  the  testator  does  not  seem  to  have  had  any  particular  rea- 
son for  limiting  his,  Wright  Hiomas  Bates's  estate  to  MtUthew  Bates,  except 
for  the  purpose  of  obliging  his  eldest  grandson  to  continue  in  his  profession. 
But  with  respect  to  the  other  object  of  the  testator,  viz.  that  of  excluding  his 
son-in-law  from  any  advantage  from  his  estates,  it  does  not  appear  to  us  that 
this  object  can  be  sufficiently  answered,  unless  the  grandson  Wright  Thomas 
Bates  took  an  estate  in  fee ;  inasmuch  as  in  the  event  which  has  happened, 
namely,  of  Wright  Thomas  Bates's  dying  in  the  lifetime  of  his  mother,  (and 
that  was  an  event  not  so  unlikely,  as  not  to  have  been  probably  contemplated 
by  the  testator,)  the  lessor  of  the  plaintiff,  Nathaniel  Bates,  would,  as  he 
now  insists,  be  entitled  to  the  lands  devised  as  tenant  by  the  curtesy,  if  bis 
son  Wright  T%}mas  Bates  took  only  an  estate  for  life.  The  testator  appears 
to  have  considered  his  will  as  giving  to  his  devisee  a  power  of  preventing  bis 
son-in-law  from  coming  upon  his  estates;  for  he  desires  that  he  shall  not  come 
upon  hb  premises  and'  hereditaments  on  any  account  whatsoever ;  which  re- 
quest could  only  operate  by  being  addressed  to  some  person  who  might  have 
the  power  of  preventing  him  fVom  coming  upon  those  premises  and  heredita- 
liients,  and  could  only  operate  for  so  long  a  time  as  such  person  had  that 
power.  And  therefore  if  the  devisee,  Wright  Thomas  Bates,  took  but  an 
estate  for  life,  on  his  death  this  object  of  the  testator  would  be  no  longer  at- 
tainable ;  and  he,  whom  the  testator  desired  might  not  come  upon  his  premi- 
ses on  any  account  whatsoever,  would  by  law  be  entitled  to  a  freehold  i^ 
them,  and  to  enter  and  take  possession  of  them.  This  the  devisot  could 
never  mean :  for  there  is  no  reason  to  think  it  was  his  i^ish  to  prevent  his 
coming  on  the  estate  during  the  life  only  of  the  grandson  ;  but  that  he  should 
not  at  any  time  during  his  own  life  come  upon  it ;  and  therefore,  to  give  effect , 
to  that  devise,  the  devisee  must  have  been  intended  to  take  an  estate  commen- 
surate with  that  desire ;  and  as  an  estate  for  life  would  not  be  adequate  to 
such  purpose,  it  follows  that  the  devisee  must  have  been  intended  to  take  a 
fee.  This  construction  m^y  be  considered  as  in  a  degree  aided  by  the  intro- 
ductory words  of  the  will  respecting  his  worldly  and  temporal  estate,  ^c, 
which  are  allowed  to  have  some  weight  in  cases  where  the  intent  of  the  tes- 
tator is  doubtful,  and  where  there  are  other  words  in  the  will  to  carry  his  in- 
tent into  effect :  and  also  by  the  devise  to  his  daughter,  who  was  his  heir  at 
law,  of  .an  annuity  for  her  life  out  of  the  profits  of  his  estates.  For  it  is  hiffh- 
ly  improbable,  when  he  made  a  partial  provision  for  her  for  her  life  out  of  his 
estates,  that  he  should  mean  that  she  should  take  the  whole  of  them  upon  the 
death  of  his  eldest  grandson;  all  event  which  cannot  well  be  understood  to 
have  put  an  end  to  the  reasons  or  motives  which  induced  such  particular  dis- 
position of  his  property :  and^we  have  no  reason  to  think  that  the  devisor 
meant  to  have  dealt  more  favourably  by  his  son-in-law  in  the  event  of  his  grand- 
son's death,  than  he  expressly  did  when  his  grandson  was  living.  For  these 
reasons  we  are  of  opinion,  that  the  grandson  Wright  Thonuts  Bates  took  an 
estate  in  fee,  and  that  the  postea  must  be  delivered  to  the  defendant. 

Postea  to  the  Defendant. 
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Sir  Oswald  Modey,  Bart  an  Infant,  v.  W.  Massey,  Sir  J^  P. 
Mofiley,  Bart  and  Others,  Infants,  &c. 

8Ea•^149.    Not.  98, 1806. 


A.  having  an  estate  in  the  county  of  Monimoytk^  of  which  be  was  seised  in  fee  in  j 
41911,  and  another  estate  in  the  county  of  Radnor,  of  which  he  was  also  seised  in  fee, 
subjeot  to  the  uses  of  his  marriaf e  settlement ;  (by  which  he  oovenanted  to  conrej^  to 
the  use  of  himself  and  his  wife  lor  life,  remainder  to  his  first  and  other  sons  in  tail ;) 
which  left  him  in  equity  a  disposing  power  -over  the  reversion  only ;  both  which 
estates  had  formerly  belonged  to  an  uncle,  and  camoto  him,  the  one  djt  descent,  the 
other  by  purchase  from  anouer  co-heir  of  his  uncle ;  by  his  will,  misreciting  the  esute 
of  which  he  was  seised  in  fee  in  posseesion  to  be  in  the  county  of  Radnor  instead  of 
Monmowth;  and  misreciting  his  disposable  reversion  to  be  in  the  county  of  Monmamtk 
instead  of  Radttor,  devised  kis  ««ta<e  eo  misdescrtbed  to  be  t»  il.  which  was  in  truth 
the  reversionary  estate,  to  his  wife  for  life ;  remainder  to  his  only  son  for  lile  ;  remain- 
der to  his  sons  and  dsughters  in  tail,  in  strict  settlement ;  remainder  to  his  own  daugh- 
ter, Slc.  ;  and  devised  the  reversion  only  of  i^u  estate  so  misdescrtbed  to  be  in  M.  of 
which,  in  truth,  he  was  seised  >n  fee  absolute,  after  the  deaths  of  his  wile  and  only 
son  withouf  issue,  to  his  daughter,  Ac. ;  yet  held,  that  enough  appeared  on  the  &ee  of 
the  will,  which  also  described  these  estates  ma  formerly  hdongiag  to  hit  «nc2e,  to  shew 
that  the  devisor's  intent  was  to  pass  the  present  interesu  of  his  estate  in  fee  absolute, 
which  was  in  the  county  of  .V.  and  the  reversion  of  his  settled  estate  in  the  county  of 
R,  although  he  had  respectively  misdeseribed  their  local  situations. 

THE  Lord  Chancellor  sent  the  following  caw  for  the  opinion  of   this 
Court. 

In  the  year  1758,  John  Hope^  Eaq.  died  seised  in  fee  of  freehold  estates  in 
the  counties  of  McnmtnUh,  Radnor ^  and  Northumberland,  which  on  his  death 
descended  to  his  three  coheirs  at  law,  who  were  Mary  Jones  widow,  Thomas 
Tonman  Esq.,  and  Hannah  Jones,  wife  of  Thomtu  Jones  Esq.  By  inden- 
tures of  lease  and  release  dated  the  5th  and  6th  of  January  1762,  being  a 
settlement  made  previously  to  the  marriage  of  T,  Tonman  with  Dorothy 
Roberts ;  after  reciting  that  T  Tonman,  as  nephew  and  one  of  the  heirs  at 
law  of  John  Hope,  was  seised  in  fee  of  one  undivided  third  part  of  certain 
manors,  lands,  &c.  late  the  estate  of  John  Hope,  in  the  several  counties  of  North* 
^  umberland,  Monmouth,  and  Radnor ;  and  that  it  was  agreed,  that  a  division  of 
'  all  the  real  estates  of  John  Hepe  should  be  made,  and  that  after  such  division 
the  third  part  allotted  to  T  Tonman  should  be  conveyed  to  trustees  for  the 
uses  after  mentioned ;  it  was  covenanted  and  agreed,  that  T.  Tonman  should 
settle  his  allotment  of  the  said  manors  and  lands,  d&c.  to  the  use  of  himself 
for  life;  remainder  to  trustees  for  preserving  contingent  remainders,  &c. ; 
remainder  to  the  use  of  Dorothy  his  idtended  wife  for  life,  ibr  her  jointure, 
and  in  satisfaction  of  dower ;  remainder  to  the  use  of  the  first  and  other  bods 
of  the  marriage  successively  in  tail ;  remainder  to  the  use  of  himself  T.  Ton- 
man  in  fee.  By  indentures  of  lease  and  release  of  the  20th  and  21st  of  April 
1762,  between  T  Tonman,  Mary  Jones,  Hannah  Jones,  and  Thomas  Jones, 
her  husband,  a  partition  of  John  Hope^s  estates  was  made ;  and  thereby  the 
whole  of  those  estates  in  the  county  of  Monmouth  was  allotted  and  conveyed 
in  severalty  to  Hannah  Jones  and  her  heirs,  for  her  third :  certain  parts  of 
his  Radnorshire  estates  were  allotted  and  conveyed  in  severalty  to  Mary  Jones 
and  her  heirs,  for  her  third ;  and  other  parts  of  the  Radnorshire  estates  were 
-allotted  and  conveyed  in  severalty  to  T  Tonman  and  his  heirs,  for  his  thh-d ; 
of  which  latter  T  Tonman  thereby  became  seised  in  fee,  subject  however  to 
the  trusts  of  the  said  settlement  In  the  year  1763,  T.  Tonman,  in  considera* 
tion  of  2300/.  purchased  of  T.  Jones  and  Hannah  his  wife  the  Monmouthshire 
estates  allotted  to  the  latter  for  her  third ;  and  the  same  were,  by  indentures 
of  lease  and  release  of  the  14th  and  15th  of  January  1763,  conveyed  to  T 
Tonman  in  fee.  T  Tonman  had  issue  by  Dorothy  his  wife  a  son  John,  since 
deceased,  and  a  daughter  EUzabeth.     T  Tonman  made  his  will,  dated  the 
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98tk  of  Jmmatf  1787,  dttly  oDeeuted,  in  the  Mowing  words :  ''  Wker§a$  lam 
**  seised  in  fee  of  a  meiBaaffO  or  dweUtng-hoose,  and  serera]  lands  and  heredi* 
'*  laments  in  the  parish  of  JJmnwmgtU'NmJk  Meilim,  m  the  camUy  of  Radnor, 
"  and  of  a  moiety  of  a  messuage  or  dwelling-hoase,  with  several  lands,  here* 
**  ditaments,  and  appurtenances  thereinto  betooging,  in  the  ptirish  of  Oid 
*'  Radnor  in  the  said  county  of  Radnor  :  and  I  am  also  seised  i^  ike  reversion 
**  in  fee,  ezpectani  an  ike  death  of  my  wife  Dorothy,  and  on  ^  death  of  my 
**  son  John  withaut  issue,  of  dioers  messuages,  kmds,  and  hereditaments,  with 
^  their  e^ppurtenanees,  in  the  several  emantiesof  Monmouth  and  'Nvrthmmber* 
^*  kmd,  iMeh  were  part  of  the  estate  of  my  late  uncle  John  Hope  deceased: 
**  Now  I  do  give  and  devise  all  my  said  estate  in  the  said  county  of  Radnor, 
^*  with  their  and  every  of  their  appartenants,  unto  my  wife  Dorothy  for  her 
"natural  life;  remainder  onto  my  son  John  tot  his  natural  life,  without  im« 
**  peachraent  of  waste;  remaindes  to  truslees  and  their  heirs  during  the  natu- 
**  ral  life  of  my  son  John,  upon  trust  to  preserve  contingent  uses,  d^o. ;  and 
'*  from  and  immediately  after  the  decease  of  my  said  son  John,"  (then  he  limits 
the  same  to  the  use  of  the  first  and  other  sons  of  his  son  John  to  be"  begotten 
Buecessively  in  tail ;  and  in  default  of  such  issue,  to  the  use  of  the  daughters 
of  his  SOD  John,  share  and^  share  alike,  as  tenants  in  common  in  tail,  with 
cross  remainders^)  **  And  as  for  and  concerning  the  reversion,  remainder,  and 
*'  inheritance  as  well  of  my  said  estates  in  the  said  county  of  Radn&r,  with 
*'  the  appurtenances,  from  and  immediately  after  the  determination  of  the  said 
^  several  and  respective  uses  and  estates  thereof  herein-before  limited,  and  as 
"  the  same  shall  respectively  end  and  determine,  asaUo  of  the  said  wwssuagu, 
**  lands  and  hereditaments  in  the  said  sevend  counties  of  Monmouth  and  North* 
**  umberland,  with  their  appurtenances,  from  and  after  the  death  of  my  said 
**  wife,  and  of  my  said  son  John  without  issue,  I  do  give  and  devise  the  same 
"  unto  and  to  the  use  of  my  daughter  EUzdbeth  for  her  natural  Hfe,  without 
''  knpeachment  of  waste ;  remainder  to  the  use  of  the  said  (trustees)  and  their 
"  heirs  to  preserve  the  eontti^ent  uses,  d&o."  (And  then  after  her  death  he 
limits  the  same  in  strict  settlement  to  the  use  of  her  first  and  ^Ahet  sons  soo* 
eessively  in  tail :  remainder  to  the  use  of  her  daughters  as  tenants  in  common 
in  tail,  with  cross-  remainders  between  them ;)  with  divers  remainders  over* 
The  testator  T.  Tonman  died  without  revoking  or  altering  his  will,  leavinghis 
wife  Dorothy  and  his  two  children  John  and  EHxaheth  him  surviving.  The 
testator  T.  Tomman  was  in  point  of  \vw. seised  in  fee  of  the -estates  tn  the 
county  of  Radnor,  of  which.his  will  states  him  to  be  seised  in  fee :  but  those 
estates  -  were  bound  in  equity  by  his  marriage  settlement  before  mentioned, 
under  which  he  was  at  the  time  of  making  his  will  and  at  the  time  of  hie 
death,  entitled  to  the  equitable  reversion  in  fee  thereof,  subject  to. the  prior 
trusts  of  his  nfarriage  settlement  of  the  5th  and  0th  of  January  1762 :  and 
the  testator  had  not,  at  tlie  time  of  making  his  will  and  at  his  death,  any  other 
estate  in  the  county  of  Radnor^  The  testator  in  point  of  feet  was  not  seised 
of  the  reversion  in  fee  of  the  estates  in  the  county  of  Monmouth,  xd^  which  his 
will  states  him  to  be  so  seised ;  but  he  was  at  the  time  of  making  his  will  and 
at  his  death,  seised  tn  fie  in  possession  of  the  estates  in  the  county  of  Mou^ 
mouth  which  had  been  allotted  to  Hannah  Jones  for  her  third  upon  the  above* 
mentioned  partition,  and  -which  estates  were  purchased  by  the  testator-  and 
eonveyed  to  him  by  the  said  deeds  of  the  14th  and  15th  of  January  1763. 
And  the  testator  had  not,  at  the  time  of  making  his  will  and  at  hia  death,  any 
other  estate  in  the  county  of  Monmouth.  Thequeetions  for  the  opinion  of  the 
Court  are, 

First,  Whether  John  Tonman  the  son,  by  virtue  of  the  will  of  Thomas 
Tonman,  took  any  and  what  interest  in  the  real  estate  in  the  coonty  of 
Monmouth,  of  which  T.  Tonman  was  so  seised  at  the  time  of  making  his 
said  will. 
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Second,  Whether  EUzabeth  Tomum  the  daughter  took  any  and  what  inte- 
rest by  virtue  of  the  said  will,  in  the  Mmmouthshire  estate. 

Third,  Whether  John  Tanman  took  any  and  what  interest  in  the  Radnor^ 
shire  estate. 

Fourth,  Whether  Elizabeth  Taiman  took  any  and  what  interest  in  the  Rod- 
narshire  estate. 

Wetherett  for  the  plaintifil     The*  devisor  was  seised  in  fee  in  possession  of 
the  Manmauthshire  estate  which  he  had  purchased  of  Jmus ; .  and  he  had  a  dis- 
posing power  over  the  reversion  only  ot  the  Radmorshire  estate ;  that  estate 
being  bound  in  equity  by  the  uses  of  his  marriage  settlement     But  in  the  re- 
cital of  his  will  he  has  reversed  the  local  description  of  the  two  estates ;  mis- 
deacribing  the  estate  of  which  he  was  seised  in  fee  in  possession,  as  being  in 
the  county  of  Radnor  instead  of  Monmouth ;  and  vice  versa  misdescribing  the 
reversionary  estate  which  he  had  to  dispose  of,  as  lying  in  the    county  of 
Monmouth  instead  of  Radnor;  (for  in  fact  he  had  no  estate  in  Nortkumber* 
land.)    If  this  mistake  oan  be  corrected,  all  the  devises  severally  made  of 
each  estate  will  take  place  of  course ;  which  otherwise  are  for  the  most  part 
incongruous  and  inapplicable.     First,  the  mistake  is  judicially  apparent  upon 
the  face  of  the  will ;  and  by  comparing  the  recital  with  the  disposing  clauses, 
and  then  with  the  several  estates  whioh  he  had  to  dispose  of,  it  is  plain  that 
when  the  devisor  recites  that  he  was  seised  in  fee  (by  which  must  be  under- 
ittood  in  possession)  of  one  estate,  he  meant  his  estate  in  Monmouthshire^  in 
which  he  was  seised  of  the  absolute  fee ;  and  not  that  in  Radnorshire/m 
which  he  had  only  a  reversion  disposable :  and  that  when  he  recites  himself  to 
be  seised  of  the  reversion  in  fee,  expectant,  &c.  (which  was  the  exact  descrip- 
tion of  his  settled  estate)  of  another  estate,  he  must  have  intended  that  in  the 
county  of  Radnor ^  and  not  of  Monmouth^  where  he  had  no  such  reversion. 
Unless  therefore  this  verbal  mistake  can  be  rectified  by  the  apparent  intent  of 
the  devisor,  the  will  must  fall  to  the  ground  :  for  being  seised  only  of  the  re- 
version of  the  Radnorshire  estate  in  equity,  he  could  not  devise  it  to  present 
uses.     Nor  on  the  other  hand,  is  it  reasonable  to  suppose  that  be  should  ooly 
dispose  of  the  reversion  of  the  Monmouthshire  estate,  (of  which  he  was  seised 
in  fee  in  possession,)  after  the  deaths  of  his  wife  and  son  without  issue,  to 
whom  he  had  not  before  given  any  interest  in  that  estate.    The  mistake  is 
further,  shewn  by  the  description  which  he  adds  to  the  reversionary  interest  in 
the  lands  which  he  meant  to  devise,  namely,  ''  which  were  part  of  the  estate 
of  my  late  uncle  John  Hope  deceased;"  which  description  immediately  applied 
to  the  estate  in  Radnorshire^  which  he  had  by  descent  from  his  uncle ;  the 
other  estate,  though  once  part  of  his  uncle's  property,  coming  immediately  to 
him  by  purchase ;  though  he  has  reversed  the  local  description  of  the  two  es- 
tates.    Secondly,  assuming  that  it  appears  judicially  to  the  Court,  that  the  local 
description  of  the  two  estates  is  a  mere  mistake,  the  Court  may  correct  it  by 
construing  the  will  according  to  the  real  intention  apparent  of  the  devisor. 
As  where  one  having  only  a  reversionary  estate  in  the  city  of  Worcester  devis* 
ed  all  his  estate  in  possession  in  that  city ;  yet  the  reversion,  washolden  to  pass. 
Heuster  v.  Corhett^  34  H.  6.  p.  16,  recognized  in  Howe  v.  Connye,  1  Leon.  180. 
So  a  devise  of  a  manor  has  passed  %feefarm  rent;{a)  because  the  devisor, 
having  nothing  else  in  the  manor,  could  mean  nothing  else,  and  the  will  would 
otherwise  be  void.     So  Plowd.  524,  and  Bro.  Devise,  pi.  48,  where  one,  after 
the  Stat.  27  H.  8,  devised  that  his  executors  should  be  seised  to  the  use  of  A, 
and  his  assigns  in  fee,  whereas  there  were  then  no  feofiees  to  uses ;  yet  the  es- 
tate passed  ratione  intentionis.     And  in  Plowd.  522,  it  is  said,  that  where  the 
intent  of  the  testator  is  evident  by  the  words,  it  is  the  office  of  the  court  so  to 
marshal  and  construe  the  words  that  the  intent  may  take  place,  and  the  thing 
be  effected  and  not  destroyed,  if  any  sense  at  all  can  be  made  of  them  by  law. 

(a)  Ineheley  v.  Rohinsot^  3  Leon.  165,  reforis  to  Fitz.  tit.  Feoffiiients  and  Faits,  pi.  12- 
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AgaiOy  a  deviae  of  all  the  devisor's  ^ce  iand  in  H.  was  adjudged(a)  to  pass 
Hikes ;  he  hariog  nothing  else  there.  RoUe  said,  that  the  intent  should  prevail, 
if  it  could  be  firand  oat;  though  it  could  not  he  collected  ex  vi  termini;  for 
that  otherwise  the  will  would  he  void.  And  for  the  same  reason  a  devi8e(6) 
o{  freekoid  passed  kasekM  lands,  where  there  were  none  other.  In  Mirrill 
V.  Niekob,  2  Bulstr.  176,  one  having  a  moiety  in  Essex,  and  the  other  moiety 
in  Kent  by  several  purchases  from  tlM  same  person,  devised  as  '*  to  ray  moieties, 
I  devise  ail  my  moieties  in  Kent  to  A.  B. ;"  saying  nothing  of  his  moiety  in 
Essex;  yet  this  was  holden  to  pass' both.  And  in  Owens  v.  Bean,  Finch's  R. 
395,  a  devise  of  a  charity  to  the  poor  of  the  parish  of  Langenew  in  the  coun- 
ty of  Mmigcmery  was  sustained';  though  the  parish  of  that  name  (in  which 
the  tesutor  and  his  parents  had  lived  and  died)  was  in  the  county  of  Den- 
high. '  There  is  another  class  of  cases(e)  where  devises  have  been  holden 
good,  diough  the  christian  names  of  the  devisees  were  mistaken,  if  the  persons 
were  ascertainable  by  other  circumstances.  And  he  also  referred  to  Yinnius' 
Commentary  on  Justinian,  iS9.{d)  Now  here  the  correction  to  be  made  is 
merely  by  transposing  the  words  of  local  description,  Monmouth  and  Radnor^ 
or  by  rejecting  them  altogether,  and  not  by  substituting  new  words  of  descrip* 
tion ;  the  estates  intend^  to  be  passed  being  sufficiently  identified  by  the 
mention  of  them  as  formerly  part  of  his  uncle  Hope^s  estate. 

Nolan  contra.  The  devisor  was  tenant  in  fee  of  the  Radnorshire  estate, 
which  he  had  by  descent  from  his  uncle  Hope ;  though  bound  in  equity  by  the 
uses  of  his  marriage  settlement;  and  he  was  also  seised  in  fee  of  his  estate  in 
Monmouthshire  unfettered,  which  he  had  obtained  by  purchase  from  another 
co-heir  of  his  uncle ;  and  as  both  the  estates  had  belonged  to  his  uncle,  there 
is  nothing  in  this  description  to  distinguish  them.  However  probable  there* 
fore  it  may  be,  that  a  mistake  has  happened  in  describing  the  different  estates, 
the  Court  can  have  no  legal  certainty  of  it,  and  therefore  cannot  correct  it, 
either  by  transposing,  or  rejecting  words  which  have  a  sensible  meaning  on 
the  face  of  the  will  in  the  place  where  they  are  used.  First,  then,  supposing 
no  transposition  of  the  words  of  descripticm  can  be  made,  John  Tonmon  the 
son  would  take  an  estate  tail  bif  impUcatum  in  the  Monmouthshire  estate ;  the 
same  being  limited  to  the  devisor's  daughter  EHzabeth,  after  the  death  of  his 
son  John  without  issue ;  and  he  being  the  heir  at  law  of  the  testator,  and  his 
common  law  estate  abridged  by  the  will.  On  this  point,  he  referred  to  Wal' 
ter  V.  Drew,  Com.  Rep.  372 ;  Moore  v.  Parker,  1  Lord  Raym.  37.  4  Mod.  316, 
and  Skin.  558;  Lady  Lanesborough,  v.  JW,  Cas.  Temp.  ,Tolb.  263,  and  Jones 
T.  Morgan.{e)  In  that  view  the  devise  to  EUzahetk,  and  all  the  other  devises 
of  that  estate,  will  follow.  But  though  the  son  John  took  no  estate  in  the 
Monmouthshire  property  by  the  will ;  yet  this  cannot  be  considered  as  an  ex- 
ecutory devise  to  EHxabeth  after  an  indefinite  failure  of  issue  of  John,  and 
therefore  too  remote ;  because  Elizabeth  herself  having  only  a  life  estate,  the 
devise  to  her  on  fkilure  of  John^s  issue  must  necessarily  be  confined  to  such 
failure  in  her  life-time ;  according  to  Oakes  v.  Chaifoni,  Pollex.  38,  «uid  Doe 
V.  Lyde,  1  Term  Rep.  593.  Then,  with  respect  to  the  Radnorshire  property, 
John  Tonman  took  an  estate  tail  under  the  settlement ;  but,  under^  the  will, 
only  an  estate  for  life,  with  remainder  to  his  sons  in  tail,  &c. ;  remainder  to 
EHzabeth  for  life,  &c. :  and  all  the  intermediate  estates  having  fiiiled,  Elizar 
beth's  estate  would  now  vest  in  possession.     In  point  of  law,  the  testator  was 

(A)  Savnders  r,Ridt,  Sty.  261.  379.    1  R«l.  Abr.  614.  pi.  4. 

(k)  Doy  V.  Trig^  by  Troey,  i.    1  Pr.  Wm».  287. 

(c)  PitaUm  v.  Brase^  Fioch'e  Rep.  403.  2  £q.  Cu.  Abr.  415.  pi.  6,  and  River*!  ease, 
lAtk.410. 

(tf)  Vi.  Just.  Inst.  lib.  2.  tit.  20.  8.  29,  30;  31. 

(e)  1  Bro.  Ch.  Cas.  206,  and  Fearne's  Ex.  Dev.  4th  edit.  126,  and  all  the  other  eases 
are  collected  in  the  Utter  book,  116  to  126^  and  197,  and  vide  Roe  d.  ConoUy  v.  Vermmt 
5  East,  51. 
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seised  in  fee  of  the  MadnotsUre  odtte^  Aoufh  bouad  itteqni^.by  the  uses  «»f 
lus  mwriage-Bettlement;  eAd  the  ktgd  estate  uriil  therefore  ptss.    And  whe- 
ther he  were  mistaken,  in  fact,  in  substiiciting  Mmmmiih  for  Radtur^  and 
viee  vena;  or  whether  he  were  ttisUken  in  law  ta  supposing  he  oould  deal 
with  tha!t  estate,  as  if  not  fettered  hy  the  settlement  hi  equity  9  the  Court  have 
no  means  of  discovering.    But  though  the  will  should  be  wholly  void»in  con- 
sequence of  the  mistake,  they  cannot  amend  it  by  substituting  the  one  word 
for  the  other  throughout  the  wilt.    As  it  stands,  one  part  of  the  descriptton, 
the  county,  applies  properly  to  neither  of  the  estates ;  the  other,  that  of  having 
belonged  to  his  uncle  Hupe,  appliea  equally  to  both :  and  therefore  afibrde  no 
criterion  for  distinguishing  between  them.    The  whole  argument  toms  on  two 
of  Lord  Baeam's  maxims,  P.  99  &  1(KI,  AmbigniUu  ^Mrharmm  laUn$  veri^ 
eatiatu  fatti  suppkhtTf  nam  quod  ex  fade  oritur  amkiguwm  verifu0ti&ne  facii 
toOUur.     And  Practniia  corporis  toUk  errmrwL  nomims,  et  tferitmt  namims 
toUit  ertorem  demonstratumis ;  the  doctrine  of  which  is  illustrated  by  Lord 
Kenyan  in  Thomas  v.  Thomas y%  Term  Rep.  0761     All  the  older  eases  cited 
for  the  plaintiff  go  on  this,  that  inapt  words  of  ilesoription  may  be  refected,  if 
the  remaining  words  be  sufficient  to  describe  the  estate  meant  to  be  deirised. 
But  the  words  now  desired  to*  be  expunged  are  sensible  and  maleriid  as  they 
stand  on  the  face  of  the  will,  and  there  is  property  00  which  they  can  attach : 
the  only  doubt  is  raised  by  evidence  dehors  the  wUl :  but  the  rule  now  estab- 
lished is,  that  amhiguitas  laiens  may  "be  explained  by  extrinsic  evidence;  bat 
not  amhiguitas  patens.    As  where  there  are  two  persons  of  the  same  name  as 
that  mentioned  in  the  will,  evidence  may  be  given  to  ^ew  which  the  testator 
meant :  or  where  the  devise  is  to  one  by  a  wrong  name,  it  may  be  shewn  that 
the  testator  was  in  the  habit  of  calling  the  devisee  hy  such  a  wrong  nama 
Beammmt  v.  jFV//,  3  Pr.  Wms,  140.    So  a  false  description  'may  be  rejected, 
where  there  is  a  forther  true  description  by  which  the  identity  of  the  person, 
Piteaim  v.  Brasey  Fincb,  Rep.  493,  and  Domsei,  v.  Sweet,  Amb.  176,  or  pn>> 
party,  Owens  v.  Bean,  Finch,  R.  995,  meant  is  proved.     But  here  if  the  county 
be  r^ected,  there  is  no  other  description  fefl  than  what  is  oonnKm  to  both 
estates.    In  other  cases,  such  as  that  cited  from  the  year-bodL,  the  question 
was,  whether  the  description  Used,  though  not  strictly  proper,  were  not  large 
enough  to  carry  the  thing  devised    Ai^  though  it  may  be  doubted  whetlm 
some  of  these  decisions  would  have  been  made  in  later  timesj  yet  they  pro* 
fessed  at  least  to  be  a  constfuotion  of  the  wdrds  used;  and  not  to  proceed 
upon  an  undefined  power  of  transposing  and  rejecting  sensible  words.     Dis^^ 
tinct  sentences  indeed  have  sonietines  been  transposed,  in  order  to  shew  the 
testator's  meaning  more  clearly ;  but  there  is  no  instance  of  words  being 
taken  from  one  sentence  and  put  bi  another. 

WethereU  in  reply.  As  to  the  Radnorshire  estate,  it  is  not  a  sufficient  an* 
swer  to  say,  that  the  will,  as  it  now  stands,  will  be  efiectuai  to  pass  the  kgal 
estate,  it  being  apparent  that  the  devisor  meant  to  pass  the  beneficial  interest : 
and  the  devises  for  life  to  the  wife  and  son  oould  not  operate ;  because  they 
would  take  Under  the  settlement,  and  not  udder  the  will ;  the  one  a  life  estate, 
the  other^in  tail.  Neither  could  the  devises  to  trustees  and  the  sons  of  John 
take  effect  And  as  there  would  be  no  such  precedent  estates  as  those  devised 
by  the  will,  there  would  be  nothing  to  support  the  devise  of  the  reversion  to 
EHzaheth.  As  to  the  Monmouthshire  property,  he  contended  that  the  sota 
ceirid  not  take  an  estate  tail  by  implication,  under  the  words  giving  over  the 
estate  on  failure  of  his  issue ;  and  that  the  cases  cited  did  not  siq^port  that 
positi6n.  OeJces  v.  Cfialfont,  and  Doe  v.  Lyde^  turned  upon  immediate  gifts 
for  life  of  chattels,  upon  failure  of  issue  of  others,  and  not  upon  the  implica* 
tion  of  estates  tail  in  those  persons.  Moor  v.  Parker  makes  rather  against 
the^efendant'a  argument  And  in  Jimes  v.  Morgan^  Lord  Chancellor  tlmught 
that  an  estate  tail  could  not  be  raised  by  such  an  inplication.  And  though 
such  an  estate  was  raised  in  Waiter  v.  Drew  to  support  the  remainder ;  yet 


IN  THE  FORTY-SEVENTH  Y^AR  OP  GEORGE  IH.      365 

that  was  on  Jthe  ground  of  the  apparent  intention  of  the  testator  to  give  such 
an  estate.  But  here  no  such  intent  appears ;  for  John,  the  son,  had  a  preced- 
ing estate  tail  under  the  settlement,  which  accounts  for  the  omissicm  of  him 
altogether :  and  it  would  be  absurd  to  presume  an  intent  in  the  devisor  to  give 
him  an  estate  tail  in  the  Monmouthshire  estate,  in  which  nothing  is  directly 
given  to  him,  when  bj  the  devise  of  the  Radnorshire  estate  as  it  stands,  he 
would  (mly  take  for  life. 

The  Court  said  they  would  certify  their  opinicm ;  which  was  afterwards  done 
as  follows. 

This  case  has  been  argued  before  us  by  counsel :  We  have  considered  it ; 
and  it  appears  to  us  to  have  been  the  plain  intent  of  the  testator  to  limit  the 
estate,  formerly  of  his  uncle  Hope  f  of  which  he  was  seised  in  fee  in  posses* 
sian,  to  his  wife  for  life ;  remainder  to  his  son  John  Tonman  for  life ;  remain* 
der  to  his  first  and  oth^r  sons  in  Pai  geier^d ;  with  remainder  to  the  daughters 
of  his  said  son  in  tail  general,  as  tenants  in  common,  with  cross  remainders ; 
remainder  to  the  testator's  daughter  Elizabeth  for  life ;  with  the  like  limitsr 
ti<Mis  to  her  ohildren :  and  ^to  lunit  the  estate,  formerly  of  his  uncle  Hope,  of 
which  he  was  seised  in  fee,  subject  to  the  uses  of  his  marriage  settlement,  (the 
reversion  only  of  which  he  considered  himself  seised  of  after  the  deaths  of 
his  wife  and  his  son  John  SToiMMut,  without  issue)  to  his,  the  testator's,  daugh- 
ter Elizabeth  for  life  :  with  remainder  to  her  first  and  other  sons  in  tail  gene- 
ral ;  remainder  to  her  daughters :  But,  that  in  describing  the  two  several  es- 
tates, the  testator,  or  the  person  transcribing  the  will,  has  made  a  mistake  in 
the  description  of  them,  with  respect  to  the  counties  in  which  they  are  respec- 
tively situated.  Comparing,  however,  the  devising  clause  with  the  recital,  and 
the  facts  stated  in  the  case,  we  think  that  sufficient  appears  to  ascertain  be- 
yond a  possibility  of  doubt  what  elates  the  testator  intended  to  limit  as  above, 
independant  of  their  local  description.  We  are  therefore  of  opinion,  in  order 
to  effectuate  the  plain  intent  of  the  testator,  Fir^t,  that  John  Tonmah  the  son, 
by  virtue  of  the  will  of  his  said  father  J%omas  Tonman,  took  an  estate  fbt  life, 
in  remainder  afier  the  death  of  the  testator's  wife,  in  the  real  estate  situate  in 
the  county  of  Mannumth,  of  and  in  which  the  said  Thomas  Totiman  was  so 
seised,  as  stated  in  the  case,  at  the  time  of  making  his  said  wUl.  Secondly, 
That  the  said  BHzabeth  Tonman  took  an  estate  for  life,  in  remainder,  in  the 
said  real  estate  situate  in  the  said  county  of  Mtmm&uth,  from  and  after  the  de- 
termination of  estates  Tor  life  in  the  testator's  wife  and  his  said  son  John  Ton- 
man,  and  of  estates  tail  in  his  first  and  oth^r  sons,  and  in  his  daughters  as  te- 
nants in  common  respectively.  Thirdly,  that  the  said  John  Tonmm,  the  son*, 
by  virtue  of  the  will  of  his  said  father,  did  not  take  any  interest  in  the  said 
real  estate  situate  in  the  county  of  Radnor.  And  fourthly,  that  the  said  EU^ 
xabeth  Tonman,  under  and  by  virtue  of  the  will  of  her  said  father,  took  an 
estate  for  life,  with  remainder  to  her  first  and  other  sons  in  tail,  with  remain- 
der  to  her  dan^ters  iii  tail,  as  tenants  in  cptnmon,  in  the  premises  situate  in 
the  county  of  Kadhor,  subject  to  and  after  the  determination  of  the  estates 
and  interest  to  which  the  testator's  wife  and  son  John  Tonman  were  entitled 
under  the  settlement  made  on  the  marriage  of  the  testator,  ITiomas  Tonman. 
28th  November  1806.  Ellenborough, 

N.  Grose, 
S.  Lawrence, 
S.  Le  Blanc. 
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Doe  on  the  Demise  of  Warner  v.  Browne. 

8Eaat,165.    Jan.  S4, 1807. 

An  agreement  to  leaae  at  a  certain  rent,  and  that  the  lessor  should  not  turn  out  the  te- 
nant so  long  as  he  paid  the  rent^  and  did  not  sell,  &c.  any  article  injurious  to  the  les- 
sor's business,  either  purports  to  be  a  leaaefor  Ufe^  and  wonid  then  be  void,  as  not 
being  creatable  by  parol ;  or  if  it  operate  as  a  tenancy  ffom  jrear  to  year,  it  must  necea- 
aarily  be  determinable  by  either  party  giving  the  regular  notice  to  quit. 

IN  ejectment  for  a  certain  messuage  in  the  Parish  of  St,  Sepulchre^  in  the 
city  of  London^  it  appeared  that  the  defendant  he]d  under  the  following  agree- 
menty  "  Memorandum  of  an  agreement  made  the  6th  of  March  1801,  between 
W.  Warner  and  /.  Browne,  W.  Warner,  in  considerationof  40/.  doth  agree 
to  let,  and  /.  Brwme  doth  agree  to  take,  a  messuage,  d&c.  at  40Z.  per  annum 
clear  rent,  to  be  paid  quarterly,  &6.  And  it  is  further  agreed^  that  W.  War^ 
ner  shall  not  raise  the  rent,  nor  turn  out  J.  Browne,  so  Img  as  the  rent  is  duly 
paid  quarterly^  and  he  does  not  expose  to  sale  or  sell  any  article  that  may  he 
injurious  to  W.  Warner  tfi  his  business.  And  it  is  further  agreed,  that  in  case 
of  removal,  /.  Browne  shall  be  at  liberty  to  receive  the  aforesaid  sum  of  40/. 
of  the  next  tenant  W,  Warner  shall  accept."  Signed  by  both  parties.  It 
did  not  appear  that  the  defendant  had  broken  either  of  the  stipulated  condi- 
tions :  but  the  lessor  of  the  plaiatiff  rested  his  case  on  proving  half  a  year's 
previous  notice  to  the  defendant  to  quit  on  the  25th  of  March  1806,  after 
which  the  demise  was  laid.  And  the  question  was,  whether  the  lessor  had  a 
right  to  determine  the  tenancy  on  such  notice,  considering  the  defendant  as 
tenant  only  from  year  to  year.  Lord  Ellenborough,  C.  X.,  at  the  trial,  held  the 
notice  to  be  good :  and  a  verdict  was  accordingly  taken  for  the  plaintiff,  with 
leave  to  the  defendant  to  move  to  enter  a  nonsuit.  And  a  rule  nt^t  having 
been  obtained  for  that  purpose  in  the  last  term,  upon  the  ground  that  the 
agreement  operated  as  a  lease  for  so  long  time  as  the  tenant  pleased,  and  he 
complied  with  the  conditions : 

Lord  Ellenborough,  C.  J.,  after  reading  his  report  of  the  evidence,  asked 
what  estate  the  defendant  was  contented  to  have  ?  and  whether  he  >yere  not 
in  this  dilemma ;  that  either  his  estate  might  enure  for  life,  at  his  option ;  and 
then  according  to  Lord  Coke^  Co.  Lit.  42,  such  an  estate,  would,  in  legal  con- 
templation, be  an  estate  for  life ;  which  could  not  be  created  by  parol :  or  if 
not  for  life,  being  for  no  assignable  period,  it  must  operate  as  a  tenancy  from 
year  to  year ;  in  which  case  it  would  be  inconsbtent  with^  and  repugnant  to 
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ilie  natore  of  such  ui  estate,  that  it  should  not  be  determbable  at  the  plea- 
sure of  either  party  giving  the  regular  ooCice. 

Lowes f  in  support  of  the  rule,  contended  that  the  agreement  might  operate 
as  a  lease  from  year  to  year  determinable  only  at  the  will  of  the  tenant,  so 
long  as  he  complied  with  the  terms  of  it ;  the  lessor  binding  himself  while 
the  conditions  were  observed  not  to  give  notice  to  quit.  And  he  cited  Right 
T.  Proctor  J  4  Burr.  2206«  that  a  lessor  shall  not  recover  in  ejectment  against 
his  covenant:  and  Doe  d.  Bigge  v.  Beff»  5  Term  Rep.  471,  where  though 
the  lease  by  parol  for  7  years  was  avoided  by  the  statute  of  frauds,  yet  the 
lessor  was  hdden  to  be  bound  by  his  agreement,  as  to  the  time  of  giving  no* 
tice  to  quit 

Lord  Ellbnbobough,  C.  J.  It  was  not  repugnant  to  the  nature  of  the  estate 
there,  diat  the  agreement,  though  void  as  to  the  duration  of  the  lease,  should 
regulate  the  time  of  giving  notice  to  quit :  but  here  it  is  entirely  repugnant  to 
the  nature  of  a  tenancy  from  year  to  year,  such  as  this  is  contended  to  be, 
that  the  option  of  determining  it  should  rest  solely  with  the  tenant. 

Grose,  J.  concurred. 

Lawrence,  J.  If  this  interest  be  not  determinable  so  long  as  the  tenant 
complies  with  the  terms  of  the  agreement,  it  would  operate  as  an  estate  for 
life ;  which  can  oi^  be  created  by  deed,  as  a  feoffoient,  or  a  conveyance  to 
uses.  The  notion  of  a  tenancy  from  year  to  year,  the  lessor  binding  himself 
not  to  give  notice  to  quit,  which  was  once  thrown  out  by  Lord  Mansfidd,  has 
been  long  exploded. 

Le  Blanc,  J.  The  case  of  Doe  v.  Bell  was  considered  as  a  tenancy  from 
year  to  year,  with  all  its  consequences;  though  it  was  open  to  the  same  ob» 
jection,  that  the  lessor  had  in  effect  agreed  not  to  give  notice  to  quit  during 
the  seven  years  for  which  the  agreement  purported  to  have  been  made. 

Rule  discharged. 

Oarrow  and  Cbstjrn  were  to  have  opposed  the  rule. 


Hume  V.  Peploe* 

8  East,  168.    Jan.  S7, 1807. 

A  plea  of  tender  after  the  day  tf  payment  of  a  bill  of  exchange,  and  hrfare  action 
krou^kt^  is  not  good  ',  tbouah  the  defendant  aver  that  he  was  always  ready  to  pay  from 
the  ume  of  the  tender,  and  that  the  sum  tendered  was  the  whole  money  then  due,  ow-. 
ing,  or  payable  to  the  plaintiiT  in  respect  to  the  bill,  with  interest,  fjrom  the  time  of  the 
defkult,/or  the  damages  sustained  by  the  plaintiff  by  reason  of  the  non-performance 
of  the  promise. 

THIS  was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  ex- 
change for  57/.  I5s.  drawn  the  21st  of  January^  1805,  payable  at  six  months 
after  date.  Plea^-that  the  plaintiff  ought  not  to  maintain  his  action  tlwreof 
against  the  defendant  to  recover  any  more  or  greater  damages  than  59/.  I2s. 
M.  in  this  behalf:  because  that  cfter  making  the  promise,  &c.  and  after  the 
expiration  of  the  time  appointed  for  the  payment  of  the  said  bill  of  exchange, 
and  before  this  action  commenced,  viz.  on  the  19th  of  November  1805,  he 
was  ready  and  willing,,  and  then  tendered  to  pay  to  the  plaintiff  the  said  59/. 
125.  6d.  then  being  the  whok  money  which  had  become  due,  or  was  then 
owing  or  payable  by  the  defendant  to  the  plaintiff,  upon  and  in  respect  of  the 
said  bill  of  exchange^  with  lawful  interest  thereon,  for  or  in  respect  of  the 
damages  sustained  by  the  plaintiff  by  reason  of  the  non'i;>erformance  of  the 
said  promise.  The  defendant  then  averred,  that  he  always  from  the  time  of 
the  making  of  the  said  tender  to  the  plaintiff  of  the  59/.  125. 6d.  hitherto  hath 
been,  and  still  is  ready  to  pay  to  the  plaintiff  the  said  59/.  125.  6d, ;  and  now 
brings  the  same  into  court,  d&c.     Replication— that  after  making  the  said  pro- 
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miae,  ind  when  llie  biU  lieeane  due  aad  payable^  it  was  prcoented  lor  pay- 
ment to  the  defendant,  who  waa  required  to  pay  ii;  but  thai  the  defendant 
did  not  pay  it,  bat  wholly  siade  default,  dbew  The  rejoinder,  admitting  sach 
default,  staled  ika,t  after  the  bill  had  beea  so  presented  for  payment,  and  after 
5ticA  d^auit,  and  h^vre  this  liotipn  coiBn^enQed,  the  defendaDt  tendered  to  the 
plaintiff  the  said  5M.  12s.  64.  now  braii^^  into  eonrt,  in  manner  and  form 
as  in  the  plea  alleged ;  the  said  S9i.  I2s.  6d.  then  being  the  lohok  money  which 
had  become  or  was  then  due^  owing,  or  payable  by  the  ddendant  lo  the  phtin- 
tiff  upon  or  in  respect  of  the  aaid  btU,  with  lawftd  interest  ahereon  from  tbe 
time  of  the  aforesaid  de&nk  in  payment  thereof,  for  or  in  reapeot  of  the  dbma- 
ges  sustained  by  the  plaintiff  by  reason  of  the  non-performance  of  the  said 
premise :  aad  that  the  plaintiff  did  not,  at  any  time  after  the  making  of  tbe 
said  tender  of  the  59L  I2s.  Bd.  and  before  this  action  eommeneed,  demand 
payment  of  the  same  or  any  part  theriaoC  .To  this  there  was  a  general  demur- 
rer,  and  joinder. 

Lord  Ellbnborovgh,  C.  J.  slopped  Habraifd^  wtio  was  to  have  argned  hi 
support  of  the  demurrer,  and  asked  the  defendant's  coonsel  if  he  eould  shew 
any  case  where  an  averment  of  temis  faoips  iirist  waa  holden  not  to  he  neces- 
sary in  a  plea  of  tender :  It  was  expressly  decided  te  be  necessary  in  CHies  t. 
H€urtiSj{a)  and  was  one  of  those  land  marks  in  leading  dmt  ooghl  not  to  be 
departed  from.  The  defendant  has  been  guilty  of  a  neglect,  in  non-payment 
of  money  at  a  oertain  day,  upon  which  a  eanaiTof  action  arises  to  the  plaintiff 
It  is  no  answer  to  shew  that  at  a  day  subsequent  he  was  ready  to  have  paid  it, 
unless  he  were  always  ready  to  have  paid  it  from  the  time  when  it  first  became  dne. 
Attd^o  injustice  is  dene;  because  the  defendant  may  get  relief  by  l^>plication 
to  the  Court  for  leave  to  pay  the  principal  and  interest  iBto4>ourt ;  after  which 
the  plaintiff" proceeds  at  his  peril. 

Lowes,  for  the  defendant,  admitted  the  inefficiency  of  such  a  plea  in  anj 
case  where  the  damages  were  arbitrary,  and  could  only  be  ascertained  by  the 
intervention  of  a  jury :  but  urged,  that  where  the  damages  were  the  subject  of 
mere  computation,  as  in  this  case,  the  interest  which  had  accrued  from  the 
dishonour  of  the  bill,  there  was  no  reason  why  they  should  not  be  the  subject 
of  a  tender ;  and  if  the  plaintiff  had  sustained  greater  damages  than  the  loss 
of  interest  by  reason  of  the  defendant's  default,  he  should  hare  replied  that; 
iif stead  of  which  he  admits  by  his  demurrer,  that  the  sum  tendered  was  the 
whcde  money  which  had  become  due  in  respect  of  the  bill,  with  lawful  interest 
from  the  time  of  the  default,  in  respect  of  the  damages  sustained  by  him  by 
reason  of  the  non-performance  of  the  defendant's  promise.  And  the  tender 
is  plea^ded  not  in  bar  of  the  action,  but  only  in  bar  of  ulterior  damages. 

Lord  Ellenborough,  C.  J.  The  same  argument  would  serve  in  support 
of  every  case  of  «  tender*  after  the  cause  of  action  arose,  and  before  the  action 
commenced :  But  in  strictness,  a  pAea  of  tender  is  applicable  only  to  cases 
where  the.  party  pleading  it  has  never  been  guilty  of  any  breach  rf  bis  con- 
tract; aitd  we  cannot  now  sufl^r  a  new  form  of  pleading  to  be  introduced  diP 
feient  from  that  which  has  always  prevailed  in  this  case.  The  damages  indeed 
have  sometimes  varied  as  the  rate  of  interest  has  been  changed.  And  though 
the  Court  have  adopted  the  practice  of  referring  it  to  their  officer  to  ^sompntc 
principal  and  interest  on  bills  of  exchange,  instead  of  sending  it  to  a  jury  to 
make  the  same  computation ;  yet  that  is  always  a  matter  in  the  discretion  of 
the  Court,  and  not  to  be  obtained  without  motion. 

Lawrencs,  J.  This  is  a  plea  in  bar  6f  the  plaintiff's  demand,  which  is  for 
damages ;  and  therefore  it  ought  to  shew  upon  the  record  that  he  never  had 
any  such  cause  of  action :  but  here  thfe  plea  admits  it.  -    - 

Per  Curiam,  Judgment  for  the  Plaintiff. 

.. : I ■  ■■  t ' — — — , — .11     .11      ■■■,.,  .J.. — ■  ■  ■     -  .1    J.     ■    — >— — 

(a)  1  Lord  Rayra.  254,  and  vida  Wood,  v.  Bidgey  Yon.  376. 
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Pitcher  t;.  fiailey. 

8  East,  171.    Jan.  27, 1807. 

If  an  officer  permit  a  priaoner  to  go  at  large  on  his  promise  to  pay  the  debt  to  the  credi- 
tor ;  in  consequence  of  which  he  is  obliged  to  pa?  the  creditor  himself;  he  cannot  re- 
cover back  the  money  from  the  debtor ;  being  guilty  of  a  breach  of  duty,  out  of  which 
he  cannot  deriTe  a  cause  of  action. 

CLOSE,  an  oflScer  of  the  Marshalsea  Court,  having  arrested  the  defendant 
upon  a  writ  at  the  suit  of  one  Pidgeon,  afterwards  set  him  at  large  upon  his 
promising  to  pay  Pidgean  immediately ;  instead  of  which  he  absconded,  and 
Close  was  obliged  to  satisfy  Pigeon's  demand.  Close  afterwards  became  in- 
solvent ;  and  the  plaintiff,  as  his  assignee  under  the  insolvent  debtor's  act, 
brought  this  action  against  the  defendant  for  money  paid  by  Close  to  his  use. 
But  Lord  Ellenborough,  C.  J.  upon  the  authority  of  Eyles  v.  Faikneyy{a) 
nonsuited  the  plaintiff  at  the  last  sittings  for  MidcUesex,  upon  the  ground  that 
the  officer  could  not  raise  any  cause  of  action  by  the  payment  of  money  for 
another,  on  account  of  his  own  breach  of  duty. 

Park  now  moved  to  set  aside  the  nonsuit ;  stating  that  there  were  conflictr 
ing  authorities  upon  the  subject :  the  opinions  of  YateSy  J.  and  Gould,  J.,  in  a 
case(6)  before  that  of  Eyles  v.  Faihuy,  beinff  in  direct  variance  to  the  lat^ 
ter ;  and  that  of  Buller,  J.  ill  Cordron  v.  Ijord  Masaerene,  immediately  after- 
wards,  also  trenching  upon  it :  and  no  reasons  being  assigned  in  the  report  for 
the  determination  of  the  Court  in  that  case.  And  supposing  the  question  to 
be  still  open,  he  urged  that  there  was  no  corrupt  motive  in  the  officer  in  per- 
mitting the  defendant  to  go  at  large :  and  though  it  were  an  escape  in  law,  so 
as  to  make  him  liable  to  the  plaintiff  in  the  original  suit ;  yet  it  did  not  lie  in 
thb  defendant's  mouth  to  make  the  objection,  on  whose  promise  to  pay  the 
debt  he  had  been  liberated  by  the  officer. 

But  all  The  Court  agreed,  that  the  case  of  Eyles  v.  Fmkney  was  well  decid- 
ed, and  governed  the  present :  and  that  an  officer  guilty  of  a  breach  of  duty 
could  not  recover  money  which  he  had  paid  in  consequence  of  it,  though  for 
the  benefit  of  the  defendant.(l)  Rule  refused. 

(a)  £.  32  G.  3.  B.  JR.  referred  to  in  a  note  to  Qordim  v.  Lord  Maaserent,  Peake's  Ni. 
Pri.  Cas.  144. 

{h)  Cited  in  Peake's  Nt.  Pri.  cas.  144.  According  to  my  note  of  the  case  of  Eyles  v. 
FaUauy,  the  case  there- referred  to  of  Morris  ▼.  BerMsy,  Worotster  Spring  Assizes  1765, 
before  YaitM,  J.  was  an  action  against  a  sheriff  for  an  escape  \  wherein  the  learned  jodae 
said,  that  if  a  sheriff  voluntarily  permit  an  escape,  and  be  afterwards  obliged  to  pajjr  the 
debt,  he  may  maintain  an  action  for  money  paid  against  the  debtor.  And  so,  he  said,  it 
had  been  determined  in  another  case  before  him,  where  he  had  called  in  the  assistance 
of  Mr.  Justice  GmiZd,  and  they  had  both  sat  to  try  the  cause.  As  the  Court,  however, 
in  Eylea  ▼.  Faiknty,  seemed  to  be  clear  that  that  opinion  in  the  extent  of  it  could  not  be 
law ;  it  was  contended  bv  the  counsel,  in  support  of  the  rule  for  a  new  trial,  that  the  cir- 
cumstances of  the  case  shewed  that  the  escape  in  question  was  a  negUgenl  and  not  a 
voluniaru  escape.  After  which.  Lord  Kenyan  asked  the  defendant's  counsel  who  was  to 
oppose  the  rule,  whether  he  had  any  objection  to  put  the  case  in  the  shape  of  a  special 
verdict.  But  the  counsel  contended  that  he  was  at  all  events  entitled  to  discharge  the 
rule ;  for  whatever  the  doubt  might  be  as  to  a  tufligttU  escape,  this  was  a  volunUury  one ; 
being  the  voluntary  act  of  the  gaoler,  whatever  his  motive  might  be.  And  on  this  ground 
the  Court  said,  that  at  any  rate  the  rule  must  be  discharged. 

(1)  [See  ace.  Miles  v.  Riehwine,  2  Raw.  199.    Koans  v.  Seward^  8  W.  369.    But  see 
Cwmnungs  v.  Klapp,  5  W.  dt  S.  M1.^W.] 
Vol.  IV.  47 
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Cooke  V.  The  Hundredors  of  Pimhill,  in  the  County  of  Salop. 

8E8Bt,173.    Jan.  87, 1807. 

The  deolantion  in  an  action  on  the  stat.  9  G.  1.  e.  28.  s.  8,  to  racorer  damagea  a^ainit 
the  hundred  for  the  value  of  a  itack  of  eorn  maliciouBly  burnt,  alleged  that  notice  of 
the  fact  was  given  within  two  days  to  the  inhabitanta  of  tiie  paruk  ^iaatead  of  the 

'      ar  the  place,  Ac.;  yet 


**  tot^a,  village^  or  hanUet^"  which  are  the  words  of  the  aet,)  i 

as  the  law  prima  facie  intends  every  parish  to  be  a  viU  unless  the  contrair  be  shewn, 
this  allegation  is  sufficient  after  verdict  to  sustain  judgment  for  the  plaintia.  But  if  it 
had  been  shewn  at  the  trial,  that  thQ  {larish  consisted  of  several  villa,  and  that  the  no- 
tice had  been  given  to  one  more  distant  than  another,  the  defendants  would  have  been 
entitled  to  a  verdict. 

THIS  was  an  action  upon  the  stat  9  Geo.  I.e.  22.  s.  8,  to  recover  the 
value  of  a  stack  of  corn  the  property  of  the  plaintiff,  alleged  to  have  been 
wilfully,  maliciously,  and  feloniously  set  on  fire,  and  consumed,  in  ike  pariA 
of  Basekurch,  within  the  hundred  of  PmkiU,  in  the  county  of  Sa&p,  by 
some  person  or  persons  unknown  to  the  plaintiff,  in  the  night  of  Tkmrsdaif 
21st  of  November  1805  :  and  the  declaration  averred,  "  that  the  plaintiff  did 
within  two  days  next  after  the  committing  of  the  said  ofence,  and  of  the 
damage  done  as  aforesaid,  viz.  on,  6lc.  at  iheparisk  aforesaid,  in  the  hundred 
md  county  i^resaid,  give  notice  of  the  said  offence  and  damage  to  divers  of 
the  inhabitants  of  the  said  parisk  withiii  the  hundred  and  county  aforesaid, 
being  near  unto  the  said  place  where  the  said  offence  and  damage  were  so 
committed  and  done  as  aforesaid,  according  to  tke  form  of  the  statute"  d&c 
and  so  it  proceeded  to  aver  that  the  plaintiff,  within  four  days  after  the  said 
notice,  gave  in  his  examination  on  oath  before  a  justice  of  peace,  and  com>- 
pHed  with  the  other  requisitions  of  the  act.  After  verdict  for  the  plaintiff,  a 
rule  ntst  was  obtained  in  the  last  term  for  arresting  the  judgment,  on  the 
ground  that  the  declaration  had  not  pursued  the  words  of  the  statute,  in  aver* 
rin^  that  the  plaintiff,  within  two  days  next  after  the  offence  committed,  gave 
notice  of  it  to  the  inhabitants  of  some  town,  viUage,  or  kamht  near  the  place, 
&c. ;  but  only  averred  such  notice  to  have  been  given  to  the  inhabitants  of 
the  parish  near  to  the  place ;  which  might  be  in  a  distant  part  dl  the  parish, 
and  to  inhabitants  living  dispersed  in  retired  situations,  who  might  have  no 
means  of  ascertaining  the  truth  of  the  fact. 

Dauncy  and  WigUy  ikovf  shewed  for  cause,  that  efety  parish  \&  in  law 
intended  to  be  a  vill,  unless  the  contrary  appear ;  and  cited  4  Com.  Dig.  tit 
Parish,  (C.  1.)  referring  to  Co.  Lit.  125(bj ;  Wilson  v.  Lams,  M.  6  W.  3, 
referred  to  in  Rudd  v.  Morton,  Salk.  501 ;  Wray  v.  Vesper,  Cro.  Jac.  263 ; 
Lawrence  v.  Johns,  lb.  274,  and  Vale  v.  JPield,  lb.  340  :  and  this  being  afler 
verdict  the  Court  will  presume  that  every  thing  was  proved  necessary  to  sus- 
tain the  declaration,(a^  and  consequently  that  Basckurck  was  proved  to  be 
one  entire  vill ;  especially  as  the  notice  is  alleged  to  have  been  given  **  accord- 
ing to  the  form  of  the  statute.'^ 

WilUams  Serjt  and  Abhat  in  support  of  the  rule,  said  that  the  statute  in  queck 
tion,  though  remedial  as  to  the  plaintiff,  was  strictly  a  penal  law  as  to  the 
defendants,  and  to  be  construed  accordingly. (6)  The  object  of  requiring  the 
notice  to  be  given  was  to  make  the  transaction  immediately  notorious,  as  well 
for  the  prevention  of  fraudulent  charges,  as  to  raise  the  country  by  hue  and 
cry  upon  the  felons,  where  a  felony  was  actually  committed.  This  could  not 
so  well  be  answered  by  requiring  notice  to  be  given  to  the  inhabitants  of  the 
parisk  near  to  the  place,  as  tp  the  inhabitants  of  some  near  town,  village,  or 
hamlet ;  which  are  the  words  of  the  act,  all  of  them  properly  descriptive  of  a 
collection  of  houses  and  inhabitants,  and  not  of  a  mere  ecclesiastical  division, 

(a)  HUchen  v.  Stevens,  2  Show.  233,  and  vide,  Rvshton  v.  Aspinall,  Dougl.  681.  3. 
(6)  J^orris  v.  The  Hundred  of  Gawtry,  Hob.  139. 
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like  9L parish:  the  act  itself  therefore,  by  using  those  words,  and  omitting  the 
word  pariskf  has  in  terms  as  well  as  in  reason  distinguished  between  them  ; 
which  rebuts  the  common  presumption  of  law  prevailing  in  the  cases  of  venue, 
which  have  been  cited,  where  it  was  unnecessary  to  distinguish  between  a 
Till  and  a  parish.  And  if  this  be  the  true  construction  of  the  statute  in  ques- 
tion, the  verdict  will  not  help,  nor  the  general  allegation  that  notice  was  given 
<<  according  to  the  form  of  the  statute.'^ 

Lord  EiJLKNBORouoH,  C.  J.  After  verdict  every  thing  shall  be  intended  to 
have  been  proved  which  is  alleged  in  the  de<$laration :  and  here  the  question 
is,  whether  there  be  not  a  sufficient  allegation  of  notice  to  satisfy  the  requisi- 
tion of  the  act!  It  is  stated,  that  the  notice  was  given  to  divers  inhabitants 
of  the  parish  near  the  place ;  which,  it  is  objected,  ought  to  have  been  aver- 
red to  be  given  to  the  inhabitants  of  the  viU,  But  it  has  been  decided  by  a 
variety  of  cases,  that  every  parish  shall  prima  facie  be  intended  to  be  a  vi7/, 
unless  the  contrary  be  shewn.  We  must  then  presume,  thaJL  the  judge  who 
tried  the  cause,  in  receiving  proof  of  the  allegation  that  notice  was  given 
to  the  inhabitants  of  the  parish^  received  evidence  of  notice  having  been 
given  to  the  inhabitants  of  the  viU  o£  Baschurch,  That  might  have  been 
rebutted  at  the  trial,  by  shewing  that  the  parish  contained  several  vills,  and 
that  the  notice  was  not  given  to  a  near  vill,  but  to  one  at  a  distance  from  the 
place  where  the  fact  was  committed;  which  would  be  a  bad  notice.  But  that 
must  be  shewn ;  we  cannot  intend  that  such  evidence  was  given.  If  however 
it  were  necessary  to  go  further  into  that  subject,  there  are  allegations  on  the 
record,  (not  the  mere  allegation  that  the  notice  was  given  **  according  to  the 
form  of  the  statute,")  that  after  verdict  would  lead  to  the  presumption  that 
such  notice  aa  the  statute  requires  had  been  given  in  this  case :  for  it  is  aver- 
red, that  notice  was  given  to  the  inhabitants  of  the  parish  ''  near  to  the  place^ 
d&c.  according  to  the  form  of  the  statute.^'  But  without  resorting  to  that, 
there  is  a  competent  allegation  on  the  record  of  notice  given  to  that  place, 
which  the  Court  and  jury  are  prima  facie  to  presume  to  be  a  vt'//,  unless  the 
contrary  be  shewn  to  them. 

Grose,  J.  The  question  is,  whether  that  which  is  averred  be  not  tanta- 
mount to  an  averment  that  notice  was  given  to  the  vill  near  the  place,  ^c.  ? 
It  is  admitted  that  a  parish  may  be  a  vill;  and  if  ^o,  and  the  statute  requires 
notice  to  the  vill,  it  was  a  question  to  be  considered  at  the  trial,  whether  the 
notice  proved  were  notice  to  a  vill ;  and  if  it  were  not,  there  would  have  been 
a  verdict  for  the  defendants.  After  verdict,  therefore,  for  the  plaintiff,  we 
must  presume  that  JSaschurch  was  proved  to  be  a  vill. 

Lawbe^ce,  J.  After  verdict,  that  which  is  alleged  must  be  taken  to  have 
been  proved :  which  is,  that  notice  was  given  to  the  inhabitants  of  the  parish 
of  Baschurch^  which  the  law  prima  facie  presumes  to  be  a  vill,  unless  the  con- 
trary be  shewn. 

Le  Blanc,  J.  If  proof  had  been  offered  at  the  trial,  that  the  parish  of 
B(uchurch  consisted  of  several  vills,  and  that  the  notice  had  been  given  to  a 
distant  vill,  it  would  not  have  been  proof  of  such  a  notice  as  the  statute  re- 
quires, and  there  would  have  been  a  verdict  for  the  defendants. 

Rule  discharged. 
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Phillips  V.  Davids. 

8  East,  178.    Jan.  S|7, 1607. 

In  an  action  on  the  itat.  2  &  3  Ed.  6.  c.  13,  for  the  treble  valae  of  tithe  corn,  omitted  to 
be  set  out,  it  is  not  enough  for  the  defendant  to  shew  the  existence,  in  faet^  of  a  cus- 
tom in  the  parish  to  set  out  the  11th  instead  of  the  10th  mow,  for  the  validitr,  as  well 
as  existence  of  such  a  custom  is  properly  triable  in  this  form  of  action,  though  penal  in 
its  nature ;  being  given  to  the  party  grieved,  and  hia  only  remedy  at  common  law  for 
subtraction  of  the  tithe  due  to  nim. 

THIS  was  an  action  on  the  stat.  2  &  3  Ed.  6.  c.  13,  by  the  impropriator, 
to  recover  the  treble  value  of  the  tithe  of  com  omitted  to  be  set  out  by  the 
defendant.  At  the  trial  before  Le  Blanc,  J.  at  Shrewsbury,  the  defence  set 
up  was  a  custom  to  set  out  the  eleventh  mow  of  corn,  instead'  of  the  tenth : 
and  after  this  had  been  established  by  many  witnesses  as  the  custom  which 
had  in  fact  always  prevailed  in  the  parish,  (according  to  which  custom  the 
tithe  had  in  this  instance  been  set  out ;)  and  it  appeared  to  the  learned  judge, 
that  there  was  a  real  question  of  right  to  be  tried  between  the  parties,  he  non- 
suited the  plaintiff,  on  the  ground,  that  an  action  to  recover  a  penalty  was  not 
a  proper  form  of  action  to  try  a  substantial  question  of  right,  but  that  this  fell 
within  the  principle  of  those  cases(a)  on  the  game  laws,  where  it  had  been 
determined  that  a  question  of  boundary  between  two  manors  should  not  be 
permitted  to  be  tried  in  an  action  for  a  penalty. 

WilUams,  Serjt.  moved  in  the  last  term  to  set  aside  the  nonsuit ;  and  argued 
that,  whether  or  not  the  rule  had  been  properly  laid  down  in  those  cases  on 
the  game  laws,  at  any  rate  it  did  not  apply  to  the  present  case  :  for  the  4th 
section  of^the  act  looks  to  the  trial  of  questions  of  right,  and  provides  that  no 
person  shall  be  compelled  to  pay  tithes  for  any  lands,  which  by  statute,  or  by 
any  privilege  or  prescription,  are  not  chargeable  with  such  tithes,  or  that  shaU 
be  discharged  by  any  composition  real.  To  ascertain  such  privileges,  there- 
fore, it  is  necessary  to  enter  into  evidence  of  them  upon  the  trial :  and  so  it  is 
considered  by  Lord  Cohe,  2  Inst.  651,  &c.  And  if  one  sort  of  exemption 
may  be  given  in  evidence,  there  is  no  reason  for  excluding  evidence  of  any 
other.  In  Butler^ s  Nisi  Prius,  188,  &c.,  the  different  kinds  of  defence  are 
enumerated. 

When  the  report  was  made,  and  cause  was  to  have  been  shewn  in  this  term 
by  Dauncey  and  Abbott, 

Le  Blanc,  J.  Having  consulted  with  the  rest  of  the  Court,  said^  that  he 
had  been  misled  at  the  trial  by  the  supposed  analogy  between  this  case  and 
those  upon  the  game  laws :  but  upon  consideration  there  appeared  to  be  these 
materisd  distinctions  between  them.  This  is  an  action  by  the  party  grieved 
who  is  the  owner  of  the  tithes ;  whereas  actions  for  penalties  on  the  game 
laws  are  brought  by  common  informers.  Also  questions  of  boundary  and  of 
manors  are  triable  in  other  actions,  more  appropriate  to  the  trial  of  such  qne^- 
tions  than  an  action  for  a  penalty  ;  but  this  action  for  the  treble  value  on  the 
statute  of  Ed.  6,  is  the  only  common  law  remedy  for  asserting  the  party's  right 
to  take  the  tithes. 

The  other  Judges  concurred  in  opinion  that  the  validity  of  the  custom 
was  fit  to  be  tried  in  this  action ;  which  it  was  observed  had  not  been  deter- 
mined ;  the  trial  having  been  stopped  before  it  had  gone  to  that  extent. 

Rule  absolute. 

(a)  Vide  Caleraft  y.  Gibbs^  4  Term  Rep.  681,  and  the  cases  there  cited ;  but  in  the 
principal  case  the  nonsuit  was  set  aside,  because  the  defendant  had  no  pretence  of  claim 
to  the  manor. 
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The  King  v.  Tomkins. 

8£a8t,180.    Jan.  28, 1807. 

It  is  not  enough,  in  an  order  for  reroanding  an  insolvent  debtor  bj  the  eessions,  to  state 
that  it  appeared  that  he  had  obtained  goods  of  A.  B,  (at  whose  suit  he  was  detained) 
by  false  pretences ;  for  either  it  should  be  stated  in  the  words  of  the  stat.  41  G.  3.  c. 
70.  a.  40,  (by  virtne  of  which  the  order  was  made)  that  the  party  knotoingly  and  design- 
edly by  false  pretences  obtained  the  goods;  or  at  least,  that  he  fraudulently^  by  false 
Sretences,  obtained  them  ;  the  description  of  the  offence  adopted  by  the  stat.  46  Geo. 
.  c.  108.  s.  39,  with  reference  to  the  former  statute ;  (which  word  fiaudulently  is  also 
used  in  the  recital  of  the  section  in  the  former  act.)  And  a  second  order  of  remand, 
however  regular  under  the  last  statute,  professing  to  be  made  upon  view  of  the  former 
defective  order,  was  therefore  quashed.  But  it  is  competent  to  any  existing  creditor 
to  object  to  the  discharge  of  an  insolvent  debtor,  on  due  proof  of  such  former  offence 
described  in  the  statute,  though  he  were  not  a  creditor  at  the  time  of  such  former  order 
.  of  remand  made. 

THE  defendant  obtained  a  rule  for  the  prosecutors  to  shew  cause  why  an 
order  of  sessions  (returned  into  this  court  by  certiorari)  remanding  the  de- 
fendant into  the  custody  of  the  marshal  of  the  K.  B.  prison,  should  not  be 
quashed  for  insufficiency.  The  order,  which  was  made  at  the  Surry  Sessions 
on  the  25th  of  August  46  Geo.  3,  stated  that  "  whereas  R.  Tomkins  late  of, 
&c.  merchant,  but  now  a  prisoner  for  debt  in  the  K.  B.  prison,  at  the  suit 
(amongst  others)  of  Messrs.  Thmitpsony  ^c.  hath  now  applied  to  this  Court, 
to  take  the  benefit  of  the  stat.  46  Geo.  3,  for  the  relief  of  certain  insol- 
vent debtors ;  now  it  appearing  to  this  Court,  by  an  order  made  at  the  general 
session  of  the  peace  hoUen  for  the  city  of  London  by  adjournment,  at  the 
Guildhall,  d&c,  on  the  10th  of  August  41  Geo.  3^  that  the  said  R.  Tomkins 
was  remanded  to  the  prison  of  the  Fleet,  d&c,  under  an  act  passed  in  the  41 
G.  3,  for  the  relief  of  certain  insolvent  debtors,  for  having  fraudulently  ob- 
tained goods  of  J.  K.  and  E.  P.  on  false  pretences;  and  which  order  is  as  fol- 
lows, viz. — London.  At  the  general  sessions,  d&c,  on  the  10th  of  August,  41 
Geo.  3,  R.  I'omkins  a  prisoner  for  debt,  in  the  custody  of  the  warden,  d&c.  of 
the  Fleet,  6lc.  :  being  brought  before  the  justices,  d&c,  by  the  said  warden,  bv 
virtue  of  a  warrant,  dtc.  issued  in  that  behalf,  on  the  petition  of  the  said  K, 
Tomlans,  in  order  to  take  the  benefit  of  the  act,  &c.  for  the  relief  of  certain 
insolvent  debtors :  but  it  appearing  to  this  Court  that  he  obtained  goods,  value 
113/.  of  J.  K,  and  E,  P.  (at  whose  suit,  amongst  others,  he  is  detained,)  by 
false  pretences ;  he  is  therefore  for  and  cm  account  thereof  remanded  back  to 
the  said  prison  of  the  Fleet,  dtc.  to  be  detained  until  he  shall  be  discharged 
by  due  course  of  law,"  &c.^-It  is  ordered  by  this  Court,  that  the  said  R, 
Tomkins  be,  and  he  is  hereby  remanded  into  the  custody  of  the  marshal  of  the 
said  prison  of  the  K.  B.'^ 

The  recited  order  of  sessions  of  the  10th  of  August  1801,  remanding  the 
defendant  into  custody,  (on  which  the  last  order  was  founded)  was  made  upon 
the  40th  section  of  the  prior  insolvent  debtor's  act  of  the  41  Geo.  3.  c.  70 ; 
which,  reciting,  that  "  evil  disposed  persons,  to  support  their  profligate  way  of 
life,  have,  by  various  subtle  stratagems,  threats,  and  devices,  fraudulently  ob- 
tained money,  goods,  &c.  to  the  great  injury  of  industrious  families,  and  to 
the  manifest  prejudice  of  trade  and  credit ;  enacts  that  no  prisoner,  who  knous 
ingly  and  designedly,  by  false  pretence  or  pretences,  shall  have  obtained  frofti 
any  person  money,  goods,  d&c.  shall  have  any  benefit  or  discharge  under  this 
act."  And  by  s.  52,  in  order  that  the  objection  for  which  the  discharge  was 
refused  may  be  clear  and  certain,  the  justices  are  required  to  state  it  The 
last  order  of  remand  in  question  was  made  upon  the  last  insolvent  debtors  act 
of  the  46  Geo.  3.  c.  106,  the  30th  section  of  which  provides  **  that  no  prisoner 
who  shall  hare  been  remanded  to  prison,  under  any  act  heretofore  passed  for 
the  relief  of  insolvent  debtors,  for  having /roucbifen^/y  obtained  money,  goods, 
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d&c.  on  false  pretences,  shall  have  any  benefit  or  discharge  ander  this  act" 
And  this  is  followed  by  a  similar  direction  (&  51,)  as  in  the  former  statute. 

Marryai,  in  moving  for  the  rule  in  the  last  term,  objected  to  the  last  order, 
as  founded  altogether  upon  the  prior  order  of  remand,  which  did  not  state  a 
sufficient  case  within  the  statute  41  G.  3.  c.  70,  to  warrant  it.  1st,  In  not 
stating  that  the  defendant  had  knowingly  and  designedly^  or  fritudulaUly,  by 
false  pretences  obtained  the  goods;  which  is  the  description  of  the  offence 
mentioned  in  the  40th  section.  3d]^,  In  not  stating  what  the  false  pretences 
were,  which  is  required,  Rex  v.  Mitson,  2  Term  Rep.  581,  in  an  indictment  on 
the  Stat  30  Geo.  2.  c.  24,  containing  the  same  description  of  ofience. 

Laicei^  now  shewed  cause,  and  said,  that  every  intendment  should  be  made 
in  support  of  an  order  of  justices.  Rex  v.  Clayton,  3  East,  58,  though  not  of  a 
conTiction ;  and  this  is  of  the  former  description.  Therefore  the  Court  will 
intend  that  the  justices  making  the  former  order  of  remand  had  satisfactory 
proof  that  the  defendant  had  knowingly  and  designedly  obtained  the  goods  by 
false  pretences ;  for  the  stat  41  Geo.  3.  c.  70.  s.  40,  does  not  use  the  word 
jftroMUbtlentfy  in  the  enacting  part  But  the  order  in  question,  now  sought  to 
be  set  aside,  has  the  woidfraudHlently ;  which  the  last  insolvent  debtor's  act, 
on  which  that  order  was  founded,  uses  as  descriptive  of  the  ofience  in  the  prior 
statute. 

The  Court  however  observed,  that  the  last  order  professed  to  have  been 
made  merely  upon  the  foundation  of  the  former  order  of  remand ;  and  if  that 
were  bad  upon  the  face  of  it,  the  order  in  question  must  also  fall  to  the  ground. 
But  the  effect  of  this,  they  said,  would  not  be  to  direct  the  discharge  of  the 
prisoner ;  for  if  this  order  were  quashed,  it  would  still  be  open  to  the  prosecu- 
tors when  he  was  brought  up  again  to  the  sessions  to  be  discharged,  to  shew 
that  he  had  been  guilty  of  any  practices  which  would  warrant  their  remanding 
him  under  the  provisions  of  the  act 

Lowes  thereupon  intimated,  that  an  objection  had  been  taken,  and  much 
pressed  at  the  sessions,  that  it  was  not  competent  to  any  persons  to  oppose  the 
prisoner's  discharge  on  account  of  such  former  mal*practices,  unless  they  were 
creditors  at  the  time ;  which  might  apply  to  those  who  would  oppose  his  dis- 
charge on  a  future  occasion. 

Lord  Ellbnborough,  G.  J.  There  is  no  foundation  for  the  objection 
taken  at  the  sessions,  that  the  party  objecting  to  the  prisoner's  discharge  for 
such  mal-practices  should  have  been  a  creditor  at  the  time.  For  the  legisla^ 
ture  did  not  furnish  that  ground  of  objection  on  account  of  the  interest  of  the 
particular  creditor  who  urges  it,  but  on  public  policy,  to  prevent  a  person 
guilty  of  such  immoral  conduct  from  being  let  loose  again  upon  die  public  to 
continue  his  depredations.  We  may  therefore  hope,  tnat  this  objection  will 
not  be  started  again.  There  was  also  another  objection  taken,  founded  upon 
The  King  v.  Mason,  which  need  not  be  repeated  on  any  future  occasion ; 
namely,  the  not  stating  what  the  false  pretences  were  for  which  the  prisoner 
was  remanded :  for  that  was  the  case  of  an  indictment  upon  the  statute  of 
Geo.  2,  where  it  was  hdden  to  be  necessary  to  state  what  the  false  pretences 
were,  in  order  to  give  the  party  an  opportunity  of  knowing  against  what  he 
was  to  defend  himself.  But  the  other  objection  to  the  recited  order,  on  which 
the  order  in  question  is  bottomed,  is  clearly  valid  for  the  defect  pointed  out, 
in  not  stating  that  the  false  pretence  was  made  knowingly  and  designedly,  as 
the  former  act  describes  it,  or  at  Itwt  fraudulently^  as  the  oftace  is  described 
in  the  latter  act.  A  man  may  innocently  obtain  goods  on  a  pretence  which  is 
fake,  if  he  do  not  know  that  it  is  false:  as  if  a  servant,  ignorant  of  the  deceit, 
be  sent  by  his  master  for  goods  upon  a  false  pretence,  which  he  directs  him  to 
make. 

Per  Curiam,  Let  the  order  of  sessions  be  quashed :  and  the  objection 
will  be  left  entire,  to  be  substantiated  by  competent  evidence  when  the  party 
b  brought  op  again  before  the  i 
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Doe,  on  the  Demise  of  Lockwood  v.  John  Clarke  and  Brown, 

8  Bast,  185.    Jbd.88,1807. 

Where  one  leased  for  21  years,  if  the  tenant,  his  executors,  &c.  should  so  long  continue 
to  inhabit  and  dwell  in  the  farm  house,  and  actually  occupy  the  lands,  ^.  and  not 
let,  set,  assicn  over,  or  otherwise  depart  with  the  lease  :  held  that  the  tenant  having 
become  bankirupt,  and  his  assignees  hsTing  possessed  themseWes  of  the  premises  and 
sold  the  lease,  and  the  bankrupt  being  out  of  the  actual  possession  and  occupation  of 
the  farm,  the  lessor  might  maintain  ejectment  without  a  previous  re-entry,  the  conti- 
nuance of  the  term  itself  being  made  to  depend  upon  the  lessee's  actual  occupation. 

IN  this  ejectment,  tried  before  Heath,  J.  at  the  last  assizes  for  Essex,  it 
appeared  that  Lockwood  had  leased  the  premises  in  question,  a  farm  house 
and  land,  on  a  lease,  dated  16th  January  1800,  to  Thomas  Clarke ;  '*  haben- 
dum from  Miehaelmas  1800,  for  21  years,  if  the  said  T.  Ctatke  and  his  exec- 
utors, &c.  should  so  long  continue  to  inhabit  and  dwell  with  his  and  their 
family  and  servants  in  the  said  farm-house,  and  he,  his  executors,  ^c.  should 
so  long  continue  actually  to  hold  and  occupy  the  said  farm,  lands,  and  premi- 
ses, and  not  let,  set,  assign  over,  or  otherwise  depart  with  this  present  lease, 
or  the  farm  and  premises  or  any  part  thereof,  to  any  person  whatever."  Tl^ere 
was  also  a  covenant  not  to  under-let,  sell,  assign,  or  otherwise  depart  with  the 
demised  premises  or  any  part  thereof.  And  there  was  a  proviso,  *'  that  if  any 
of  the  said  covenants  should  be  broken,  the  lessor  might  re-enter,  and  from 
thenceforth  the  said  lease  should  cease  and  be  void."  It  was  proved  that 
TTiomas  Clarke  became  a  bankrupt,  and  that  the  defendants,  as  his  assignees, 
and  with  his  approbation  and  consent,  sold  the  lease  for  1200/.  And  that 
one  Wright,  by  the  appointment  of  the  defendant  Brown,  managed  the  farm 
as  his  baUiff  or  agent  There  was  other  evidence  in  the  cause  offered  to  shew 
other  breaches  of  covenant ;  but  no  question  was  raised  on  them  ;  and  a  ver- 
dict was  taken  for  the  plaintiff;  reserving  the  question,  whether  this  were  such 
an  assigning  over,  &c.  or  otherwise  departing  with  the  lease  as  entitled  the 
lessor  of  the  plaintiff  to  recover. 

Cunoood,  in  the  last  term,  obtained  a  rule  iitst  for  setting  aside  the  verdict ; 
and  then  stated .  another  objection,  which  he  conceived  to  have  been  reserved ; 
that  this  was  the  case  of  a  forfeiture  for  a  condition  broken,  and  that  the  lessor 
should  have  re-entered  before  he  brought  his  ejectment. 

Tht  Court,  however,  on  hearing  the  report  of  the  learned  jndge  now  read, 
were  clearly  satisfied  that  there  was  no  foundation  for  any  objection ;  and  they 
stopped  Garraw,  who  was  to  have  opposed  the  rule.  And  it  was  only  now 
suggested  by  Curwood,  that  this  was  an  assignment  in  invitum,  which  ought 
not  to  prejudice  the  tenant. 

Lora  Ellenborough,  C.  J.  If  at  the  time  of  the  ejectment  brought, 
Thomas  Clarke,  the  bankrupt,  had  ceased  to  continue  dwelling  in  the  farm- 
house, and  no  longer  had  the  actual  occupation  of  the  farm,  the  lease  of  which 
had  been  actually  sold  by  the  assignees,  and  another  person  had  the  manage- 
ment of  it,  it  is  clear  that  there  was  an  end  of  the  term,  which  was  only  made 
to  enure  so  long  as  the  tenant,  who  is  still  living,  continued  in  the  actual  occu- 
pation of  the  premises.  This  is  not  the  case  of  a  forfeiture ;  but  his  actual 
occupation  is  a  condition  annexed  to  the  lease  :  and  it  was  considered  in  Doe 
V.  Carter,{a)  as  a  settled  point,  that  such  a  condition  would  be  good  to  de- 
termine the  lease  in  cases  of  bankruptcy. 

Lawrence,  J.  If  this  had  been  a  question -of  forfeiture,  there  might  have 
been  something  in  the  objection ;  but  here  the  term  itself  is  made  to  continue 
and  depend  upon  the  personal  occupation  of  the  lessee.    It  is  like  the  case  of 

(a)  8  Term  Rep.  57,  and  900,  where  all  the  prior  cases  are  collected.  And  vide  JDee 
▼.  Heviks,8Eas^481. 
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a  lease  for  21  years,  if  the  lessee  should  so  long  live ;  there  if  he  died  before 
the  21  years  ran  out,  there  is  an  end  of  the  term.  Here  the  lease  in  effect  is 
for  21  years  if  Thomas  Clarke  shall  so  long  live  in  the  house.  Then  if  he 
has  ceased  to  live  there,  from  whatever  cause,  the  condition  on  which  the  term 
was  made  to  determine  has  happened,  and  there  is  an  end  of  his  interest  in 
the  premises. 
The  other  judges  concurring. 

Rule  discharged. 


Elden  Administrator  of  Elden  v.  Keddell. 

8£a8^187.    Jan.  28, 1807. 

The  original  book  of  acts  directing  letten  of  administration  to  be  granted,  with  the  sur- 
rogate's fiat  for  the  same,  is  evidence  of  the  title  of  the  party  to  whom  the  administra- 
tion is  directed  to  be  granted  of  the  intestate's  effects,  without  producing  the  letters  of 
administration  themselves;  notwithstanding  subsequent  letters  of  administration  grant- 
ed  to  another;  the  first  not  being  recalled. 

THE  plaintiff  brought  an  action  for  money  had  and  received  to  his  use,  as 
administrator  of  his  father,  under  letters  of  administration  dated  in  June 
1806;  and  proved  by  a  broker  vrho  was  employed  in  1791,  soon  after  the  in- 
testate's death,  to  value  his  property,  that  he  had  valued  effects  in  a  public 
'  house  which  had  been  kept  by  the  intestate,  and  that  the  publican  who  suc- 
ceeded him  had  paid  113/.  for  them  into  the  hands  of  the  defendant,  a  brewer, 
who  had  supplied  the  house  with  beer,  and  who  appeared  to  act  on  the  oc^ 
casion  as  the  friend  of  the  intestate's  widow.  And  by  another  witness 
it  appeared,  that  the  defendant  was  a  creditor  of  the  intestate  to  a  larger 
amount  than  the  sum  so  received.  On  the  part  of  the  defendant  it  was  proved, 
that  immediately  after  the  intestate's  death  in  1791,  his  widow  went  to  the  sur- 
rogate's office  at  Rochester  for  the  purpose  of  administering  to  his  effects. 
And  the  proper  officer  produced  in  evidence  the  original  b(X)k  of  acts,  with 
the  fiat  of  the  surrogate  for  letters  of  administration  to  be  granted  to  her. 
The  entry  was  as  follows.—"  Elden  Edw. — On  the  18th  day  of  Ajpril  1791, 
''  power  was  granted  to  Elizabeth  Elden,  the  lawful  widow  and  relict  of  Ed- 
"  ward  Elden,  late  of  the  parish  of  Chalk,  in  the  county  of  Kent,  victualler, 
"  deceased,  to  administer  the  goods,  chattels,  and  credits  of  the  said  deceased, 
"  she  having  been  first  sworn  duly  to  administer.  Till  the  last  day  of  July, 
**  to  exhibit  an  inventory."  "  Same  day  bond  from  Elizabeth  Elden,  widow, 
"  Matthew  Dafoson  and  John  Clay,  under  100/."  But  as  the  letters  of  admi- 
nistration themselves  were  not  produced,  nor  evidence  of  any  search  having 
been  made  for  them  since  the  widow's  death,  the  evidence  tendered  was  deem- 
ed insufficient,  and  a  verdict  for  1 13/.  passed  for  the  plaintiff  at  the  trial  be- 
fore Macdonald,  C.  B.  at  the  last  assizes  for  Kent,  with  leave  to  the  defendant 
to  move  for  a  new  trial.  And  a  rule  nisi  for  setting  aside  the  verdict  having 
been  obtained  in  the  last  term.  Best,  SerjL  and  Lawes  appeared  now  to  shew 
cause  against  it ;  and  Garrow  and  Bayley,  Serjt.  in  support  of  it.  But  on 
hearing  the  report  read. 

Lord  Ellenborough,  C.  J.  said,  that  it  could  not  be  questioned  but  that 
the  original  book  of  acts  of  the  Court,  which  was  the  authority  for  the  proper 
officer  afterwards  to  make  out  the  letters  of  administration,  was  proper  evi- 
dence of  the  title  of  the  widow  :  for  the  letters  of  administration  were  only 
the  copy  of  the  original  minutes  of  the  court,  drawn  up  in  a  more  formal  man- 
ner. That  he  had  known  this  evidence  produced  on  other  occasions.  And, 
in  answer  to  a  suggestion,  that  by  the  grant  of  the  subsequent  letters  of  admi- 
nistration to  the  son  it  was  to  be  presumed  that  the  administration  before  de- 
creed to  be  granted  to  the  widow  was  recalled  or  cancelled ;  he  said  it  was 
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enoagh  that  administraticHi  defaeto*wBB  granted  to  the  widow,  pending  which 
the  money  may  have  been  paid  to  the  defendant  by  her  aathority.(l)    . 

Per  Curiam,  Rule  absolute.(a) 


Goodwright,  on  the  Demise  of  Peters,  v.  Vivian. 

8  East,  190.    Jan.  29, 1807. 

If  treet  he  excepted  out  of  a  demise,  wasU  cannot  be  committed  by  cutting  them  down ; 
and  therefore  ejectment  cannot  be  brought  as  for  waste  committed  in  or  upon  the  de- 
mised premises. 

THIS  ejectment,  to  recover  possession  of  an  estate  in  the  parish  of  PhU- 
ieighj  in  CamwaUy  was  brought  upon  the  ground  of  a  forfeiture,  alleged  to 
have  been  incurred  by  the  defendant's  committing  waste  in  cutting  down  tim^ 
ber  trees,  contrary  to  a  proviso  in  the  lease  under  which  he  held  the  premises. 
The  lease  contained,  amongst  others,  this  exception ;  "  Except  and  always  re- 
served  out  of  these  presents  and  the  demise  and  lease  hereby  made,  all  trees 
of  oak,  ash,  and  elm,  now  growing,  or  hereafter  to  grow  in  or  upon  the  said 
demised  premises,  or  any  part  thereof."  It  also  contained  a  proviso,  that  if 
the  defendant  should  commit  any  teaste  in  or  upon  the  said  demised  premises, 
it  should  be  lawful  for  the  lessor  to  re-enter."  The  plaintiff's  witnesses  prov- 
ed at  the  trial,  that  the  trees  in  question  of  the  description  mentioned,  and  in 
number  about  20'or  30,  grew  in  a  coppice  wood  of  an  acre  and  a  half,  parcel 
of  the  demised  premises,  and  were  disposed  of,  while  standing,  by  public  saJe, 
together  with  the  coppice  wood,  and  were  by  the  purchaser  cut  down,  or  bark- 
ed for  the  purpose  of  cutting.  Some  of  the  trees  grew  from  old  stools ; 
others  were  maiden  trees,  some  above  40  years  growth ;  but  all  were  24  inches 
or  upwards  in  girth,  which,  by  the  custom  of  that  country,  are  deemed  timber. 
The  jury  found  a  verdict  for  the  plaintiff  on  the  merits  :  but  as  it  appeared 
by  the  lease,  that  all  the  trees  of  oak,  d&c.  were  excepted  out  of  the  demise, 
the  c^uestion  whether  they  could  be  the  subject  of  waste  was  saved  to  the  de- 
fendant ;  with  liberty  to  move  to  enter  a  nonsuit,  if  the  Court  should  think 
the  action  not  maintainable.  Such  a  rule  was  accordingly  moved  for  in  the 
last  term,  when  several  authorities  were  cited  by  Gasehe,  to  shew  that  waste 
could  not  be  committed  upon  any  subject  matter  excepted  out  of  the  demise. 
11  H.  4.  32,  b.  noted  in  22  Vin.  Abr.  448,  tit.  Waste  G.  pi.  8,  Dy.  19,  a.  pi. 
110,  cites  E.  20  Eliz.  C.  B.  Bull.  N.  P.  119.  In  Lewknor  v.  Ford,  1  Leon. 
48,  the  only  question  was,  whether  the  exception  of  the  trees  by  the  lessee  in 
his  assignment  were  good. 

Dampier  (Lens,  Serjt.  was  with  him)  now  shewed  cause  against  the  rule, 
and  contended,  on  the  authority  of  Whibter  v.  Paslow,  Cro.  Jac.  487,  that 
only  the  trees  themselves,  and  not  the  soil,  were  excepted ;  which  was  shewn 
further  by  the.  reservation  to  the  landlord  of  free  ingress  and  regress  to  cut 
down  and  remove  the  trees.  And  therefore  the  soil,  for  which  the  ejectment 
was  brought,  might  be  forfeited.     In  Lord  Rich  v.  Makepeace,{b)  though  trees 

(1)  Vide  Darns  r.  WiUiams,  13  East,  232. 

(a)  Vide  Bull.  N.  P.  246,  which  cites  Garrett  v.  Lister,  1  Lev.  25,  where  this  point 
was  ruled ;  contrary  to  Bull.  N.  P.  108,  referring  to  Lewis  v.  Brag,  M.  16  Geo.  2.  cor. 
Lee,  C.  J.  at  GuUdhaU;  where  it  is  said,  that  the  administrator  shall  not  be  permitted  to 
give  such  book,  or  a  copy  of  It,  in  evidence,  unless  he  have  proved  the  administration 
under  the  seal  of  the  Court  lost. 

(6)  Noy,  29.  This  case  was  also  cited  to  shew,  that  if  the  lessee  cut  any  tree,  waste 
would  lie  as  well  for  the  loppings  as  for  the  body  of  the  tree  :  and  so  the  case  is  stated 
in  22  Vin.  Abr.  441,  but  the  word  toaste  is  interpolated  in  the  latter  book  ;  for  the  report 
runs  thus,  "  If  he  cut  any  tree,  it  shall  be  (some  word  omitted,  probably  trespass)  as  well 
for  the  loppings  as  for  the  body  of  the  tree."  This  was  adverted  to  by  the  defendant's 
counsel. 

Vol.  IV.  48 
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were  excepted,  it  was  determined  that  the  lessee  had  liberty  to  take  the  lop- 
pings for  fireboot.  [Lord  EUenborough,  C.  J.  I  do  not  understand  how,  if 
the  trees  were  excepted,  the  lessee  could  be  entitled  to  any  part  of  the  trees, 
without  some  other  words.]  At  least  he  has  an  interest  in  the  shade  of  the 
trees.  Then  the  effect  of  cutting  down  the  timber  is  to  alter  the  nature  of 
the  ground,  and  to  convert  wood  into  coppice,  thereby  destroying  the  eTidence 
of  the  land,  which  of  itself  is  waste ;  as  if  he  convert  arable  into  wood,  or 
wood  into  meadow.     Ca  Lit.  53  b. 

The  Court  however,  without  hearing  the  defendant's  counsel,  were  clearly 
satisfied  that  waste  could  only  be  committed  of  the  thing  demised  :  and  here 
the  trees  being  excepted  out  of  the  demise  no  waste  could  be  <^mmitted  of 
them,  and  consequently  no  forfeiture  could  be  incurred  by  cutting  them  down, 
within  the  provision  of  the  lease.  That  as  to  altering  the  evidence  of  the 
land,  the  cutting  down  of  an  adjoining  wood,  on  which  the  demised  close  was 
described  as  abutting,  might  as  well  be  contended  to  be  waste. 

Rule  absolute. 

Sir  V.  Gibbs,  Burroughs  and  Oaselee,  were  to  have  supported  the  rule. 


The  King  v.  Luffe. 

6  East,  193.    Jan.  31, 1807. 

1.  An  order  of  bastardy  itated  to  be  made  upon  tbe  oath  of  the  wife,  ^  otkemnse^'it 
good ',  for  it  will  be  presumed  that  the  non-access  of  tlie  husband  was  proved  by  com- 
petent witnesses  on  oath  other  than  the  wife  ;  or  if  proved  by  her  also,  that  the  judg- 
ment of  the  justices  was  founded  on  the  other  proof. 

3.  Sucb  an  order  filiating  the  child  of  a  married  woman  is  good,  though  it  only  state  that 
such  child  was  likdy  to  become  ehargtahle  ;  which  are  tbe  words  of  the  stat.  6  Geo.  2. 
c.  31.  s.  1,  as  applied  to  tbe  bastards  of  single  women  ;  for  upon  that  stat.  as  w«Il  as 
the  stat.  18  Eliz.  o.  3,  which  has  the  words  bom  out  of  lawful  matrimony^  the  only 
Question  is,  whether  the  child  be  by  law  a  bastard. 

3.  Non-access  of  the  husband  need  not  be  proved  during  the  whole  period  of  the  wife's 

Iiregnancy  :  It  is  sufficient  if  the  circumstances  of  the  case  show  a  natural  imposstbi- 
ity  that  the  husband  could  be  the  father ;  as  where  he  had  access  only  a  fortnight  be- 
fore the  birth. 

AN  order  of  bastardy  returned  into  this  court  by  certiorari  was  as  follows. 
Suffolk,  to  wit.— The  order  of  S,  K,  and  J.  H,  two  of  H.  M.  justices  of  the 
peace,  &c.  made  the  20th  of  August  1806,  concerning  a  male  bastard  child 
lately  born  in  the  parish  of  BenhcUi,  (in  the  said  county)  on  the  body  of  Mary 
Taylor,' wife  of  Jonathan  Taylor  late  of  B,  aforesaid,  mariner.  Whereas  it 
appeareth  unto  us,  the  said  justices  upon  the  oath  of  the  said  Mary  Taylor  as 
otherwise,  that  her  husband  hath  been  beyond  the  seas,  and  that  she  did  not 
see  her  husband,  or  had  access  to  him  from  the  9th  of  April  1804,  until  the 
29th  of  June  last  past :  And  whereas  it  hath  also  appeared  unto  us,  the  said 
justices,  as  well  upon  the  complaint  of  the  churchwardens,  &c.  of  Benhall, 
as  upon  the  oath  of  the  said  Mary  Taylor ,  that  she,  the  said  Mary  Taylor, 
on  or  about  the  13th  of  July  now  last  past,  was  delivered  of  a  male  bastard 
child  in  the  said  parish  of  Benhall,  and  that  the  said  male  bastard  child  is 
likely  to  become  chargeable  to  the  said  parish  of  Benhall:  And  further,  that 
H.  Luffe,  of  BenhaU,  &c.  did  beget  the  said  bastard  child  on  the  body  of  her, 
the  said  Mary  Taylor :  And  whereas  the  said  H.  Luffe  hath  this  day  appeared 
before  us,  but  hath  not  shewn  any  cause  why  he  should  not  be  adjudged  the 
reputed  father  of  the  said  bastard  child :  We  therefore,  upon  examination  o£ 
the  cause  and  circumstances  of  the  premises,  as  well  upon  the  oath  of  the  said 
Mary  Taylor  as  otherwise,  do  hereby  adjudge  him,  the  said  H.  Luffe,  to  be 
the  reputed  father  of  the  said  bastard  child ;  and  do  also  adjudge  that  the  said 
bastard  child  was  born  in  the  said  parish  of  BenhaU.  And  tlvsreupon  we  do 
order,  as  well  for  the  better  relief  of  the  said  parish  of  B.  as  for  the  suAenta- 
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tion  and  relief  of  the  said  bastard  child,  that  the  said  H.  Luffe  shall  forthwith , 
upon  notice  of  this  our  order,  pay  to  the  said  churchwardens,  &c.  of  the  said 
parish  of  B,  2/.  Ss.  6d.  for  and  towards  the  lying  in  of  the  said  Mary  Taylor^ 
and  the  maintenance  of  the  said  bastard  child,  to  the  time  of  making  this  our 
<«der.  And  we  do  also  hereby  further  order,  that  the  said  H.  Lufft  shall 
likewise  pay  to  the  churchwardens,  &c.  of  the  parish  of  B.  for  the  time  being 
35.  weekly,  &c.  for  the  maintenance,  d&c.  of  the  said  bastard  child,  so  long 
time  as  the  said  bastard  child  shall  be  chargeable  to  the  said  parish  of  B, 
And  we  do  further  order,  that  the  said  Mary  Taylor  shall  also  pay,  or  cause 
to  be  paid  to  the  said  churchwardens,  d&c.  of  the  said  parish  of  B,  for  the 
time  being,  Is.  6c/.  weekly,  so  long  as  the  said  bastard  child  shall  be  chargea- 
ble to  the  said  parish  of  B.  in  case  she  should  not  nurse  and  take  care  of  the 
said  child  herself."  (Signed  and  sealed  by  the  justices.)  The  defendant 
appealed  against  the  order  to  the  quarter  sessions,  by  which  court  it  was  con« 
firmed. 

Three  objections  were  taken  to  this  order  ;(a)  1st,  That  the  wife  was  ad- 
mitted to  prove  the  non-access  of  her  husband.  2dly,  That  this  being  the 
child  of  a  married  woman,  the  justices  had  no  jurisdiction  to  make  an  order 
of  filiation,  unless  the  child  appeared  to  have  been  actually  chargeable,  and 
not  merely  likely  to  become  so.  3dly,  That  the  non-access  of  the  husband 
was  not  proved  during  the  whole  time^  of  the  wife's  pregnancy ;  which  was 
necessary  to  bastardize  the  issue. 

Storks  shewed  cause  against  the  rule  for  quashing  the  order.  As  to  the  . 
first  objection ;  the  non-access  of  the  husband  does  not  rest  upon  the  evidence 
of  the  wife  alone ;  nor  does  it  even  necessarily  appear  that  she  gave  any  evi- 
dence of  that  fact.  The  words  of  the  order  are,  that  it  appeared  to  the 
justices,  upon  the  oath  of  the  said  Mary  Taylor,  as  otherwise^  (by  which  must 
be  understood  other  legal  proof,)  that  her  husband  had  been  beyond  sea,  and 
that  she  had  not  seen  him,  or  had  access  to  him,  d&c.  And  die  words  as 
otherwise  occur  again  in  the  subsequent  part  of  the  order.  It  was  long  ago 
decided  in  Pendrell  v.  Pendrell,  2  Stra.  925,  and  Rex  v.  BedaU,  ib.  941. 
1076.  Rep.  Temp.  Hardw.  379,  and  Andr.  9,  that  non-access  may  be  proved 
to  bastardize  the  issue,  though  the  husband  be  in  England;  and  the  old  doc^ 
trine  of  the  Quatuor  Maria(b)  was  agreed  to  be  exploded.  And  in  the  latter 
case,  the  order  being  stated  to  be  made  "on  the  examination  of  the  wife 
and  on  other  proof*'  it  was  holden  to  be  good  ;  though  it  was  agreed  that  the 
evidence  of  the  wife  alone  to  prove  non-access  would  not  hpve  l^en  sufficient, 
according  to  the  case  of  The  King  v.  Reading ;  but  that  she  was  a  witness 
from  necessity  to  prove  the  criminal  conversation.  It  appears  by  the  report 
of  Rex  V.  Read!ing,{c)  that  the  wife  was  the  only  witness  to  prove  the  non- 
access,  as  well  as  the  criminal  intercourse ;  and  Lord  Hardwicke  said,  "  it 
would  be  of  dangerous  consequence  to  lay  it  down  in  general,  that  a  wife 
should  be  a  sufficient  sole  evidence  to  bastardize  her  child,  and  to  discharge 
her  husband  of  the  burthen  of  its  maintenance."  Upon  the  authority  of  that 
case,  the  order  was  quashed  in  The  King  t.  Rooke,  1  Wils.  340 ;  it  having 
been  made  upon  the  sole  evidence  of  the  wife  as  to  the  non-access.  Bo^ 
those  cases  therefore  are  distinguishable  fi-om  the  present.  The  2d  objection 
is  grounded  on  this,  that  the  stat.  6  Geo.  2.  c.  31.  s.  1,  which  gives  jurisdiction 

(a)  The  presence  of  the  defendant  in  court  was  waived  by  consent.  Vide  Rez  r.  Mat- 
thews,  Salk.  475. 

(6)  Vide  Co.  Lit.  344.  a,  and  133.  b.  to  125. 129,  in  which  the  whole  doctrine  is  dis- 
cussed in  the  notes. 

(e)  Rep.  Temp.  Haidw.  79.  2  Sess.  cas.  175,  and  Andr.  10,  Ford's  MS.  states  the 
facts  thus,  **  John  Mman  was  husband  of  Mary  ^/mon,  and  leaving  her  upon  the  25th  of 
May  1731,  had  no  access  to  her  from  that  time  till  the  25th  of  May  17^,  upon  which 
day  she  was  delivered  of  a  bastard  child  begotten  by  the  defendant  Reading :  aU  whiek 
was  vraved  by  the  evidence  of  Mary  Alman.  There  were  other  witnesses  who  proved 
that  Uie  hushand  was  toithin  7  miUs  of  his  wife  during  that  time. 
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to  magistrates  to  take  examinations  for  making  orders  of  filiation  in  case  of 
bastards  likely  to  become  chargeable,  is  confined  in  terms  to-  the  bastards  of 
single  women.  But  this  order  would  at  any  rate  be  good  on  the  general  sta- 
tute of  the  18  Eliz.  c.  3,  which  gives  the  magistrates  jurisdiction  to  iliate 
bastards  "  begotten  and  horn  out  of  lawjnl  matrimony"  And  it  was  deter- 
mined in  Rex  v.  Ahertson,  2  Salk.  483.  1  Ld.  Ray.  395,  and  Carth.  469, 
that  a  bastard  begotten  on  the  body  of  a  feme  covert,  while  her  husband  was 
beyond  the  four  seas,  was  "  begotten  and  born  out  of  lauffkil  matrimony" 
And  in  Rex  v.  Taylw',  3  Burr.  1679,  the  mother  of  a  bastard  was  after  her 
marriage  holden  to  be  still  liable  to  be  committed  for  disobedience  to  an  order 
of  maintenance  made  under  the  statute  of  Elizabeth.  According  to  Rex  t. 
Matthews,  2  Salk.  475,  and  an  anonymous  case  in  10  Mod.  84,  it  is  not  even 
necessary  to  state  in  the  order  that  the  bastard  child  is  likely  to  become 
chargeable ;  for  that,  say  the  Court,  will  be  presumed.  And  in  Rex  v.  Nel- 
son, 1  Ventr.  37,  though  it  were  agreed  that  it  ought  to  appear  by  the  order, 
that  the  child  was  likely  to  be  chargeable ;  yet  that,  it  was  said,  sufficiently 
appeared  by  the  order  to  pay  such  charges  as  the  parish  had  been  at.  As  to 
the  3d  objection,  that  the  child  was  born  after  access  of  the  husband ;  the 
birth  of  the  chtld  was  on  the  13th  of  July  1806,  and  the  fact  of  non-access 
stands  proved  from  the  9th  6f  April  1804  until  the  29th  of  June  1806  :  the 
access  therefore  of  the  husband  was  not  till  within  about  a  fortnight  before 
the  birth ;  which  renders  it  impossible,  in  the  course  of  nature,  that  he  coold 
have  been  the  father.  In  support  of  this  objection  were  cited  at  the  time  Re- 
gina  v.  Murray y  Salk.  122,  and  Rex  v.  Abertson,  1  Lord  Ray.  395,  to  shew 
that  non-access  must  be  proved  during  the  whole  time  of  pregnancy,  in  order 
to  bastardize  the  issue.  But  those  cases  were  decided  upon  the  ground  of 
the  old  rule  of  the  quatuor  maria,  now  exploded  by  *the  subsequent  cases  of 
St.  Andrews  y.  St.  Bride's,  1  Stra.  51 ;  PendreU  v.  Pendrell,  2  Stra.  925;  Rex 
V.  Lubbenkam,  4  Term  Rep.  251,  and  Goodright  v.  Saul,  ib.  356.  .  Besides,  the 
Court  will  presume  every  thing  in  favour  of  an  order  :  and  where  it  is  apparent 
from  the  facts  stated  that  the  defendant  is  the  father  of  the  child,  they  will 
not,  by  quashing  the  order,  make  the  husband  liable  to  maintain  it. 

Wilson,  Alderson,  and  King,  contra.  As  to  the  first  objection,  it  has  been 
dearly  settled  since  the  King  v.  Reading,  that  the  wife  is  not  a  competent 
witness  to  prove  the  non-access  of  her  husband,  though  from  the  necessity  of 
the  case  she  is  admitted  to  prove  the  act  of  adultery.  And  it  is  no  answer  to 
say,  that  she  was  not  the  sole  witness ;  and  that  the  fact  of  non-access  may 
have  been  proved  by  other  evidence,  by  reason  that  the  order  is  stated  to  have 
been  made  upon  her  examination  upon  oath,  as  otherwise :  for  it  expressly  up* 
pears  that  the  non-access  was  proved  by  her :  And  though  it  were  also  testified 
by  other  evidence,  (which  other  evidence,  however,  does  not  necessarily  appear 
to  have  been  upon  oath) ;  yet  the  judgment  of  the  magistrates,  which  must 
be  taken  to  have  been  formed  upon  all  the  evidence  taken  together,  cannot  be 
sustained,  if  part  of  that  evidence  were  incompetent  to  be  received ;  for  the 
Court  cannot  tell  what  degree  of  weight  was  given  to  her  testimony  as  to  the 
fact  of  non-access  in  coming  to  the  conclusion.  The  2d  objection  was  only 
argued  by  some  of  the  defendant's  counsel,  on  the  words,  "  bom  out  of  Utio- 
fid  matrimony'*  in  the  statute  of  Elizabeth,  and  on  the  words,  "  single  uHh 
man,"  used  in  the  st.  6  Geo.  2,  neither  of  which,  they  said,  applied  to  the 
illegitimate  child  of  a  married  woman.  But  this  objection,  being  discounte- 
nanced by  the  Court  for  the  reasons  after  stated,  was  ultimately  abandoned. 
3dly,  The  law  presumes  access,  and  the  proof  of  non-access  must  come  from 
the  party  disputing  the  legitimacy.  The  mode  of  proof  was  formerly  very 
plain  and  precise ;  fqr  unless  the  husband  were  proved  to  be  beyond  the  four 
seas,  or  labouring  under  some  personal  disability,  the  children  were  deemed 
legitimate.  If,  says  Lord  Coke,  Co.  Lit.  244,  a.  *'  the  issue  be  born  within  a 
month,  or  a  day  after  marriage,  between  parties  of  full  lawful  age,  the  child  is 
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legitimate/'  The  law,  therefore,  never  looked  to  the  period  of  conception,  or 
to  the  actual  possibility  of  the  husband  having  begotten  the  child,  but  only  to 
the  notorious  fact  of  its  birth  during  the  marriage,  and  while  the  husband  was 
within  the  four  8ea8.(a)  The  doctrine,  indeed^  of  the  extra  quatuar  nutria, 
is  now  obsolete ;  and  is  supplied  by  the  positive  proof  of  non-access,  though 
the  husband  be  in  England ;  but  so  much  of  the  old  rule  of  law  still  holds, 
that  if  access  be  proved  at  any  time  between  the  possible  conception  and  the 
birth,  the  child  is  legitimate.  So  Mr.  Justice  Blackstone,  1  Blac.  Com.  457, 
qpeaking  of  the  old  doctrine,  says^  **  If  the  husband  be  out  of  England  (or, 
as  the  law  somewhat  loosely  phrases  it,  extra  quatuar  maria)for  above  nine 
months,  so  that  no  access  to  his  wife  can  be  presumed ;  her  issue  during  that 
period  shall  be  bastards.  But  generally  (he  adds,  with  reference  to  the  later 
determinations  engrailed  on  the  old  rule,)  during  the  coverture,  access  of  the 
husband  shall  be  presumed,  unless  the  contrary  can  be  shewn  ;  which  is  such 
a  negative  as  can  only  be  proved  by  shewing  him  to  be  elsewhere.''  [Lord 
EUenborough,  C.  J.  Suppose  a  husband,  who  had  been  out  of  reach  of  ac- 
cess during  the  whole  period  of  the  wife's  possible  gestation,  returned  to  his 
wife  the  very  instant  before  her  actual  delivery,  can  it  be  contended  that  the 
child  would  in  such  case  be  legitimate  1  IThe  ground  insisted  upon  in  the  case 
of  The  Queen  v.  Murray,  was  a  little  slurred  by  Mr.  Justice  Lee,  in  The 
King  V.  Reading.  If  the  fact  be  once  ascertained,  that  it  is  naturally  impos* 
Bible,  (I  do  not  say  improbable  merely)  that  the  husband  should  be  the  father 
of  the  child,  the  conclusion  follows,  that  the  child  is  a  bastard.  There  is  a 
very  early  case  of  Foxcrofl  in  the  time  of  Ed.  1  ,(6)  where  an  infirm  bedridden 
man  was  privately  married  to  a  woman,  who,  within  12  weeks  after,  was  de- 
livered of  a  son ;  and  the  issue  was  adjudged  a  bastard.  The  principle  to  be 
deduced  from  the  cases  is,  that  if  the  husband  could  not  by  possibility  be  the 
father,  that  is  sufficient  to  repel  the  legal  presumption  of  the  child's  legitimacy. 

(a)  Many  cases  were  referred  to,  which  are  collected  in  4  Vio.  Abr.  21.  Letter  B.  pi. 
3,  4,  5,  and  6. 

(f)  £.  10  £d.  1  B.  Rot.  23.  1  Rol.  Abr.  359.  It  is  to  be  observed,  however,  that  as 
the  case  is  stated  in  Rolle,  R.  the  infirm  bedridden  man  was  married  to  ^.  by  the  Bishop 
o^  London  privately,  inno  church  or  chapel,  nor  with  the  celebration  of  any  mass  ;  **  le  dit 
A.  Esteant  adonque  pregnant  del  dit  R,  Ac.  Now,  if  b^  the  word  del  it  be  meant  that 
j9.  was  pregnant  bif  the  man  whom  shr  afterwards  married  (and  the  words  are  so  con- 
•tmed  in  oUier  abridgments)  ;  assuming  that  there  waa  a  marriage,  the  case  is  scarcely 
intelligible  ;  for  it  is  contrary  to  the  whole  current  of  decisions  to  say,  that  a  child  bom 
after  the  marriage  of  its  actual  pareinis,  if  begotten  before,  is  a  bastard  :  And  if  R.  were 
in  trnth  the  father  of  the  child  begotten  some  time  before,  it  was  a  matter  of  no  conse- 
quence how  infirm  of  body  he  was  at  the  time  of  his  marriage,  only  12  weeks  before  the 
birth ;  and  ^et  stress  is  evidently  laid  upon  this  circumstance  in  the  statement  of  the 
case.  But  if,  by  the  mention  of  the  privacy  of  the  marriace,  and  that  it  was  in  no 
church,  Sec.,  it  were  meant  to  question  its  validity  for  want  of^a  proper  ceremonial,  the 
infirmity  of  the  man's  body  at  the  time  was  equally  immaterial,  and  the  case  itself  not 
worth  noticing ;  as  amounting  only  to  this,  that  the  issue  of  persons  not  married  accord- 
ing to  the  requisite  ceremonies  of  the  law,  or  in  other  words,  not  married  at  all,  are  bas- 
tards. And  if  Lord  Rolle  had  considered  that  to  be  the  point  in  judgment,  it  is  singular 
that  he  should  not  have  drawn  exclusive  attention  to  it  by  some  more  appropriate  turn 
of  expression,  than  by  saying  that  R.  was  married  privately,  Slc.  in  conjunction  with 
the  other  circumstances  of  the  case,  (^eere  then,  wnether  there  may  not  be  some  error 
of  the  pen,  or  of  the  press  ?  For  though  the  relative  word  dit  supports  the  allusion  to 
the  husband  R. ;  there  being  but  one  R.  before  mentioned  ;  yet  in  abstractinc  the  record, 
as  it  is  likely  enough  that  the  son  was  of  the  same  name  with  the  supposed  father,  this 
error  may  have  crept  in  without  attracting  attention.  The  word  dd  properly  signifies  of, 
and  pregnant  del,  &>c.  is  pregnant  of,  &.  and  not  by,  &c.  And  Lord  RoUe,  in  other 
places  under  the  same  head,  speaking  of  pregnancy,  in  relation  to  the  husband  or  father, 
OSes  the  phrases,  **  ensient  per  A.''  **  ad  issue  oer  Iny  ;"  "  ad  issue  per  B.;"  while  the 
word  del  is  plainlj  used  in  its  common  sense  ior  q/*,  m  several  sentences  immediately 
preceding.  And  in  this  sense  only,  speaking  of  the  woman  as  pregnant  of  R.  the  issue, 
is  the  case  intelligible,  or  likefy  to  have  been  noted  in  that  place  or  manner ;  in  which 
sense  Lord  EUenborough  seems  to  have  read  the  case.  There  is  no  regular  year  book 
of  this  period  to  refer  to,  but  only  a  few  scattered  notes,  not  including  this  case. 
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Bat  if  the  mere  fact  of  access  of  .the  husband  at  any  time  between  the  mo* 
ments  of  conception  and  delivery  would  make  the  child  legitimate,  it  would 
have  been  an  answer  to  many  of  the  cases  where  legitimacy  has  been  in  ques- 
tion.] No  other  certain  time  can  be  drawn  than  that  laid  down  in  Regina  y. 
Murray,  Salk.  122,  and  Rex  v.  Alhertson,  I  Lord  Ray.  395.  Salk.  484. 
Carth.  469.  *  In  the  latter  case,  it  is  said,  ''  He  is  a  bastard  who  is  born  of  a 
man's  wife  while  the  husband,  at  and  from  the  time  of  the  begetting  to  the 
birth,  is  extra  quatuor  maria  ;"  or,  as  it  is  now  understood,  is  proved  to  have 
had  no  access  during  that  period.  And  in»  the  report  of  the  same  case  in 
Carthew,  the  3d  exception  to  the  order,  on  which  it  was  quashed,  was,  that  it 
was  not  alleged  that  tho  husband  was  beyond  sea  for  40  weeks  before  the 
birth  of  the  child ;  and  that  it  would  not  be  sufficient  to  say  that  he  was  be- 
yond sea  at  the  time  of  the  conception ;  because  that  in  nature  could  not  cer- 
tainly be  known.  [Lord  EUenborough,  C.  J.  Here,  however,  in  nature  the 
fact  may  certainly  be  known,  that  tlie  husband,  who  had  no  access  till  within 
a  fortnight  of  his  wife's  delivery,  codld  not  be  the  actual  father  of  the  child. 
Where  the  thing  cannot  certainly  be  known,  we  must  call  in  aid  such  proba- 
ble evidence  as  can  be  resorted  to,  and  the  intervention  of  a  jury  must,  in  all 
cases  in  which  it  is  practicable,  be  had  to  decide  thereupon  :  but  where  the 
question  anses  as  it  does  here,  and  where  it  may  certainly  be  known  from  the 
invariable  course  of  nature,  as  in  this  case  it  may,  that  no  birth  could  be  oc- 
casioned and  produced  within  those  limits  of  time,  we  may  venture  to  lay  down 
the  riile  plainly  and  broadly,  without  any  danger  arising  from  the  precedent.] 
The  same  case  of  Rex  v.  Albertson  is  reported  in  5  Modern,  449,(a)  'and 
there  HoU,  C.  J.  is  made  to  say,  that  it  must  i^pear  that  the  husband  was  not 
here  all  the  space ;  for  if  he  were  here  either  at  the  begetting  or  at  the  birth 
of  the  child,  it  is  sufficient.  •  And  this  falls  in  with  the  established  rule  of  law, 
which  has  never  been  questioned,  that  if  a  man  marry  a  pregnant  woman  any 
time  before  the  birth  of  the  child,  such  child  is  legitimate.  Then  by  analogy 
to  that,  if  the  husband  have  access  any  time  before  the  birth  of  the  child,  the 
same  construction  must  prevail. 

Lord  Ellenborough,  G.  J.  Three  exceptions  have  been  taken  to  this 
order ;  1st,  That  .the  wife  was  examined  generally,  and  alone,  to  the  fact  of 
non-access,  and  that  the  order  is  founded  on  her  evidence  only ;  whereas  it  is 
laid  down  in  the  cases,  that  an  order  of  this  sort  cannot  be  made  on  the  evi- 
dence of  the  wife  alone,  but  that  there  must  be  other  proof  of  the  non-access. 
This  objection  is  groupded  upon  a  principle  of  public  policy,  which  prohibits 
the  wife  from  beitig  examined  against  her  husband  in  any  matter  affecting  his 
interest  or  character,  unless  in  cases  of  necessity,  where,  from  the  nature  of 
the  thing,  no  other  witnesses  can  probably  have  been  present :  but  exceptions 
of  that  sort  have  been  established ;  and  that  it  is  necessary,  and  on  that  ac- 
count allowable,  to  examine  her  as  to  the  fact  of  her  criminal  intercourse  wi^h 
another,  has  been  held  by  various  Judges  at  different  periods ;  for  this  is  a  fact 
which  must  probably  be  within  her  own  knowledge  and  that  of  the  adulterer 
only.  And  by  a  parity  of  reasoning,  it  should  seem  that  if  she  be  admitted  as 
a  witness  of  necessity  to  speak  to  the  fact  of  the  adulterous  intercourse,  it 
might  also  perhaps  be  competent  for  her  to  prove  that  the  adulterer  alone  had 
that  sort  of  intercouse  with  her,  by  which  a  child  might  be  produced  within 
the  limits  of  time  which  nature  allows  for  parturition.  Certainly,  however,  it 
is  competent  for  her  to  prove  the  fact  of  her  connexion  with  that  person  whom 
she  charges  as  being  the  real  father  of  her  child.  And  here  the  order  is  stated 
to  have  been  made,  not  on  her  evidence  only,  but  "  upon  the  oath  of  the  said 
Mary  Taylor, as  otherwise."  It  is  true,  that  it  is  not  said,  "  as  otherwise  upon 
oath;"  but  as  no  evidence  can  properly  be  given  otherwise  than  upon  oath,  it 
is  not  going  further  in  making  an  intendment  to  support  this  order  than  has 

(a)  Under  the  name  of  AUnton  v.  Spcnc; 
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been  done  in  other  cases,  to  say  that  such  other  evidence  must  also  be  taken 
to  have  been  given  upon  oath.  Now  it  does  not  -  appear  to  what  particular 
facts  the  wife  deposed,  or  what  were  proved  by  the  other  evidence :  and  then 
the  rule  laid  down  in  The  King  v.  Bedall  applies,  that  if  there  were  other 
witnesses  besides  the'  wife,  and  she  were  competent  to  prove  any  part  of  the 
case,  the  Court  will  intend,  in  support  of  an  order  framed  like  the  present, 
.  that  she  was  examined  only  as  to  those  facts  which  she  was  competent  to  prove, 
and  that  the  rest  of  the  case  was  proved  by  the  other  evidence.  And  this  is 
not  more  than  has  been  intended  in  many  other  cases.  We  may  therefore 
read  the  adjudicatory  part  of  the  order  as  made  *'  upon  examination,  d&c.  of 
the  premises  upon  oath,  as  well  of  the  said  Mary  Taylor,  as  otherwise."(l) 
The  ^  exception,  which  arose  on  the  wording  of  the  statutes  of  Elizabeth 
and  George  2d,  in  effect  resolves  itself  into  the  third.  Eor  when  the  question 
is,  whether  this  were  a  child  bom  out  of  lawful  matrimony,  that  is,  out  of  the 
limits  and  rights  belonging  to  that  state,  it  is  the  same  in  substance  as  the 
question,  whether  it  be  a  bastard.  It  is  so  for  the  general  purposes  of  the 
act.  The  matrimony  does  not  cover  the  child  if  it  be  in  other  respects  (ac- 
cording to  the  rule  of  law  applicable  to  this  subject)  a  bastard.  And  so  it 
seems  that  a  child  born  by  adulterous  intercourse  is  as  much  within  the  pro- 
vision of  the  act  of  Geo.  2,  as  one  which  is  born  of  a  single  woman.  The 
cases  of  The  King  v.  Reading,  and  The  King  v.  Bedall,  were  both  after  the 
statute  of  Geo.  2,  and  yet  no  such  objection  was  taken.  It  is  a  consequence 
which  follows  of  course  from  establishing  the  bastardy  of  the  child,  that  it 
was  born  out  of  lawful  matrimony,  in  the  proper  sense  of  those  words  as  ap- 
plied to  the  subject  matter.  This  brings  it  to  the  3d  and  principal  exception  ; 
that  as  it  appears  that  the  husband  returned  within  access  of  the  wife  about  a 
fortnight  before  the  child  was  born,  he  must  be  presumed  to  be  the  father  of 
it ;  which  will  throw  upon  him  the  burthen  of  its  maintenance.  As  some- 
thing has  been  said  concerning  the  novelty  of  the  doctrine  of  admitting  the 
proof  of  non-access  to  the  husband  living  within  the  kingdom,  in  order  to  rebut 
the  presumption  of  legitimacy,  let  us  see  how  the  law  was  understood  to  be 
in  early  periods.  In  1  Rol.  Abr.  358,  tit.  Bastard,  letter  B.  it  is  said,  "  By 
the  law  of  the  land  no  man  can  be  a  bastard  who  is  born  after  marriage,  unless 
for  special  matter."  Therefore,  in  the  very  text  of  the  rule  an  exception  is 
introduced.  The  first  special  matter  of  exception  mentioned  by  Rolle  to  bas- 
tardize the  issue,  where  the  husband  is  within  reach  of  access,  is  one  of  a 
natural  impossibility;  where  the  husband  is  within  the  age  of  puberty ;  th9ugh 
that  was  no  obstacle  to  the  marriage.  There  is  a  case  in  the  year  book  1  H. 
6.  3.  b.  which  goes  the  length  of  deciding  the  issue  to  be  a  bastard,  where  the 
husband  was  within  the  age  of  14.  There  are  several  other  cases  mentioned 
firom  the  year  books,  of  course  less  questionable,  as  the  age  in  those  cases  was 
much  less.  All  these  establish  this  principle,  that  where  the  husband  in  the 
course  of  nature  could  not  have  been  the  father  of  his  wife's  child,  the  child 
was  by  law  a  bastard.  But  FoxcrofVs  case,(a)  p.  359,  of  the  same  -  book, 
which  I  before  mentioned,  was  the  case  of  an  infirm  bedridden  man,  who  hav- 
ing married  in  that  state  12  weeks  before  the  delivery  of  his  wife,  that  was 
holden  to  bastardize  the  issue,  though  the  parties  were  together.  And  no 
doubt  is  thrown  on  the  principle  of  that  case  in  any  subsequent  authority,  nor 
even  in  the  learned  editor's  notes  on  Go.  Lit.  244.  a.  123.  b.  d&c.  This  there- 
fore is  another  instance  of  an  exception  to  the  general  rule,  admitted  at  so 
early  a  period  as  the  10  Ed.  1,  and  founded  on  natural  impossibility  arising 
from  bodily  infirmity.  There  is  another  case  in  the  18  Ed.  1,  also  mentioned 
in  Rol.  Abr.  (p.  356,)  still  stronger  to  the  present  purpose ;  where  the  child 
was  found  to  be  born  11  dtiyspost  ultimum  tempus  legitimum  muHeribus  pari- 
endi  constitutum ;  and  because  of  that  fact,  et  quia  per  veredietum  juratorum 

(1)  Vide  The  King  y.  The  JnkabitanU  of  Kea,  11  East,  132. 
(a)  Vide  ante^  200  note(a). 
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invmiiw  quod  pradietus  Rabertus  (the  husband),  non  habuit  accessum  ad 
prtEdietam  Beatricem  per  unam  mensem  ante  mortem  suam,  per  quod  mtgis  pro- 
sumitur  contra  praedictum  Henricum  (the  issue,)  d&c.  therefore  the  brother 
and  heir  of  Robert  had  judgment  to  recover  in  assize.     Even  at  that  timey 
therefore,  it  was  considered  that  the  fact  of  access  or  non-access  was  a  mate- 
rial question  to  be  gone  into ;  and  that  the  period  of  time  which  had  elapsed 
between  the  non-access  and  the  birth,  which  only  goes  to  establish  the  natural 
impossibility  of  the  husband  being  the  father  of  the  child,  was  proper  to  be 
inquired  of.     And  Lord  C.  J.  Roiie  adds  a  note  to  that  case,  that  the  jury 
found  that  th$  husband  languished  of  a  fever  long  before  his  death :  which 
shews  that  the  natural  impediment  to  any  access,  arising  from  his  languishing 
of  a  krer  some  time  before  his  death,  was  also  considered  as  an  ingr^ient  in 
the  question  which  was  submitted  to  the  jury.    The  rule  of  law  which  has 
prevailed  in  these  cases  is,  Br  acton,  p.  6..  a.,  "  Stabitur  huic  prmsMmptiam 
"  donee  probetur  in  contrarium,     Ut  ecce,  maritus  probatur  non  eonculntisse 
*'  aUqutandiu  cum  uxore,  infirmitate  vel  alia  causa  impeditus,  vel  erat  in  ea 
;'*  invaUtudine  ut  generare  non  possit."     From  all  these  authorities  I  think  this 
I  conclusion  may  be  drawn,  that  circumstances  which  shew  a  natural  imposai- 
!  bility  that  the  husband  could  be  the  father  of  the  child  of  which  the  wife  ia 
'  delivered,  whether  arising  from  his  being  under  the  age  of  puberty,  or  from 
I  his  labouring  nnder  disability  occasioned  by  natural  infirmity,  or  from  the 
,  length  of  time  elapsed  since  his  death,  are  grounds  on  which  the  illegitimacy 
I  of  the  child  may  be  founded.     And  therefore,  if  we  may  resort  at  all  to  such 
'  impediments  arising  from  the  natural  causes  adverted  to,  we  may  adopt  other 
/   causes  equally  potent  and  conducive  to  shew  the  absolute  physical  impossibility  of 
/    the  husband's  being  the  father :  I  will  not  say  the  improbability  of  his  being  such ; 
I    for  upon  the  ground  of  improbability,  however  strong,  I  should  not  venture  to 
i    proceed.    No  person,  however,  can  raise  a  question,  whether  a  fortnight's  access 
of  the  husband,  before  the  birth  of  a  full  grown  child,  can  constitute  inthe  course 
of  nature  the  actual  relation  of  father  and  child.     But  it  is  said,  that  if  we  break 
through  the  rule  insisted  upon,  that  the  non-access  of  the  husband  roust  continue 
the  whole  period  between  the  possible  conception  and  delivery,  we  shall  be  driven 
to  nice  questions.     That,  however,  is  not  so ;  for  the  generd  presumption  wjH 
prevail^  except  a  case  of  plain  natural  impoaaibilily  ia  atiAwn ;  and  tn  p«ii|tTJj«h 
as  an  exception  a  case  of  such  extreme  impossibility  as  the  present  cajQpot  dp 
any  harm,  or  produce  any  uncertaintj  in  the  law  on  this  suDJect.     As  to  the 
case  of  Regina  v.  Murray,  relied  on  for  the  position  contended  for ;  on  which 
case  alone  The  King  v.  Albertson  proceeded;  the  ground  of  it  was  discoun- 
tenanced by  Mr.  Justice  Lee  in  The  King  v.  Reading,     Without  weakening, 
therefore,  any  established  cases,  or  any  legal  presumption,  applicable  to  the 
subject,  we  may  without  hesitation  say,  that  a  child  born  under  these  circum-> 
stances  is  a  bastard.     With  respect  to  the  case  where  the  parents  have  married 
so  recently  before  the  birth  of  the  child  that  it  could  not  have  been  begotten 
in  wedlock,  it  stands  upon  its  own  peculiar  ground.     The  marriage  of  the 
parties  is  the  criterion  adopted  by  the  law,  in  cases  of  ante-nuptial  generation, 
.  for  ascertaining  the  actual  parentage  of  the  child.     For  this  purpose  it  will  not 
I  examine  when  the  gestation  began,  looking  only  to  the  recognition  of  it  by  the 
Ihusband  in  the  subsequent  act  of  marriage. 

^"^RosE,  J.  As  to  the  1st  and  2d  objections  which  have  been  made,  I  shall 
content  myself  with  referring  to  the  answers  given  to  them  by  my  Lord.  But 
in  respect  to  the  3d  objection,  as  we  have  been  warned  not  to  break  in  upon 
the  common  law,  without  some  rule  to  go  by,  I  shall  make  a  few  observations 
upon  it  It  is  said,  that  if  we  break  in  upon  the  old  rule  of  the  quatuor  nuk' 
ria,  we  must  adopt  some  other  line,  which  will  be  difficult  to  be  drawn.  But 
that  rule  has  been  long  exploded  on  account  of  its  absolute  nonsense :  and  we 
will  adopt  another' line,  which  has  been  marked  out  on  account  of  its  good 
sense.    In  every  case  we  will  take  care,  before  we  bastardize  the  issue  of  a 
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married  woman,  that  it  i;hall  be  proved  that  there  was  no  auch  access  as  could 
enable  the  hasband  to  be  the  lather  of  the  child.  If  by  reason  of  imbecility, 
or  on  any  personal  account,  or  from  absence  from  the  place  where  the  wife 
was,  the  husband  could  not  be  the  father  of  the  child,  there  is  no  reason  why 
it  should  not  be  so  declared.  Here  it  is  (^parent  that  the  husband,  who  had 
no  access  to  the  wife  till  two  weeks  befo|re  her  delivery,  could  not  be  the  fa* 
ther.  And  in  saying  so  we  go  upon  the  sure  ground  of  natural  impossibility 
and  good  sense :  rejecting  a  rule  founded  in  nonsense. 

Lawrencb,  J.  The  objections  are  reduced  to  two.  The  first  is,  that  this 
order  is  made  upon  the  evidence  of  a  married  woman,  that  hef*  husd>and  had 
no  access  tp  her :  And  The  King  v.  Reading,  and  The  King  v.  Rookey  have 
been  relied  on.  But  those  cases  are  not  broken  in  upon  by  sustaining  the 
present  order ;  because  it  was  made  bn  other  evidence  besides  that  of  the 
wife.  It  is  stated  to  have  been  made  on  examination  of  the  wife  on  oath,  as 
otherwise ;  by  which  I  understand  on  other  legal  proof  besides-  her  evidence. 
But  it  is  said,  that  we  can  make  no  intendment  in  support  of  this,  which  is 
more  in  the  nature  of  a  conviction  for  an  offence  than  of  an  order.  That 
however  is  not  so,  and  is  contrary  to  the  determination  in  The  King  v.  Bedall; 
between  which  and  the  present  case  there  is  no  distinction,  except  that  there 
the  order  was  stated  to  be  made  "  upon  examination  of  the  wife,  and  other 
proof  upon  oath ;"  the  only  question  therefore  is,  whether  the  words  "  as  others 
wise"  here  used,  must  not  be  taken  to  mean  other  proof  upon  oath ;  for,  if 
they  can,  the  cases  are  parallel.  Though  if  orflers  can  be  made  in  any  cases 
without  oath,  which' I  do  not  know  that  they  can,  still  this  would  be  good  as 
an  order.  But  suppose  it  had  been  stated  in  express  terms,  that  the  wife 
had  given  evidence  of  the  no-^ccess,  and  that  the  same  fact  had  been  proved 
by  ten  other  witnesses,  we  should  presume  in  the  case  of  an  order  that  the 
magistrates  had  proceeded  upon  the  evidence  of  the  other  witnesses  as  to  that 
fact.  This  case  comes  to  us  after  an  appeal  to  the  sessions ;  and  we  may  pre* 
sume  that  if  there  had  been  no  other  evidence  of  non-access  than  that  of  the 
wife,  the  sessions  would  not  have  confirmed  the  order.  Then  the  3d  question 
is,  whether,  as  the  husband  had  no  access  until  about  a  fortnight  before  the 
birth,  a  child  so  born  can  be  said  by  our  law  to  be  legitimate.  Now,  without 
going  over  the  whole  ground  of  the  argument  again,  the  doctrine  of  the  ^ua- 
tuor  maria  has  been  long  exploded;  and  it  has  been  shewn  by  the  authorities 
mentioned  by  my  lord,  that  imbecility  from  age,  and  natural  infirmity  from 
other  causes,  have  always  been  deemed  sufficient  to  bastardize  the  issue ;  all 
which  evidence  proceeds  upon  the  ground  of  a  natural  impossibility  that  the 
husband  should  be  the  father  of  the  child.  Then  why  not  give  effect  to  any 
other  matter  which  proves  the  same  natural  impossibility?  It  is  said,  howev- 
er, that  in  so  doing  we  shall  shake  a  settled  rule  of  law,  that  if  a  child  be  born 
in  wedlock,  though  but  a  week  after  the  marriage  of  its  parents,  such  child  is 
.  to  be  deemed  legitimate.  But  I  do  not  see  that  the  consequence  supposed 
would  foDow.  By  the  civil  law,  if  the  parents  married  any  time  before  the 
btrth  of  the  child,  it  was  legitimate :  and  our  la^  so  far  adopts  the  same  rule, 
that  if  a  man  marry  a  woman  who  is  with  child,  it  raises  a  presumption  that  it 
is  his  own.  Lord  RoUe  gives  some  such  reason  for  the  rule ;  and  it  seems  to 
be  founded  in  good  sense ;  for  where  a  man  marries  a  woman  whom  he  knows 
to  be  in  this  situation,  he  may  be  considered  as  acknowledging  by  a  most 
solemn  act  that  the  child  is  his. 

Le  Blanc,  J.  As  to  the  first  objection,  I  think  it  must  be  taken  that  the 
wife  was  examined  to  prove  the  fact  of  the  non-access  of  her  husband  within 
the  time  mentioned,  as  well  as  the  other  witnesses ;  for  the  particular  facts 
proved  by  her  and  other  witnesses,  or  by  her  alone,  are  given  in  detached 
sentences.  And  then  the  question  is  brought  to  this,  whether  an  order  of  fili< 
ation,  where  the  wife  and  other  witnesses  were  examined  to  prove  the  non* 
access  of  the  husband,  can  be  sapported?    To  that  the  case  of  The  King  v. 
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'BedaU  is  in  point;  for  there  the  wife,  as  well  as  other  witnesses,  was  examined 
to  prove  that  fact,  (which  I  think  appears  as  plainly  here  from  the  statement 
of  the  «ase),  and  jet  the  order  was  hdden  to  be  good.  I  consider  that  case, 
tlierefore,  as  an  Jiuthority  to  this  point  And  it  is  more  peculiarly  fit  to  make 
the  intendment,  that  the  fact  was  proved  by  the  other  witnesses  as  well  as  by 
the  wife,  in  a  case  like  the  present,. where  an  appeal  lies  to  the  sessions  from 
the  original  order  of  the  justices ;  where  the  appeal  has  been  heard ;  and 
where  the  objection  might  have  been  taken  on  the  evidence,  that  no  other  than 
the  wife  had  proved  the  non-access ;  and  where  notwithstanding  it  is  stated 
that  that  fact,  amongst  others,  was  proved  by  the  wife  as  othtrmse ;  under- 
standing, as  I  do,  these  latter  words  to  mean  other  competent  proof.  The  se- 
cond objection  has  been  properly  abandoned ;  because  it  comes  in  effect  to 
this  question,  whether  a  child  proved  to  be  a  bastard  be  not  the  same,  for  Ite 
purpose  of  these  acts  of  parliament,  as  a  child  bom  out  of  matrimony  ^  or  bom 
of  a  single  wom&n  t  To  be  sure  they  must  be  considered  as  the  same  thing. 
As  to  the  3d  objection,  the  question  will  be,  whether  the  child  of  a  woman, 
whose  husband  is  proved  to  have  had  no  access  to  her  till  a  fortnight  before 
her  delivery,  can  in  law  be  considered  as  illegitimate?  And  our  attention  has 
been  called  to  cases  where  a  child  born  within  a  short  time  after  the  nrarriage 
of  the  parents  is,  by  the  rule  of  law,  considered  to  be  legitimate.  That  is  a 
rule  of  law  not  to  be  broken  in  upon,  except  as  in  other  cases,  one  of  which 
has  been  mentioned,  by  proof  of  natural  imbecility,  which  shewed  that  the 
husband  could  not  hdve  been  the  father  oV  the  child.  But  in  order  to  make 
the  cases  the  same,  it  must  be  supposed  that  the  adultery  of  the  wife  in  the 
absence  of  her  husband,  who  only  returns  to  her  just  before  her  delivery,  is 
assimilated  to  law  to  the  case  of  a  man's  marriage  with  a  pregnant  woman  re- 
cently, before  the  birth  of  the  child,  where^  the  very  act  of  marriage  in  such  a 
situation  is  an  acknowledgment  by  him  that  he  is  the  father  of  the  child  with 
which  the  woman  is  pregnant  But  there  is  no  analogy  between  the  two 
cases.  It  comes  then  to  a  case  of  non-access  for  a  year  and  a  half,  excepting 
the  last  14  days  before  delivery.  The  rule  of  law  was  formerly  very  strict  in 
favour  of  the  legitimacy  of  children  born  of  a  married  woman  whose  husband 
was  within  the  four  seas ;  but  that  has  been  long  broken  in  upon.  Afterwards 
the  rule  was  brought  to  this,  that  where  there  was  an  impossibility  that  the 
husband  could  have  had  access  to  his  wife,  and  have  been  the  father  of  the 
child,  there  it  should  be  deemed  illegitimate  :  And  in  Goodright  v.  jSioa/,  4 
Term  Rep.  356,  the  Court  held  that  there  was  no  necessity  -to  prove  the  im- 
possibility of  access,  if  the  other  circumstances  of  the  case  went  strongly  to 
rebut  the  presumption  of  access.  The  cases  of  The  Queen  v.  Murray ^  and 
The  King  v.  Albertson,  were  rather  cited  for  the  sake  of  expressions  thrown 
out  by  some  of  the  judges  in  giving  their  opinions,  than  for  the  determination 
of  the  Court :  for  the  points  in  judgment  did  not  require  the  support  of  the 
doctrine  advanced,  that  there  must  be  non-access  during  the  whole  period  of . 
the  wife's  pregnancy  in  order  to  bastardize  the  issue.  But  where  it  can  be 
demonstrated  to  be  absolutely  impossible,  in  the  course  of  nature,  that  th^ 
husband  could, be  the  father  of  the  child,  it  does  not  break  in  up<Mi  the  reason 
of  the  current  of  authorities,  to  say  that  the  issue  is  illegitimate.  If  it  do  not 
appear  but  what  he  might  have  been  the  father,  the  presumption  of  law  still 
holds  in  favour  of  the  legitimacy.  But  if,  as  in  this  case,  it  be  proved  to  be 
impossible  that  he  should  have  been  the  father,  then,  within  the  principle  of 
the  modern  cases,  there  is  nothing  to  prevent  us  from  coming  to  that  con- 
clusion. 

Order  confirmed.(I) 

(1)  [See  2  Stark.  Ev.  (7th  Amer.  ed.)  p.  196&.seq.,  where  all  the  cases  are  collected 
upon  the  point  of  the  bastardy  of  a  child  born  during  the  wedlock  of  his  mother — and  par- 
ticularly notes  1  &  B.  on  n.  196,  where  the  American  cases  are  referred  to.  The  doc- 
trine thare  laid  down  is  fully  in  accordance  with  the  decision  in  the  text.    In  Pennsyl- 
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The  King  v.  The  Archbishop  of  Cantm'bury. 

8  East,  213.    Jan.  31, 1807. 

No  mandamus  lies  to  the  Afchbishop  of  Csnlerfrtiry  to  issne  his  jia<  to  the  proper  officer, 
Slc,  for  the  admission  of.  a  Doctor  of  CiWi  Law,  grailaated  at  Cambridfe^  as  an  Advo- 
xate  of  the  Coart  of  Arches. 

WILSON,  in  the  last  term,  applied  for  a  writ  of  mandamus  to  the  Arch- 
bishop, to  issue  his  fiat  to  the  vicar  general  of  the  province  of  Canterbury ,  for 
the  purpose  of  making  out  a  rescript  under  the  seal  of  the  vicar  general,  com- 
manding the  dean  of  the  arches  to  ajlmit  Dr.  Highmore  as  an  advocate  of  the 
Court  of  Arches.  This  application  was  founded  on  affidavits  stating  in  sub- 
stance, that  the  Court  of  Arches,  the  Court  of  Peculiars,  the  Prerogative 
Court,  and  other  ancient  courts,  are  governed  by  the  civil  and  canon  law,  un- 
der the  jurisdiction  and  control  of  the  Archbishop  of  Canterbury ;  that  the 
advocates  of  those  Courts  also  practice  in  the  Court  of  Admiralty ;  9nd  that 
no  doctor  of  the  civil  law  is  admitted  tp  practice  in  the  latter  who  has  not 
been  previously  admitted  an  advocate  of  the  Court  of  arches  by  the  rescript 
of  the  Archbishop.  That  the  mode  of  obtaining  such  admission  is  for  the 
candidate  to  deliver  his  certificate  of  qualification,  viz.  of  his  degree  of  doctor 
of  civil  law,  signed  by  the  registrar  of  the  university  where  taken,  into  the 
office  of  the  vicar  general  of  the  province  of  Canterbury ;  where  a  petition  is 
made  out,  praying  that  the  candidate  may,  in  consideration  of  that  qualifica- 
tion, be  admitted  an  advocate ;  which  petition  beinff  signed  by  the  candidate, 
is  forwarded  from  that  office  to  the  Archbishop,  who  returns  upon  the  same 
instrument  his  fiat^  ordering  the  commission  or  rescript  to  be  made  but  as 
prayed  for  :  which,  without  such  fiat,  cannot  be  obtained.  The  petition  and 
fiat  are  then  returned  to  the  vicar  general ;  and  the  rescript,  which  orders  the 
dean  of  the  arches  to  admit  the  candidate  as  an  advocate,  is  then  made  out 
under  the  seal  of  the  vicar  general,  and  delivered  to  the  registrar  of  the  pro- 
vince. The  candidate  is  afterwards  introduced  into  court  by  two  advocates, 
and  presented  to  the  dean  of  arches,  who  after  the  Archbishop's  rescript  is 
read,  and  the  candidate  has  taken  the  oaths,  admits  him  as  an  advocate  of  the 
courti;  declaring  such  admissions  to  be  in  pursuance  of  the  Archbishop's  re- 
script The  candidate  is  afterwards  admitted  in  a  similar  manner  in  the 
Court  of  Admiralty.  It  was  then  stated  that  Dr.  Highmore  took  deacon's 
orders  in  the  church  in  1790,  but  laid  aside  the  clerical  character  in  1793, 
having  never  taken  priests'  orders  \  and  then  studied  the  canon  and  civil  law ; 
and  in  1796,  obtained  the  degree  of  doctor  of  civil  law,  as  a  regular  graduate 
in  the  university  of  Cambridge,  and  has  expended  a  large  sum  in  the  prosecu- 
tion of  these  studies.  That  this  degree  is  conferred  by  the  universities  indis- 
criminately on  the  clergy,  and  laity.  That  the  privileges  of  the  two  universi- 
ties, and  amongst  others  of  the  doctors  and  students  of  civil  law,  are  secured 
by  divers  statutes,  charters,  and  patents.  That  the  principal  advantage  of  the 
degree  of  doctor  of  civil  law  is  the  obtaining  the  privilege  of  practising  in  the 
said  courts,  and  that  such  was  Dr.  Highmare*s  object  in  taking  his  degree. 
That  it  has  been  the  constant  practice  for  the  Archbishop  for  the  time  teing 
to  grant  his  fiat  upon  the  petition  and  certificate  before-mentioned  ;  and  that 
the  advocates  now  practising  in  the  said  courts  are  doctors  of  the  civil  law. 
It  then  appeared,  that  about  March  1805,  Dr.  Highmore  sent  in  to  the  Arch- 
bishop the  certificate  of  his  degree  and  qualification,  signed  by  the  registrar 
of  the  university  of  Cambridge  with  a  petition  for  the  Archbishop's  fiat  in  the 
usual  form ;  not  noticing,  because  it  was  not  believed  to  be  material,  the  cir- 

▼ania  it  has  been  held,  that  upon  an  indictment  lor  fornication  and  bastardy,  a  married 
woman  is  a  competent  witness  to  prove  the  criminal  connection  with  her,  but  not  the 
non-access  of  the  husband.     CommonweaUk  v.  Shepherd^  6  Binn.  283.— W.] 
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cumstance  of  his  having  been  in  deacon's  orders.  On  this  the  Archbishop 
returned  his  Jiai;  and  the  rescr^t  thereon  being  formerly  executed  and  sealed 
in  the  office  of  the  deputy  registrar  of  the  province ;  Dr.  Highmore^  on  the 
27th  of  April,  acquainted  the  dean  of  arches  therewith ;  who  informed  him, 
that  having  been  in  deaccm's  orders,  he  conid  not  be  admitted  as  an  advocate 
of  that  court,  the  same  being  forbidden  by  the  canons  of  the  church.  On 
reference  afterwards  to  the  Archbishop,  the  latter  declined  deciding  on  the 
matter,  and  referred  the  defendant  to  the  Judge  of  the  Admiralty  for  his  <^in- 
ion,  who  coincided  with  the  deafi  of  the  arches.  And  on  the  14th  of  Mm^ 
1805,  Dr.  Highmore  was  informed  by  letter  from  the  Archbishop,  that  he  had 
received  an  answer  from  Sir  Wm.  Wynne  (dean  of  the  arches,)  and  Sir  Wm, 
Scott  (judge  of  the  admiralty,)  respecting  Dr.  Highnunre*s  application,  and 
that  they  were  decidedly  of  opinion  that  he  could  not  be  admitted  as  an  advo- 
cate in  Doctors'  Commons.  In  consequence  of  this,  as  it'  afterwards  appeared, 
the  Archbishop  withdrew  his  fiat,  and  caused  it  to  be  cancelled.  The  affida- 
vits further  stated,  that  the  judges  and  advocates  of  the  Ecclesiastical  and  Ad- 
miralty Courts  were  incorporated  by  charter  in  1768,  under  the  name  of  the 
College  of  Doctors  of  Law  exercent  in  the  Ecclesiastical  and  Admiralty 
Courts ;  and  it  was  thereby  appointed  that  the  society  should  consist  of  a 
president  who  should  be  the  dean  of  the  arches,  and  of  such  doctors  of  law 
as  should  be  judges  in  those  courts,  or  admitted  to  practise  therein  as  advo- 
cates by  the  rescript  of  the  Archbishop  of  Canterbury;  and  that  no  one 
should  be  qualified  to  be  admitted  who  had  not  regularly  taken  the  degree  of 
doctor  of  laws  at  Oxford  or  CamMdge,  and  been  admitted  an  advocate 
6f  the  Court  of  Arches :  with  a  proviso  saving  the  rights  of  the  king's  courts. 
And  it  is  also  provided  in  case  of  abuses  or  differences  in  the  government  of 
the  society,  that  the  Archbishop  of  Canterbury,  the  Lord  Chancellor,  the 
Lord  Privy  Seal,  and  the  two  Secretaries  of  State,  should  be  visitors,  with 
power  to  redress  and  compose  thetp.  That  Dr.  Highmore,  on  the  26th  of 
September  1805,  appealed  tothe  visitors  against  the  refusal  of  the  society  to 
admit  him  as  a  member ;  ih^Jiat  of  the  Archbishop  being  at  that  time  in  the  regis- 
trar's office :  but  on  the  2d  of  April  1806,  he  received  official  notification 
from  the  Archbishop's  Secretary,  that  as  the  Archbishop's  fiat  had  never  been 
presented  to  the  Dean  of  the  Arches,  and  had  been  withdrawn  and  cancelled, 
in  consequence  of  information  to  the  Archbishop  that  Dr.  Highmore  was  in 
deacon's  orders,  of  which  his  Grace  was 'not  apprised  when  the  fiat  was  grant- 
ed, there  was  no  act  done  by  the  College  of  Doctors  of  Laws  upon  which  the 
jurisdiction  of  the  visitors  could  attach.  Dr.  Highmore  again  applied  for  ad- 
mission on  the  30th  of  June  last,  on  the  ground  of  his  commission  having 
been  once  granted,  and  was  again  refused  by  the  Dean  of  Arches,  and  by  the 
Judge  of  the  Admiralty,  in  their  respective  courts.  After  which  he  applied 
to  the  Archbishop  for  a  renewal  of  his  fiat,  which  the  latter  declined.  Dr. 
Highmore  also  stated  upon  his  information  and  belief,  that  it  would  appear 
upon  inspection  of  the  register  of  the  society  of  Advocates,  that  divers  per- 
sons in  holy  orders,  both  before  and  after  the  formal  promulgation  of  the 
canons  in  the  reign  of  James  I.,  had  been  admitted  to  practice  as  advocates  in 
those  courts. 

The  Court,  when  this  matter  was  first  moved  at  the  end  of  last  term, 
objected  to  granting  a  rule  to  shew  cause,  for  want  of  the  relator's  shewing  an 
inchoate  right  to  b^  admitted  an  advocate  of  the  court :  but  gave  him  leave 
to  move  the  matter  again  in  this  term,  if  he  should  be  so  advised.  Accord- 
ingly 

Wilson  now  renewed  his  application  for  the  mandamus ;  and,  in  answer  to 
what  he  considered  to  be  the  principal  grounds  of  objection,  contended,  1st, 
that  this  Court  had  jurisdiction  to  interfere  in  the  matter  of  a  spiritual  officer, 
notwithstanding  what  was  said  by  Lord  HoU  in  Rex  v.  Ozenden,(a)  where  a 

(a)  3  Show.  217.  251.  261.    3  Mod.  332.    Cartb.  170.    3  Salk.  330. 
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wumdamus  was  refined  to  restore  a  proctor,  on  the  ground  that  the  king  bad 
two  distinot  jurtsdiotions ;  the  one  ecdesiaslieal,  the  other  temporal :  and  that 
Jie  did  not  exercise  the  former  in  this  court.  For  there  are  many  instances  in  the 
books  of  this  Court  interfering  in  matters  relating  to  ecclesiastical  officers ; 
as  Hnr$f$  ca8e,(«)  where  a  mwidmnus  went  to  restore  one  to  an  attorney's 
place  in  the  Court  of  CtaUerbuty:  and  where  mention  was  also  made  of  a 
similar  precedent,  of  a  mandamus  to  restore  an  attorney  of  the  Court  of  the 
,  Liberty  of  Si.  Martin's  Le  Grand,  London.  The  writ  has  also  been  granted 
at  the  instance  of  a  deputy  registrar  ;{b)  a  schoolmaster  ;(c)  an  apparitor-gene- 
ral \{d)  a  sexton  ;(e)  a  parish  clerk  {(f)  and  churchwardens  ;{g)  all  of  whom 
are  spiritual  officers.  There  is,  therefore,  no  objection  on  this  ground.  2dly, 
This  is  an  officer  of  a  public  nature.  It  confers  a  peculiar  privilege  to  con- 
duct the  causes ;  and  the  public  have  an  interest  in  the  free  admission  of  those 
who  have  qualified  themselves  in  the  accustomed  manner  to  exercise  the  func- 
tion of  advocate.  The  courts  in  which  the  docUxis  of  laws  claim  to  practise 
exclusively  have  cognizance  of  all  matters  of  wills,  and  marriages,  of  prizes, 
and  all  other  matters  of  which  the  Admiralty  has  jurisdiction.  If  the  Arch- 
bishop have  a  general  power  to  deny  admission,  without  assigning  any  reason, 
he  would  in  effect  have  the  power  of  appointing  his  own  advocates,  which 
would  give  him  an  undue  ccmtroul  over  them.  He  might  refuse  so  many  that 
the  number  practising  might  be  reduced  so  low  as  to  cause .  inconvenience  to 
thepublic,  or  even  until  none  were  left. 

There  is  not,  it  is  true^  any  instance  of  a  mandamus  to  admit  or  to  restore 
an  advocate ;  but  if  it  may  be  done  in  the  case  of  an  attorney,  a  fortiori  in 
that  of  an  advocate.  [The  Court  intimated  that  the  mandamus  in  those  cases 
was  probably  to  admit  the  attorney  to  practise  in  some  common  law  court, 
such  as  the  Court  of  St  Martin  Le  Cfnmd,  one  of  the  instances  mentioned.] 
It  is  contrary  to  the  genius  of  the  constitution  to  vest  an  absolute  discretion  in 
any  person  without  controul :  but  if  this  Court  will  not  interfere  in  this  case, 
the  Archbishop  will  have  unlimited  authority  to  reject  whom  he  pleases,  after  all 
the  expence  and  study  of  an  individual  to  qualify  himself  for  his  profession.  If 
the  Societies  of  the  Inns  of  Court  reject  a  candidate  for  admission  to  the  Bar,  an 
q>peal  lies  to  all  the  Judges ;  and  the  refusal  of  a  mandamus  in  such  case  was 
grounded  on  the  existence  of  such  domestic  forum  of  appeal.  But  here  is  no 
other  remedy  if  the  Court  will  not  interfere ;  for  Dr.  Highmort^s  appeal  was  re- 
fused to  be  heard,  because  he  was  not  a  member  of  the  corporation.  The  only 
reason  suggested  by  the  Archbishop  for  withholding  his  fiat  was,  that  Dr.  Higi- 
mocfi  h«d  taken  Deaeon's  orders ;  but  there  are  many  instances  of  persons  so 
circumstaaced  having  been  admitted  advocates;  and  the  stat.  21  H.  8.  c.  13. 
s.  28,  supposes  tlhat  advocates  may  be  spiritual  persons ;  and  also  shews  that 
they  are  officers ;  for  it  speaks  of  their  ofices. 

(«)  1  L«v.  75.  But  this  app^sra^by  the  report  of  the  eame  ease  id  Sir  T.  Ray.  56. 94, 
to  be  meant  of  the  town  Coiirt  of  CamUrlmnf. 

ih)  Rmz  v.  fVard^  2  Stra.  893.  Vide  5  Bac.  Abr.  (G),  198,  in  margine.  The  right  to 
the  office  of  registrar  is  to  be  determined  at  common  law,  and  not  to  be  tried  in  the  spi- 
ritual court ;  tboueh  the  subject-matter  be  spiritual ;  because  the  office  itself,  being  mat' 
ter  of  freehold,  is  tor  that  reason  of  tempor<d  cognizance.  2  Roll.  Abr.  285.  4  Mod.  27, 
a    Carth.  169. 

(«)  Rtz  T.  The  BmiUfs  of  Morpeth,  1  Stra.  58.  Vide  Cox's  case,  1  P.  Wms.  29,  where 
U  is  considered  how  far  the  keeping  of  a  school  is  of  ecclesiastical  cognizance  ;  et  Q. 

(<f)  FouIke*8  case,  cited  1  Stra.  ^7. 

(e)  He's  case,  1  Ventr.  143,  and  Olive  v.  Ingram,  2  Stra.  1114.  Vide  3  Burn.  Eccl. 
Law,  319,  title  Sexton. 

(f)  Cited  ib.  and  DaTis's  case.  Hit.  4  6. 1,  cited  in  2  Stra.  897.  «•  But  though  the  exe- 
cution of  the  office  concerneth  Divine  Serrice,  yet  the  office  itself  is  merely  temporal," 
13  Rep.  70. 

(g)  The  case  of  the  parish  of  St.  Salmaue  in  Kent,  and  Morgan  ▼.  The  Archdeacon  qf 
Cardigan,  1  Salk.  166.  But  a  churehwarden  is  a  temporal  officer,  ib.  and  vide  4  Vin. 
Abr.  525.  pi.  4,  in  margine. 
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Lord  Ellbnboeodoh,  C.  J.  There  ooghc  in  all  cases  to  be  a  specific  legal 
ri^ht,  as  well  as  the  want  of  a  specific  legal  remedy,  in  order  to  found  an  ap- 
plication for  a  numdamus.  But  here  nothing  appears  to  shew,  that  Dr.  HtghF- 
more  has  any  legal  right  to  what  he  claims,  more  Uian  any  other  of  his  majesty's 
subjects :  therefore,  however  sorry  we  may  feel  for  the  disappointment  of  the 
individual  who  has  consumed  hia  time  and  substance  in  a  firuitless  pursuit,  we 
cannot  interfere. 

Dr.  ISghmore  himself,  who  was  present  in  court,  then  pressed,  as  reasons 
for  having  a  rule  to  shew  cause,  the  hardship  of  his  case,  and  that  this  was  * 
the  only  course  open  to  him  for  having  the  question  of  his  eligibility  dis- 
cussed.    But 

Lord  Ellbnborouoh,  C.  J.  said,  in  answer  to  him,  that  the  Court,  since 
the  last  term,  when  this  matter  was  first  moved,  had  considered  the  questipn 
very  maturely  :  and  were  fully  satisfied  that  it  would  be  to  no  purpose  to  grant 
a  rule  nut  as  they  must  necessarily  come  to  the  same  conclusion ;  having  no 
authority  to  administer  a  legal  remedy  except  to  enforce  a  legal  right.(l)(2) 

Rule  refused. 


TTie  Case  of  Kirkby  Ravensworth  Hospital. 

8  East,  221.    Feb.  8, 1807. 

Where  the  founder  of  a  hospital  directed,  that  if,  in  making  up  tl\e  accounts  of  the  war- 
dens biennially  going  out  of  office,  any  dobbt  should  arise  which  codld^  not  be  decided 
by  the  new  wardens,  Ac.  the  ordinary  should  decide  it ;  and  also  gave  to  him  the  ap- 
p6intment  of  a  master,  upon  the  deraalt  of  other  persons  to  appoint,  within  certain 
times ;  and  power  to  correct  or  amove  the  master  for  certain  causes ;  and  also  power 
to  sequester  the  profits  of  the  wardens,  Ac,  in  case  of  the  improper  subtraction  of  a 
certain  sum  directed  to  be  kept  in  a  chest  for  special  purposes,  until  the  money  was 
replaced ;  and  also  ffave  to  the  ordinary  the  power  of  intefjtreting  the  stattttes  in  case 
of  any  doubt :  and  the  founder  also  delegateo  to  the  dean  and  chapter  of  York^  power 

.  to  remore  the  wardens,  Ac.  consenting  to  mortgage  or  alienate  the  lands  of  the  chart- 
tr  ;  held  that  npne  of  the  powers  so  delegated  constitated  a  visitor,  so  as  to  exclude 
the  application  of  the  powers  granted  by  the  stat.  43  Eliz.  c.  4;  and  consequently, 
that  a  commission  of  cnaritable  Uses  issued  out  of  the  Court  of  Chancery  finder  that 
act  was  valid. 

BY  an  order  of  the  Lord  Chancellor,  made  upon  a  motion  to  qnash  a  com- 
mission of  charitable  uses,  as  having  improperly  issued  in  a  case  not  warranted 
by  the  statute,  the  following  case  was  stated  for  the  opinion  of  this  Court.  By 
letters  patent  under  the  great  seal,  in  the  2  d&  3  Philip  &  Mary,  licence  was 
given  to  Dr..  John  Dakyn,  Rector  of  Kirkby  Ravenstoartk  parish^  in  the 
county  of  York,  to  found  in  that  parish  a  school  or  alm»-houBe,  or  hospital,  for 
the  education  of  boys,  and  for  the  relief  of  the  poor ;  to  consist  of  two  war- 
dens and  one  master  of  the  scholars,  and  certain  other  poor  persons,  accord- 
ing to  the  statutes,  ordinances,  and  foundation  to  be  made  by  the  said  Jok» 
Dakyn,  his  heirs  or  assigns.  It  was  also  granted,  that  Dr.  Dakyn^  his  heirs, 
executors,  and  assigns,  or  any  of  them,  should,  from  time  to  time,  make  ordi- 
nances, statutes,  and  rules  for  the  government  of  the  said  scholars  and  wardens, 
boys,  and  infirm  people  of  the  hospital :  and  that  the  two  wardens  and  master, 
and  their  successors,  should  be  a  corporation,  and  have  perpetual  succession, 
by  the  name  of  '*  Wardens,  Teacher  or  Master  of  the  Scholars  and  Poor 
People  of  the  Almshouse  or  Hospital  of  St.  John  the  Baptist^  of  Kirkby 
Ravensworth"  and  should  be  capable  of  taking  lands,  d&c.  Dr.  Dakyn,  by 

(1)  Vide  TheCommanweaUk  v.  RossUer  ^al.2  Binn.  360. 

(2)  [A  mandamus  does  not  lie  to  the  Judges  of  the  Common  Pleas  to  compel  them  to 
admit  an  Attorney.  The  admission  of  an  Attorney  is  a  judicial  and  not  a  ministerial  act, 
and  therefore  not  the  subject  of  a  writ  of  mandamus.  CommoniO€tUth  v.  Judges  iff  the 
Com,  Pleas,  1  8.  &  R.  187.— W.] 
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virtue  of  this  licence,  in  1556  estabVished  the  school  or  hospital,  and  endowed 
it  with  lands,  &c. ;  and  also  made  roles,  ordinances,  and  statutes  for  the 
government  of  the  charity,  dated  the  1 1th  of  May  1556 ;  whereby,  after  ap- 
pointing a  mode  of  electing  the  wardens  biennially,  by  ballot,  at  a  meeting  of 
the  reetcMT,  vicar,  or  curate  of  Kirkhtf  Ravensmartk,  and  specifying  the  duties 
of  the  wardens;  it  is  provided  by  cap.  5,  that  both  the  wardens,  after  their 
accompt  of  their  receipts  and  expebces,  according  to  the  form  prescribed  in 
their  oath,  (at  the  giving  in  of  which  accounts  "no  parishioner  oi  Kirkhy  Ra- 
vetMoartk  is  to  be  excluded)  shall  receive  10$.  for  each  year  of  their  office  by 
the  hands  of  the  new  wardens,  besides  their  necessary  expences.  But  if  in  mak- 
ing up  the  accounts  any  doubt  or  any  other  thing  hurtful  to  the  said  alms-house 
or  hospital  shall  arise,  which  cannot  foe  decided  and  ended  by  the  care  and 
discretion  of  the  two  wardens,  rector,  vicar  or  curate,  and  schoolmaster,  then 
the  new  wardens  shall,  within  40  days  next  ensuing,  lay  this  matter  before  the 
ordinary  of  the  place,  and  i^all  take  care  that  the  old  wardens  shall  answer 
before  the  said  ordinary  concernkig  their  doings,  juxta  forroulam  ecclesie, 
quia  contingit  de  religione  domi.  By  cap.  6,  after  appointing  the  election  of 
schoolmaster  by  the  two  ward^is  and  the  rector,  vicar,  or  curate,  and  two 
churchwardens  of  the  parish,  or  the  major  part  of  them,  it  is  provided  that  if 
they  neglect  to  substitute  a  master  within  60  days  after  the  death,  privation, 
or  promotion  of  the  former  master,  then  the  substitution  of  the  said  master 
(if  made  within  30  days  after  notice  to  them)  shall  pertain  to  the  dean  and 
chapter  of  York;  and  if  they  omit,  d&c.  the  appointment,  for  that  turn  only, 
shall  devolve  to  tkt  Bishop  of  Chester,  or  if  the  see  be  vacant,  to  the  dean 
and  chapter.  By  cap.  11^  if  the  master  be  addicted  to  gaming  or  drinking, 
or  be  disgraced,  or  defamed  by  any  other  crime  that  shall  stand  in  need  of 
ecclesiastical  correction,  this  shall  be  punished  by  the  ordinary  of  the  place, 
according  to  the  rules  and  canons  of  the  ecclesiastical  law ;  by  whom  also,  if 
the  crime  require  it,  he  shall  be  removed  from  his  office.  By  chap.  31 ,  after 
ordaining  that  5/.  for  the  use  of  the  alms-house  be  constantly  kept  in  a  chest 
in  the  parish  church,  and  lent  only  upon  good  security,  for  re-payment  within 
six  months,  it  is  provided  that  if  the  money  be  taken  out  by  rapine,  dLc.  the 
wardens  and  schoolmaster  shall  so  long  be  deprived  of  their  salaries  by  the 
ordinary  of  the  place,  till  the  money  be  restored  ;  and  in  such  a  case,  there 
shall  be  a  power  in  the  ordinary  to  sequester  the  profits,  and  make  inquiry 
concerning  the  premises,  when  he  pleases.  Cap.  35.  Also  I  will,  ordain, 
andxappoint,  that  if  any  doubt  shall  arise  concerning  the  meaning  of  the  sta- 
tutes already  published,  or  shall  hereafter  be  set  forth  by  me,  or  any  thereto 
lawftiUy  authorized ;  that  doubt,  of  whatsoever  nature,  shall  be  interpreted, 
altered,  or  made  new  by  me  John  Dakyn,  if  I  please  to  have  it  so,  while  I 
live :  but  if  any  doubt  shall  happen  when  I  am  dead,  I  will  that  it  be  deter- 
mined and  interpreted  by  the  ordinary  of  the  place,  with  as  much  regard  to 
the  grammatical  sense  as  may  be.  Cap.  36.  Also  if  it  should  happen  at  any 
time  hereafter  that  the  wardens,  schoolmaster,  or  poor  people  of  the  altns- 
hoose  or  hospital^  or  any  of  them,  shall  sell,  mortgage,  or  any  other  way 
alienate  any  df  the  lands,  d&c.  pertaining  to  it,  otherwise  tiian  by  leasing  the 
same  for  years,  for  the  value  of  the  wonted  rent  at  least,  or  shall  permit  any 
of  the  lands  or  other  premises  to  be  unjustly  usurped,  dtc.  and  shall  not  re- 
sist the  usurpers^  &c.  to  the  utmost  of  their  power ;  and  if  after  such  an  at- 
tempt, the  master,  wardens,  and  poor  people  do  not  bring  an  action  at  law 
agfliinst  the  usurpers  within  4ialf  a  year,  and  effectuaRy  prosecute  it ;  in  such 
a  case,  I  will,  ordain,  and  appoint  that  the  dean  and  chapter  of  York  shall 
have  power  and  authority  to  expel  and  remove,  as  they  like,  the  two  wardens 
and  schoolmaster,  or  any  of  them,  alienating  or  ^nsenting  to  the  alienation 
of  the  premises,  d&c.  and  to  appoint  others,  &c.  who  will  claim  and  regain 
the  lands  usurped,  d&c.  and  apply  and  restore  the  same  to  the  said  alms-house 
or  hospital,  and  reform  the  neglects,  &c.  and  preserve  the  said  alms-house 


890  CASES  IN  HILARY  TERM  / 

/ 
Lord  Ellbnboeouoh,  C.  J.  There  oaght  in  all  caaes  y  /  ^  pow«,  •«- 
right,  as  well  as  the  want  of  a  specific  legal  remedy,  in  ri  /  -ad  of  di  ,nd 
pHcaUon  for  a  mandamu.  But  here  nothing  hp^BiB*///  n.  that  the  said 
mare  has  any  legal  right  to  what  he  claims,  more  than  //7  /  jje  premises,  ?  w. 
sabjects:  therefore,  however  sorry  we  may  feel  for// /  /  .  ^^  masters  saU- 
individual  who  has  consumed  hia  time  and  substf  v  :'  /  •*«©  state  and  oon- 
cannot  interfere.  <>  /  /       ^^"^^  ?*«>  ^^^V" 

Dr.  Highmore  himself,  who  was  present  V ,  /  /  /«.  stipend  and  oath ; 
for  having  a  rule  to  shew  cause,  the  hards'  '  '^f  ;-  }?^  »cto  deprived  of 
the  only  course  open  to  him  for  having  /*/  ^  f^on»  respecUng  theip- 
cussed     But  •  ♦'  V  ^    *"®  punishment  and  eier- 

Lord  Ellbnborouoh,  C.  J.  said,  in  '  ^f'l  /^^>  their  oath,  behaviour, 
the  last  term,  when  this  matter  was ,  J,  '  acermng  the  land,  rents,  iCTe- 
very  maturely  :  and  were  fully  satiP  -  /-  '  -ao^t  and  of  the  repairs  of  their 
a  rule  ni$i  as  they  must  necessp  ,  V  '  The  case  also  referred  to  the  sta- 
authority  to  administer  a  legal  ,  /'        quertion  was,  WheUier  there  were  a 

tors,  OLC.  of  the  said  hospital,  ^^mted 

//         o  Eliz.  c.  4,  for  redressing  the  misemploy- 

/'        aritable  uses 7 

rpi      p  .<»t  the  commission  of  charitable  uses.     The  ques- 

1  ne  v^ay      ^  ^y  gene^  j  visitor  appointed  by  the  founder :  if 

/  jS/izabeth  does  not  apply.    Now  here  a  power  is  given 

/^  place,  the  Bishop  of  Chester^  to  inierpret  the  statutes ; 

Where  the  foander   ^'^ai  visitatorial  authority :  and  it  is  no  derogation  of  this 

dens  biennially  /^^Jlnate  appeal  lies  to  the  same  person,  in  case  of  any  doubt 

Simm«rt''c^*'>W  •«<'^**^  ^^  ****  ^'^  wardens ;  or  that  he  has  the  ultimate  ap- 

Snlee"  aq«'>^<^«choolaiaster,  if  the  wardens,  &c.  neglect  to  fill  up  the  va- 

to  sequef  Y/T  fi  days  in  the  first  instance,  and  the  I>ean  and  Chapter  of  York 

certain  ^^^^  after  notice  in  the  second  instance ;  or  that  to  him  is  before 

'V^^?^  ^^A^^  ^®  correction  and  deprivation  of  the  master  for  sufficient 

to  ^'  d^!S^^  sequestration  of  the  profits  of  the  wardens  and  schoolmaster, 

ty      '^001^^1  improperly  subtracted  fi'om  the  chest  be  restored.     The 

t     y^^  Chapter  of  York  have  indeed  a  special  power  delegated  to  them  to 

pf^ti^e  warden  and  schoolmaster  consenting  to  a  mortgage  or  alienation 

f^^oi  the  estates  of  the  i^harity  :  but  there  is  nothing  inconsistent  in  the 

^/^^I0]ent  of  a  special  viritor  for  a^  special  purpose ;  while  for  general  pur- 

^^  a  general  visitor  b  appointed.     The  power  of  interpreting  the  statutes 

f^Q  foundation,  without  appeal  or  control,  is  the  most  general  visitatorial 

^irer  which  can  be  delegated.     No  technical  form  of  words  is  necessary  to 

j^int  a  visitor  :  it  is  sufficient  if  such  be  collected  to  have  been  the  inten- 

;^of  the  founder.    He  cited  at  large  Tht  Attomey-GaurdlY.  TaUwi,  3 

Atk.  662.  7,  and  St.  John's  CoUegt  v.  Todingtan,  1  Burr.  158.  201,  di.c.,  and 

1  Blac.  71  to  90. 

Holroyd  contra.  No  general  visitor  is  appointed  within  the  meaning  of  the 
statute  of  Elizabeth ;  but  the  ordinary  has  only  a  special  authority  delegated 
to  him  in  particular  cases,  as  the  dean  and  chapter  have  in  others.  There  is 
no  case  where  a  power  of  interpreting  the  statutes  of  the  founder  has  alooe 
been  deemed  to  constitute  the  interpreter  a  general  visitor.  In  the  case  of 
Tht  AUome^General  v.  Talboi,  Lord  HwrdmUkt  certainly  looked  to  other 
clauses  than  Uiat  giving  the  power  of  interpretation.  He  referred  to  another 
olause,  "CanceUariuSf  S^c.  poUrit  visitart;  tt  si  qtdd  inter  eas  reperpit  cmri^ 
gendum,  S^e,  corrigat  et  puniat.**  Next,  the  foundress  directed  who  should 
construe  the  statutes,  viz.  the  chancellor  with  his  assistants,  and  she  exehided 
her  awn  heirs.    The  cases,  therefore,  do  not  bear  out  the  position  that  a  power 

(a)  I  waa  not  preaent  in  court  when  the  cme  was  argued ;  but  was  furnished  with  the 
notes  of  some  of  the  seotlemen,  who  were  engaged  in  the  cause ',  fh)m  whence  the  ar- 
gameata  hare  been  selected. 
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'^  net  the  statutes  constitutes  a  visitor ;  for  in  both  there  was  an  ex- 

^^=^^  ^r  given  to  visit,  and  to  correct  and  punish.    The  statute  of  Eliza- 

^^^^  \.  c*  4,  looked  particularly  to  correct  abuses  which  had  been  com- 

^  «^^  ect  of  lands  given  to  charitable  uses.     Here  there  is  no  general 

^^        ^9^  correct  such  abuses,  but  a  special  power  onlj»  which  excludes 

^  ^         ^  founder  had  meant  that  the  ordinary  should  have  general 

'%.  ^9^        ^  cls>  he  would  not  have  given  him  a  special  power  in  the 

^•3^    "^       ^j^  ^properly  withdrawn  from  the  chest.    It  has  been  holden 

,'/^''^^  '%^      ^^  lay  expel ;  but  a  power  to  interpret  statutes  cannot  itt- 

>   ^  *^  %^     ^  expulsion  o)r  appointment.     And  in  construing  the 

.  *  *^  ^  "^  "^      ^  ^hing  is  to  be  taken  away  from  him  or  his  heirs, 

C-^  "^  ^^<J^  ^'"^»  except  by  plain  words  or  necessary  implication. 

xj^c<%>,  j^  ^  "^^  ^o&&BL  appointed,  or  even  a  general  power  of  ccxitroul 

"9^  .  lands,  &c.  of  the  charity,  no  commission  could  issue  under 

r^lizabeth  :  but  the  power  is  only  given  to  the  dean  and  chapter 

.1  the  particular  cases  of  mortgage  or  alienation  by  the  wardens,  &c. 

«iave  the  immediate  management :  there  is  no  provision  made  against 

.4/uses  of  a  different  description,  or  by  the  dean  and  chapter  themselves. 

The  following  certificate  was  afterwards  sent  to  the  Lord  Chancellor : 

We  have  heard  this  case  argued,  have  considered  it,  and  are  of  opinion, 

that  there  is  not  any  visitor,  governor  or  overseer,  or  visitors,  governors,  or 

overseers  of  the  said  hospital  appointed,  within  the  intent  and  meaning  of  the 

act  of  parliament  made  in  the  43d  of  Elizabeth,  c.  4,  above  referred  to;  so  as 

to  exclude  the  application  of  the  powers  granted  by  that  «ct. 

12th  Feb.  1807.  Ellbnbokouoh, 

N.  Grose, 
S,  Lawrence, 
S.  Le  Blanc. 


Doe,  on  the  Demise  of  the  Earl  of  Carlisle,  v.  Woodman  and 

Forster. 

8£att,S96.    Fab.  4, 1807. 

An  ejectment  against  the  bailiflT's  pro  Umj^t  of  a  corporation  cannot  be  maintained  by 
proving  payment  of  rent  for  the  premises  by  the  annual  predecessors  of  the  defend- 
ants in  the  same  office  for  seyerat  years  berore,  and  seryice  of  the  notice  to  quit  on 
the  defendants,  the  existing  bailift  ;  for  the  payment  of  such  rent  by  the  bailiffs  in 
Bueomsion  is  merely  evidence  of  a  tenancy  in  tne  corporation.  But  at  any  rate,  such 
tenancy  may  be  determined  by  a  notice  to  the  corporation  to  quit,  served  on  its  offi- 
cers ;  aAer  ivhich  the  owner  of  the  premises  may  distrain  the  cattle  of  any  persons 
trespassing  on  his  ground,  or  bring  his  action  against  them,  or  maintain  ejectment 
against  any  person  in  the  actual  possession  of  the  premises. 

THE  Earl  of  Carlisle  brought  this  ejectment  to  recover  certain  pasture 
lands  in  Morpeih  and  JURlford,  in  the  coanty  of  Northumberlandf  which  had 
for  many  years  before  been  demised  by  him  to  the  corporation  of  Morpeth  as 
tenants  from  year  to  year,  at  an  annual  rent  And  at  the  trial  before  Cfraham, 
B.  at  Newcastle,  proof  was  giyen  of  a  notice  to  quit  on  the  12th  of  May  1806, 
which  was  seryed  on  the  7th  of  October  preceding  upon  the  defendants,  who 
were  the  two  bailiffii  or  head  officers  of  the  corporation.  It  also  appeared  that 
the  two  baiKffs  were  annually  elected  on  the  first  Monday  after  Michaelmas ; 
that  the  rent  which  was  due  on  the  12th  of  May  had  constantly  been  received 
from  "  the  bailiffs ;"  for  the  time  being,  and  was  so  expressed  to  be  in  the 
steward's  receipts  given  to  them ;  that  cattle  had  been  used  to  be  turned  upon 
the  lands  in  question,  but  to  whom  belonging  did  not  appear ;  (thouffh  it  was 
now  suggested  that  the  privilege  of  turning  on  cattle  had  been  enjoyed  by  such 
of  the  corporators  at  large  as  chose  to  arail  themselves  of  it:)  and  that  the 
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present  bailiflb,  the  defendants  had  been  chosen  recently  before  they  were 
served  with  the  notice  to  quit,  and  had  not  hitherto  paid  any  rent.  Thereapon 
the  defendant's  counsel  pressed  for  a  nonsuit ;  insisting  that  the  ejectment 
ought  to  have  been  brought  against  the  corporation,  who  w^re  the  lessees,  and 
not  against  the  bailiffs,  who  were  the  mere  stewards  of  the  corporation,  and  as 
such  had  paid  rent ;  and  that  there  was  no  evidence  of  possession  by  these 
defendants  in  their  individual  capacity.  In  answer  to  which  it  was  contended, 
that  the  ejectment  proceeded  on  the  ground  that  the  corporation  were  the  ten- 
ants of  Lord  Carlisle,  but  that  they  occupied  the  land  by  the  bailifis,  as  their 
principal  officers.  That  the  corporate  body  could  not  be  made  defendants,  not 
being  in  the  actual  occupation  of  the  land ;  and  that  the  receipts  for  rent  were 
evidence  that  the  bailifl&  Virtute  officii  had  the  actual  possession^  And  the 
learned  Judge,  inclining  to  the  latter  opinion,  suffered  a  verdict  to  be  taken 
for  the  plaintiff,  with  leave  to  the  defendants  to  move  to  enter  a  nonsuit.  A 
rule  nisi  was  accordingly  obtained  for  this  purpose  in  the  last  term ;  against 
which 

Park,  Wood,  and  Cart,  now  shewed  cause;  and  rested  principally  on  the 
difficulties  which  the  lessor  of  the  plaintiff  had  to  encounter  in  this  case ;  inas- 
much as  the  corporation,  qua  corporation,  could  not  have  an  actual  possession, 
nor  commit  trespas8,(a)  and  having  no  visible  being,  could  not  be  served  with 
a  notice  to  quit :  it  would  be  impossible  to  serve  every  individual  corporator. 
Their  occupation  could  only  be  by  their  officers  or  tenants,  and  these  only 
could  be  served  with  notice  to  quit,  as  had  been  done  in  the  present  case  : 
and  the  receipts  shewed  that  the  bailiffs  pro  tempore  were  the  actual  occupiers 
in  regular  succession,  one  set  after  another.  Besides,  the  bailiffs,  by  coming 
in  to  defend,  admit  themselves  to  be  in  possession  as  tenants. 

CockeU,  Serjt.  Holroyd,  and  Richardson,  contra,  were  stopped  by  the 
Court. 

.  Lord  Ellenborough,  C.  J.  The^bailifis,  as  such,  not  being  a  distinct  cor- 
poration, cannot  have  the  possession ;  whatever  they  enjoy  as  bailiflb,  must  be 
in  right  of  the  corporation  at  large.  There  is  no  evidence  at  all  to  affect 
these  defendants :  for  the  bailifl^  are  no  corporation  of  themselves,  and  there- 
fore can  have  no  succession ;  and  consequently  cannot,  as  bailiffs,  be  affected 
by  the  receipts  for  rent  given  to  their  predecessors.  There  is  no  privity  in 
law  between  them. 

Lawrence,  J.  Though  trespass  cannot  be  maintained  agamst  a  corpora- 
tion as  such ;  yet  the  lessor  is  not  without  remedy :  for,  at  any  rate,  the  tenan- 
cy may  be  determined  by  notice  to  the  corporation,  served  on  its  officers.  And 
if  after  determination  the  cattle  of  any  person  be  found  upon  the  premises 
they  may  be  distrained  as  trespassing  upon  the  Earl  of  Carlisle's  ground :  or 
Lord  Carlisle  might  have  turned  his  own  cattle  in  :(5)  or  ejectment  might  be 
brought  against  any  person  being  tenant  in  possession  under  the  corporation. 

Le  Blanc,  J.  These  defendants  have  never  paid  any  rent  for  this  ground ; 
and  not  being  a  corporation  in  themselves,  they  cannot  be  affected  by  what 
former  bailiffs  have  done ;  though  it  is  rather  evidence  that  they  paid  the  rent 
on  behalf  of  the  corporation.  And  when  the  tenancy  is  determined  the  lessor 
will  have  his  remedy  against  any  person  in  possession,  or  whose  cattle  shall  be 
found  trespassing  on  his  land. 

Lord  Ellenborough,  C.  J.  added,  that  there  was  no  great  difficulty  in  the 
lessor's  asserting  his  right ;  but  at  any  rate,  he  had  mistaken  his  way  in  adopt- 
ing this  mode  of  doing  it. 

Grose,  J.  absent. 

Rule  absolute. 

(a)  Bro.  Corporation,  pi.  43.  Sed  vide  Com.  Dig.  Franchiae,  F.  19,  and  Th.  Dig.  lib. 
4,  c.  13.  8.  S.  4.  7,  and  HU.  45  Ed.  3.  2.  M,  8  H.  6. 1.  JIf.  9  H.  6.  36.  M,  20  H.  6.  9. 
M.  15  Ed.  4.  2.     7.  4  H.  7. 13,  and  .¥.  32  H.  6. 10. 

(6)  Vida  r«tmto»  v.  F^ster^  7  Term  Rep.  431. 
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Sir  Roger  Kerrison,  Knt  v.  Cole  and  Others,  Executors,  &c.  of 

John  Mann. 

8  East,  231.    Feb.  6, 1907. 

Thoush  a  bill  of  sale  for  transferring  the  property  in  a  ship  by  way  of  mortgajge  may  be 
void,  as  such,  for  want  of  reciting  the  certificate  of  registry  therein,  as  required  by  st. 
26  Geo.  3.  c.  60.  a.  17,  yet  the  mortgagor  may  be  sued  upon  his  personal  covenant  con- 
tained in  the  same  instrument  for  the  re-payment  of  the  money. 

THE  plaintiff  declared  in  covenant  upon  an  indenture,  made  the  diet  of 
May  1793,  between  himself  and  the  testator,  whereby  a  consideration  of 
2500/.  advanced  by  the  plaintiff  to  the  testator,  and  for  securing  the  repay- 
ment of  it,  the  testator  bargained  and  sold  to  the  plaintiff  the  ship  .  Triton,  of 
Yarmouth,  then  trading  to  Newcastle ;  the  ship  Hope  of  Ely,  then  trading  to 
Dantzick  ;  the  ship  JJhicore  of  London,  then  trading  to  London ;  the  sloop 
Squirrel  of  London,  then  trading  to  London ;  a  moiety  of  the  brig  Friends, 
of  London,  (describing  all  these  vessels  by  their  tonnage,  d&c.) ;  and  also  three 
certain  lighters,  (describing  them,)  with  a  proviso  for  the  indenture  to  be 
void  upon  payment  by  the  test^itbr,  his  executors,  d&c.  of  2500/.  to  the  plain- 
tiff on  the  3lst  of  August  ensuing  the  date.  The  indenture  also  contained 
an  express  covenant  by  the  testator,  for  himself,  his  executors,  &c.  to  pay  to 
the  plaintiff  the  said  2500/.  with  interest,  &c.  The  declaration  concluded 
with  alleging  a  breach  by  non-payment  of  the  money.  The  plea,  after  craving 
oyer  of  the  indenture,  which  was  set  forth  in  substance  as  in  the  declaration 
stated ;  with  covenants  for  the  title  of  the  testator,  and  for  the  quiet  enjoyment 
of  the  plaintiff,  and  for  further  assurance ;  pleaded  that  the  plaintiff  and  the 
testator,  at  the  time  of  making  the  indenture,  were  subjects  of  the  king,  and 
that  the  ships  and  lighters  mentioned  had  been  registered  pursuant  to  the 
Stat.  26  Geo.  3.  c.  00,  and  that  certificates  of  registry  of  each  of  them  had 
been  granted  pursuant  to  the  act.  That  the  property  of  the  said  ships  and 
lighters  so  intended  to  be  transferred  was  then  in  tl^  testator,  and  that  the  cer- 
locates  of  registry  of  the  same  were  not  recited  in  the  said  indenture,  as  requir- 
ed by  the  statute :  wherefore,  the  said  indenture  was  utterly  null  and  void,  to 
all  intents  and  purposes.     To  this  there  was  a  general  demurrer,  and  joinder. 

Manky,  in  support  of  the  demurrer,  contended  that  the  defendants  were 
liable  upon  the  covenant  of  their  testator  for  the  repayment  of  the  money, 
although  the  security  were  void,  as  to  the  vessels  intended  to  be  mortgaged, 
for  the  defect  pointed  out.  For  the  stat.  26  G.  3.  c.  60.  s.  17,  on  which  the 
objection  arises,  only  avoids  the  instrument,  qua  bill  of  sale,  and  not  the  col- 
lateral personal  covenant  of  the  party.  The  3d  section  directs  every  British 
ship  to  be  registered,  and  a  certificate  thereof  to  be  obtained.  The  16th  sec- 
tion provides  4hat,  in  case  of  any  alteration  in  the  property  of  the  ship,  the 
same  shall  be  indorsed  upon  the  certificate  of  registry.  And  the  17th  section 
requires,  that  upon  any  transfer  of  the  property  such  certificate  shall  be  recit- 
ed *'  in  the  bill  or  other  instrument  of  sale  thereof;  and  that  otherwise  such 
''  bill  of  sale  shall  be  utterly  null  and  void  to  all  intents  and  purposes."  The 
object  of  the  act  being  to  confine  the  privileges  of  British  ships  to  British 
subjects  will  be  effectually  secured  by  avoiding  the  transfer  for  want  of  the 
proper  requisites,  without  extending  the  avoidance  to  every  collateral  contract 
contained  in  the  same  instrument.  As  in  Mouys  v.  Leake,  8  Term  Rep.  411, 
where  a  rector,  having  granted  an  annuity  out  of  his  benefice,  which  was  void 
by  the  stat.  13  Eliz.  c.  20,  was  yet  hdden  to  be  liable  upon  his  personal  cove- 
nant to  pay  it  contained  in  the  same  deed ;  though  the  statute  says,  **  that  all 
chargings  of  benefices  with  any  pension  out  of  the  same,  &c.  shall  be  utterly 
void"  Lord  Kenyon  said,  that  a  deed  intended  to  operate  in  one  way  may 
operate  another  way,  ut  res  magis  valeat  qumn  pereai,  if  honesty  required  it : 
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and  that  the  deed,  which  was  intended  to  operate  as  a  rent  charge  ap<m  the 
living,  might  have  effect  as  a  personal  security  against  the  grantor,  containing 
as  it  did,  a  covenant  to  pay  the  annuity.  And  in  Mestaer  v.  GiUespie^  II  Ves. 
629,  Lord  Chancellor  Eldon  seemed  inclined  to  adopt  the  same  construction 
upon  the  registry  act. 

Wood,  contra,  insisted  that  the  whole  instrument  was  void,  both  by  the 
poliej  and  the  words  of  the  registry  act.  The  words  are  that  "  the  bill  or 
other  instrument  of  sale  shall  be  utterly  null  and  void  to  all  intents  and  pur- 
poses," if  the  certificate  of  registry  be  not  truly  recited  therein ;  not  merely 
that  ^e  property  shall  not  pass.  But  this  is  an  attempt  to  make  the  instrument 
.  good  to  one  intent  and  purpose,  though  void  as  to  all  others ;  which  will  coun- 
teract the  object  and  policy  of  the  law  nearly  as  mu<!h  as  if  it  were  valid  to 
edl  intents.  When  the  act  says,  that  the  instrument  of  sale  shall  be  void,  it  is 
the  same  as  if  it  said  that  every  part  and  clause  of  it  shall  be  void.  The 
omission  may  be  made  with  intent  to  evade  the  law,  taking  %he  chance  of 
reverting  to  the  personal  security  of  the  party,  if  the  objection  be  made.  At 
any  rate,  the  parties  who  omit  to  do  that  which  the  pdicy  of  the  law  requires 
to  be  done  for  purposes  of  state,  are  in  delicto,  and  ought  not  to  be  aided  in  any 
respect  against  the  [letter  of  the  law.  The  stat  34  Geo.  3.  c.  68.  s.  14,  in 
pari  materia,  reciting  the  17th  section  of  Uie  former  act,  and  that  doubts  had 
arisen  whether  contracts  for  the  transfer  of  such  property  might  be  made  with- 
out any  instrument  in  writing,  provides  that  no  such  contract  shall  be  valid 
for  any  purpose  whatsoever,  either  in  law  or  in  equity,  unless  made  by  hiU  of 
sale  or  instrument  in  uniting,  containing  the  recital  required  by  the  former 
act:  which  shews  that  the  Legislature  meant  to  avoid  the  instrument  itself 
in  toto  in  case  of  omitting  the  requisite  formalities.  The  bill  of  sale  also 
contains  seyeral  o^r  covenants  besides  that  for  repayment  of  the  money, 
which  relate  to  the  ships ;  and  it  will  be  difficult  to  sever  the  one  from  the 
other.  [Lord  Ellenhorough,  C.  J.  All  dependant  covenants  must  share  the 
fate  of  the  principal  covenant,  on  which  they  depend.]  They  are  all  inter- 
woven, and  form  one  entire  contract  in  one  instrument.  And  no  injustice  will 
be  done  in  the  particular  case ;  for  the  plaintiff  may  still  sue  as  a  simple  con- 
tract creditor  lor  the  money  lent.  He  admitted,  that  the  case  of  Mouys  v. 
Lecdce,  which  he  was  not  before  apprised  of,  bore  strongly  on  the  present : 
but  questioned  its  consistency  with  the  pdicy  of  the  registry  acts. 

Lord  Ellenborouoh,  C.  J.  The  case  of  Mouys  v.  Leake  is  founded 
on  admirable  good  sense  and  sound  law.  This  is  an  attempt  to  put  a 
harsher  construction  on  these  acts  than  has  ever  yet  been  done ;  and  cases  ^ 
sufficiently  hard  have  already  occurred ;  though  altogether  the  acts  are  very 
beneficial  to  the  public.  This  was  an  assignment,  by  way  of  mortgage,  of 
certain  ships,  which  by  the  direction  of  the  acts  must  have  certificates  of 
registry ;  and  in  order  to  make  the  assignment  effectual  as  sales  of  these  ships, 
it  is  necessary  that  it  should  contain  recitals  of  the  certificates,  according  to  the 
direction  of  the  I7th  section  of  the  26  Geo.  3.  c.  60,  which  says,  *'  that  when 
the  property  in  any  ship  belonging  to  any  of  his  majesty's  subjects  shall  be 
transferred  to  any  other  subject  in  whole  or  in  part,  the  certificate,  d&c.  shall  be 
truly  recited,  &c.  in  the  bill  or  other  instrument  of  sale ;"  and  this  must  be 
done  on  pain  of  vacating  the  security.  But  what  security  does  it  vacate  f 
The  hiU  of  sale :  the  clause  goes  on,  "  otherwise  such  bill  of  sale  shall  be 
utterly  null  and  void  to  all  intents  and  purposes."  It  does  not  vacate  the 
whole  instrument  which  may  happen  also  to  contain  any  other  independent 
contract  between  the  parties;  but  that  part  of  it  only  which  operates  as  a  bill 
of  sale.  Nor  was  it  necessary  to  do  more :  and  therefore  the  words  of  the 
Stat.  34  G^o.  3.  c.  60.  s.  14,  are,  that  no  transfer,  contract,  or  agreement  for 
transfer  of  property  in  any  ship  shall  be  valid,  unless  it  be  in  writing,  con- 
taining the  recital  prescribed  by  the  former  act.  And  thus  far  it  was  necessa- 
ry to  go  to  give  effect  to  the  acts.     But  to  go  farther,  and  vacate  the  covenant 
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for  payment  of  the  money  lent,  would  be  going  beyond  the  reason  and  object 
of  the  Legislature  in  order  to  work  injustice.  If  we  wanted  i^ny  ca^e  to  war- 
rant this  construction,  it  is  supplied  by  that  which  has  been  cited :  where  the 
question  arising  upon  the  stat  13  Eliz.  c.  20,  containing  words  of  avoidance 
equally  strong  with  the  registry  act;  the  Court  held  that  it  did  not  affect  the 
personal  covenant  to  pay  the  rent-charge,  but  cmly  defeated  the  security  of 
such  rent-charge  upon  the  living. 

Lawrence',  J. (a)  The  object  of  the  act  will  be  very  sufficiently  answered, 
if  we  hdd  it  to  maJEe  void  so  Ibuch  only  of  the  instrument  as  is  meant  to  con- 
vey the  prqierty  in  ths  ships.  The  object  of  the  Legislature  was,  that  it 
should  be  made  appear  who  were  the  real  owners  of  British  ships,  in  order  to 
prevent  any  transfer  of  them  to  foreigners,  who  might  navigate  them  under 
the  privileges  of  the  British  flag.  That  will  effectually  be  done  by  saying, 
that  the  transfer  shall  be  void  if  the  requisites  be  not  complied  with;  without 
'avoiding  a  collateral  covenant  for  the  payment  of  money  contained  in  the 
same  deed  by  which  the  ships  were  intended  to  be  mortgaged.  And  this 
construction  is  according  to  the  role  of  the  common  law,  as  laid  down  by 
HutUm,  J.  in  Ley's  Rep.  79,  that  when  a  good  thing  and  a  void  thing  are 
put  together  in  the  same  grant,  the  common  law  makes  such  a  construction 
that  the  grant  shall  be  good  for  that  which  is  g:ood,  and  void  for  that  which 
is  void.(I)  There  is  indeed  a  distinction  taken  in  Hob.  Rep.  14,  between  an 
avoidance  of  an  instrument  by  the  common,  or  by  the  statute  law;  that  if  it  be 
void  in  part  by  the  statute  law,  it  is  void  for  the  whole ;  but  that  the  common 
law  only  avoids  so  much  of  it  as  is  bad,  leaving  the  rest  which  is  good ;  which 
distinction  is  alluded  to  by  Lord  C.  J.  Wilmot  in  CdUins  v  Jj/anlern,  2 
Wils.  351.  But  these  cases,  when  examined,  are  easily  reconcileable ; 
as  in  the  case  of  sherifib'  bonds,  which  are  only  authorised  to  be  taken  with  a 
certain  condition ;  and  therefore  if  they  be  taken  with  any  other  condition, 
they  are  void  in  toto,  and  cannot  stand  good  in  part  only :  but  that  does  not 
a{^ly  to  different  and  independent  covenants  in  the  same .  instrument,  which 
may  be  good  in  part,  and  bad  in  part.  The  case  therefore  of  Mouys  v.  Ltakt 
agrees  with  all  the  authorities,  and  governs  the  present  case. 

Lb  Blanc,  J.  Our  qpinion  on  the  construction  of  the  registry  act  is  fully 
supported  by  the  case  cited :  but  even  without  that  I  should  have  had  no 
doubt  upon  the  subject  For  the  object  of  the  act,  which  was  to  enforce  a 
mere  political  regulation,  is  effectually  attained  by  avoiding  the  transfer  of  the 
ships,  for  want  of  the  requisites  in  the  bill  of  sale  :  and  there  being  nothing 
immoral  in  the  transaction  itself,  there  is  no  necessity  for  carrying  the  con- 
struction further.  When,  therefore,  the  act  says,  that  for  want  of  certain 
requisites  such  '*  bill  of  sole"  shall  be  void,  it  means  only  that  such  transfer 
of  the  property  shall  be  void. 

Judgment  for  the  plaintiff. 


In  the  Matter  of  Samuel  Lowe. 

8  East,  237.    Feb.  7, 1807. 

The  Court  will  not  compel  an  attorney,  npon  a  summary  application,  to  deliver  up  on 
payment  of  his  demand,  a  lease  put  into  hit  hands  for  the  purpose  of  making  an  aa- 
si^nient  of  it ;  there  being  no  cause  in  court,  nor  any  criminal  conduct  imputed  to 
him  in  respect  of  it. 

COWLEY mo^^A  for  a  rule  upon  Mr.  Lowe^  an  attorney  of  this  Court, 
to  shew  cause  why  he  should  not  deliver  to  WilUanis  and  others,  members  of 
a  building  society,  a  lease  which  they  had  put  into  his  hands  in  order  to  pre- 

(a)  Gro5f,  J.  was  absent  from  indisposition. 

(1)  Vide  Van  Dyck  v.  Van  Beuren  fyal.l  Johns.  362. 
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pare  an  assignment  of  it ;  having  offered  to  pay  him  what  he  claimed  for  his  bill. 
Upon  a  question  put  by  the  Court,  Whether  there  were  any  cause  in  court, 
he  admitted  there  was  none ;  but  cited  Hughes  ▼.  Mayre,  3  Term  Rep.  275, 
and  Strong  v.  Hmoe,  1  Stra.  621,  to  shew  Uiat  the  Court,  without  any  cause 
pending,  would  compel  an  attorney,  by  rule,  to  deliver  up  papers  entrusted  to 
his  charge  by. his  clients,  upon  paying  what  was  due  to  him  in  his  character  of 
attorney. 

The  Court,  however,  referred  to  Cocks  v.  Hamum,  6  East,  404,  as  having 
recently  settled  the  point,  that  they  would  not  interfere  in  this  summary  mode 
to  compel  an  attorney  to  deliver  up  papers ;  which,  if  improperly  detained, 
were  the  subject-matter  of  a  bill  in  equity,  or  of  an  action ;  as  the  rule  was 
laid  down  in  Goring  v.  Bishop,  Salk.  87.  Here  the  deed  was  not  put  into 
Low€*s  hands  for  the  purpose  of  any  cause  in  Court :  nor  was  there  any  impu- 
tation against  him  of  criminal  conduct  in  his  character  of  attorney.  And 
they  distinguished  this  from  the  C9aeo£  Hughes  v.  Mature,  where  the  principal 
object  of  the.  application  was  to  compel  the  attorney  to  deliver  up  the  Court 
Rolls  of  a  manor,  of  which  he  acted  as  steward,  of  the  lord. 

Rule  refused. 


Dunster  v.  Day  and  Smith. 

8  East,  239.    Feb.  7, 1807.  . 

The  London  Court  of  Requests  act  39  and  40  G.  3.  c.  104.  s.  12,  provides  that  if  any  ac- 
tion be  commenced  out  of  that  court  for  any  debt  ilot  exceeding  61.  (within  the  juris- 
diction) the  plaintiff  shall  not,  by  reason  of  a  verdict  for  him,  or  otherwise,  be  entitled 
to  costs,  &c.  Held  that  after  judgment  by  .default  and  the  damages  assessed  upon  a 
writ  of  inquiry,  the  defendant  might  come  into  court  and  move  to  stay  proceedings  on 
payment  of  the  damages  assessed,  without  costs. 

AFTER  judgment  by  default,  and  a  writ  of  inquiry  executed,  and  damages 
assessed  at  4^.  75.  6d,,  the  defendant  Day,  before  final  judgment,  obtained  a 
rule  nisi  for  enteridg  a  suggestion  on  the  roll  that  the  defendants  resided,  &c. 
at  the  time  of  the  commencement  of  this  action,  within  the  jurisdiction  of  the 
London  Court  of  Requests,  (under  stat.  39  &  40  Geo.  3.  c.  104,(a)  giving 
jurisdiction  to  the  extent  of  5/. ;)  and  why  upon  payment  of  41.  is,  6d,,  the 
damages  assessed  upon  the  writ  of  inquiry,  d&c.  without  costs,  the  proceedings 
should  pot  be  stayed. 

Wigley  objected,  on  shewing  cause,  that  the  application  was  too  late  after 
interlocutory  judgment ;  and  cited  Brampton  v.  Crabh,  1  Stra.  46,  where  a 
similar  motion  upon  the  stat.  3  J.  1.  c.  16,  for  regulating  the  same  court,  was 
denied ;  because  the  defendant,  having  made  default,  was  out  of  court  to  all 
purposes  but  having  judgment  against  him,  and  therefore  could  not  be  received 
to  make  the  suggestion.  And  here,  the  verdict  spoken  of  in  the.  12th  section 
of  the  late  act  means  a  verdict  obtained  before  a  Judge,  as  appears  by  the  lat- 
ter part  of  the  clause. 

Barrow,  in  support  of  the  rule,  said  that  the  case  cited  had  been  since  over- 
ruled in  Barney  v.  Tuhh,  2  H.  Blac.  356. 

Lord  ElleNborough,  C.  J.  The  12th  section  of  the  stat.  39  d&  40  Geo.  3, 
says,  that  if  the  action  be  commenced  out  of  the  Court  of  Requests  for  any 
debt  not  exceeding  5/.,  the  plaintiff  shall  not,  by  reason  of  a  verdict  for  him, 
or  otherwise,  be   entitled  to  costs;  which  must  include  the  present  case. 

(a)  The  I2tb  section  enacts,  "  that  if  any  action  shall  be  commenced  in  any  other 
court  than  the  said  Court  of  Requests  for  any  debt  not  exceeding  &2.  &c.  the  plaintiff 
shall  not,  by  reason  of  a  verdict  for  him,  or  (kherwise,  have  or  be  entitled  to  any  costs 
whatsoever.  And  if  the  verdict  shall  be  given  for  the  defendant,  and  the  Judge,  before 
whom  the  action  shall  be  tried,  shall  certify,  &c.  then  the  defendant  shall  have  double 
costs,"  &c. 
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And  there  is  nothing  to  prevent  the  defendant,  whev  he  is  out  of>eonrt, 
from  coming  here,  on  motion,  to  shew  that  he  is  within  the  protection  of  the 
.act. 

The  Ctmrt  accordingly  (absente  Grose,  J.)  made  the  latter  part  of  the  rule 
absolute  for  staying  the  proceedings,  on  payment  of  the  damages  assessed, 
without  costs. 


Dell  V.  wad. 

8Eut,S40.    Feb.  7, 1807. 


y^ 


A  writ  of  error  upon  a  judgment  in  debt  on  a  recognizance  of  bail  ia  a  stay  of  execu- 
tion ;  not  being  within  the  exception  of  the  etat.  3  J.  1.  c.  8,  either  as  a  judgment 
upon  an  obligation  conditioned  for  payment  of  numcyonZy  (the  recognizance  being  to 
pay  money  or  do  lomething  else)  or  aa  a  judgment  upon  a  eoniraet,  which  ia  there  uaed 
in  contradiatinction  to  an  oHigaiian, 

THE  plaintiff  in  the  action  having  obtained  judgment  in  debt  upon  a  recog- 
nizance of  bail,  Scarlett  moyed  for  leave  to  sue  out  execution,  notwithstanding 
a  writ  of  error  brought  upon  the  judgment ;  the  plaintiff  in  error  not  having 
put  in  bail.  The  stat.  3  Jac.  1.  c.  8,  provides,  that  no  execution  shall  be  stayed 
by  writ  of  error  for  reversing  any  judgment  upon  any  obligation  conditioned 
/or  the  payment  of  money  ordy,  or  upon  any  contract,  &c.  unless  the  plaintiff 
in  error  enter  into  a  recognizance  with  sureties  to  prosecute  the  writ  of  error 
with  effect,  and  to  pay  the  debt,  d&c.  if  judgment  be  affirmed.  And  he  argued, 
that  if  the  recognizance  of  bail  were  not  an  obligation  conditioned  for  the 
payment  of  money  only,  at  least  it  was  a  contract,  and  as  such  within  the  act. 
And  in  Trinder  v.  Watson,  3  "^vixx,  1566,  upon  a  similar  motion,  founded 
upon  a  judgment  in  debt  upon  a  recognizance  in  error.  Lord  Mansfield  thought 
that  the  statute,  being  a  remedial  law,  ought  to  be  liberally  construed ;  though 
ultimately  the  point  was  not  decided. 

Lord  Ellenborouoh,  C.  J.  The  word  contract  is  used  in  the  statute  in 
contradistinction  to  obligation,  under  which  this  must  be  classed,  if  at  all. 
But  here  the  recognizance  is  in  the  alternative,  to  pay  the  money,  or  render 
the  body ;  whereas  the  statute  applies  to  obligations  for  the  payment  of  money 
only.    And  the  practice  has  accorded  with  this  interpretation. 

Per  Curiam,  Rule  refused. 


Warrington  and  Another  v.  Furbor  and  Warrington. 

8  East,  243.    Feb.  9, 1807. 

A  gnarantie  in  writing,  for  the  payment  of  gooda  thereafter  to  he  purchased  by  a  third 
penon  to  a  certain  amount,  is  within  the  exception  of  the  stamp  act,  **  a  contract  for 
or  rdmting  to  the  sale  of  goods,"  and  need  not  be  stamped.  The  vendee  having  ac- 
cepted a  bill  of  exchange  for  the  price  of  the  goods,  and  becoming  bankrupt  before 
the  bill  became  due,  the- guarantee  who  paid  the  vendor  after  the  bankrqptcy  of  the 
vendee,  may  recover  back  the  money  from'  the  latter,  without  proving  that  any  de- 
piand  was  made  upon  him  as  acceptor  of  the  bill,  before  such  payment  by  the  guar- 
antee ;  this  not  being  an  action  upon  the  bill  itself,  and  the  notorious  insolvency  of 
the  vendee  acceptor  being  at  least  a  prima  facie  warrant  to  the  gaurantee  to  dispense 
with  the  making  of  such  demand  by  the  vendor  who  held  the  bill ;  however  it  might 
still  be  competent  for  the  vendee  to  defend  himself  against  this  action  by  the  guar- 
antee, by  shewing  that  if  a  demand  for  payment  had  been  tnade  upon  him  by  the 
holder,  the  bill  would  have  been  paid. 

THIS  was  an  action  for  money  lent  and  advanced,  and  money  paid  to  the 
use  of  the  defendants,  the  latter  of  whom  suffered  judgment  by  default,  and 
the  other  went  to  trial  before  Lord  EUenborough,  C.  J.  in  London;  where  it 
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appeared  that  in  May  1801,  the  defendant  applied  to  one  Martin  to  purchase 
of  him  Manchester  goods  to  the  amount  of  1079/.,  and  proposed  the  guarantie 
of  the  plaintiffs;  who  on  Martinis  application,  afterwards  gave  him  the  follow-, 
ing  guarantie  in  writing,  unstamped :  "  Souikwark,  May  9th,  1801.  "Mr. 
"  Thomas  Martin — at  the  request  of  Messrs.  Fwrhor  and  Warrington^  who 
^'  inform  us  that  they  are  about  purchasing  goods  of  you  to  the  amount  of 
"  1000/.,  we  hereby  guaranty  the  payment  of  that  sum,  if  purchases  are  made 
<<  — say,  at  a  credit  of  six  months.  Your's,  &c."  (Signed  by  the  plaintiffs.) 
The  goods  were  accordingly  furnished,  and  a  bill  drawn  for  the  value,  on  the 
30th  of  May^  by  Martin  upon  the  defendants,  at  six  month's  date,  and  accepted 
by  them.  This  became  due  on  the  3d  of  Dec. ;  but  on  the  21st  of  JYoo.  pre- 
ceding, the  defendants  became  bankrupts,  and  a  commission  issued  against 
them :  in  consequence  of  which  the  defendants  were  obliged  to  pay  Martin 
1000/.  on  their  guarantie  after  the  bankruptcy  of  the  defendants,  and  brought 
this  action  to  be  reimbursed.  The  defendant  Furhar  made  two  objections  at 
the  trial ;  Ist,  that  the  guarantie  in  writing  ought  to  have  been  stamped  before 
it  could  be  received  in  evidence :  2dly,  that  the  bill  was  not  proved  to  have  . 
been  presented  for  payment  to  the  bankrupts,  acceptors,  when  it  became  due ; 
without  which,  it  was  insisted,  that  Martin  could  not  have  recovered  against 
the  plaintiffs  on  their  guarantie ;  who  had  therefore  paid  him  the  money  in 
their  own  wrong.  To  the  Ist,  the  case  of  Curry  v.  Edensar,  3  Term  Rep. 
524,  was  relied  on  as  an  answer ;  where  a  broker,  upon  the  purchase  of  goods 
for  his  principal,  having  agreed  in  writing  to  indemnify  him  from  loss  on  the 
resale :  it  was  holden  to  1^  within  the  exception  of  the  stamp  act  23  Geo.  3. 
c.  58,(a)  s.  4,  as  being  a  contract  relating  to  the  sale  of  goods.  But  upon  a 
doubt  whether  this  case  were  not  distinguishable  from  that,  as  being  an  agree- 
ment relating  to  a  future  and  not  a  present  sale  of  goods,  this  point  was 
reserved.  As  to  the  2d,  Lord  Ellenborough  was  of  opinion  that  this,  pot  being 
an  action  upon  the  bill,  but  for  reimbursement  of  the  money  paid  upon  a  col- 
lateral guarantie  of  the  solvency  of  the  acceptors,  to  whom  the  goods  were 
furnished,  strict  proof  of  the  presentation  of  the  bill  was  not  necessary,  where 
it  was  obvious  that  it  could  have  been  of  no  avail,  the  acceptors  having  been 
then  recently  stripped  of  all  their  property.  A  verdict  was  therefore  taken 
for  the  plaintiffs ;  which  was  moved  on  a  former  day  to  be  set  aside,  and  a  ver- 
dict to  be  entered  for  the  defendant,  on  the  first  ground  of  objection,  or  a  new 
trial  granted  on  the  second. 

Oarrow  and  Espinasse  now  shewed  cause  against  the  rule  for  this  purpose ; 
and  relied,  in  answer  to  the  first  objection,  upon  the  case  of  Curry  v.  Edensor ; 
and  upon  the  particular  wording  of  the  stamp  acts,  which  did  not  merely 
exempt  "  contracts  for  the  sale  of  goods,"  but  "  for  or  relating  to  the  sale  of  * 
'any  goods;"  and  the  Court,  in  that  case,  considered  the  exemption  as  extend- 
ing to  contracts  of  indemnity.  As  to  the  second  objection,  they  relied  upon 
the  <Mi8wer  given  to  it  at  the  trial. 

Sir  V.  Cribbs^  in  support  of  the  riile,  endeavoured  to  distinguish  this  from 
Curry  v.  Edensor^  which  turned  on  an  agreement  for  the/iresfiil  sale  of  cer- 
tain goods :  and  therefore  properly  a  contract  relating  to  the  sale  of  such 
goods ;  which  was  relied  on  by  Lord  Kenyan  and  Buller,  J.  in  giving  their 
opinions.  But  this  was  no  present  sale  of  goods ;  for  none  were  specified ; 
but  a  guarantie  to  take  effect  upon  nny  future  sale,  of  any  soods,  at  any  time, 
within  a  certain  amount.  On  the  second  point,  he  urged  that  it  was  material 
to  the  defendants  to  stand  as  debtors  to  Martin  on  the  bill,  whose  debt  must 
be  proved  under  the  commission,  rather  than  to  the  plaintiffs,  to  whom  they 
were  personally  liable,  if  at  all.  And  as  there  was  a  possibility  that  they 
might  have  been  able,  by  the  assistance  of  friends,  to  have  paid  the  bill,  if 

(a)  The  daty  is  enlarced  by  the  subseqaent  aeti  35  Geo.  3.  c.  30,  and  37  Geo.  3.  e.  90, 
but  the  exception!  are  toe  same. 
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presented  to  them.  Ibr  pftymenl  wheo  due,  and  proof  of  siloh  presentotioa 
most'htfve  been  made  by  an  indorsee  before  he'conid  recover  sgainst.a  drawer; 
so  the  plaintifl&f.  wfab,  as  guarantees,  stand  in.  the  same  situation  as  an  indor- 
see, ought  to  be  held  to  the  same  proof.  And  they  cannot  tfohmtarily  take 
upon  t^msdves  to  pay  the  debt  of  the  defendants  to  Martin,  'withoot  Martin 
having  used  due  dihge^ce  to  get  payn^ent  from  the  defendants ;  because  it 
alters  the  situation  of  the  latter. 

Lord  Ellenborougb,  C.  3^  Two  points,  have  been  made;  Ist,  whether 
ftiis  be  **  a  contract  for  6r  relating  to  the  sale  of  any  goods,"  witliin  the  ex- 
cieption  of  thtB  stamp  acts?  And  I  thiQk  that  wh^re  the  subject  is  \6  be 
charged  with  a  duty,  the  ca^es  in  which  it  is  t6  attach  ought  to  be  fairly  mark- 
ed out ;  and  we  should  give  a  liberal  construction  to  words  of  exception,  con-* 
fining  the  operation  of  the  duty.  The  only  doubt  I  had  at  the  trial  arose  upon 
reading  the  words  of  Lord  Kenyan  vt  the  report  of  Curry  y.  Edensor,  where 
he  seems  to  hy  stress  6a  the  agreement  having  been  ipade  at  tJte  time  of  the 
original  contract  of  sale,  and  relating  to  the  sale  of  the  particular  goods; 
which  does  not  apply  to  the  agreement  in  question :  but  giving  a  fair  and  libe- 
ral sense  to  the  words  of  th6  exception,  this  agreement  did  relate  to  the  sale 
of  ^0oe25,  though  riot  of  tmy  particular  goods'  in  contemplation  at  the  tiirte, 
and  therefore  did  not  require  to  be  stamped.  This  seems  to  be  the  safer  (in- 
struction of  the  act8.(l)  As  to  the  second  point,  the  same  strictness  of  proof 
is^  not  necessary  to  charge  the  guarantees  as  would  have  been  necessary  to 
support  an  action  upon  the  biir  itself,  where  by  the.  law  merchant  a  demand 
upon  and  refusal  by  the  acceptors  must  have  been  proved  in.ofd^r  tb  cliarge 
any  other  party  (ipon  the  bill ;  and  this  notwithstanding  the  bankrnptey  of 
the  acceptors,(|()  as  was.  recoghized  in  the  argument  of  Mussel  v.  Lungstufe, 
Doug].  615^.  But  this  is  not  necessary  to  charge  guarantees,  who  insure  as  it 
were  the  sofveney  of  their  principals :  :^nd  thetefoze  if  the  latter  become  bank- 
rupt and  notoriously  insolvent,  it  iathe  same  as  if  they  w^re  dead  |  and  it  is 
nugatory  to  go  through  the  ceremony  pf  making  a  demand  upon  them.  The 
plaintifl&  might  fairly  have  said  to  Jfat^m,  that  the  ^ccepttwa  being  insplvent, 
imd  their  effects  assigned  for  the  benefit  of  their  creditors,  they  (the  plaintiffs) 
'would  riot  put  hiiri  to  the  proof  of  a'demand  upon  the  acceptors,  which  miist 
have  been  fruitless,  but  would  pay  the  money  at  once,  and  look  to  their  reme- 
dy 6ver.(3)  ' 

Grose,  J.  declared  himself  of  the  same  opinion ;  and  said^  that  the  neces- 
sity of  a  demand,  notwithstanding  the  bankruptcy  of  the  acceptor  j  in  order  to 
charge  the  drawer  or  iridorser  qf  a  bill,  was  founded  solely  upon  the  custom 
of  merchants.  ..      ^ 

IiAWRRNoe,  J.*  upon  the  first 'point,  said,  that  the  wordtf  of  the  stamp  act 
were  general,  and  there  was  nothing  to  limit  them  to  an'  immediate  sale  of 
goods  a£j  between  vendor  and  vendee  :  on  the  contrary,  the  observation  made 
at  the  bar  was  material,  that  the  exception  extended  not  only  to  contracts,^ 
the  saleo£  gdods,  but  also  to  such  as  related  to  t^d  sale  of  go^ds  :  and  this 
construction  seemed  best  calculated  to  give  effect  to  the  words  of  the  Legis- 
lature. On  the  other  pointy  he  ^dded  afterwards,  that  though  proof  of  a  de- 
mand on  the  acceptors,  who  had  become  bankrupts,  Were  not:  necessary  to 
charge  the  guarantees,  yet  that  the  latter  were  not  prevented  from  shewing 
that  they  ought  not  to  have  been  called  upon  at  all;  for  th^t  the  principal 
debtors  could  have  paid  the  bill  if  demanded  of  them.  .    ' 

Le  BLAifC,  J.  In  oonstruing  this  revenue  law  we  cannot  gi^e  effbet  to  the 
objection  as  to  the  want  of  a  stamp,  without  saying  that  the  words  for  the 

<iilr,  or  relating  to  the  safe,  of  goods  must  necessarily  mean  the  same  thing ; 

^      '  -  -  .  ■> -■ 

(1)  Tid«  Kenmimg  v.  LeehU^  13  Bast^  7. 

(2)  Vida  WhitfM  V.  Samg^  S  Bot.  A  Pull.  S79.  EsdeiU  v.  Sawarhy,  H  East,  114. 
J^eksanr: RieUrdi,2  Cnnes,MZ.    BolZ  t. /^fnttoft, 4  Dal.  166. 

(3)  Tide  Fkitive  v.  AgOmg^  %  Taun.  806.  ^   ^ 
Vol.  IV.                              61 
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but  parties  mighi  raaka  a  contract /nr  the  sale  and  relating  to  the  sale  of  the 
same  goods  by  different  ihstrnments,  with -different  objects.  As  to  the  other 
point,  there  is  no  need,  of  the  «ame  proof  to  charge  a  guarantee  as  to  charge 
a  party  whose  name  is  upon  a  bill  of  exchange  ;  for  it  is  sufficient  as  against 
the  former  to  shew  that  the  holder  of  the  biH  could  not  have  obtained'  the  mo- 
ney by  making  a  demand  upon  the  bilk(l) 

'V  Rule  discharged. 


Keene^  on  the  several  l)eniises  of  George  Lord  Byron  and 
Otliers,  against,  Deardon.and  Others. 

8Eaat,248.    Feb\  7, 1807;  ^ 

^.f  tenaot  for  life,  remainder  to  bw  sou  B.  ia,tail,  mersiou  to'himseif  inj*e^  agreed  with 
B,  in  order  to  relieve  themselves  from  their  debts,  to  bar  the  entail ;  and  in  1773,  they 
.conveyed  estates  in  JV*.  and  L.  to  the  use  of  trustees  and  their  heirs, in  trustj  to  sell  the 
Jf.  esutes  and  pHy  the  debts,  &€.  4nd  as  to  the  L.  estate  (the  only  one  in  question),  in 
trust  that  the  trustees  should,  ioUk  the,eoHsemi  of  A,  and. bis  wife,  and  B.,  or  tbesurvi- 
,  yoE,  mM  the  inheritance  in  fee,  and  apply  the  purchase-money  on  the  trusts  after-mBu* 
tioned  :  with  hfrovisoy  that  the  renla^itsues  und  vrqfits,  should,  until  saleqf  the  inhe- 
ritance^ be  received  by  scrch  person,  and  for  ^uch  uses  aS  they  wouM  have  been,  if 
tbe' deed  had  not  btfen  made,  and  no  fines  levied.  And  as  to  the  money  arising 
from  tfae  sale  of  L.  estate,  in  trust  to  invest  the  same,  with  the  like  consent,  in  the 

■  pafch|se  of  other  lands  in  fee  to  be  settled,  subject  to  certain  clnsg9Bj  on  A.  for  life, 
r^ainder  to  B.  in  fee.*   Held,  .    v  "» 

1st,  That  the  use  of  the  L.  estate  was  immediately  ezecutfed  in  the  trustees,  even  before 
any  consent  given  to  the  sale  of  it  by  j9.,  Ac.  )  and  thdt,  notwithstanding  the  proviso, 
whi(<h.  stipulated  only  for  the  receipt,  by  the  party  before  entitled,  of  the  rents,  &c.,  as 
contradisunguisbed  irom  the  legal  estate  of  tne  iiiheritanee,  whioh  was  left  iii  the  trus* 
tees.  And  that,  this  was  not  a  mere  power  of  sale  in  the  tniatoes  tacked  t64he  legal  • 
estate  of  tl)e  owner.  ^ 

2.  That  though  A.  who  survived  his  wife  and  1?.,  continued  in  possession  of  the'L.  es- 
tate down*  to  1795,  when  he  sold  it,  and  died  sometiftie  after ;  and  though,  after  sale 
of  tbe.  JV.  estate  in  1774,  for  tbe  payment  of  th6  debts,  the  trustees  of  the  Z..  estate 
nev«r  interfidred  in  further  executioner  the  trust  during;  j^.'j  lifetime,  but  brought 
eu^tment  after  his  death  ;  yet  that  no  presumption  could  be  made  at  the  trial  in  favour 
oJt  the  detenda'nts,  who. purchased- firomyf.  in  1795,  for  a  valual^le  consideration,  with- 
6ut  notice,  either  that  the  trustees  had  re-c6nroyed  the  legal  estate  to  A.  in  his  life- 
time, as  upon  a  satisfied^  trust;  according  to  the  old  uses;  (fr  had  conveyed  a  new  es- 
tate to  him  a9  a  purchaser  under  a  .sale  by  them  in  execution  of  their  trust.  For  a 
court  of  law  will  never  presume  a  reconveyance  by  trustees  where  such  reconveyance 
would  be  a  breach  of  their  trusty  which  would'  be  the  case  here  upon  a  supposition 
thatd9.,-the  sdn,  was  a  purchaser  fbr  a  valuable  consideration  of  the  remainder  in  fee, 
which  was  to  be  limited  to  him  upon  the  settlement  of  the  new,  estate  to  be  acqitired 
with  the  purchase-money  Off  the  £.  estate.  Nor  is  such  a~  presumption  to  be  made  in 
th^  first  instance,  even  in  the  case  of  .a  doubtful  equity,  b«forQ  a  court  of  eqvtity  ^as 
declared  in  favour  of  the  equitable  title  of  the  party  for  whom  such  presumption  is  re- 
quired. Nor  was, there  any  evidence  to  support  a  presumption  that  A.  had  purchased 
a  new  estate  of  ihe  trustees. 

3.'  That  A.'s  possession  and  redeipt  of  this  i«nts,.i8sues,  and  profits  <>f  tbe  L.  esUte» 
though  fisr  above  ijO  years  after  the  creation  of  the  trust  without  any  interference  of 
the  trustees,  did  not  shew  bis<  pqssession  to  be  adverse  to  their  title,  so  as  to  bar  their 
ejectment  against  his  grantees  \  such  .possession  an^  receipt  being  consistent  with  and. 
secured  to  hiifi  by  tbe  deed  of  tn|»t. 

GEORGE  Lord  Byron  brought  ^is  ejectment/ claimiog  ^s  heir  at  law  of 
Wm,  John  Byron,  the  grandson,  and  of  Wm.  Byron,  the  eldest  son  of  W^ 
Uam  the  Mh  Lord  Byron,  to  recover  possession  of  certain  premises  and  coai- 
mines  in  the  manor  of  Rochdak^  in  tht  county,  of  Lancaster,  which  the  de- 
fendants had  purchased  of  the  said  fifth  Lord  Byron  under  a  conveyance  in 

.<1)  [See  in  conformity  with  tlieprinciple  of  the  text,  Gibht  v.  Cmmon,  9  8.  d^  R.  198. 
fnots  v^  Lamftoni,  1  Harr.  Del.  vi.  125.  Prtntiss  y,  JOtkuUUon,  6  Conn.  175.  But  see 
PhiUips  V.  Astling,  before  cited,  2  Taunt.  206.  Murray  v.  King;b  B.  db  A.  165.  And 
Tide  also,  HoUhrmor.  WHkins,  1  B.  &  C.  id^W.] 


IN  THfi  FORT^^EVl^TH  YEAR  OP  <3EORGE  UL      403 

1795,  JMii  MtOtmh  another  df  thjB  leaaoM  of  Ijie  pluntiff,  iathe  surviving 
tcastee.under  the  deed  of  the  13th  of  Nmyembet  1773,  ftlker-me^tioned,  of  the 
estates  in  question.  -  Lady  ?FiMfeAa»^,. another  of  the  lessors,  is  the  represen- 
tative of  Wm.  Lord  Berkley ^Xha  surviving  trustee  in  the  act  of  parliament  of 
1747,  settling  these  estates.  And  the  other  lessor  is  the  surviving  represen- 
tative of.  Cha.  Montague,  the  surviving  triistee  of  a  term  of  500  jears  under 
the  same  act.  At  the  trial  before  Sutta^,  B.  at  Lancaster,  a  copy  of  the  act, 
together  ifith  the  deeds  of  the  ]^h  of /u/y  and  of  the  13th  oijtavember 
1773,  were  proved;  under  which  it/was  insisted,  on  behdf  of  the  present 
Lord  Byron,  that  his  great  uncle,  Wm,  th6  fifth  )<^d,  under  whom  the  defend- 
ants claimed  by  purchase,  was  onjy  tenants  for  life  of  the  Rochdah  esUte 
with  remainder  io  his  son  Wm,  Byron  in  fee ;  and  that  the  same  ^descencted . 
to  the  presteot  lord  as  heir  st  hw  of  Wm.  Byron  the  son,  who  died  in  the 
lifetime  of  h^s  father ;  and  that  he  became  ^titled  to  the  possession  thereof 
on  th^  death  of  the  late  Wm.  Lord  Byron  th^  fifth*  in  1798 ;  and  that  the 
legal  estate  was  either  in  him,  or  in  some  one  or  other  of  the  trustees,  lessors 
of  the  plaintiff.  The  defendants,  on  the  other  hand,  who  claimed  under  the 
(Conveyance  of  Wm,  Lord  Byron  the  fifths  in  1795,.  contended  that  thfe  deeds 
of  1773  were  made  only  for  a  special  purpose,  which  had  t^eu  answered; 
and  subject  thereto  that  the  Rochdale,  estate  was,  at  the  time  of  the  convey- 
ance to  them,  still  under  the  limitations  of  the  act  ^f  parliaitient,' by  virtue  <of 
which  Wm.  Lord  Hyron  the  fifth  (the  settlor  in  the  deeds  of  1773,)  was  seised 
.of  the  reversion  in  fee,  and  in  the  events  that-  had  happened,  by  which  ,the 
purposes  of-  those  deeds  were  satisfied,  could  make  a  good  title  to  a  pur- 
chaser:  and  that  with^ respect  to  the  lesal  estate  in  the  teveraion,  either  that 
the  use  was  executed  in  the  late  Lord  Byron  the  vendor,  or  that  the  judge 
would  direct  the  ju^  to  pr^umea  conveyance  to  him  from  the  trustees. 
They  also  insisted  upon  an  adverse  peesession  against  .the  trustees  for  ab<^vtB 
2Q  years  in  bap,  of.  the  ejectment.  The  learned  Judge,  however,  over-ruled 
the  objection  of  an  adverse  possession,  and  did  not  inatirnct  the  jury  to  pre>- 
snmea  conveyance  from  the  trustees,  of  the  legal  esU^te  to  Lotd.  Byron  the 
setdqc ;.  but  directed  them  to  find  a  venjict  for  the  plaintiff,  with  liberty  for 
the  defendants  to  mote  to  enter  a  non^ilit,  or  a  verdict  for  themselves^  in  case 
this  Court  should  be  of  opinkyn  that  the  lessors  of  the  plaintiff  were,  not  en- 
titled to  ]:ecover  :  on  which  a  rule  to  shtsw  cause  was  afterwards  obtained. 

The-' title  appeared  to  stand  thus:  By  a  private  act  of  parliament,  passed 
in  1747,  for  nettling  the  estates  of  Wm,  Lord  JByron'and  EU%,  Shaw,,. an  their 
intermarriage,  reciting  a  prior  indenture,  made  on  the  marriage  of  the  pre-- 
ceding  Lord  Byron  with  JtVances  Berkley/  whereby  the  Nottinghamshire  and 
Rochdale  estates  were  limited  to  the  use  of  the  lastp«entioned  Lord  Byron 
for  life ;  remainder  to  ^e  use  of  trustees  for  a  tetm  of  700  years,  to  raise  por<- 
tions  for  younger  children;  remainder  to  theiise  of  the.  first  and  .other  sons  6f 
the  marrJHige  in  tail  male;  with  divers  remainders  over:  and  reciting  that  the 
last-mentioned  Lord.  Byron  died  ,  in  1736,  ai|d  by  his  will  directed  the  por- 
tions of  his  younger  children  to  be  paid  out  of  his  personal  estate ;  and  that 
he  left  issue  the  said  Wm.  Lqrd  Byron  his  eldest  son,  and  three,  younger  sons 
and  a  dauffi^ter :  :that  H^m.  Lord  Byron  had. then  lately  suffered  recoveries 
of  the  settled  estates,  an<i  that  the  inheritance  of  the  premises,  subject  to  the 
term;  of  700  years,  was  vested  in  him  in  fee ;  and  reciting  an  agreem^t  to 
reselile  the  estates  upon  his  then  intended  marriage ;  it  was  thereby  enacted, 
that  certain  estates  of  his  in  Nottinghamshire  and  me  Rochdale  estate  in  Lan^ 
eashire  shoold  be  vested  in  Lord  -  jB«riEriey  and.  the  Earl  of  Carlisle  and  their 
heirs,  subject  to  the  ^rm  of  700  years,  to  the  use  of  Wm.  Lord  Byrim  for 
life ;  remainder  to  the  trustees  to  preserve  contingent  remainders  during  his 
life;  and  after  his  decease  to  secure  a  jcnntuiTe  ef  $007.  a-year  to  Lady  Byron 
for  her  hfe;  and  subject  thereto,  remainder  to  Cha.  Montagu^  and  others  for 
a  term  of  500  years,  upon  trn^  to  secure  Lady  Byron's  jointure,  and  to  raise 
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p(»rtkm8  for  jomnget  chikhreii ;  remainder  to  the  use  of  the  first  and  other  sons 
of  the  marriage  in  tail  male ;  and  in  d^favlt  of  aoch^  iMue,  to  aneh  iises  as 
Wm.  Lord  Byron  by  deed  or  wil)  ahoold  appoint;  and  in  default  of  aaoh  ap- 
pointment to  the  useof  Wmx  Lord  Byron  itr  fee.  Whh  a  power  to  him  in 
the  mean  time  to  lease  for  HI  years  under  the  usual  i:estriGtions. 

By  indenture  of  bargain  and  sale  of  the  ISkhof  Jtt/y  17^3,  between  the  said 
Wm.  Lord  Byron,  Wm.  Byron  his  only  son,  and  certain  trilstees^  for  making 
a  tenant  to  tb^  pratetpe,  and  suffering  a  recovery  to  bar  the  entail,  and  for 
limiting  tl^e  RoMak  estate  to  new  us^a;  the  intended  reoorery  (which  was 
afterwards  Boffered  at  Lanauter  assises  in  August  ]773)  was  declared  to  enure 
to  the  use  of  such  person  or  persons,  and  for  such  estate  or  estates,  tad  sub- 
ject to  such  powers,  provisoes,  and  conditions,  d£.c.  as  Wm.  Lord  Byron  and 
W^7  Byron  (his  sot))  should  by  any  deed  >appoint;  and  in  default  of  such 
jmnt  appointment,  th^n  as  the  said  Wm.  Byron,  in  case  he  should  snrvm  the 
said  Wm^  Lord  JSyrtfn,  should  by  any  deed  appoint:  and  in  default  of  and 
until  such  appointment,  to 'the  same  uses  as  were  directed  by  the  act  of  par«- 
liament.* 

Sy  deed  of  settlement  of  the  13th  of  Ifooember  1773,  between  Wm.  Lord 
Byron",  Lady  J9.  and  ^^.  B.  their  only  son  of  the  first  part,  and  certain  trus- 
tees and  creditors  of  the  four  other  parts,* reciting  (inter  alia)  certain  moru 
gagtds  on  the  iVo^ft'n^AtfmsAtrrestaCev  in  1745,  and  tl^  act  of  1747,  and. several 
annuities  granted  in  1750  by  Lord  !B.  for  his  own  life,  and  other  annuities  and 
charges  on  the  same  .estates,  and  a  conveyance  in  1772  by  Lord  JB.,  his  lady, 
and  son^  of  certain  estates  ixtr  NoUinghamshirt  to  secure  som^  of  the  said  an- 
nuities; remainder  to  such,  uses  aS  they  should  jointly  appoint;  and  in  the 
mean  time  to  the  same  uses  as  were  settled  by  the  act  of  parliament :  and  after 
securing  an  additional  500/.  per  atmnm  to  Lady  B.  directed  the  residue  of  the 
Bents  and  profits  to  be  received  bj  the  peracMH  or  persons  for  the.  tune  being 
entitled  to  the  reversion ;  with  a  power. to  the  trustee,{dl&c.  to  seUihe  premises, 
and  apply  the  purchase-money  as  Lord  and  Lady  B.  and  their  son,  with  the 
consent  of  Chuid  the  prior  incumbrancer,  by  deed  should  direct  t  and  n  power 
by  the  Same  three  persons,  with  the  same  consent  during  their*  joint  lives,  by 
deed  to  levoke  the  old  and  Hmit  new  uses.  And  reciting  other  charges  .by 
the  same  person^  on  the  Nottinghamshire  estates ;  and  subject  ihereto,  to  the 
like  uses  as  bef6r^  liientioned.  And  reciting  the  indenture  of  the  12th  of 
Jnly  1773  for  snfferfaig  a  recovery  of  the  Rochdaie  estate  to  the  uses  befpre 
IDentioned ;  ^hich  recovery  was  accordingly  su^red  in  August  following. 
And  reciting  furthet,  that  Wm.  Lord  Bi  almu,  and  that  he  and  his  .son  jointh^ 
were  indebted  to  divers  perteos,  in  large  sums  of  money,  in  part  secured  by 
judgments,  and  that  the  interest  of  their  debts  and  annuities  greatly  exceeded 
the  anhuni  income  of  the  whole  estates,  and  that  their  creditors  were  very  press- 
ing, and  that  they  could  only  redeem  themselves  hy  sale  of  purt  of  the  estates ; 
and  that  they  had  agreed  with  the  jtrustees  and  incumbrancers  that  all  the 
prior  uses  should  be  revoked,  and  a  prior  annuity  of  700/.  to  Wmi  Byron  the 
son  be  extinguished ;  and  in  lieu  of  it  that  certain  estates  in  the  county  of  iVb^ 
tit^ham  should  be  settled  for  securing  to  Wm.  B.  an  annuity  of  310/. ;  and  sub- 
ject thereto  to  the  use  of  Lord  B.  fo^  life,  d&c.  remainder  to  Wm.  B.  in  fee;  and 
that  a  terub  should  be  crealied  of  all  the  other  estates  in  Nottinghamshirfi  for 
raising  11,000/.  pc«rtions  f^r  yotingef  children  in  discharge  of  theether  settled 
estates ;  and  thatthe  reversion  of  the  Notiinghamshire  and  tJl  the  Lancashire 
estate  should  be  tested  in  ^uslees  to  sell  the  same ;  and  out  of  the  purchase 
money  of  the  Nottsnghamshite  estates  to  pay  all  the  specialty  debts  of  Lord  B. 
and  Wm,  his  son,  and  also  to  pay  Wm,  B.  2000/.  and  the  residue  to  Lord  Byron. 
And  that  the  money  arisins  by  sale  of  cert^  premises  in  Nottinghamshire  and 
Of  the  Lancashite  estate  should  beJaidoutin  the  purchase  of  other  estates,  to 
be  settled  to  trustees  conditionally  to  raise  385/.  per  annum -for  Wm,  B.  during 
the  joint  lives  of  himself  and  Lord  B,,  and  subject  thereto  to  Lord  B.  for  life. 
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reminder  to  Mcure  500/.  to  Lady  B.  for  life,  wiM  remainimr  to  Wiik  B.  in  fit 
— the  deed  proceeded  to  f  evoke  the  prior  usesvaiid  tp  appoint  the  Hackdah 
estate  in  Laneashirey  and  other  estates  in  Noitingkamskire,  to  new  ases ;  with 
a  covenant  to  levy  tees,  di^o. :  and  the  estates  were  thereby  conveyed  to  the 
trustees  Heaton  and  Kenneit,  and  their  heirs^  to4he  following  uses ;  as  to  part 
of  the  NotHitghamskire  estate,;  to  seedre  1 15/.'periainam  to  IVm,  JS,  daring  the 
joftit  lives  of  himself  alid  Lord  B,^  nd  tabjecf  thereto,  to  the  use  of  Lord  B. 
for  life,  remainder  for  a  term  of  80  years  to  secure  500/.  per  annum  to  Lady  B. ; 
remainder  to  Wm,  B.  in  fee/  In  trust,  howerver,  to  suffer  the  person  entitled 
to  the  reversion  to  take  the  surplus  of  the  reotii  of  the  premises  which  should 
not  be  mortgaged  or  sold  for  the  purposes  afi>resaid.  And  as  to  other  estates 
in  NotHnghamshire  to  the  usi^  of  other  trustees  Ibr  a  term  of  1200  vears,  upon 
trust  by  Bale  or  mortgage  to  raise  the  11,000/.  for  portions,  dtc.  and  to  pay  the 
surplus  to  HteAcn  and  Kenneit  And  as  to  the  last  mentioned  premises,  sub- 
ject to  the  said  term,  and  also  as  to  the  estate  of  Rochdale  in  Lancashire,  to 
the  use  of  Heaitm  and  KtnneU^  and  their  heirs,  upon  trust  that  they  or  the 
survivor  should  mih  the  consent  as  weU  of  the  said  Lord  Byron^  Lady  fi.,  and 
Wm.  B.  or  ihe  survivefr  of  ikem,  as  of  Gould,  {the  prior  incumbrancer)  in  writ' 
ing^seUt}^  inheritance  in  fee,  subject  a»  to  certain  parts  to  the  term  of  1309 
years ;  and  on  further  trust,  thai  Heafon  «nd  Kemutt  and  thef  survivor,  &c. 
should  apply  the  money  arising  by  sale  of  the  Nottinghamshire  estates,  first  4n 
dischargW  the  specialty  debts,  joint  or  several,  of  Lord  Byron  and  Wm. 
Byr^n,  and  redeeming  their  annuities  charged  on  these  estates ;  next  to  pay 
.Wm.  Byron  2000f.,-and  the  residoef  to.Lord  Byr&n,  to  enable 4h^m  tp  dis- 
charge their  other  debts :  and  shofsld  stand  posies sed  of  ihe  nun^y  arising  by 
sale  of  the*  Lancashire  estate,  &.c.  on  the  trusts  after-mentioned ;  with  a  pro* 
viso  that  ihe'renis,  issmes,  and  profits,  as  well  of  the  premises  comprised  in  the 
term  of  MBOO  years  as  <^  the  Lancashire  cfstate,  dec,  should  untii  sale  of  the 
inheritai^,  be  received  by  imch  person  and  for  such  uses  as  tht  same  rents,  4^<;. 
would  httoe  been  if  these  presents  had  not  been  made  and  no  fines  levied*  .  And 
as  to  the  money  arising  from  thebaic  of  the  Lancashire  estates,  &c.  ip  trust 
to. invest  the  same  wkh  tike  approbalion  of  Lard  and  Lady  Byron  and  Wm.  B« 
4*c.  til  the  purchase  of  other  lands  in  fee,  to  be  settled  to,  the  use  of  the  trus^ 
tees  of  the  mm  of  1200  years,  or  spm^  other  person  to  be  appointed  by  •  ^^igi. 
Byron,  for  the  t^rm  6f  60  years,  if  Lord  A^and  Wm.  B.  should  so  long  live, 
to  secure  hi$  annuity  of  385/. ;  remainder  to  Lord  B.  for  life,  remainder  to 
Lady  B»,  to  secure  her  annuity  ,.d£^c.  remainder  to  Wra;  B.  in  fee.  With  other 
provisions  not  material.  By  deed  poll  of  the  I4th  February  1774,  executed 
by  Gould,  Lord  Bi  ahd  Wm.  B.  it  appeared  that  50,500/.  was  raised  by  sale 
of  estates  in  Nottinghamshire,  to  facilitate  which  Gould,  hy  direction  of  the 
other  two,  granted  and  released  those  estates  to  the  trustees. 

Sir/I^.  Gibbs,  Park,  and  Hey^ood,  Serjt.  shewed  cause,  and  contended, 
first  that  under  the  deeds  of  1773,  the  fee  was  not  executed  in  the  late  Lord 
Byron.  Under  the  act  of  parliament  he  took  an  estate  for  life,  remainder  to 
his  son  William  in  tail  male,  with  a  reversion  in  fee  to  himself.^  But  by  the 
deed  of  November  1773,  after  the. recovery  suffered,  which  barred  the  entail, 
the  Nottinghamshire  and  Lancashire  estates  were  conveyed  to  trustees,  in 
trust  to  sell  the  whple,  and  out  of  the  purchas&«ioney  of  the  N.  estate  to  pay 
the  joint  and  several  specialty  debts,  and  rede^n  the  annuities,  of  Lord  B. 
and  his  son,  and  to  apply  the  surplusin  the  manner  therein  directed :  and  to 
lay  out  the  purohaser*mc«iey  of  the  L,  estate,,  with  the  approbation  of  Lord  and 
Lady  B.  and  th^ir  son,  or  the  survivor' of  them,  ^nd  the  consent  of  Gould  the 
incumbrancer,  in  the  purchase  of  oth^  lands  to  be  settle  to  the  use  of  tru»« 
tees' for  ^curing  certain  payments;  remainder  to  Lord  B.  for  life,  &c.  remain^ 
derto  Wm.  Byron  in  fee  ^  with  a. proviso  that  until  the  sale  of  the  inheritance, 
the  rents,  issues,  and  profits  should  .be  received  by  such  person  and  for  such 
uses  as'were  before  settled.    Under,  the  new  settlement,  therefore,  as  Lord  B. 
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took  011I7  n  life  ^tale,  with  Femkinder  id  his  son  >fm.  id.  fee^  the  uqe  cotttd 
npt  be^xeouted  in  the  JatCi  lord,  so  as  to  enable  him  tc^pasB  the  legal  estate 
in  th^  reversion  to  the  defendants  claiming  from  Urn  by  ptMfchase ;  but  it  must 
be  executed  in  the  trustees  and  their  heiosy^ta  enable  thein  to  sell  and  execute 
their  trust.  Secondly,  supposing  the  legal  title  in  the  trustees^  t(iere  could  be 
no  presumption  of  a  reconveyance  by  them  to  .Lord,jB..t6  the  old  usies;  be- 
cause that  would  have  been  i,  breach  of  trust,  which  c^not  be  presumed. 
Wm.  Byron^  for  whom,  as  wellas  for  his  fathes,  they  were  trustee,  wasii  pur- 
chaser for  a  valuable  consideration  of  the  remainder  in  fee,  which  was  to  be 
limited  to  him  in  the  newly"  porchased  lands,  by  having,  joined  in  barring  his 
former  estate  tail,  and  charging  the  Nifitinghamshire  property^  witk  the  payment 
of  his  father's  debts  and  annuities^  The  trustees  pould  not  have  conveyed  in 
fee  to  Lord  £.,  without  the  consent  of  his  son,  which  cannot  be  presumed  in. 
dislieriaon  of  himself.  Then  the  [H:ovi86,>that  till  the  $flle^  the  rents,  issu^, 
and  profits,  should  go  to  and  be  enjoyed  by  such  person,  ^c.  as  before  the 
ikies  levied,  could  not  alter  the  disposition  of  the  legal  estate:  the  survivii^ 
trustee  would  still  be  entitled  to  the  possession,  in  otder  to  enable  him  to  ^sell 
in  pursuance  of  the  trust,  though  the  rents  in  the  mean  lime. were  payable  to 
Lord  B.  xltiring  hi8  44fe.  At  any  rate,^if  there  were  any  equity  arising,  on  the 
face  of  ihe  de^s  in  favour,  of  llord  £.,  cognizance  <K>uld  only  to  be  taken  of 
it  by  a  court  of  equity.  [It  having  been  suggested  .by  one  of  the  defendant's 
counsel,  thatiie  meant  to  contend  that  it  ought  aba  to  have  been  left  tq  the 
jury  to  presume  that  the  trustees  had  in  execution  of  their  trust  sold  the  Xron^ 
caihire  estate,  and  that  Lord  ^.  hadr  been  the  purchaaer.}  They  answered, 
that  the  presumption  had  vioX  been  put  upon  that  ground  at  the  trial ;  *bat  even 
that  could  not  be  sustained  without  imputii^  a  breach  of  trust  ^  the  trustees^ 
in.  having  applied  the  purchase-money  to  .their  own  use,  instead  of  lajing  it 
oot^  the  purchase  of  other,  lands;  which,  if  H  had  been  so  .applied,  was  ea- 
pabie  of  direct  proof.  And  no  such  presumption  arose  of  necessity  from.  Lord 
B,^s  possession  for  so  many  years,  as  that  w^  consistent  mth  the  lieed  oi 
November  1773,  and  muist  be  referred  to  t(iat,  unless  a  subsequent  Qonveyanc^ 
Xo  him  as  a  purchaser  from  the  trustees  were  fMroved.  The  third  objection, 
upon  the  point  of  adverse  possession  by  Lord  B,  and  the  defendants  who 
claimed  from'  him  for  20  years  before  this  ejectment  was  brought,  was  aban- 
doned :  for,  as  was  observed,  the  possession  of  eeituy  ^ne  trust  can  never  be 
said  to  be  adverse  to  his  trustees : -'and  the  <H>nveyanoe  to  the  defendants, 
whoee  possession  'afone  could  be  said  to  be  adverse  to  the  trustees,  was  only 
in  1795- 

Cockelly  Serjt^,  /Topping,  Wood,  and  Kates,  in  support  of  the  rale,  contend- 
ed, first,  that  the  use  was  not  executed  in  the  trustees  under  the  deed  of  A«- 
vember  1773,  nor  was  it  necessary  thi^t  they*  should  .have  the  legal  e^te  for 
the  purposes  of  that  deed.  By  the  deed  of  Jufy  1773,  to  lead  the  uses  of  the 
recovery,  the  estate  was  to  be  limited  to  such  uses  as  Lord  B,  and  his  son 
jointly,  or  as  the  son,  if  he  ;iurvived  his  father,. should  appoint;  u^d  in  defenit 
of  and  Until  such  appointment,  the  recovery  was  to  enure  to  the  same  uses  as 
were  directed  by  th0  act  of  parliament ;  under  which  Lord  B.  had  an  estate 
for  life,  with  tbe  reversion  in  fee,  after-  an  estate  tail  in  his  sen.  The  express 
object  of  the  deed  of  November  1773  wi^s  to  relieve  Lord  B/nnd  Wm.  his 
son  from  the  pressure  of  their  4ebts ;  both  of  whom,  it  appears  from  the  re- 
cite, were  much  involved.  For  this  purpoae  the  Nottinghamshire  estatas 
were  at  all  events  to  be  sold,  and  the  purchase^money  applied  in  discharge  of 
the  debts,  and  after  payibent.  of  a  certain  sum  to  Wm.  Byron,  liie  overplus,  if 
any,  to  go  to  Lord  B,  .  But  the  Lancashire  estate,^  which  it  was  consideted 
might  not  be  required  for  the  payment  of  the  debts,  wa»not  to  be  sold  at  all 
without  the  joint  consent  o/hard  and  Lady  B.  and  their  son  (with  the  appro- 
bation of  Gould  the  incumbrancer),  or?  the  survivor  of  them;  and  until  the 
sale  it  was  provided,  that  the  rents,  issues,  and  profits,  which  are  in.  effect  all 
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the  interest  in  the  land,  was  to 'be  received  by  such  persons  and  for  such,  uses 
93  they  would  have  been  if  that  deed  had  not  be^n  made  and  na  fines  levied. 
In  substance,  therefore,- the  estate  stood  limited  to  the  old  use^  till  tfne  sale ; 
md  only  a  power  of  seUtng.  vas  reiseryed  to  the  trustees  upon  the  contingency 
of  Lord  and  Lady  B.  and  their  son,  or  the  survivor  of  them,  conseuting  to. 
it.  All  these  persons  are  now  dead:  Tf^m.  jByron/died  about  90  years  ago, 
rearing  a  son,  n^ho  is  alsb  dead :  Lady  B,  died  about  11  years  ago :  mM. 
Lord  jB.  survived  tbe  others^  and  is  npw  dead  :  so  that  this  part  of  the  trust 
>s  now  incapable  of  being  executed  for  want  of  the  consent  of  competeot  par- 
ties. The  contingency  i  therefore,  never  happened  which  was  to  supersede  the 
old  uses,  which  old  uses  were  to  remain  until  those -three  persons,  or  the  sur- 
vivor, consented  to  a  sale.  'In  Roper  v.  RqdeUfe,  9  Mod.  190,  Lord  C.  J. 
Parker  says,  that  a  trust  to  sell  is  lAit  a  power  till  executed :  and  that  if  one 
seised  in  fi^  gf^e  power  to  his  executors  to  sell  his  lands,' and  to  pay  the  mo- 
ney or  Burphis  to  his'  heirs ;  till  that  power  be  executed,  the  old  fee  descends 
to  the  h^ir.  Here  the  case  is  stronger  li^inst  the  execution  oP  the  usis  in  the 
trustees  before  the  sale ;  because  they  had  no  discretion  io  making  the  sale ; 
but  h  depended  upon  the  contingency  of  the  owners'  consent.  There  is  no 
direction  in  this,  case  for  the  trustees  to  receive  and  pay  oeer  the  rents,  Alc. 
till  sale ;  which  would  have  executed  the  use  in'  them..  Here  (here  was  no  , 
trust  to  be  executed  by  the  trustees  beibre  sale«  2dly,  Lord  jByron  having 
been  in  the  possession  of  the  premises  in  question  since  1747,  treating  them 
as  his  own,  without  any  interferende  of  the  trusl(ees,  and  lio  other  title  ap- 
pearing td  the  w6rld  except  under  the  act  of  parliament,  the  defendants,  who 
are  purchasers  for  a  valuable  con3ideration,  without  notice,  after  the  death  of 
Wm,  B,  and  his  son,  and  the  extinction  of  the  estate-tail,  which  let  ifi  the 
old  reversion,  are  entitled  to  have  eve^y  presumption  made  in  their  f^^vour 
which  the  liiw  will  allow  oi.  Admitting, -therefore,  that  the  legal  estate  was 
itt^the  trustees  by  the  deed  of  November  1773  ,*  yet  as  it  appears  that  50^000/. 
was  raised  by  the  sale  of  the  'Nottinghamshire^ eei^ieB  in  01774 ;  theiirst  pre- 
sumption to  be  made  is,  that  that  was  sufficientto  liquidate  the  debts  and  to  an- 
swer all  the  purposes  of  the  trust,  since  no  other  act  ha^  been  done  from  that- 
time  by  the  trustees:  and  therefore  they  must  be  presumed  to  have Te-conyey- 
ed  the  Rochdale  estate  to  the  old  uses,  ^t  ilo  time  codld  that  estate  have, 
been  sold  without  the  consent  of  Lord  Byron ^  and  as  he  survived  Lady  B: 
and  his.  son,  he  may  well  be  presumed  to  hove  notified  to  the  trustees  that  he 
would  not  consent  to.  the  execution  of  the  power  of  sale  by  them  under  the 
deed  of  November  177S,  add  to  have  caUed  upon' them  for  a  reconveyance  of 
the  legal  title.  This,  if  if  had  been  done  in  the  lifetime  of  the  son,  and  with 
his  consent,  would  in  no  event  have  bieen  a  breach  of  trust.  Nor  if  done 
after  his  death  ;  for  the  remainder  in  fee  was  only  limited  to  him  in  the  events 
of  a  saler  of  the  Roetidaie  estate  and  the  purchase  of  ^mother  estate;  but  Lord 
B,  never  consented  to  such  a  sale,  and  without  his  consent,  who  was  the  sur- 
vivcr  of  his  wife  and  solicit  could  never  take  place.  And,  independent  of 
this  contingent  remainder  in  fee  to  the  son,  there  was  an  "ample  (Consideration 
moving  to  him  tp  join  as  tenant  in  tail  in  charging^the  Nottinghamshire  estate 
with  his  father's  debts,  as  provisioii  Was  also  u^ade  lor  tfae-liquidafion  of  his- 
own  debts  out  of  the  eame  fund  during  the  life^estate  of  hir  father.  It  ought, 
therefore;  to  have  been  left  to  the  jury  to  say,  whether,  under  all  the  circum- 
stances; such  k  reconveyance  hud  not  .been  made  to  the  dd  uses,  which  might 
consistently,  have  heed  made  witiiout  any  breach  of  trust?  [Per  Curiam,  - 
The  defendants  were  not  prevented  from  gping  to  tlie  jury  upon  this.presutnp- 
tton,  if  they  had  insisted  upon  it :  but  instead  et  that  they  preferred  taking 
the  opinion  of  the  judge,  >whether  the  pvesumption  ought  nCi  to  be  made  r  and- 
he  thinking  that  the  jury  ought  not  to  nAike  i|,  they  acquiesced.  The  ques^ 
tion,  therefore,  must  now  be  argued  as  if  it  hid  been  left  to  the  jury 'with  the 
Judge's  opinion'i^ainst  the  preemption ;  and.  it  is  only  competent  to  the  de- 
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feodanU'  coantel  taeontend  thut,  under  tfaete  circannstanoeit,  the  Judge  cmght 
to  have  direcled  the  jury  differently.}    It  was    said*  by  Lord  Kgnymi;  in 
Doe  V.  JBybwme,  7  Term  Rep.  3,  and  ia  \Kee  v.  Reade;^  Term  Rep.  123, 
that  in  all*  cases  wJiere  trusteee  ought  to  ioonvey  to  the  beneficial  owner,  he 
would  leave  it  to  the  jdry  ib  presume  such  a  conveyance,  where  such  a  pr^ 
sumption  might  reasonably  be 'made:  and  that  cannot  apply  more  strotagly 
than  to  a  case  where  the  trust  could'  not  be  further  executed  for  want  of  Lord 
Bfron*%  constot.    [Lt  Bkmc,  J.  Wp  must  consider  how  the  interest  of  Wm. 
Byron  would  stand  upon  this  construction.     He  who  was  tenant  in' tail  of 
both  estates  had  counted  to  the-  sale  of  the'  JVo^^ti^AiMi^re.estate  for  the 
purpose  of  payin'g  his  faUier's  debts,  upon  condition  that  both  the  estates 
■should  be  sold,  and  new  estates  purchased,  which  were  to  be  settled  upon  his 
father  finr  life,  remainder  to  himskf  in  fee.  .  He  and  his  heirs  would  therefore 
be  deprived  of  his  considerktion,.  if,  in  consequence  of  his  father  having  sur- 
vived him,  the  old  usd  were  to  be  executed  in  his  fotber;  or  if  the  trustees 
h«l  reconveyed  to  ^e  old  uses.    How  then  can  ye  say,  that' they  must  be 
4>reBttmed  to  have  made  such  a  reconveyance!}    Thepaydientof  the  son^ 
debts  in  the  lifetioBe  of  the  father  was  a  fair  consideration  for-  the  son's  con- 
sent, and  any  further  consideration  was  made  optional  in  the  father  during 
hts  life,  who  migh^  conscientiously  refuse  it,  especially  after  the  son's  death. 
But,  ddly.  If  thex>tber  presumptiDn  be  not  m^ide,  it  may  be  presumed  at  this 
distance  of  time  in  favour  of  purchasers  for  a  valuable  consideration,  without 
notice,  that  the  Rochdale  estate  was  sold  ^by  the  truatees  ^  execution  of  their 
trust,  with  the  consent  of  the  neoessaty  parties^  together  with  the  rest  of  the 
pr(^erty ;  and  that  Lord  Bytam  himself  was  the  purchaser :  and  his  undis- 
turbed possession  for  to  many  years,-  treating  the  estate  as  his  own,  without 
any  intervention  of  the  trustees,  would  be  evidence  of  such  a  purchase; 

Lord  Ellenborouqh,  C.  J.  Three  points  were  made  cm  ^moving  for  the 
rule  in  this  case;  one  of  which,  namely,  an  adverse  possession  for  above  20 
y^ars  against  the  trustees,  has  been  since  abandoned.  The  remajining  points 
now  insisted  upon  are,  let,. that  the  use  was  executed  >in  Lord  Byron  under 
^  deeds  of  ITTd:'  or,  if 'not,  2d]y,  that  the  trustees  must  be  presumed  to 
have  conveyed  to  him,  <{ither  bepanse  the  ti^usts  were  all  satisfied ;  or,  aa  it  hat 
also  been  argued,  as*  to  a  new  purchaser  under  a  s^le  by  the  C^nstee^.  First, 
the  conveyance  of  Nommber  1773-  is  to  trustees  and  thahr  heirs  for  certain 
uses-;  amongst  otherSi  in  trust  to  sell  the  estates  in  Noiiinghamskirt,  and 
thereout  to  pay  the^debtsof  Lord  Byron  nnd  his  sen,  and  for  other  purposes 
mentioned.:  and  as  to  the  Rockdale  estate,  to  the  use  of  the  trustees,  HoaUm 
and  jtennUi  and  their  heirs,  upon  trust  that  they  pr  the  survivor  bhould,  with 
the  consent  of  Lord. and  Lady  Byron  and  their  son,  or  the  surviv'or  of  them, 
ta-c.  sell  the  inheritance  in  fee,  subject  tp  a  certain  term,  and  invest  the  ^pur* 
chase-money,  with  the  like  caiisent,^n  the  purchase  of  other  lands  in  ftfe,  to 
be  settled,  to  the  use  of  the  trustees  of  tlie  term ;  remainder  to^Lwd  Byron 
for  life,  &c. ;  remaindei^  to  Wm.  Byron  in  fee.  It  cannot  be  doubted,  upon 
these  worda,  but  tjiat  the  use^would  be  executed  in  the  trustees  under  that  deed. 
But  it  is  acgqed,  that  the  effect  of  those  words  is  controuled  by  $he  proviso, 
statihg  that  the  renis^  hsueSf  and  profits  should,  until  $qh  of  the  inheritance, 
be  received  by  such  person  uid  fjor  such  uses  ^  the  same  rente,  &c>  would 
have  been  if  t&at  deed  had  not  been  made  and  n6  fines  levied.  That,  how* 
ever,  is  nothing  more  than  ^e  comtnon  provision  in  such  cases  for  the  percep- 
tion of  the  rents  and  profits  by  the  person^  beneficially  entitled  at  the  time 
until  the  sale,  and  by  no  means  oarries  the  lefful  estate  to  such  persona.  And 
in  order,  to  found  the  argument  that  it,  did,  the  defendants'  counsel  were 
driven  to  contend,  that  the  words  rents,  4^.  were  of  equal  .imix>rt  in  the  place 
~  where  they  occur  with,  the  word  i$iheritanee ;  and  this,  notwithstanding,  it  is 
evident  that  the  former  words  are  used  in  th<^  proviso  in  conti^adastinction  to 
the  latter.    Instead,  therefore,  of  shewing  ihat  nothing  more  than  a  mere 
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power  «f  sale  was  iuieiKled  to  be  git  en  to  the  trttstees,  the  wordiog  of  the 
fNToriao  eonfirmfl  the  confltrnetion  which  woqM  naturally  arise  fVom  the  other 
paftffof  the  deed,  and  ^ewa  that  the  meaning  of  it  was  to)ea;re  the  legal 
estote  in  $be  trustees^  to  whom  it  was  belbre  limited  for  the  general  pnrpoaea 
of  the  deed ;  itipalating  only  that  the  tenii^  issuts,  and  profits,  as  contradis^ 
tingaisbed  from  the  if^eritanae,  should,  until  a  sale  took  place,  be  reeeived 
by  those  who  were  beneficially  entitled  to  them.  Then,  as  to  the  presumpticm 
of  a  reconTeyance  from  the  trustees  to  Lord  Byron ;  presumptions  of  this 
sort,  when  fit  to  be  made,  are  always  made  in  favour  of  the  possession  of  those 
who  are  rightfully  entitled  to  it  The  rule  of  presumption  is,  wi  res  rite  acta 
tst;  and  is  applied,  wherever  the  possession  of  the  party  is  rightful,  to  invest 
that  possession  with  a  legal  title.  But  there  is  nothing  to  warrant  such  a  pre- 
sumption in  this  case :  the  possession  of  Lord  Byron  was  all  along  consistent 
With  the  deed  and  with  the  title  of  the  trustees ;  for  until  a  sale  by  the  tru^* 
tees  Lord  Byron  was  entitled  to  the  possession  by  the  trusts  of  the  deed. 
The  trustees  could  not  contk-ool  his  right  to  the  rec^pt  of  the  rents,  issues, 
and  profits  during  his  life.  There  was  not,  therefore,  one  moment  of  adverse 
possession  to  the  trustees  during  the  whole  time  down  to  a  recent  period  \ 
nor  any  such  possession  by  Lord  Byron,  or  any  other  claiming  from  him,  in 
favour  of  which  there  should  be  a  presumption  of  any  conveyance  to  him : 
a  presumption  which  could  only  be  made  on  the  supposition  of  a  direct  breach 
of  trust  by  the  trustees,  whose  duty  it  was,  in  case  of  a  sale,  to  have  purchased 
new  estates  to  be  settled  on  Lord  Byron  for  lilb  only,  with  remainder  to  Wm. 
Byron  in  fee.  And  the  law  will  not  raise  a  presumption  upon  a  supposed 
breach  of  trust 

GnosE,  J.,  not  having  been  in  court  when  the  case  was  argued  by  some  of 
the  counsel  on  a  former  day,  declined  giving  any  opinion  upon  it. 

Lawrence,  J.  The  third  ground  of  objection  originally  taken  to  the  ver-* 
diet  having  been  abandoned,  it  is  not  necessary  to  advert  to  it.  Then  as  to 
the  first  objection,  that  the  use  was  executed  in  Lord  Byron :  In  order  to 
found  the  argument,  the  clause  which  follows  last  in  the  deed  by  Way  of  pro* 
viso  is  put  forward  as  the  first  and  substantive  limitation  :  whereas  the  use  is 
clearly  executed  in  the  trustees  by  the  first  part  of  the  deed,  ubless  the  efibct 
of  the  proviso  is  to  over-fide  the  whole,  and  to  precede  the  other  limitations. 
As  it  stands,  the  Roehdak  estate  is  limited  to  the  use  of  the  trns^ees,  in 
trust  to  sell  it,  with  the  joonsent  of  the  parties  interested,  and  to  reinvest  the 
pur^hiMie^money  in  other  lands  to  be  settled  to  different  uses.  This  would  exe* 
ottte  the  use  in  the  trustees ;  but  as  before  sale,  the  rents,  issues  and  profits 
of  the  estate  were  to  be  received  by  somebody,  it  is  provided  in  the 
subsequent  clause  that,  till  sale  of  the  inheritance,  they  should  be  received 
by  sudi  persons  as  would  have  been  entitled  to  them  under  the  former  settle^ 
ment,  if  the  deeds  of  1T73  had  not  been  made.  In  the  first  place,  therefore, 
there  is  an  absolute  conveyance  to  the  trustees,  to  give  them  the  legal  estate, 
and  enable  them  to  sell,  d&c,  and  apply  the  purchase-money ;  and  then  a  pro* 
viso  declaring  how  the  rents,  d&c.  should  go  in  the  meantime.  The  second 
point  made,  is,  whether,  under  the  circumstances,  a  reconveyance  to  Lord 
Byton  is  to  be  [Nresumed.  This  is  pressed  on  the  authority  of  cases  where 
Lcnrd  Kmyon  said  that  he  would  direct  the  jury  to  make  such  a  presumption 
where  the  trustees  OMght  to  convey.  And  in  order  to  shew  that  they  ought 
to  have  conveyed  in  this  case,  it  is  iuMsted  that  after  the  death  of  Lady  Byron 
and  her  son  William  the  trust  was  for  the  sole  benefit  of  Lord  Byron :  but 
how  can  we  say  that,  when  it  appears  that  Wm.  Byron  had  joined  in  barring 
his  estate  tail  in  all  the  estates,  and  enabling  the  trustees  to  raise  money  by 
sale  of  the  N.  estates  for  the  payment  of  his  father's  debts,  reserving  to  him- 
self the  remainder  in  fee  of  the  property  which  was  to  be  newly  purchased 
out  of  the  proceeds  of  the  Rochdale  estate  when  that  should  be  sold  ?  How 
can  we  say,  that  the  trustees  ought  to  be  presumed  to  have  conveyed  that  title 
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to  Lord  B^roHf  which  he  had  nO  right  to  ask  them  to  convey,  in  prejudice  to 
those  claiming  from  his  son  ?  But  if  Lord  Byrmi  had  an  ex|uitaMe  estate  in 
the  premises,  and  Heatcn  and  KmneLt  were  trustees  for  him  alone  after  the 
death  of  his  wife  and  son ;  let  that  first  be  decided  by  a  court  of  equity,  and 
then  that  court  may,  if  it  think  proper,  send  the  case  to  a  jury  to  say  whether 
they  will  not  presume  a  reconveyance.  As  to  Lord  Byron's  being  a  purchaser, 
under  a  sale  by  the  trustees,  of  this  estate,  there  is  nothing  in  fact  to  raise  the 
presumption. 

Lb  Blanc,  J.  The  point  of  adverse  possession  to  the  trustees  for  20 
years  was  properly  given  up  :  for  when  it  is  considered  that  Lord  Byron  till  a 
sale  was  entitled  to  the  possession  and  to  the  receipt  of  the  rents  and  profits 
consistently  with  the  deed,  and  did  not  convey  to  the  defendants  till  I7d5,  it 
is  impossible  to  say  that  there  was  any  adverse  possession  to  bar  the  trustees 
from  recovering  in  this  ejectment.  Then  as  to  the  use  being  executed  in  Lord 
Byron ;  the  argument  can  only  arise  by  coupling  the  proviso  with  the  previ- 
ous limitation  of  the  use  to  the  trustees,  and  making  it  take  place  of  the  use 
before  executed  in  them.  But  that  would  be  contrary  to  the  form  and  efiect 
of  the  deed,  by  which  the  use  is  executed  in  the  first  instance  in  the  trustees, 
subject  to  the  trusts  afterwards  declared,  and  subject  to  the-  proviso  that  until 
sale  the  persons  before  entitled  should  receive  ^he  rents,  issues,  and  profits. 
It  is  said,  however*  that  giving  the  rents,  issues,  and  profits  to  those  persons  is 
the  same  as  giving  them  the  estate ; .  and  it  may  be  so  where  there  is  no  con- 
veyance of  the  land  itself  to  others,  and  where  the  instrument  does  not  in  the 
terms  of  it  point  to  a  distinction  between  them ;  but  here  the  legal  estate  is 
distinctly  separated  by  the  terms  of  the  deed  from  the  rents,  issues,  and  profits  ; 
and  these  latter  are  given  to  one  person,  and  the  legal  estate  to  others. 
Then  it  is  contended  that  the  jury  should  have  been  directed  to  presume  a 
reconveyance  of  the  legal  estate  fi-om  the  trustees  to  Lord  Byron.  Such  a 
presumption  may  be  made  where  it  is  necessary  to  doath  a  rightful  possession 
with  a  legal  title :  but  the  Court  must  first  see  that  there  is  nothing  but  the 
form  of  a  conveyance  wanting.  And  in  no  case  can  such  a  presumption  be 
made  where  it  would  have  been  contrary  to  the  duty  of  the  trustees  to  have 
reconveyed  to  the  party.  And  though  if  there  had  been  shewn  to  be  a  clear 
equitable  title  in  Lord  Byron  to  the  remainder  in  fee,  tlie  Court  might  have 
directed  such  a  presumption  to  be  made  in  this  case ;  yet,  if  a  doubtful  equity 
only  appeared^  a  court  of  law  would  not  give  such  a  direction  before  a  court 
of  equity  had  declared  in  favour  of  the  party's  equitable  title.  Now  here 
Lord  Byron  having  originally  an  estate  for  life,  with  remainder  to  his  son  in 
tail,  remainder  in  fee  to  himself;  and  it  being  considered  that  in  the  course 
of  nature  the  son  would  survive  the  father ;  they  came  to  an  agreement  that 
the  Nottinghamshire  eiBXdX/e»  should  be  sold,  to  pay  their  debts ;  and  that  the 
Rochdale  estate  should,  with  the  joint  consent  of  the,  father,  mother,  and  son, 
and  of  the  survivor  of  them,  be  add  and  the  purchase-money  applied  to  the 
purchase  of  a  new  estate,  which  was  to  be  limited  to  Lord  B.  for  life,  remain- 
der to  his  son  in  fee:  providing  that  in  the  mean  time,  and  until  the  sale  of 
the  estate,  the  rents,  issues,  and  profito  should  be  received  by  the  person 
who  was  before  entitled  to  them.  Therefore,  till  Lord  jB^ron  consented  to 
the  sale  his  possession  and  receipt  of  the  rents,  issues,  and  profits  were  consis- 
tent with  the  very  terms  of  the  deed,  and  with  the  object  of  the  trust ;  and 
consequently  there  is  no  ground  for  presuming  a  conveyance  of  any  descrip- 
tion. 

Rule  discharged. 


IN  THE  PORTY-SEVENTH  YEAR  OF  GEORGE  III.       411 
Hodinott  v.  Cox. 

8  East,  268.    Feb.  10»  1807. 

In  coTenant  i^on  a  lease,  a  view  being  proper  to  be  had,  the  renue  was  changed  to  the 
county  where  the  premiaea  Jay ',  though  most  of  the  plaintiff's  witnesses  resided  in 
the  county  where  the  venue  was  laid. 

BURRO  UGH  had  moved  to  change  the  venue  from  London  to  Somerset^ 
shire,  in  an  action  of  covenant  on  a  lease  of  certain  silk  mills  and  a  stream  of 
water  thereunto  belonging ;  in  which  breaches  were  assigned  for  diverting  the 
water  from  the  mill,  and  for  not  keeping  up  the  water  to  its  former  level :  the 
grounds  of  the  motion  being,  that  the  greater  part  of  the  defendant's  witnesses 
lived  in  Somersetshire,  and  that  a  view  would  be  necessary. 

Marryat  now  opposed  the  rule,  on  affidavits,  stating  that  more  of  the  plain- 
tiff's witnesses  lived  in  London  than  in  the  country,  and  that  it  would  be  more 
expensive  to  him  to  try  it  at  the  assizes  than  at  the  sittings :  and  urged  that  it 
was  not  usual  to  change  the  venue  in  actions  on  specialties,  except,  as  in 
Foster  v.  Taylor,  1  Term  Rep.  781,  where  a// the  witnesses  resided  in  the  county 
to  which  the  trial  was  removed.  And  he  attempted  to  shew  by  the  plead- 
ings that  the  cause  might  be  as  well  tried  with  the  aid  of  a  map  as  by  a  view. 
But 

The  Court,  considering  that  a  view  would  be  desirable  in  this  case  for  the 
furtherance  of  justice,  made  the  rule  absolute,  on  the  defendant's  undertaking 
to  have  a  view,  and  to  admit  the  lease. 


The  King  v.  Bartrum. 

8  East,  269.    Feb.  10, 1807. 

Upon  an  indictment  for  perjury  removed  into  B.  J{.  by  certiorari,  if  the  prosecutor  give 
notice  of  trial  to  the  defendant,  and  withdraw  his 'record  without  countermanding  his 
notice  in  time,  he  shall  pay  costs  to  the  defendant. 

THIS  was  an  indictment  for  perjury,  found  at  the  Sessions,  and  removed 
into  this  court  by  certiorari.  Notice  of  trial  was  given  to  the  defendant  by 
th'e  prosecutor  for  the  sittings  at  Westminster  and  the  indictment  entered  for 
trial;  but  when  it  was  call^  on  in  turn,  the  prosecutor  was  not  ready;  on 
which  the  defendant  desired  it  might  not  be  struck  out  of  the  paper,  but  stand 
as  the  last  cause.  And  when  it  was  again  called  on,  the  prosecutor  withdrew 
the  record, 

Garrow  thereupon  moved,  on  the  first  day  of  the  term,  for  a  rule  upon  the 
prosecutor  to  shew  cause  why  he  should  not  pay  the  defendant  his  costs  for 
not  proceeding  to  trial  pursuant  to  notice :  grounding  his  application  upon  the 
general  jurisdiction  of  the  Court  to  prevent  its  process  from  being  used  to  the 
oppression  of  the  subject ;  and  referring  to  Rez  v.  Heydon  and  Others,  3 
Burr.  1304,  where  the  same  thing  was  done  in  the  case  of  informations  for 
bribery.  And  he  also  produced  an  affidavit  that  the  prosecutor  had  since 
declared,  that  he  did  not  mind  ruining  himself  if  he  could  ruin  the  defendant. 

Lowes,  contra,  endeavoured  to  throw  some  doubt  upon  the  legality  of  the 
practice,  as  applied  to  indictments  for  public  misdemeanors  in  general,  espe^ 
cially  one  of  so  serious  a  complexion  as  the  present ;  and  said  that  the  prac- 
tice was  calculated  to  discouraige  prosecutions.     But 

Lord  Ellbnborouoh,  C.  J.  said,  that  upon  inquiry  it  appeared  t6  have 
been  the  established  practice  of  the  Court,  that  if  the  prosecutor  give  notice 
of  trial  to  the  defendant,  and  do  not  try  his  indictment,  nor  countermand  the 
notice  in  time,  he  must  pay  the  costs  of  the  trial  as  in  other  cases  :  for  other- 
wise defendants  might  be  harrassed,  and  oppressed  with  unnecessary  expence. 
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That  Lord  Mansfield^  in  the  case  referred  to,  laid  down  the  rule  generally, 
saying  that  such  was  the  constant  course  of  the  Court :  and  that  the  pre- 
cedents referred  to  in  the  margin(a)  of  the  report  bear  out  the  proposition. 
Per  Curiam,  Rule  absolute. . 


The  King  v.  The  Mayor  and  Burgesses  of  Thetfofd. 

6  East,  970.    r«b.  11, 1607. 

A  charter  haviDg  nranted  that  upon  the  death  or  amotion  of  a  principal  burgess,  (who  is 
appointed  to  hold  for  Kfe)  it  should  be  lawful  fbr  the  mayor  and  the  remaining  prin- 
eipa!  burgesses,  witkiR  mgkt  day*  next  following  to  deot  another ;  the  eight  days  after 
a  raeancy  haviag  slipped  withoat  ■«  electioo,  a  mmniiawM  wac  granted  upoa  the  st. 
11  G.  1.  c.  4.  8«  2,  to  make  an  eUotion. 

WILSONy  on  a  former  day,  applied  on  the  stat.  11  G.  1.  c.  4.  s.  2,  Ibr  a 

rule  calling  on  the  defendants  to  shew  cause  why  a  writ  of  manddmus  should 
not  issue  commandiDg  them  upon  the  day  and  at  the  time  to  be  prefixed  in 
such  writ  to  assemble  themselves  in  the  Ouildkall  of  the  borough^  dLC.  and 
then  and  there  proceed  to  the  election  and  swearing  in  of  two  principal  bnr- 

gssses  of  the  borough  in  the  room  of  W,  R,  Mingay,  Esq.  and  J.  Rolfe, 
sq.  deceased.  He  stated  the  constitution  of  the  borough,  under  a  charter 
of  Elizabeth,  to  consist  of  a  mayor,  10  principal  burgesses,  and  20  of  the 
commonalty,  incorporated  by  the  name  of  the  mayor,  burgesses,  and  com- 
monalty of  the  borough  of  Tketford  in  the  counties  of  Norfolk  and  Suffolk, 
That  the  10  principal  burgesses  were,  together  with  the  mayor,  constituted 
the  common  council  of  the  borough  for  acts  and  ordinances  concerning  the 
public  interests  of  the  inhabitants  of  the  borough.  And  that  when  any 
burgess  should  die  or  rpmo^re  o«t  of  the  borough,  or  be  removed  from  his 
office  for  any  reasonable  cause,  it  should  be  lawful  for  the  mayor  and  burgesses 
from  time  to  time,  as  they  should  think  fit  and  expedient,  toithin  eight  days 
next  following  the  death  or  removal  of  the  said  burgess,  in  the  Guildhall  or 
other  convjenieat  place  within  the  borough,  to  meet  at  their  will,  and  there  to 
nominate  one  or  more  inhabitants  of  the  borough  to  be  t  burgess  or  burgesses 
of  the  said  borough  during  life,  if  it  should  seem  good  and  expedient  to  the 
mayor  and  the  other  burgesses  ,*  and  that  every  person  so  named  and  chosen 
rfiould  take  an  oath  before  the  mayor  to  execute  his  office  faithfully.  The 
affidavit  then  stated  the  death  of  Mr.  Mingay,  one  of  the  principd  burgesses, 
in  November  last,  and  the  death  of  Mr.  Rolfe,  another  of  them,  in  December 
last,  and  that  the  vacancies  had  not  been  filled  up. 

When  the  motion  was  made,  Lawrence,  J.  asked  whether  there  were  any 
instance  of  a  mandamus  granted  upon  the  stat.  11  G.  1.  c.  4.  s,  2,  except  in 
the  case  of  annual  officers  :  and  there  being  no  precedent  of  any  such  refer- 
red to,  or  within  the  recollection  of  the  ^cers  of  the  Crown  office,  it  was 
intimated  that  an  inquiry  should  be  made  into  the  matter,  and  that  the  rule 
should  not  be  made  absolute,  without  directing  the  attention  of  the  Court  to 
the  question.  This  was  now  done  ;  and  The  Court,  after  being  apprised  that 
the  principal  burgesses  were  appointed  for  life,  and  that  the  charter  required 
the  vacancies  to  be  filled  up  within  eight  days ;  which  had  been  slipped ;  and 
being  referred  to  the  case  of  the  corporation  of  ScaTborough,{b)  which  was 

(•)  Rex  ▼.  MUn  ^md  HMtmd.  Comp.  925.  /Zs«c  yZdw^fda,  lb.  410,  and  SaJh.  193. 
Rex  V.  PowtUf  I  6tra.  33«  and  Rez  v.  Earl,  2  Stra.  874,  and  vide  Rex  v.  LmefiM^  2  Stra. 
937,  and  Rex  v.  Moore,  ib.  946. 

(b)  2  Stra.  1180.  Mr.  Ford's  note  of  this  case  has  not  the  word  anmud,  which  is  in- 
troduced in  Sir  J0kn  Strangt*s  Report :  but  it  rana  thus  :  "  It  was  tHwwiae  moTed  for  a 
mandamms  to  be  directed  to  soch  of  the  capital  burgesses  as  were  eapital  buif  esses  in 
.the  year  1736  to  proceed  to  the  election  of  eoroners  and  other  qficsrs^  according  to  the 
staitute,  &c.  So.tnat  oo  stress  seems  to  have  been  ]ai4  upon  the  circumstances  of  such 
other  officers  being  annuajt  officers.**  The  proper  title  of  inot  case  is  **  The  King  against 
Vickerman  tmd  Others,** 
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the  case  of  a  numAmuM  upco  the  fltatute  to  ele«t  i|Biin4  offieerp,  foid  to  the 
case  of  Rex  f.  WoodroWt  3  Term  Rep.  792,  referring  to  the  former;  opoii 
due  oonaideratioQ  of  the  words  of  the  statute ;  which  are  not  confined  to  ^« 
Dual  offioera,  but  direeta  the  mtrndimMs  to  iaaue  if  no  ele^ion  he  made  of  the 
mayor,  bailifib,  or  other  chief  officer  or  officers  of  the  borough,  ppon  t|ie  day, 
or  wUktH  the  time  afipointed  by  charter  ot  usage  for  that  purpose;  made  the 

Rule  absolute.(0) 


Kensington  v.  In^k  and  Another,  in  Error. 

8£4tt,$73.    Feb,  12, 1807. 

1.  Where  a  licence  to  trade  with  ^n  enemy,  granted  aAiroad,  had  been  retamed,  after 
being  used,  to  the  secretary  of  the  goYoraor  by  wboni  it  was  issaed,  who  had,  as  b« 
believed,  thrown  it  aside  amoonc  the  waste  papen  of  bit  offioe,  and  did  not  kpow 
what  W9S  become  of  it,  having  afterwards  aearched  for,  but  not  recollecting  the  finding 
it,  and  thinking  that  he  bad  not  found  it ;  this  is  reasonable  and  probpblo  evidence  of 
the  loss  of  such  licence,  so  as  to  let  in  parol  evidence  of  its  contents ;  the  paper  not 
being  considered  as  of  any  farther  use  at  the  time ;  and  the  witness's  attention  not 
having  been  then  called  paiticnlarly  to  the  circumttancee.  And  tlie  witness  may 
apeak  Co  the  contents  of  the  licenoe  from  memory,  though  he  had  made  an  entry  of  it 
in  bis  memorandum  book  fi>r  the  private  information  of  himself  and  the  governor ; 
which  book  was  not  produced,  he  having  given  it  to  the  governor,  who  was  gone 
abroad  without  returning  it  to  him  ;  for  such  book,  if  in  court,  would  not  have  been 
evidence  per  m  ;  but  could  only  have  been  need  by  the  witness  to  reftesh  his  memory. 

8.  Goods  and  apeeieto  a  certain  amonnt  having  been  insured  by  a  policy  on  ship  or  ships 
irhich  sboula  sail  on  the  voyage  insured  between  the  Ist  of  October  1799  and  the  1st 
of  June  1800;  a  memorandum  written  on  the  policy  on  the  Uth  of  Juns,  extending 
the  time  of  sailinj^  to  the  1st  of  Aupist  1800,  does  not  require  a  new  stamp;  being 
within  the  13th  section  of  the  stat.  35  O.  3.  c.  €3,  which  provides  that  the  act  impoo- 
ing  the  stamp  shall  not  extend  to  prohibit  tba  making  any  lawful  alteration  ip  the  ierm^ 
or  eon4iUwnM  of  any  policy,  &o. 

3'  Where  a  certain  trading  with  an  alien  enemy  for  specie  and  goods  to  be  brought  from 
the  enemy's  country,  in  his  ships,  into  our  colonial  ports,  was  licenced  by  the  king's 
authority  ;  held  that  an  insurance  on  the  ensmy't  skip^  as  well  as  on  the  foods  and 
specie  pot  on  board  for  tbe  benefit  of  the  BritUh  subjects,  wa«  ineideatally  legalised ; 
aad  that  it  waa  compateiit  for  the  BriftM  agent  of  both  parties,  in  whose  name  the  in- 
auraace  was  effected,  to  sue  upon  the  policy  in  time  of  war ;  the  trust  not  contraven- 
ing any  rule  of  law  or  of  pMblic  policy,  and  there  being  no  personal  disability  in  tbe 
plaintiff  on  the  record  to  sue. 

THE  plaintiilb  below  brought  their  action  in  C.  B.  against  the  defendant, 
an  ttnderwritev  on  a  policy  of  insurance  made  the  5th  of  February  1800,  lost 
or  not  lost,  at  and  from  the  Havtmnak  and  Matanzas,  or  any  other  port  or 
porta  in  Cuha^  to  Nassau^  New  Promdence^  upon  goods,  and  also  upon  ship  or 
ships  sidUnff  between  the  Isi  of  October  1799,  and  1st  of  June  1800  inclusive; 
beginning  the  edrenture  on  the  goods  from  the  loading  thereof  on  board  the 
saKl  ship  or  ships  in  the  island  &^  Cuba  ;  and  upon  the  aaid  ship  or  ships,  dec. 
with  liberty  to  proceed  to  and  touch  and  stay  at  any  ports  or  placea  whatso- 
ever :  valued  at  '  »■  on  goods  and  apecie,  covering  eommissioB  and  ail 
charges  incident  to  loaa :  at  aix  guineaa  per  cent,  premium ;  warranted  free 
from  captures  and  seizures  and  the  conaeqaences  of  any  attempt  thereof 
The  declaration  averred,  that  the  defendant  aubacribed  the  policy  for  500^  on 

(a)  Vide  the  case  of  HUkf  against  The  Town  qf  jMunceston  in  Comwally  1  Rol,  Abr. 
51  J,  514,  where  it  was  ruled  by  two  Judges  in  court,  thst  if  the  king  create  a  corpora- 
tion consisting  of  a  mayor  and  eight  aldermen,  with  a  clause,  that  opon  the  death  or 
amotion  of  any  alderman  it  ahall  be  lawlbl  for  the  mayor  and  tiie  other  aldermen,  wtiA- 
MS  eight  days  t^fter  such  death  or  amotion  lo  elect  aaother  alderman  in  the  plaoe  of  the 
other,  &«.  'f  although  there  be  no  election  ydfhin  the  eight  day*  aAer  the  death,  dtc.  yet 
they  may  elect  an  alderman  at  any  time  afterwards  by  the  power  incident  to  them  as  a 
corporation :  and  this  affirmative  power  to  elect  within  eight  days  docs  not  toll  their 
incidental  power.  E.  6  Car.  1.  B,  R,  and  a  writ  was  granted  accordingly  to  elect  ano- 
ther aldenmin. 
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ship,  and  the  ^oftge.  That  tile'  witneM  knew  the  Heetar  to  be  a  Spmnisk  res^ 
ael  j  tlu  proferty  of  U  Spaniard ;  and  that  she  was  so  desetibod  in  th»  UuntB  i 
and  a  certain  Spahiardf  whose  name  the  witness  does  nM  remeanber,  wss 
therein  stated  to  be  thd  master.  That  formerly  licences  were  granted  in 
blank ;  but  that  Was  prcrfiibited  before  the  time  when  tbe  said  licence  was 
granted  to  the  Hutor,  Thai  by  the  laws  of  Bpain  yesseis  coming  (rem  a 
SpwuiAh  settlement  in  time  of  war  cannot  clear  for  a  British,  port ;  Imt  that  it 
is  the  practice  for  them  to  clear  for  some  other  Spanish  or  a  neutral  settlement. 
That  the  witness  kept  a  m/emotandum-book,  in  which  he  made  ^Irtcs  of  the 
Ucmeesfbr  his  own^rndthigmferuor^s  informaiion;  that  thej  might  know  what 
lleeft6es  had  been  granted.  That  he  eioss  not  know  where  the  sMt  hook  is  now ; 
that  he  gtk>4  it  to  the  gooei^not  when  he  tame  to  England  in  1801 ;  and  that  the 
governor  is  now  in  tlw  East  Indies;  and  the  witness  does  not  know  what  the 
gorehiof  did  with  the  book.  That  the  licence  wis  granted  before  there  was 
any  regulation  at  New  Providence  respecting  a  Ihnited  time  for  the  duration 
of  the  voyage.  That  he  does  not  tecdlect  hoW  many  lioencea  were  granted 
to  £.  Read  between  October  1799  and  October  1800 ;  bat  thinks  there  might 
be  ten  or  twelve.  That  Qovemor  DvwdesweUwBB  at  New  Prooidenee  between 
three  and  four  years  up  to  April  1801 ;  and  that  dnrmg  the  whc^  of  this  time 
R.  Read  publicly  carried  on  trade  with  the  Havannah.  Whereupon  the  de- 
fendant'f  counsel,  having  before  long  resisted  any  parol  etidence  as  to  the  com 
tents  of  the  supposed  licence  for  the  ^hip  Hector^  objected  that  the  toyage  and 
trade  insured,  and  on  which  the  Hector  was  lost,  being  altogether  illegal,  un*- 
less  authorized  by  a  regular  licence ;  and  no  Heence  for  the  ship,  nor  the  before- 
mentioned  book,  being  produced ;  no  action  could  he  sustained  for  the  afore- 
said loss.  And  they  further  objected,  that  notwithstanding  the  voyage  and 
trade  should  have  been  lioensed)  and  the  licence  satisfactorily  proved^  tbe 
plaintiift  could  not  in  a  court  of  law  enforce  a  policy  for  the  benefit  of  Juan 
Villas,  so  being  such  aiien  as  aforesaid.  But  the  Chief  Justice  delivered  his 
opinion^  that  it  was  sufficiently  established  in  proof  by  competent  evidence, 
that  the  Hector  bad  been  dsdy  Ucensed  for  the  voyage  npon  which  she  was 
lost ;  and  his  opinion  also,  that  a  ship  belonging  to  an  ahin  mighty  when  so 
Kcensed,  be  lawfully  insured  by  it  British  subject.*  and  that  the  policy  efiected 
therein  might  be  enforced  in  a  Court  of  law  for  the  beneAt  of  sdeh  alien 
owner  thereof  And  with  that  direction  he  left  the  Issae  to  the  jury,  who 
thereupon  gave  a  verdiot  for  the  plaintiff^  with  dOOl  damages.  Whereiq)on 
the  counsel  for  the  defendant  excepted  to  the  aforesaid  opinion  and  direction 
of  the  Chief  Justice,  as  well  in  respect  to  the  establishment  In  evidence  of 
irach  supposed  licence,  as  id  respect  to  the  plaintiff's  right  to  malnuin  an  action 
for  the  interest  of  Juan  ViUnst  and  also  in  respect  of  the  admissibility  of  the 
unstamped  memorandum  of  the  11th  of  June  1800. 

In  the  course  of  the  argument  it  was  attempted  to  be  contended^  on  the 
part  of  the  plaintiff  in  error,  that  the  licence  itself  was  void ;  either  as  an  in- 
fVingement  of  the  colonial  navigation  laws,  which  confined  the  trading  of  our 
colonies  to  this  country,  and  could  not  be  dispensed  with  by*  the  Hoence  of  the 
king  alone ;  or  supposing  such  a  dispensing  power  in  the  king  jure  coronw  in 
matters  of  trade,  yet  that  he  could  not  delegate  such  discretionary  power  to 
any  other  person,  and  consequently  could  not  enable  the  governor  of  the  Baha- 
ma Islands  to  grant  the  licence  in  question.  But  all  tbe  Court  agreed  that 
the  plaintiff's  counsel  was  precluded  firom  insisting  upon  this  objaction,  inas- 
much as  it  arose,  if  at  all,  out  of  the  evidttice  stated  in  the  bill  of  exce^ions ; 
in  arguing  which  the  plaintiff  in  error  was  cotifined  to  the  objections  uken  at 
the  trial,  and  stated  on  the  face  of  the  bill  of  exceptions ;  as  had  been  latd? 
decided  in  the  House  of  Ix>rd8,  in  a  case  of  Rowe  v.  Power,  3  New*  Rep.  8n, 
on  a  bill  of  exceptions  from  Irehmd.{l)    Whereas  the  present  bill  of  except 

(1)  ?i40  BuHng  Vi  Mppeuf  ft  hlntk.  168^  pet  Yemlts,  J. 
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tioiui  rather  proceeded  upon  the  admiasioii  that  such  a  licenee,  if  it  existed  in 
fact,  woald  be  good :  for  it  insiated  that  the  voyage  and  trade  insured  were 
ilieffai,  unless  authorized  by  a  regular  Hcenee,  and  that  there  was  no  competent 
emamu  of  such  a  licence.    On  the  other  parts  of  the  case, 

Marryaty  for  the  plaintiff  m  error,  objected,  1st,  that  there  Was  not  suf- 
ficient evidence  of  the  licence.  Sdly,  That  the  memorandum  of  the  11  th  of 
/tote,  inasmuch  as  it  varied  the  original  contract  in  the  policy,  could  not  be 
given  in  evidence  without  a  new  stamp,  ddly,  Supposing  the  licence  and 
memorandum  to  have  been  properly  anthenticated ;  yet  that  the  policy  being 
upon  the  sldpj  as  well  as  upon  the  goods^  the  former  of  which  was  the  property 
of  an  alien  enemy,  "ihe  action  was  not  maintainable  in  time  of  war  for  his  bene* 
fit.  First,  he  argued  thai  there  was  no  sufficient  proof  of  the  loss  of  the 
licence  itself  to  let  in  the  secondary  evidence  of  its  contents :  and  at  any  rate, 
that  the  secondary  evidence  given  was  not  the  best  which  the  nature  of  the 
case  afforded,  for  want  of  producing  the  secretary's  memorandum-book,  in 
which  the  entries  of  the  licences  granted  had  been  made.  The  full  substance 
of  this  objection,  and  the  arguments  urged  in  support  of  it,  being  stated  in 
the  judgment  afterwards  delivered,  need  not  be  here  repeated.  2dly,  He  con- 
tended that  the  memorandum  of  the  11th  of  June  so  far  varied  the  contract 
slated  in  the  policy  as  ta  require  a  new  stamp,  and  did  not  come  within  the 
exception  of  the  13th  section  of  the  stat.  35  Geo.  3.  c.  63.(a)  It  was  not 
merely  an  alteration  of  the  terms  or  conditions  of  the  same  voyage  before  in- 
sured, but  introduced  altogether  a  new  subject  of  insurance.  The  prei^ise 
subject  of  insurance  was  marked  only  by  the  time  mentioned  in  the  orip^inal 
policy ;  for  neither  the  ships  nor  the  particular  goods  were  mentioned  :  it  ex-f 
tended  only  to  such  specie  and  goods  to  a  certain  amount  as  should  sail  in 
any  ship  or  ships  within  a  given  time :  the  original  time  therefore  made  an 
essential  part  of  the  description  of  the  thing  insured :  that  expired  on  the  Ist 
of  June;  and  it  was  not  till  the  11th  that  the  extension  of  time  was  agreed 
upon ;  within  which  extended  time  the  loss  happened.  The  risk,  therefore,  had 
attached  upon  the  first  class  of  ships  which  sailed  within  the  period  mentioned 
in  the  pdicy,  and  was  at  an  end  before  the  risk  on  the  second  dass  described 
in  the  memorandum  commenced,  which  was  to  sail  within  a  different  period. 
The  insurance  on  the  second  class  could  never  have  attached  on  the  first. 
Even  an  insuvance  on  the  same  ship  for  five  months,  to  commence  after  the 
expiration  of  an  antecedent  insurance  on  it  for  six  months,  would  be  a  di»- 
tinct  contract  y  a  fortiori  therefore,  if  the  two  insurances  were  made  on  goods 
on  board  different  ships.  3dly,  At  any  rate  all  insurance  of  an  enemy's  pro* 
perty  is  illegal ;  Potts  v.  BeU^  8  Term  Rq>.  548 ;  and  no  action  can  be  main- 
tained, flagrante  bello,  for  the  benefit  of  an  alien  enemy  residing  in  the  hostile 
country;  though  the  action  were  commenced  and  plea  pleaded  during  an 
interval  of  peace.  Lit  s.  196.  Nor  does  it.  vary  the  case  that  the  action  is 
prosecuted  in  the  name  of  an  agent  who  is  a  British  subject ;  as  in  Brandon  v. 
NesbiU,  6  Term  Rep.  23,  and  Bristow  v.  Towers,  lb.  35 :  and  the  objection 
may  be  taken  at  any  time  before  judgment,  Le  Bret  v.  PapiUon,  4  East,  502, 
if  it  in  any  manner  appear  upon  the  record,  though  not  regularly  pleaded :  in 
which  case  the  judgment  is,  that  the  plaintiff  be  barred  firom  further  having 
or  maintaining  his  action.  In  Ricord  v.  Bettenham,  3  Burr.  1734,  indeed  an 
action  upon  a  ransom  bill  given  in  war  to  an.  alien  enemy  was  maintained  in 

(a)  Tb«  Stat.  35  Geo.  3.  c.  63.  s.  13,  provide  that  the  act  ihall  not  extend  "  to  prohl- 
**  bit  the  making  of  any  alteration  which  may  lawfully  be  made  in  the  terms  or  condi- 
*'  tiona  of  any  policy  of  inanrance,  daly  stamped  as  afbresaid  after  the  same  shall  have 
**  been  underwritten,  or  to  require  any  additional  stamp  duty  by  veasoa  of  sneh  atten- 
^  tion  ;  so  that  such  alteration  be  made  before  notice  of  the  determination  of  the  risk. 
*'  originally  insured,  dtc. ;  and  so  that  the  thing  insured  shall  remain  the  property  of 
"  the  same  person  or  persons  ;  and  so  that  such  alteration  shall  not  prolong  toe  term  in- 
*'  sured  beyond  the  period  allowed  by  this  act ;  and  so  that  no  additional  or  fbrther  sum 
«*  shall  be  iBsufed  by  reason  or  aaeans  of  mioh  altflf ation.*' 

Vol,  IV,  53 
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time  of  peac^^  but  no  such  action  is  maintainable  in  time  of  war,  Anihom  r. 
Fisher,  Dougl.  648,  n.  It  ia  no  answer  to  say,  that  the  trade  itself  having 
been  licensed,  every  thing  necessary  for  the  carrying  it  on  must  be  licensed 
also.  For  the  licence,  which  is  the  sole  act  of  the  king,  cannot  do  more  than 
dispense  with  the  peculiar  rights  and  prerogatives  of  the  crown.  It  protects 
the  trader  from  the  capture  of  British  ships  at  sea :  it  allows  him  to  import 
the  goods,  and  exempts  them  from  seizure  when  landed :  it  dispenses  with  the 
forfeiture  to  the  crown,  either  as  a  droit  of  Admiralty  or  otherwise :  but  it 
cannot  remove  his  personal  disability,  as  an  alien  enemy,  to  sue  either  in  his  own 
name  or  in  the  name  of  histrustee;  a  disability,  founded  in  the  common  law 
for  the  benefit  of  the  king's  subjects :  it  cannot  place  him  in  the  condition  or 
give  him  the  privilege  of  a  natural*bom  subject  in  this  respect. 

The  Court  told  Carr^  for  the  defendants  in  error,  that  he  need  not  argue 
the  first  point,  as  to  the  admissibility  of  the  evidence  of  the  licence :  for  the 
facts  stated  shewed  either  that  the  original  was  actually  lost  or  destroyed,  or  at 
least  that  it  was  put  in  a  necessary  course  of  destruction  ;  and  could  not  now 
be  expected  to  be  produced.  That  the  same  sort  of  evidence  of  the  probable 
destruction  of  an  original  paper  was  admitted  upon  the  trial  of  Mr.  Justice 
Johnson,  7  East,  66. 

Carr  then  argued  upon  the  second  point,  as  to  the  necessity  gf  a  new  stamp 
OB  the  memorandum,  that  the  property  insured,  which  was  goods  and  q>ecie 
to  a  certain  amount,  remained  the  same,  as  did  the  voyage  and  the  risks  :  the 
only  difference  between  the  memorandum  and  the  policy  was  an  extension  of 
the  time  of  sailing  from  the  1st  of  June  to  the  1st  of  August;  which  was  no 
more  in  effect  than  an  alteration  in  a  warranty  or  condition  of  the  former  poli- 
cy, that  the  ^hip  or  ships  should  sail  within  a  given  time,  which  the  memoran- 
dum dispenses  with  for  two  months  longer.     The  statute  only  requires  that  the 
alteration  shall  be  made-before  notice  of  the  determination  of  the  risk :  and 
though  the  memorandum  were  not  made  till  after  the  1st  of  June,  yet  the  risk 
might  well  continue  long  after  that  time,  which  was  the  original  limit  of  the 
ships'  saiKhg :  and  certainly  no  notice  was  received  of  its  determination  when 
the  memorandum  was  made.     3dly,  As  to  the  objection  that  thi&  is  an  action 
brought  for  the  benefit  of  an  alien  enemy ;  if  the  contract  of  insurance  were 
lawftil  at  the  time-of  making  it,  and  there  be  no  personal  disability  in  the 
plaintiff  to  sue  upon  it,  this  case  does  not  fall  within  any^  of  the  cases  cited. 
The  object,  of  the  licence  was  the  importation  of  i^cie  from  the  Spasiish 
colonies  into  our  own,  which  is  of  great  importance  to  the  prosperity  of  the 
latter,  and  has  always  been  favoured  by  the  legislature.     The  statutes  27  Geo. 
3.  c.  27,  30  Geo.  3.  c.  29,  31  Geo.  3.  c.  28.  s.  7,  32  Geo.  3.  c.  37  and  37  Geo. 
3.  c.  77,  have  all  relaxed  the  system  of  the  colonial  navigation  laws  in  this  and 
similar  respects.    In  like  manner  the  king  has  relaxed  in  favour  of  this  trade 
his  belligerent  rights,  by  granting  licences  of  this  description  from  time  to 
time.     And  by  his  general  instructions  of  the  28th  of  March  1798  to  the 
governors  of  colonies,  commanders,  and  others,  he  authorizes  the  carrying  on 
of  this  trade  in  Spanish  ships,  and  orders  them  to  be  received  as  fifiends  in  our 
colonial  ports.     The  trade  is  illegal  in  the  subjects  of  Spain,  and  highly  penal 
in  its  consequences,  and  every  encouragement  and  protection  on  our  part  is 
necessary  to  induce  them  to  engage  in  it.<    The  king's  licence,  therefore,  is 
for  the  benefit  of  the  kingdom.     And  that  he  has  power  to  licence  the  trad- 
ing with  an  enemy  is  recognized  in  many  of  the  books,  and  lately  by  Lord 
I^yon  in  Vandyck  v.  Whitmore,  1  East,  475.     Then  if  the  trading  be  legal, 
it  follows  that  all  other  contracts  incident  to  such  trading,  usual  and  proper 
for  carrying  the  licence  into  effect,  must  be  legalized  also.    The  trade  is 
e]q>ressly  authorized  to  be  carried  on  in  Spanish  ships;  and  the  EngHsh 
owner  must  therefore  contract  with  ^he  Spanish  captain  for  freight.     The 
amount  of  freight  must  depend  on  the  expences  and  risks  of  the  voyage :  by 
so  much,  therefore,  as  they  may  be  diminished  by  insurance,  the  fireight  will 


IN  THE  FORTY-SEVENTH  YEAR  OF  GEORGE  HI.      419 

be  so  much  less.  It  was  lawfiil  for  Read  to  hBve  agreed  with  Villas,  in  con- 
sideration of  the  latter  risking  his  ship  in  the  voyage  for  Rta^s  benefit,  to  pay 
him  for  it  in  case  of  a  loss.  This  would  be  the  same  in  efiect  as  an  insu- 
rance of  it.  And  unless  ViUas  could  have  insured  his  ship,  engaged  in 
such  a  mercantile  adventure  for  the  benefit  of  an  English  subject,  and 
licenced  by  the  king,  he  would  have  demanded  so  much  more  freight. 
So  it  would  have  been  lawful  for  Read  to  have  bought  the  goods  for  so 
muish  less  at  the  mouth  of  the  port  of  the  Havannah,  in  consequence  of 
taking  upon  hin^sdf  the  risk  of  the  voyage  to  Nassau.  That  in  substance 
would  be  a  contract  of  insurance :  and  the  difference  of  the  price  at  the 
Havannah  and  at  Nassau  is  the  amount  of  the  premium  of  insurance.  The 
Spaniard  cannot  insure  in  his  own  country,  because  there  the  trade  is  illegal ; 
unless,  therefore,  he  can  insure  here,  the  English  subject  must  pay  so  much 
more  for  the  goods  as  the  risk  would  be  valued  at,  or  else  the  Spaniard  will 
not  engage  in  the  trade  at  all.  If  then  the  trade  must  be  carried  on,  if  at  all^ 
in  Spanish  vessels ;  for  no  others  can  clear  out  of  their  harbours ;  and  it  can- 
not be  carried  on  at  all  without  paying  the  J^aniard  for  the  risk  of  the  voy- 
age in  some  shape  or  other ;  the  licence  to  insure  the  J^anish  ship  is  conse- 
quential upon  the  licence  to  trade,  and  is  in  truth  most  beneficial  for  the  Bri» 
tish  subject  But  it  would  be  nugatory  to  permit  the  Spaniard  to  insure  his 
ship,  if,  in  case  of  a  loss,  the  contract  of  insurance  could  not  be  enforced  ' 
against  the  underwriter.  The  cases  referred  to  against  the  right  of  action  by 
or  in  behalf  of  an  alien  enemy  do  not  apply ;  because  there  Sie  trading  was 
without  licence,  and  therefore  illegal  in  the  subject.  But  here  the  sovereign, 
to  whom  is  confided  the  power  of  peace  and  war,  has  remitted  the  rights  of 
war  in  rei^ctof  the  trading  in  question,  and  extended  his  protection  to  it. 
Public  writers,  Bynck.  Quest.  Jur.  Pub.  b.  1.  c.  3,  on  the  law  of  the  nations 
say,  that  the  party  licenced  is  to  be  considered  as  if  in  amity  with  the  sove- 
reign who  grants  the  licence.  The  plaintiff  on  the  record  is  a  British  sub- 
ject, in  whom  there  is  no  personal  disability ;  and  the  Court  wiJl  not  take 
notice  of  any  trust  for  the  purpose  of  working  injustice.  If  the  ship  had 
been  taken  as  prize  and  libelled  in  the  Admiralty,  no  doubt  the  party  might 
have  sued  there(a)  in  consequence  of  the  licence.  [Lord  EUenbarough,  C. 
J.  observed,  that  there  were  common  law  authorities  to  shew  that  an  enemy 
coming  here  under  a  safe  conduct  might  sue  in  our  court8.(6)] 

Marryat  in  reply  said,  that  in  Wells  v.  WiUiams  the  distinction  was  taken 
between  an  alien  enemy  residing  in  his  own  country  and  one  residing  here 
under  a  safe  conduct ;  the  latter  of  whom  only  could  sue  in  the  courts  here. 
That  this  was  an  attempt  to  extend  the  privileges  of  the  licence  beyond  what 
it  was  meant  to  convey.  It  was  special  in  the  terms  of  it,  not  even  to  trade 
generally,  but  in  a  particular  instance ;  and  still  less  to  sue.  That  the  legality 
of  the  contract  would  not  give  authority  to  sue  upon  it ;  for  however  legal  or 
moral  it  might  be  at  the  time  it  was  entered  into,  yet  if  the  contractitig  party 
were  of  an  another  nation,  with  which  we  were  afterwards  engaged  in  hostili- 
ties, he  could  not  sue  here  during  the  war.  Indeed,  every  plea  of  alien  ene- 
my was  founded  upon  an  admission  of  the  legality  of  the  contract  when  made, 
and  objected  only  tq  the  persona]  disability  of  the  party  to  sue. 

Cur.  adv.  vuU. 

Lord  Ellbnborouoh,  C.  J.  now  delivered  the  judgment  of  the  Court. 
After  stating  the  record  upon  which  the  writ  of  error  was  brought,  and  also  the 
bill  of  exceptions  tendered  to  the  qiinion  and  direction  of  the  Chief  Justice 
delivered  upon  the  trial  at  nisi  prius — 

The  counsel,  for  the  defendant  below,  the  now  plaintiff  in  error,  relied  upon 
three  exceptions  to  tlie  opinion  of  the  Chief  Justice,  as  delivered  at  nisi  prius : 
Ist,  That  the  existence  of  any  regular  licence  authorizing  the  voyage  and 

(a)  The  ease  of  the  Hoop  was  referred  to,  1  Rob.  201,  &e. 
(6)  Vide  Wells  v.  WiUiams,  1  Salk.  46. 
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trade  in  question,  which  were  illegal  tinleas  bo  mthorized,  was  not  proved  by 
any  competent  CTidence.  That  the  voyage  and  trade  in  qneation  might  be  so 
authorized  was  not  disputed.  2dly,  That  the  plaintilb  upon  this  record  could 
not,  in  a  court  of  law,  enforce  by  suit  a  policy  for  the  benefit  of  a  person, 
who,  at  the  time  of  effecting  the  policy,  and  when  the  risk  attached,  and  also 
at  the  time  of  the  trial,  was  an  alien  enemy.  3dly,  That  the  unstamped  mem- 
orandum of  the  11th  of  Jvnt  1800  was  not  admissible  in  evidence,  as  compe- 
tent to  extend  the  original  time  of  sailing  described  in  the  policy,  from  the 
1st  of  /tffi«  to  the  1st  of  August  1800.(a)  As  to  the  first  of  these  excep- 
tions; there  is  no  doubt  that  the  original  existence  of  the  licence  in  question 
was  competent  to  be  proved  in  the  manner  it  was,  by  parol ;  provided  its  loss, 
after  due  search  made  for  the  purpose  of  finding  it,  was  sufficiently  established. 
The  habit  of  the  governor's  secretary  to  destroy  or  put  aside  such  licences 
amongst  the  waste  papers  of  his  office,  as  not  being  of  any  further  use,  was 
proved ;  and  that  he  supposed  he  had  dealt  with  the  licence  in  question  in  the 
same  manner,  though  he  were  not  sure  he  had  destroyed  it.  He  recollected 
an  application  being  made  to  him  for  the  licence  l^  Ktad^  to  whom  it  had 
been  granted,  and  the  fact  of  his  searching  for  it ;  but  he  did  not  recollect 
whether  upon  such  search  he  found  it ;  though  he  did  not  think  that  he  found 
it  We  are  of  opini<m  that  this  evidence  satisfies  what  the  law  requires  in 
respect  of  search;  and  establishes  with  Tcasonable  certainty  the  fact  of  the 
licence  being  lo6t.(l)(2)  It  was  not  to  be  expected  that  the  witness  should 
be  able  to  speak  with  more  confident  certainty  to  a  fact  to  which  bis  attention 
would  not  be  particularly  drawn  at  the  time,  on  account  of  any  importance 
being  supposed  to  belong  to  it.  As  to  the  non-production  of  the  secretary's 
memorandum-book,  in  wUch  he  had  made  entries  of  licences  for  his  own  and 
the  governor's  information ;  that  book,  if  it  had  existed,  and  been  in  the  sec* 
retary's  hands  ready  to  be  produced,  could  not  have  been  produced  at  the  trial 
in  proof  of  the  fact  of  granting  any  particular  licence;  the  only  use  which  it 
could  have  been  allowed  to  answer  being  by  way  of  memorandum,  to  refresh 
the  memory  of  the  secretary  who  made  the  entries,  when  he  should  be  called 
as  a  witness.  The  fact  of  its  loss  being  proved,  so  as  to  let  in  the  secondary 
evidence  of  its  contents :  that  matter  was  sufficiently  established  by  parol. 
And  there  is  no  question  made  as  to  the  legal  competence  of  such  a  licence  to 
authorize  the  voyage  and  trade  in  question. 

As  to  the  second  question.  Whether  the  plaintiffs,  upon  this  record,  who 
are  British  subjects  duly  competent  to  sue  in  their  own  persons,  can  in  a 
court  of  law  enforce  by  suit  a  policy  for  the  benefit  of  another  person  who 
was  an  alien  enemy  when  the  policy  was  effected,  d&c.  was  so  at  the  trial,  and 
still  is  so ;  the  negative  of  this  proposition  is  strongly  contended  on  behalf  of 
the  plaintiff  in  error,  on  the  authority  of  the  cases  of  Brisimo  and  Towen^  6 
Term  Rep.  35,  and  Bf'andm  v.  Nesbitt,  ibid.  23.  Bat  it  will  be  recollected, 
that  in  those  cases  the  party  interested,  and  on  whose  behalf  the  suit  was 
maintained,  was  an  alien  enemy,  against  whose  recovery,  through  the  medium 
of  his  British  trustee,  there  existed  this  objection,  that  the  property  to  be  cover- 

(a)  This  wai  the  order  in  which  the  questions  were  argued  ;  bat  in  reporting  the  ar- 
gnments  I  have  revised  the  two  last  for  the  benefit  of  the  arrangement. 

(1)  In  this  country  it  has  been  made  a  Question,  whether  the  party  may  be  admitted 
to  swear  to  the  loos  ?    In  Mtrtk  C^^lina  toe  decisions  have  been  in  favour  of  his  com- 

retency  for  this  purpose.  BlanUm  v.  MiUer^  1  Hayw.  4.  Seekright  d.  Wrigkt  v.  BvgOM^ 
Hayw.  17B.  n.  From  DougUu't  lessee  v.  Saundtrtim^  2  Dall.  116,  it  would  seem,  that 
such  has  been  the  practice  in  Pennsylvania,  But  in  ConntcHcut  the  point  has  recently 
been  decided  otherwise  bv  the  Supreme  Court;  the  loss  or  destruction  of  a  writing  on 
which  the  action  is  founded  being  considered  as  a  material  and  traversable  Act  to  be 
decided  by  the  jury,  and  to  be  supported  by  commou  law  evidence.  CaUmMH  v.  Ifisi- 
coftL4Day,388. 

(2)  [See  ace.  as  to  proving  the  loss  of  a  document  by  a  party  to  the  suit,  Snyder  v. 
y^o^/Iey,  8  8.  A  R.  329.    Meeker  v.  Jacksm,  3  Y.  442.    Also  DoneUvn  v.  Taylor,  8  Pick. 
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ed  by  the  policy  bdonged  to  an  alien  enemy,  and  that  any  protection  afforded 
to  such  property,  by  means  of  a  contract  of  indemnity,  directly  and  materially 
contravened  the  public  interest,  which  was  concerned  in  the  precariousness  or 
destruction  of  such  property.  In  the  present  instance,  no  such  public  policy 
of  the  country  is  contrarened  by  sustaining  and  giving  effect  to  such  a  trust : 
but,  on  the  contrary,  this  country,  in  furtherance  of  the  same  policy  which  allows 
the  granting  of  licences  to  authorize  the  trade,  ought  to  give  effect  to  the 
ordinary  means  of  indemnity,  by  which  that  trade  (from  the  continuance  of 
which  the  public  must  be  supposed  toderire  a  benefit)  might  be  best  promoted 
and  secured.  And  although  the  king's  licence  cannot,  in  point  of  law,  have 
the  effect  of  removing  the  personal  disability  of  the  trader,  in  respect  of  suit, 
so  as  to  enable  him  to  sue  in  his  own  name :  it  purges  the  trust,  in  respect  to 
him,  of  all  those  injurious  qualities  in  regard  to  the  public  interest,  which  con- 
stituted the  particular  ground  of  objection  to  the  trust  in  the  two  cases  in  6 
Term  Rep.  which  hare  been  so  much  relied  upon  in  argument  on  the  part  of 
the  defendant  in  error.  As,  therefore,  there  is  in  this  case  no  legal  incompe- 
tence to  sue  in  the  parties  suing,  and  no  public  interest  which  stands  in  the 
way  of  the  maintaining  this  suit,  for  the  benefit  of  those  who  were  the  objects 
of  the  licence  authorizing  the  trade  in  question,  it  does  not  appear  to  us  that 
the  right  of  the  plaintiffs  to  recover  can  be  well  resisted  on  this  ground. 

The  third  objection  arose  on  the  unstamped  memorandum  of  the  llth  of 
June  1800,  which  was  said  not  to  fall  within  the  proviso  contained  ip  the  Idth 
section  of  the  stat.  35  G.  3.  c..63.  And  this  objection  was  shaped  two  ways; 
1st,  that  the  memorandum  was  in  reality  made  after  notice  of  the  determina- 
tion of  the  risk  originally  insured ;  and,  2dly,  that  it  introduces  a  new  subject 
of  insurance,  or  thing  not  before  insured.  It  was  argued  that  it  was  after  no- 
tice of  the  determination  of  the  risk  originally  insured,  because  by  the  terms 
of  the  policy  the  risk  insured  was  goods  shipped  on  boiftrd  skips  which  should 
sail  before  the  ^rst4}f  Jvaie;  and  this  memorandum  was  not  added  till  the 
llUi  of  June;  at  which  time  it  was  notorious  that  the  Ist  of  Jutie  was  past; 
and  that,  therefore,  the  risk  had  determined.  But  this  part  of  the  objection 
is  branded  on  a  misapplication  of  the  term  "  determination  of  the  risk  insur^ 
ed ;"  which  means  that  determination  of  it  which  is  occasioned  by  the  loss  or 
safe  arrival  of  the  thing  insured,  or  by  the  final  end  and  conclusion  of  the 
voyage  :  and  this  memorandum  is  stated  by  the  bill  of  exceptions  to  have  been 
written  on  the  policy,  (as  in  fact  it  must  have  been)  before  the  loss  happened. 

The  second  way  of  shaping  this  objection  to  the  memorandum  was,  that  it 
introduces  a  new  subject  of  insurance,  or  thing  not  before  insured ;  viz.  goods 
on  board  ships  sailing  after  the  1st  of  June;  the  object  of  insurance  being 
pointed  put  or  marked  only  by  the  time  of  the  sailing  of  the  ships  on  board 
which  the  goods  should  be.  To  dispose  of  this  part  of  the  objection,  it  is 
not  necessary  to  determine,  whether  the  introduction  of  a  new  subject  of  in- 
surance will,  under  all  circumstances,  make  a  new  stamp  necessary :  inasmuch 
as  we  are  of  opinion  that  in  this  case  no  new  subject  of  insurance  is  introduced 
by  it.  The  insurance,  as  it  originally  stood  upon  the  policy  and  the  memo- 
randum of  the  6th  of  May,  was  on  goods  and  specie  on  board  of  ship  or 
ships,  sailing  between  the  1st  of  October  1790  and  the  1st  of  June  1800, 
being  the  property  which  should  first  sail  to  the  amount  of  45,000/.,  and 
upon  the  vessels  which  should  carry  the  goods :  which  in  eflfect  is  an  insurance 
on  property  to  a  certain  extent,  ascertained  by  its  priority  of  sailing,  with  a 
limitation  as  to  the  time  of  sailing,  and  also  an  insurance  upon  the  vessels  car- 
rying it.  The  essential  part  of  the  descriptions  is  the  priority  of  the  sailing, 
and  the  amount  of  the  property :  for  after  property  to  that  extent  had  once 
sailed,  the  policy  could  not  attach  upon  anj  fiirther  property  exceeding  that 
sum :  and  if  property  to  a  less  extent  nad  sailed,  a  return  of  premium  in  pro- 
portion to  the  property  sailing  short  of  the  sum  insured  woula  of  course  have 
been  demandable  by  the  assured.    The  property,  which  it  was  the  object 
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of  the  policy  to  cover,  was  as  much  ascertaioed  by  its  voyage^  and  by  its  being 
that  which  should  first  sail,  as  if  it  had  been  described  by  any  other  circum- 
stance or  mark,  by  which  it  might  have  been  distinguished  from  any  other 
thing :  and  it  was  as  much  the  same  thing  as  if  it  had  been  a  specific  chattel, 
capable  of  appropriate- description  by  its  weight,  measure,  quality,  or  kind  of 
package :  and  it  would  be  difficult  to  shew  that  an  insurance  on  a  thing,  the 
identity  of  which  could  be  so  ascertained,  on  ship  or  ships,  sailing  between 
the  Ist  of  October  an4  the  Ist  of  June,  was  not  an  insurance  on  the  same 
thing,  if  the  underwriters  should  agree  by  a  memorandum  to  continue  insurers 
on  it,  if  it  should  sail  in  any  vessel  or  vessels  betweeii  the  1st  of  October  and 
the  Ist  of  August.  The  time  of  sailing,  would  indeed  be  extended  by  such 
agreement,  but  the  object  of  the  insurance  would  continue  the  same.  So  in 
this  case,  unless  the  quantity  of  property,  which  to  the  amount  of  45<000/. 
would  first  sail  from  the  Havannah  to  Bahama,  and  the  vessels  carrying  the 
same  between  the  Ist  of  October  and  the  Ist  of  June,  could  be  different  from 
that,  which  might  first  sail  on  the  same  voyage  between  the  1st  of  October  Bnd 
the  Ist  of  August,  no  new  subject  of  insurance  is  introduced.  If  the  enlarg- 
ed time  of  sailing  could  make  property,  which  might  sail,  after  property  to  the 
amount  of  45,000/.  had  sailed,  the  object  of  the  insurance;  that  is,  if^it  could, 
make  the  first  last,  and  the  last  first,  a  new  subject  of  insurance  would  be  in- 
troduced ;  but  if  it  cannot,  an  extension  of  the  time  will  not  operate  to  make 
the  policy  cover  a  different  thing  from  that  which  it  originally  embraced. 
For  if  before  the  first  of  June  property  to  the  i^ecified  amount  had  sailed,  the 
extension  of  the  time  could  have  added  nothing  to  that  which  the  policy  would 
have  covered  as  it  originally  stood.  And  if  property  to  that  amount  had  not 
sailed  before  the  first  of  Vtintf,  the  extension  of  time  could  only  cover  with 
the  protection  of  the  policy  so  much  of  the  original  subject  of  insurance 
which  had  not  sailed  before  the  first  of  June ;  viz.  so  much  of  the  45,000/. 
which  should  first  sail,  but  had  not  sailed  before  that  day.  And  as  the  pri- 
ority of  sailing  will  ascertain  the  identity  of  the  property,  it  will  equally  ascer- 
tain the  identity  of  the  vessels.  For  these  reasons  we  think  there  is  no  weight 
in  the  third  objection ;  and  that  therefore  there  must  be  judgment  for  the  de- 
fendants in  error,  the  plaintiffii  below. 

The  like  judgment  was  given  in  other  cases  on  similar  policies,  some  on 
ships  alone,  others  on  goods  alone. 


Edmonson  v.  Edmonson. 

8£aflt,294.    Feb.  12, 1807. 

If  in  an  actiQn  on  the  caBe  for  an  injury  done  to  the  plaintifT's  risht  of  Gommon  by  dig- 
ging turves  there,  the  Judge  certify  under  the  stat.  43  Eliz.  c.  6.  a.  2,  that  the  damagea 
did  not  amount  to  40«.,  the  plaintiff  shall  have  no  more  costs ;  for  the  interest  or  title 
of  the  land  does  not  necessarily  come  in  question  in 'such  action,  and  did  not  in  foet  in 
this  case,  where  the  action  was  brought  against  another  commoner  for  a  mere  wrong- 
ful act. 

UPON  a  question  of  costs,  in  this  case,  which  was  argued  in  last  Trinity 
term  by  Littledale,  against  the  rule  for  taxing  the  plaintiff  his  full  costs ;  and 
by  Yates  in  support  of  it ; 

Lord  Ellenborough,  C.  J.  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  upon  the  case  for  an  injury  done  to  the  plaintiff's  right 
of  common,  by  digging  turves  on  the  ground  where  he  was  entitled  to  com- 
mon. At  the  trial  at  Carlisle  before  Mr.  Baron  Sutton  there  was  no  ques- 
tion respecting  the  right  of  common ;  and  the  jury  found  a  verdict  for  the  plain* 
tiff,  with  a  penny  damages :  and  the  judge  has  certified  under  the  stat.  43 
Eliz.  0.  6.  s.  2,  that  the  damages  to  be  recovered  in  such  action  did  not  amount 
to  40^.     A  motion  has  been  made  to  this  Court,  that  the  Master  may  he 
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directed  to  tax  costs  for  the  plaintiff,  notwithstanding  the  Judge's  certificate ; 
on  the  ground  that  the  case  was  not  within  the  statute ;  the  action  being  (as 
was  said) /or  a  title  or  interest  in  lands;  the  plaintiff's  action  resting  on  his 
right  of  common  in  the  land  where  the  injury  is  complained  of,  which  is  a 
charge  on  the  land.  The  words  of  the  stat.  43  Eliz.  c.  6.  s.  2,  are  these : 
"  If  upon  any  action  personal  to  be  brought  in  any  of  her  majesty's  courts  at 
"  Westminster,  not  being  for  any  title  or  interest  of  lands,  nor  concerning 
"  the  freehold  or  inheritance  of  any  lands,  nor  for  any  battery^  it  shall  appear 
"  to  the  Judges  of  the  same  court,  and  be  so  signified  or  set  down  by  the  jus- 
"  tices  before  whom  the  same  shall  be  tried,  that  the  debt  or  damages  to  be 
**  recovered  therein  in  the  same  court  shall  not  amount  to  405.  or  above ;  that 
"  in  every  such  case  the  Court  shall  not  award  to  the  plaintiff  any  more  costs 
**  than  the  debt  so  recovered  shall  amount  unto,  but  less  at  their  discretion." 
The  single  question  is.  Whether  this  action  be  for  any  title  or  interest  of 
lands  ?  And  we  think  it  is  not  An  action  on  the  case  for  a  disturbance  of 
or  injury  to  the  plaintiff's  right  of  common  is  not  necessarily  an  action  for  any 
title  or  interest  of  lands :  it  may  be  brought  in  order  to  assert  such  title,  or  a 
right  to  such  interest;  or  it  may  be  brought  against  a  mere  wrong  doer,  where 
the  plaintiff's  title  to  common  is  not  disputed ;  or  against  another  commoner, 
where  there  is  no  question  on  the  right  of  either  party ;  and  such  was  the  pre- 
sent case,  as  reported  to  us  by  the  Judge  who  tried  the  cause.  The  words  of 
this  statute  differ  from  the  stat.  22  &  23  Car,  2,  which  requires  a  Judge's  cer- 
tificate to  entitle  the  plaintiff  to  costs,  where  the  damages  are  under  40s.,  tiiat 
the  freehold  or  title  of  the  land  was  chiefly  in  question,  or  that  an  assatilt  and 
battery  were  proved,  in  all  actions  of  assault,  trespass,  and  other  personal 
actions ;  which  act  has  been  construed  to  extend  only  to  actions  of  trespass 
quare  clansum  fregit,  where  the  freehold  or  title  of  land  may  come  in  question, 
and  to  aiBsault  and  battery ;  leaving  all  other  personal  actions  to  the  stat.  43 
Eliz.  And  in  the  case  of  Styleman  v.  Patrick,  2  Mod.  14],  Freem.  214.  S. 
C.  as  far  as  it  is  an  authority  to  be  relied  upon,  the  Court  appears  to  have  held 
an  action  of  this  description  to  have  been  one  in  which  a  Judge  might  have 
certified  under  the  43  Eliz.,  and  thereby  deprived  the  plaintiff  of  his  costs, 
where  the  damages  recovered  were  under  405.,  and  the  action  appeared  frivo- 
lous to  the  Judge.  We  therefore  think,  that  in  the  present  case  the  rule  ob- 
tained, for  directing  the  Master  to  tax  the  plaintiff  his  costs  must  be  dis- 
charged. 

Rule  discharged. 

IN  this  Term  Charles  Thomson,  Anthony  Hart,  Henry  Martin,  and 
John  Leach,  Esquires,  were  appointed  His  Majesty's  Counsel  learned  in 
the  Law. 
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IN  THE  FORTY-S£V£NTH  YEAR  OF  THE  REIGN  OF  GEORGE  III. 


IN  and  about  this  Term  several  alterations  took  place  on  the  Bench  and  at 
the  Bar. 

Lord  EnsKiNE  resigned  the  Great  Seal,  which  was  delivered  for  the  second 
time  to  Lord  Eldon. 

Sir  VicARV  GiBBS  succeeded  Sir  Arthur  Piggott  as  Attorney«General ;  and 
Tho.  Plombr,  Esq.  was  appointed  Solicitor-General  in  the  place  of  Sir 
Samuel  Rohilly,  and  was  knighted. 

Edward  Morris,  Esq.  was  made  a  Master  in  Chancery,  in  the  room  of- Sir 
W.  W.  Pbpys,  Bart,  who  resigned. 

The  Honourable  Spencer  Perceval,  who  had  filled  the  office  of  his  Majesty's 
Attorney-^eneral,  was  appointed  Chancellor  of  the  Exchequer,  and  Chan- 
cellor of  the  Duchy  of  Lancaster. 

Mr.  Baron  Sutton  was  appointed  Lord  High  Chancellor  of  Ireland,  and  was 
created  a  Peer  of  the  United  Kingdom  by  the  stile  and  title  of  Lord  Man- 
ners of  Foston,  in  the  county  of  Lincobi. 

And  George  Wood,  Esq.  succeeded  Lord  Manners  as  a  Baron  of  the  Exche- 
quer, and  was  thereupon  called  a  Serjeant,  and  gave  rings  with  this  motto: 
**  M&rihus  omes,  legibus  enundes;"  and  in  Iriniitf  Term  following,  he 
was  knighted. 


Keene,  on  the  Demise  of  Lord  Byron,  v.  Deatdon  and  Others. 

The  Same  v.  Stott  and  Others. 

The  Same  v.  Lomax  and  Others. 

8  East,  296.    April  15, 1807. 

Though  the  slat.  16  A,  17  Car.  2,  proyides,  that  no  execution  in  ejectment  shall  be  stay- 
ed, unless  the  pUurUiff  in  the  f^rit  of  error  shall  be  bound  for  the  costs  in  case  judg- 
ment be  affirmed,  Slc.  yet  by  reasonable  construction  it  is  sufficient  if  he  procure  proper 
sureties  to  enter  into  the  reco^izance  of  bail :  but  these  may  be  examined  as  to  their 
sufficiency,  which  the  plaintiff  in  error  himself  cannot  be.  The  practice  is  to  take 
the  recognizance  in  double  the  improved  rent,  and  the  single  costs  of  the  ejectment. 

THE  lessor  of  the  plaintiff  having  obtained  verdicts  and  entered  up  judg- 
ments in  these  ejectments,  the  defendants  brought  writs  of  error ;  and  upon 
the  rules  for  the  allowance,  Marry  at  adverted  to  the  words  of  the  stat.  16  &, 
17  Car.  2.  c.  8.  s.  3^  enacting,  **  that  in  writs  of  error  brought  upon  any  judg- 
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"  ment  after  verdict  in  any  action  of  ejectione  firmflB  no  execution  shall  be 
"  stayed  unless  the  plaintiff'  or  plaintiffs  in  such  writ  of  error  shall  he  bound 
"  unto  the  plaintiff  in  such  action  of  ejectione  firmie  in  such,  reasonable  sum 
"  as  the  Court  to  which  such  writ  of  error  shall  be  directed  shall  think  fit," 
d&c.  conditioned,  if  the  judgment  be  affirmed,  &,c,  to  pay  costs,  &c. :  and  then 
objected  that  Deardon  and  Stott,  who  were  plaintiffii  in  error  respectively  in 
two  of  the  cases,  had  not  joined,  nor  were  present  in  court  and  prepared  to 
join,  in  the  recognizances,  but  only  two  sureties  ia  each ;  which  did  not  satisfy 
the  statute,  which  requires  the  plaintiflEs  themselves  to  enter  into  the  obligation. 
But 

The  Court,  after  some  consideration,  agreed  that,  though  the  words  of  the 
act  seemed  to  require  in  ejectment  a  recognizance  by  tbe  plaintiff  in  error 
himself;  yet  they  must  put  a  reasonable  construction  upon  them ;  and  as  an 
infant  plaintiff  could  not  enter  into  such  recognizance,  nor  a  plaintiff  who  had 
become  a  feme  covert  after  the  action  brought ;  and  as  the  legislature  could 
not  have  meant  to  exclude  infants  and  feme  coverts  from  the  benefit  of  the 
act ;  they  must  put  such  a  construction  upon  it  as  would  apply  to  all  plaintiffs 
in  error ;  and  therefore  they  thought  that  in  reason  and  substance  the  act 
would  be  satisfied  by  plaintiffs  in  error  procuring  responsible  persons  to  enter 
into  the  obligation  required.  Wood,  for  the  plaintii&  in  error,  on  this  point 
referred  to  2  Impey's  Practice,  706. 

It  next  became  a  question  in  what  sum  the  recognizance  should  be  taken  ; 
and  upon  Wood  referring  to  Thomas  v.  Ooodtitle,  4  Burr.  2501,  it  was  agreed 
that  the  sureties  in  Deardon^ s  case  should  enter  into  recognizance  for  double 
the  improved  rent  and  the  single  amount  of  the  costs  of  the  ejectment,  as 
they  were  then  calculated  at ;  (for  they  had  not  yet  been  taxed  ;\  and  accord- 
ingly Deardon's  sureties  and  8tott*s  sureties  justified  now  in  court.  But  the 
Court  would  not  permit  Lomax,  tbe  plaintiff  in  error  in  one  of  the  ejectments, 
who  was  himself  prepared  in  court  to  enter  into  the  recognizance,  to  be -ex- 
amined as  to  his  sufficiency ;  though  the  sureties  in  the  other  cases  were  so 
examined. 


Appleby  v.  Dods. 

8  East,  900.    Aprill8, 1807. 

Seamen  enter  into  articles  to  serve  for  monthly  wages  on  board  a  ship  **  bound  for  the 
ports  of  Madeira,  any  of  the  West  India  islands,  and  Jamaica,  and  to  return  to  Lon- 
don ;"  and  it  was  agreed  that  they  shall  not  demand  or  he  entitled  to  their  wages  or  any 
part  thereof,  until  the  arrival  of  the  ship  at  the  port  of  discharge,  &c.  meaning  Lon- 
don :  held  that  though  the  ship  earned  freight  upon  the  deliverv  of  an  outward  bound 
car^  at  Madeira,  and  of  another  cargo  taken  in  at  Madeira  and  delivered  in  the  West 
Indies  ;  yet  that  being  lost  in  her  passage  home  by  a  storm,  the  seamen  could  not  re- 
cover wages  pro  rata  upon  the  outward  voyage,  by  reason  of  tbe  express  terms  of  the 
stipulation  respecting  wages. 

IN  assumpsit  for  a  seaman's  wages,  it  appeared  at  the  trial  at  the  last  sit- 
tings, at  GuildhaU,  that  the  plaintiff  served  as  a  mariner  on  board  a  West 
India  ship  belonging  to  the  defendant,  under  the  usual  articles,  which  stated 
the  ship  to  be  "  bound  for  the  ports  of  Madeira,  any  of  the  West  India 
islands,  and  Jamaica,  and  to  return  to  London;*^  and  in  consideration  of  '*  the 
monthly  or  other  wages  there  mentioned,"  the  seamen  severally  undertook  to 
"  perform  the  abovementtoned  voyage :"  and  the  master  agreed  with  and  hired 
them  "  for  the  said  voyage  at  such  monthly  wages,  to  be  paid  pursuant  to  the 
laws  of  Qreat-'Britain ;"  and  the  seamen  bound  themselves  to  do  their  duty^ 
dLC.  as  seamen  "  at  all  places  where  the  ship  should  put  in  or  anchor  during 
the  said  ship's  voyage ;  and  not  to  go  out  of  tbe  same  on  board  any  other  ves- 
sel, or  be  on  shore  on  any  pretence  whatsoever,  till  the  voyage  was  ended,  and 
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the  ship  discharged  of  her  cargo,  without  leave,  &c.  and  in  default  thereof  to 
be  liable  to  the  penalties  mentioned  in  the  statutes  2  G.  2.  c.  36,  and  37  G.  3. 
c.  73.     **  And  it  was  further  agreed  that  no  seaman,  &c.  shall  demand  or  be 
entitled  to  his  wages^  or  any  part  thereof  ^  until  the  arrival  of  the  said  ship  at 
the  aboveraentioned  port  of  discharge,  and  her  cargo  delivered,"  6lc.    It  was 
proved  that  the  ship  sailed  from  Gravesend  on  the  11th  of  Februtiry  1806, 
with  a  full  cargo  of  goods  for  Madeira,  which  she  delivered  there  in  April, 
and  there  took  in  a  full  cargo  of  wine,  part  of  which  she  afterwards  delivered 
at  Dominica ;  and  from  thence  proceeded  to  Kingston  in  Jamaica,  where  she 
delivered  other  part  of  the  wine,  and  took  in  Government  stores  for  Port  An- 
tonio, another  port  of  Jamaica,  which  were  there  delivered ;  and  then  pro- 
ceeded to  Martha  Bray  in  the  same  island,  where  she  arrived  on  28th  oTJune, 
and  delivered  the  remainder  of  the  wine  shipped  at  Madeira ;  and  then  loaded 
with  sugars,  d&c.  for  London,  and  sailed  on  the  27th  of  July,  and  was  after* 
wards  lost  at  sea  on  the  28th  of  August,  in  the  course  of  her  passage  home. 
And  thereupon  it  was  contended  on  the  part  of  the  plaintiff,  that  the  voyage 
being  by  the  terms  of  it  divided  into  three  parts,  first  to  Madeira,  next  to  the 
West  Indies,  and  then  home;  and  freight,  which  is  called  the  Mother  of 
Wages,  having  been  earned  in  the  two  first  stages  of  the  voyage ;  he  was  enti- 
tled to  recover  his  wages  pro  rata  for  so  many  entire  months  (the  reservation 
being  monthly)  as  had  elapsed  between  the  original  inception  of  the  contract 
and  the  27th  of  July,  when  the  ship  sailed  from  Martha  Bray,  her  last  port 
of  delivery  in  Jamaica.    And  in  aid  of  this  construction  it  was  remarked,  that 
though  in  .the  clause  restricting  the  demand  for  wages  "  until  the  arrival  of  the 
ship  at  the  abovementioned  port  of  discharge,  the  word  Port  is  there  used  in  the 
singular  number ;  yet  that  considering  the  whde  tenor  of  the  agreement,  and 
that  in  the  previous  part  of  it  the  ship  is  described  to  be  **  bound  for  the  ports 
of  Madeira,  &c.  (in  the  plural,)  and  that  the  voyage  was  divisible  into  three 
distmct  parts,  so  as  for  the  ship  to  have  earned  freight  on  the  two  first  parts, 
though  she  were  lost  on  her  return  home ;  the  word  port,  in  the  latter  part, 
must  be  construed  reddendo  singula  singulis,  as  applicable  to  each  port  of  dis- 
charge in  the  course  of  the  voyage.     Lord  Ellenborough, ,  however,  was  of 
opinion  that  the  true  construction  of  the  articles  founded  on  the  policy  of  the 
act  of  the  37  Geo.  3.  c.  73,  excluded  the  plaintiff  from  recovering  wages  pro 
rata,  inasmuch  as  the  ship  never  arrived  at  her  port  of  discharge,  which  he 
considered  to  be  London ;  and  thereupon  nonsuited  the  plaintiff. 

Wigley  now  moved  to  set  aside  the  nonsuit,  upon  the  grounds  before  men- 
tioned ;  distinguishing  this  case,  where  the  ship  was  lost  in  the  last  division 
of  the  voyage  by  the  perils  of  the  sea,  without  any  default  of  the  mariners, 
from  cases  where  a  mariner  wilfully  deserts  his  ship  in  any  stage  of  the  voy- 
age ;  which  it  was  the  peculiar  object  of  the  statute  37  Geo.  3.  c.  73,  to  pre- 
vent in  this  trade.  And  he  referred  to  an  anonymous  case  in  1  Ld.  Ray.  639^; 
where,  in  an  action  for  a  seaman's  wages,  Lord  HoU  said  that  if  the  ship  be 
lost  before  X\ie first  port  of  delivery,  then  the  seamen  lose  all  their  wages;  but 
if  afterwards,  then  they  lose  only  those  from  the  last  port  of  delivery.  But 
if  they  run  away,  although  they  have  been  at  a  port  of  delivery,  they  lose  all 
their  wages.  This  probably  refers  to  the  same  case  reported  afterwards(a) 
as  having  been  ruled  by  him  at  the  trial  at  Guildhall;  which  was  the  case  of 
a  ship  bound  to  the  East  Indies,  and  from  thence  to  return  to  England;  which 
was  unladen  at  a  port  in  the  East  Indies,  and  took  freight  to  return  home,  and 
was  captured  in  the  course  of  the  voyage ;  where  he  held  that  the  mariners 
should  have  their  wages  for  the  voyage  to  the  East  Indies  and  half  the  time 

(a)  1  Ld.  Ray.  739,  et  vide  S.  C.  12  Mod.  409,  et  Tide  ib.  442;  and  Hemaman  v.  Baw- 
den,  3  Burr.  1644,  in  which  latter  case  no  freight  was  earned  in  the  first  part  of  the  voy- 
age  ;  and  Abemethy  v.  Landale,  Doucl.  539,  where  the  ship  was  captured  before  her  first 

r)rt  of  deliTerr.    And  vide  many  other  cases  on  this  subject  collected  in  Cutler  t.  Pinod^ 
Term  Rep.  320,  and  CkamdUr  v.  Gnevet,  cited  in  S  H.  Blac.  606. 
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they  staid  there  to  unload.  But  he  relied  principally  on  Edwards  v.  ^^ 
and  Others  and  the  East  India  Company,  2  Vern.  727,  where  the  captain  oi 
a  ship  in  the  Company's  service  took  bonds  from  the  seamen  not  to  demand 
any  wages  till  the  return  of  the  ship  to  the  port  of  London,  nor  to  demand  any 
if  she  were  lost  before  her  return.  The  ship,  after  delivering  her  outward 
bound  cargo  in  Bengal,  was  captured  on  her  voyage  home.  And  in  an  action 
brought  by  the  mariner^  against  the  captain,  tried  before  Lord  Holt,  they 
recovered  four  months  wages  which  became  due  at  Bengal,  the  first  delivering 
port,  notwithstanding  the  bonds  were  given  in  evidence.  And  the  same  point 
was  ruled  in  Buck  v.  Rawlinson,  in  the  House  of  Lords,  1  Bro.  P.  C.  102. 

Lord  Ellenborough,  C.  J.  The  terms  of  the  contract  in  question  are 
quite  clear  and  reasonable :  they  relate  to  a  voyage  out  to  Madeira  and  any 
of  the  West  India  islands,  and  to  return  to  London :  and  there  is  an  express 
stipulation  '*  that  no  seaman  shall  demand  or  be  entitled  to  his  wages,  or  any 
part  thereof,  until  the  arrival  of  the  ship  at  the  abovementioned  port  of  dis- 
charge," £c. ;  which  must  refer  to  London,  And  though  the  reason  of  this 
stipulation  was  no  doubt,  to  oblige  the  mariners  to  return  home  with  the  ship, 
and  not  to  desert  her  in  the  West  Indies ;  yet  the  terms  of  it  are  generd, 
and  include  the  present  case :  and  we  cannot  say,  against  the  express  contract 
of  the  parties,  that  the  seamen  shall  recover  pro  rata,  although  the  ship  never 
did  reach  her  port  of  discharge  named.  The  anxious  policy  of  the  legislature 
to  enforce  the  return  home  of  seamen  in  their  ships  from  the  West  Indies,  in 
addition  to  the  forfeiture  of  wages,  has  also  given  penalties  in  case  of  disobe- 
dience to  their  personal  obligations. 

La  WHENCE,  J.  The  case  before  Lord  HoU  was  rightly  decided  upon  the 
general  principles  of  law,  arising  on  the  contract,  whatever  counter  remedy 
there  might  have  been  upon  the  bonds.  And  the  Court  of  Chancery  after- 
wards, in  giving  relief  to  the  representatives  of  the  captain,  against  whom  the 
recovery  was  had  at  law,  upon  a  bill  filed  against  the  ship  owners  and  the 
Company,  might  have  considered  that  there  was  something  unreasonable  in 
the  bargain. 

Per  Curiam,  Rule  refused. 


Maddock  v.  Rumball  and  Another. 

8Eut,304.    April  18, 1807. 

The  defendant  being  indebted  to  the  plaintiff  in  486^.  As,  6d,,  for  which  ho  was  sued  ; 
and  the  plaintiff  wishing  to  invest  the  amoant  of  the  debt  in  stock  on  the  10th  of 
November  1803,  when  the  same  would  have  purchased  908/.  16f .  7d.  stock  ;  in  consi- 
deration of  forbearing  his  action  and  demand  till  the  19th  o£  Novemher  1804,  takes 
bond  from  the  defendant,  conditioned  for  the  transfer  by  him  to  the  plaintiff  on  that 
day  of  9082.  16f.  Id,  stock,  with  such  interest  as  the  same  would  have  produced,  as 
such  stock,  in  the  mean  time  :  held  that  this  was  neither  usurious,  nor  witnin  the  pro- 
hibition of  the  stock-jobbing  act  7  Geo.  2.  c.  8. 

THE  plaintiff  declared  upon  a  bond  dated  the  19th  of  November  1803,  for 
972/.  9s.,  conditioned  to  be  void  if  the  defendants  or  either  of  them,  their 
heirs,  d&c.  should  on  or  before  the  19th  oi  November  1804,  purchase  and  make 
good  908/.  16s.  Id,  3  per  cent,  consolidated  Bank  Annuities,  and  transfer  or 
cause  the  same  to  be  transferred  into  the  name  of  the  plaintiff,  his  executors, 
&c.,  for  his  and  their  benefit;  and  also  if  the  defendants,  d&c.  should  in  the 
mean  time,  and  until  such  purchase  and  transfer  of  the  said  908/.  16s.  Id,  3 
per  cents,  &c.  should  be  made  as  aforesaid,  pay,  or  cause  to  be  paid  to  the 
plaintiff,  his  executors,  &c.,  all  such  sums  of  money  as  would  have  become 
due  and  payable  to  the  plaintiff,  &c.,  in  respect  of  the  dividends,  interest,  and 
produce  of  tlie  said  908/.  16s.  Id.  3  per  cents,  &c.,  in  case  the  said  908/.  16s. 
Id,  3  per  cents  had  been  on  the  day  of  the  date  of  the  said  writing  obligatory 


428  CASES  IN  EASTER  TERM 

standing  in  the  name  of  the  said  plaintiflT,  and  had  continued  to  stand  in  his 
name  until  the  said  19th  of  November  1804,  at  such  times  as  such  interest  and 
dividends  would  in  that  case  have  become  due  and  payable  at  the  Bank  of 
England^  without  any  deduction  or  abatement  thereout :  and  then  assigned 
for  breach  that  the  defendants  did  not,  on  or  before  the  19th  of  November 
1804,  purchase  or  make  good  the  sum  of  908/.  16i5.  7d.  3  per  cents,  6lc.  or 
transfer  the  same  into  the  plaintiff's  name,  d&c. :  and  so  negatived  perform- 
ance of  the  terms  of  the  condition. 

The  plea  craved  oyer  of  the  bond  and  of  the  condition ;  which  latter  stated 
in  substance,  that  whereas  the  defendant  RumhaU  had  given  his  bond,  dated 
10th  of  4pn7,  1797,  to  the  plaintiff,  in  the  penal  sum  of  942/.  65.  8(/.  condi- 
tioned to  pay  471/.  ds.  Ad.  within  five  years  from  the  26th  of  March  1797, 
with  interest  at  5  per  cent  payable  quarterly,  the  first  payment  to  be  made  on 
the 24th  of  June  ensuing;  and  that  the  principal  money  was  still  owing  together 
with  15/.  l5.  %d.  for  interest,  making  together  486/L  4«.  M.  And  whereas  the 
plaintiff,  having  brought  his  action  for  the  debt  against  RumbaUf  wished  to  in- 
vest the  same  in  the  purchase  of  3  per  cent,  stock ;  and  RumbaU,  being  then 
unable  to  pay  the  same,  had,  in  order  to  induce  the  plaintiff  to  forbear  in  his 
demand  and  action,  agreed  at  the  end  of  12  months  to  discharge  the  same  by 
transferring  so  much  stock  in  the  3  per  cent,  consols,  in  the  name  of  the  plain- 
tiff, his  executors,  d&c.  as  486/.  45.  6d.  would  at  the  then  present  day's  price  of 
stock  purchase ;  and  in  the  mean  time  pay  the  plaintiff,  6lc.  the  interest  and  divi- 
deuds  which  would  have  become  due  and  payable  at  the  Bank  of  England, 
upon  such  stock,  in  case  the  same  had  been  at  that  time  standing  in  the  plain- 
tiff's name,  and  had  continued  to  stand  in  his  name  until  the  expiration  of  the 
said  12  months :  and  for  further  security  for  transferring  such  stock,  and  pay- 
ing such  interest  and  dividends  in  the  mean  time,  had  prevailed  on  the  defend- 
ant Andrews  to  join  him  in  the  bond  :  and  in  consequence  of  such  joint  secu- 
rity the  plaintiff  had  consented  to  stay  proceedings  in  the  action,  and  to  for- 
bear to  recover  payment  of  his  principal  and  interest  against  RumbaU,  and  to  ac- 
cept such  stock,  and  such  interest  and  dividends  in  the  mean  time,  in  lieu  of  and 
in  satisfaction  for  his  said  principal  money,  and  interest  due,  and  to  grow  there- 
on. And  whereas  the  average  price  of  stock  in  the  3  per  cent,  consols,  at  the 
then  present  day,  was  53/.  lOs.  for  100/.  stock,  therefore  the  said  sum  of  486/. 
45. 6d,  would  according  to  that  rate  purchase  908/.  I65.  7d.  3  per  cent,  consols. 
The  condition  was,  6lc.  (as  before  set  forth  in  the  declaration.)  And  then 
the  defendants  pleaded,  1st,  non  est  f actum.  2dly,  that  the  writing  obligatory 
was  so  made,  with  such  condition,  upon  a  corrupt  contract  for  securing  the 
payment,  by  the  means  and  in  the  manner  in  the  said  condition  mention^,  of 
the  said  486/.  45.  M,  then  due  and  owing  from  the  defendant  RumbaU  to  the 
plaintiff,  as  in  the  condition  mentioned ;  whereby  there  was  corruptly  reserved 
above  the  rate  of  5  per  cent,  interest,  &c.  contrary  to  the  statute,  d&c.  There 
were  other  like  pleas  assigning  the  usury  in  a  different  form,  but  with  reference 
to  the  same  facts.  The  replication  denied  the  usury  as  alleged  in  the  several 
special  pleas. 

At  the  trial  before  Lord  EUenborougk,  C.  J.  at  the  last  sittings  at  GmldkaU, 
the  facts  were  proved  as  stated  in  the  condition ;  and  his  lordship  having  left 
it  to  the  jury  to  say  whether  this  were  a  fair  transaction,  or  a  mere  colour  for 
usury,  they  found  for  the  plaintiff.     On  which 

Leaoes  now  moved  either  for  a  new  trial,  or  in  arrest  of  judgment;  con- 
tending that  the  consideration  of  the  bond  as  set  forth  in  the  condition  was 
usurious  upon  the  face  of  it,  however  fhirly  intended  by  the  parties,  as  it  was 
evident  that  more  than  5  per  cent  interest  was  received  by  the  plaintiff  for  the 
loan  of  the  486^  45.  6c/.  during  the  twelvemonth,  upon  Uie  then  price  of  the 
stocks. 

But  all  the  Court  agreed  that  this  was  not  usury ;  as  the  amount  of  the  sum 
to  be  paid  by  the  defendant  depended  upon  a  contingency ;  and  if  the  stocks 
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had  fallen  in  the  mean  time  to  50/.  the  plaintiff  would  have  received  less  than 
his  principal  and  legal  interest  would  have  amounted  to.  That  this  was  no 
more  usury,  than  an  agreement  to  replace  stock  lent ;  which  though  once  con- 
tended to  he  usury,  if  more  than  the  principal  and  legal  interest  were  thereby 
obtained,  had  been  long  settled  to  be  legal.(l)  If  indeed  this  had  been  a 
mere  colour  for  usury,  it  would  not  have  availed  ;(2)  but  that  was  negatived 
by  the  jury,  and  nothing  appeared  to  impeach  the  fairness  of  the  transaction. 

Lawes^  then  contended  that  this  was  a  transaction  within  the  prohibition  of 
the  stock-jobbing  act,  7  Geo.  2.  c.  8,  on  which  the  judgment  ought  to  be  ar* 
rested :  for  the  plaintiff  was  not  before  possessed  of  any  stock,  which  could 
be  the  subject  matter  of  a  loan ;  but  it  was  an  agreement  for  the  future  trans- 
fer of  stock  in  payment  of  an  antecedent  money  engagement;  which  differs 
this  from  the  case  of  Saunders  v.  Kentisht{a)  where  there  was  a  loan  of  the 
stock  itself,  which  it  was  optional  in  the  borrower  to  sell  out  or  not,  and  which 
might  therefore  have  been  returned  in  specie  to  the  lender. 

Per  Curiam.  This  was  in  effect  a  loan  of  stock.  The  plaintiff  would 
have  purchased  stock  at  the  price  it  stood  at  on  tlie  19th  of  November  1803, 
if  he  had  received  his  debt  then ;  but  he  was  content  to  take  his  debt  in  stock, 
to  the  same  amount  at  a  future  day ;  that  is  the  case  with  every  contract  for 
the  replacing  of  stock.  The  intention  of  the  parties  to  a  loan  of  stock  is 
that  it  should  be  sold,  and  the  same  quantity  of  stock  repurchased  at  a  future 
period  by  the  borrower. 

Rule  refused. 


Winter  t?.  Brockwell. 

8  East,  308.    April  18, 1807. 


A  parol  licence  to  put  a  ^ky-ligbt  over  the  defendant's  area,  (which  impeded  the  light 
>  and  air  from  coming  to  the  plaintiff's  dwelling-house  through  a  window,)  cannot  be 
recalled  at  pleasure,  after  it  has  been  executed  at  the  defendant's  expence ;  at  least^ 
not  without  tendering  the  expences  he  bad  been  put  to ;  and  therefore  no  action  lies 
as  for  a  priTate'  nuisance,  in  ^topping  the  light  and  air,  dbc,  and  communicating  a 
stench  from  the  defendant's  premises  to  the  plaintiff's  house  by  means -of  such  sky- 
light. 

THIS  was  an  act)ou  on  the  case  for  a  nuisance,  wherein  the  plaintiff  com- 
plained, that  being  lawfully  possessed  of  a  dwelling-house  with  the  appurte- 
nances  in  Lang  Acre^ 6lc.  (Westminster,)  into  which  the  light  and  air  entered 
by  means  of  a  window  from  a  certain  open  area  between  the  said  window  and 
an  adjoining  house ;  by  means  of  which  open  area  also  noisome  smells  which 
came  from  the  adjoining  house  evaporated,  without  occasioning  any  nuisance 
to  the  occupier  of  the  plaintiff's  house ;  the  defendant  wrongfully  placed  a 
sky-light  over  the  area  above  the  plaintiff's  window,  by  means  of  which  the 
light  and  air  were  prevented  from  entering  the  plaintiff's  window  into  his 
house,  and  noisome  smells  arising  from  the  adjoining  house  were  prevented 
from  evaporating,  and  entered  the  plaintiff's  clwelling-house,  &c.  Plea,  the 
general  issue.  At  the  trial  before  Lord  Ettenbaraugh,  C.  J.  at  the  last  sittings 
at  Westminster,  the  defence  set  up  was,  that  the  area  which  belonged  to  the 
defendant's  house  had  been  inclosed  and  covered  by  a  sky-light  in  the  manner 
stated,  with  the  express  consent  and  approbation  .of  the  plaintiff,  obtained 
before  the  inclo^ure  was  made,  who  also  gave  leave  to  have  part  of  the  frame- 
work nailed  against  his  wall.     But  some  time  after  it  was  finished  the  plaintiff 

(1)  Vide  Tate  v.  WeUings^  3  Term  Rep.  631.  Pike  v.  Ledwdt  ^  a/.  5  £sp.  164.  Ord 
on  Usury  46,  a.  Day's  edit. 

(2)  Vide  Moere  y.  BsKtM,  Arobl.  371.  Doe  d.  DamdMom,  r.  Barnard,  1  Esp.  11.  Smed- 
ley  q.  t.  v.  RoherU,  2  Campb.  607.     Rn$e  ▼.  Diekson,  7  Johns.  196. 

(a)  8  Term  Rep.  162.    Vide  also  Hhepkerd  v.  JffAiuon,  2  East,  211. 
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objected  to  it,  and  gave  notice  to  have  it  removed.  But  his  Iprdship  was  of 
opinion,  that  the  licence  given  by  the  plaintiff  to  erect  the  sky-light,  having 
been  acted  upon  by  the  defendant,  and  the  expence  incurred,  could  not  be 
recalled,  and  the  defendant  made  a  wrong-doer ;  at  least,  not  without  putting 
him  in  the  same  situation  as  before,  by  offering  to  pay  aH  the  ezpences  which  had 
been  incurred  in  consequence  of  it :  and  under  this  direction  the  defendant 
obtained  a  verdict. 

Wigley,  (in  the  absence  of  the  Attorney  General)  now  moved  for  a  new 
trial :  but  after  stating  the  point,(a) 

Lord  Ellenborough,  C.  J.  said,  that  the  Attorney  General,  who  led  the 
cause  at  the  trial,  had  himself  mentioned  this  case  at  the  beginning  of  the 
term,  in  the  argument  of  the  case  of  the  duarries  in  the  isle  ofPurbeck :  cer- 
tainly without  intimating  any  disapprobation  of  the  (pinion  which  had  been 
delivered  at  the  trial,  but  insisting  upon  it  in  support  of  his  argument.  His 
lordship  added,  that  the  point  was  new  to  him  when  it  occurred  at  the  trial ; 
but  he  then  thought  it  very  unreasonable,  that  after  a  party  had  been  led  to 
incur  expence  in  consequence  of  having  obtained  a  licence  from  another  to 
do  an  act,  and  that  the  licence  had  been  acted  upon,  that  other  should  be  permits 
ted  to  recal  his  licence,  and  treat  the  first  as  a  trespasser  for  having  done  that 
very  act.  That  he  had  afterwards  looked  into  the  books  upon  this  point,  and 
found  himself  justified  by  the  case  of  Web  v.  Paternoster  (best  reported  in 
Palmer  71,  but  reported  also  in  other  books,  Poph.  151.  2  Rol.  Rep.  143. 
152,  where  Houghton^  J.  lays  down  the  rule,  that  a  licence  executed  is  not 
countermandable ;  but  only  when  it  is  executory.  And  here  the  licence  was 
executed.(l) 

WigUy  thereupon  waived  his  motion. 


Boot  V.  Wilson  and  Another. 

8  East,  311.    April  21, 1807. 

Assumpsit  lies  against  a  lessee  from  year  to  year  upon  his  agreement  to  pay  rent  daring 
the  tenancy  notwithstanding  his  bankruptcy,  and  the  occupation  of  his  assignees  dur- 
ing part  of  the  time  for  which  the  rent  accrued  ;  which  were  pleaded  in  bar.  Qv. 
whether  a  special  plea  in  bar  stating  no  facts  but  what  might  have  been  proved  under 
the  general  issue,  but  leaving  other  facta  unanswered  which  the  general  plea  would 
have  put  in  issue,  be  good. 

THE  plaintiff  declared  in  assumpsit ;  for  that  whereas  on  the  26th  of  iVo- 
vember  1801,  in  consideration  that  the  defendants  had  become  and  were  tenants 
to  the  plaintiff  of  a  certain  messuage  in  Piccadily^  under  a  yearly  rent  of 
160/.,  the  defendants  promised  the  plaintiff  that  they  would,  during  the  con- 
tinuance of  the  said  tenancy,  pay  the  said  yearly  rent.  And  then  he  averred, 
that  the  defendants  were  and  continued  tenants  as  aforesaid,  &c.  from  the 
time  of  making  the  said  promise  hitherto ;  but  that  the  defendants  did  not 
during  the  continuance  of  the  said  tenancy  pay  the  plaintiff  the  said  yearly 
rent ;  but  on  the  29th  of  September  1803,  during  the  continuance  of  the 
tenancy,  80/.  of  the  rent  for  half  a  year  preceding  was  in  arrear  and  unpaid  ,* 

(a)  A  doubt  was  also  suggested,  which  was  stated  and  overruled  at  the  trial,  whether 
a  parol  licence,  as  this  was,  was  good  by  the  statute  of  frauds,  as  relating  to  an  interest 
in  land.     See  Wo9d  v.  Lake^  Sayer's  Rep.  3,  and  Crosby  v.  Wadsttarth,  6  East,  609. 

(1)  [The  decision  in  the  text,  is  fully  corroborated  by  the  authority  of  the  Supreme 
Court  of  Pennsylvania,  in  the  case  of  M^KeUipy.  M^Jlhenny^  4  W.  317,  where  it  was  held, 
that  a  parol  license  to  erect  a  mill-dam,  when  once  executed,  became  irrevocable — thouch 
before  its  execution,  it  might  have  been  revoked.  The  same  principle  was  laid  down  m 
the  prior  cases,  before  the  same  tribunal,  of  StrieJUer  v.  Todd,  10  S.  &.  R.  74,  and  Reriek 
V.  Kern,  14  do.  267.  Upon  the  point  of  the  expiration  of  a  parol  license,  of  a  similar  cha- 
racter with  those  existing  in  the  cases  just  referred  to,  by  mere  lapse  of  time,  when  not 
executed  by  the  grantee,  see  GUmore  v.  JVUbur,  12  Pick.  120. — W.] 
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contrHTj  to  their  said  promise,  d&c.  The  second  was  a  general  count  for  use 
and  occupation  of  the  messuage  hy  the  defendants,  at  their  request,  and  hj 
the  sufferance  and  permission  of  the  plaintiff,  in  consideration  of  which  they 
promised,  d&c.  The  third  count  was  for  use  and  occupaticm  upon  a  fuantum 
meruiL  Pleas,  Ist,  Non  assumpserunt.  2d]y,  A  general  plea  of  bankruptcy 
of  the  defendants.  3dly,  A  special  plea  of  bankruptcy.  That  while  the 
defendants  continued  such  tenants  of  the  said  messuage,  d&c.  and  before  the 
suing  out  of  the  writ  of  the  plaintiff,  viz.  on  the  1st  of  January  1803,  and 
from  thence  until  the  suing  out  of  the  commission  of  bankruptcy  afterwards 
against  the  defendants,  they  were  traders  within  the  meaning  of  the  several 
statutes,  d&c. :  and  so  it  went  on  to  state  the  petitioning  creditor's  debt ;  the 
act  of  bankruptcy  on  the  2d  of  April  1803 ;  the  petition  for  and  issuing  of 
the  commission  on  the  5th  of  May,  before  the  said  rent  or  money,  or  any  part 
thereof,  became  due,  on  which  the  defendants  were  declared  bankrupts  on 
the  6th ;  the  commissioners'  assignment  to  J.  S.  and  G.  S.  the  assignees  of 
the  bankrupts  on  the  21st  of  May,  amongst  other  things,  of  all  the  term, 
estate,  and  interest  of  the  defendants  in  the  said  messuage,  to  hold  to  the  said 
assignees  from  thenceforth  for  the  residue  of  the  term  then  to  come  and  unex- 
pired of  the  defendants  in  the  premises ;  by  virtue  of  which  assignment  all 
the  term,  estate,  interest,  and  term  of  years  then  to  come  and  unexpired, 
property,  claim,  and  demand,  of  the  defendants  of  and  in  the  said  premises 
became  and  were  vested  in  /.  8.  and  G,  8.  as  such  assignees,  (the  said  com- 
mission still  remaining  in  full  force.)  And  the  said  /.  8.  and  G.  8,  as  such 
assignees,  on  the  day  and  year  last  aforesaid,  became  and  were,  and  from 
thence  until  the  said  rent  or  money  in  the  declaration  mentioned  became  due 
and  owing  to  the  plaintiff,  continued  to  be  possessed  of,  and  used  and  occu- 
pied the  said  premises,  Slc.  The  replication  joined  issue  on  the  two  first 
pleas,  and  demurred  to  the  third ;  assigning  for  special  causes,  that  it  ap- 
pears by  the  declaration  that  the  tenancy  in  the  first  count  mentioned  contin- 
ued until  the  rent  claimed  became  due ;  and  in  the  second  and  third  counts, 
that  the  defendants  are  charged  in  respect  of  their  occupations  of  the  said 
tenements ;  the  continuance  of  which  tenancy  and  occupation  are  not  denied 
in  the  last  plea :  and  also  for  that  the  last  plea  amounts  only  to  the  general 
issue :  and  that  it  is  not  alleged  in  that  plea  that  /.  8,  and  G,  8,  (the  as- 
signees) ever  entered  into  the  said  tenements  by  virtue  of  the  supposed  assign- 
ments ;  nor  is  the  tenancy  of  the  defendants  thereby  denied.  The  defendant 
joined  in  demurrer. 

Wigley,  in  support  of  the  demurrer.  The  declaration  states  the  tenancy 
and  occupation  of  the  defendants  to  the  time  of  bringing  the  action ;  the 
special  plea  does  not  deny  that  they  continued  in  possession  to  that  time,  but 
only  states  that  their  interest  in  the  term  was  assigned  over  to  the  assignees ; 
which  will  not  take  away  their  liability  in  respect  of  their  possession  as  ten- 
ants ;  especially  as  part  of  the  rent  accrued  before  the  5th  of  May,  wheQ  the 
commission  issued.  And  though  the  plea  states  an  occupation  of  the  premi- 
ses by  the  assignees  from  the  21st  of  May  ;  yet  that  is  not  inconsistent  with 
the  declaration :  for  there  may  have  been  a  joint  occupation  by  them  and  the 
defendants.  At  any  rate,  however,  the  plea  is  bad :  for  either  it  is  no  answer 
in  point  of  law  to  the  action ;  or  if  it  amount  to  any  thing,  it  is  a  denial  that 
the  defendants  were  tenants  or  occupiers  of  the  premises;  and  therefore 
amounting  only  to  the  genera]  issue,  is  bad  on  demurrer,  10  Rep.  95. 

L^rd  Ellenborough,  C.  J.  then  called  on  the  defendant's  counsel  to  an- 
swer the  objection,  that  the  plea  either  denied  the  occupation  of  the  defend- 
ants as  tenants,  and  then  it  was  bad  on  the  demurrer,  as  amounting  only  to 
the  general  issue  ;  or  it  did  not ;  and  then  it  was  bad,  as  being  no  answer  in 
law  to  the  declaration. 

PuUer,  contra,  then  argued,  that  the  effect  of  the  special  plea  was  to  nar- 
row the  issue  to  be  tried^  making  it  less  than  the  general  issue :  though  he 
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admitted  that  all  the  facta  pleaded  might  have  been  given  in  evidence  under 
the  general  issue.  The  plea  admitted  the  occupation  by  the  defendants ;  but 
brought  before  the  Court  the  question  of  their  liability  in  consequence  of  their 
bankruptcy,  and  the  assignment  of  all  their  estate  and  interest  iu  the  premises 
by  the  commissioners  before  the  rent  became  due.  The  reason  therefore  why 
a  special  plea  amounting  to  the  genera]  issue  is  demurable,  namely,  because  it 
merely  tends  to  lengthen  the  record,  Warner  v.  Wainsford,  Hob.  127,  without 
cause,  does  not  apply.  The  principal  question  meant  to  be  raised  was  whether 
auch  a  plea  were  not  a  good  answer  to  an  action  of  assumpsit  for  use  and  oc- 
cupation. In  Mitts  V.  Auriai,  1  H.  Black.  433,  and  4  Term  Rep.  94,  indeed, 
it  was  holden  that  the  bankruptcy  of  the  tenant  was  not  pleadable  in  bar  to  an 
action  of  covenant^  because  the  covenant  was  personal.  But  in  Wadkam  v. 
Marlom  there  cited,(a)  it  waa  holden  to  be  a  bar  to  deht(h)  for  rent;  in  lieu  of 

{a)  M.  25  Geo.  3.  B.  R,  1  H.  Blac.  437.  The  following  note  of  the  judgment  U  more 
fUli  and  correct. 

Wadham  o.  Marlowe. 
MUh,  25  G.  3,  B.  R. 
Debt  does  not  lie  against  a  bankrupt  on  the  reddtndvm  of  a  lease  for  rent  arcraing  aAer 
the  commissioner's  assignment ;  the  lessor*s  assent  to  such  assignment  being  virtually 
included  in  the  act  of  parliament  authorizing  the  assignment  of  the  bankrupt's  estate. 

DEBT  on  an  indenture,  whereby  the  plaintiff  leased  the  premises  to  the  defendant  at 
752.  per  annum,  payable  quarterly.  This  action  waa  for  1 122.  10«.  for  one  and  a  half 
year  s  rent  due  at  Ukristmas  1782,  when, the  term  expired.  The  defendant  pleaded,  Ist, 
non  est  factum;  2dly,  as  to  the  18Z.  155.,  being  the  rent  due  for  the  quarter  ending  at 
Miekaelmas  17til,  he  pleaded  generally,  that  he  became  bankrupt  on  the  15th  of  Decem- 
ber 1781,  and  that  the  said  Vdl.  15f.  became  due  before  the  bankruptcy.  3dly,  As  to  93/. 
15«.  residue  of  the  said  1122. 10«.,  he  pleaded  bankruptcy,  specially,  setting  out  the  trad- 
ing, petitioning  creditor's  debt,  act  of  hankruptcy,  and  assignment  by  the  commifisioneri 
%o  the  assignee  ;  by  virtue  of  which  the  said  C.  M,  (the  assignee)  before  the  said  sum  of 
931.  15s.  or  any  part  thereof  became  due,  viz.  on  the  Idth  of  December  1781,  entered  into 
the  said  demised  premises,  and,  was  possessed  thereof,  for,  and  during,  and  until  the 
expiration  of  the  said  term.  The  plea  then  stated  the  other  proceedings  and  the  certi- 
ficate. The  plaintiff  took  issue  on  the  non  est  factum ;  and  on  the  2d  plea  entered  a 
noli  prosepd,  as  to  the  182.  15#. ;  and  demurred  generally  to  the  3d  plea.  The  Court 
took  time  to  advise  ;  and  on  the  19th  of  JVovemier  the  following  judgment  was  given. 

Lord  Mansfibld,  C.  J.  This  case  of  Wadham  and  Marlowe  is  an  action  of  debt  for 
rent  upon  a  lease  for  years  made  by  the  plaintiff  to  the  defendant.  The  defendant  pleads 
that  he  was  a  trader,  and  that  before  the  rent  bcicame  due  he  committed  an  act  of  bank- 
ruptcy ;  that  a  commission  of  bankruptcy  issued  against  him,  and  he  was  declared  a 
bankrupt ;  and  that  the  commissioners  assigned  his  effects  to  C.  JIT,  who,  before  the  rent 
became  due,  entered  on  the  premises  ;  that  the  plaintiff  had  notice  of  all  this ;  and  that 
the  deflBndant  has  conformed  to  the  several  statutes  respecting  bankrupts.  To  this  plea 
there  b  a  general  demurrer ;  and  two  points  have  been  argued  ct  the  bar  upon  the  part 
of  the  plaintiff:  First,  that  if  there  had  been  no  bankruptcy  in  the  case,  but  the  defend- 
ant had  assigned  the  lease  to  a  third  person,  yet  he  would  nave  been  answerable  in  debt 
for  the  rent;  unless  the  plaintiff  had  accepted  rent  of  the  assignee.  Secondly,  that  a 
commission  of  bankrupt  and  an  assignment  under  it,  being  founded  upon  an  act  done 
by  the  defendant  himself,  viz.  an  act  of  bankruptcy,  should  operate  only  as  an  assign- 
ment made  by  the  defendant ;  and  therefore  be  is  still  liable  to  an  action  of  debt  for  the 
rent ;  the  plea  not  having  stated  that  the  plaintiff  accepted  any  rent  from  the  assicnee. 
As  to  the  first  point,  we  do  not  think  that  it  is  necessary  there  should  be  an  actus!  ac- 
ceptance of  rent  firom  the  assignee  by  the  lessor,  to  discharge  the  original  lessee  from  the 
action  of  debt,  which  he  is  liable  to  upon  the  reddendum  of  the  lease  ;  but  any  assent 
upon  the  part  of  the  lessor  to  the  assianee  would  have  the  same  effect.  The  action  of 
debt  is  founded^  not  simply  upon  the  demise,  but  on  the  subsequent  enjojrment ;  and  it 
is  not  necessary  in  such  action  to  state  the  deed  at  all.  This  point  was  much  discussed 
and  considered  in  the  case  of  Warner  v.  Consett,  2  Lord  Raymond  1500  ;  where  it  was 
agreed  that  nil  debet  was  a  good  plea  in  an  action  of  debt  for  rent ;  because  the  speci- 
alty was  only  an  inducement  to  the  action,  and  the  plaintiff  need  not  set  out  the  inden- 
ture. What  should  be  an  enjoyment  by  the  lessee  is  very  much  a  question  of  law.  A 
lessee  cannot  by  his  own  act,  without  the  assent  of  the  lessor,  destroy  the  tenancy  ;  and 

(6)  It  appears  by  the  MS.  report  here  suted  that  the  whole  rent  aceraed  af^er  the 
bankruptcy. 
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which  the  action  of  assumpsit  for  use  and  occapatioo  has  been  introdnced. 
And  if  this  actioa  lie,  the  consequence  will  be,  that  there  must  be  an  appor* 
tionment  of  the  rent ;  for  it  was  determined  in  Naish  v.  Tatlock  and  others, 
2  H.  Blac.  319,  that  assun^sit  for  use  and  occupation  would  not  lie  against 
the  assignees,  to  recover  any  portion  of  the  rent,  accruing  during  the  bank- 
rupt's occupation. 

therefore,  antil  such  assent  is  given,  the  leaaor  may  avow  upon  the  leasee  as  his  tenant, 
uotwithstandinc  an  assignment  has  been  made,  and  the  assignee  is  actually  in  possession 
of  the  land.    Upon  such  an  avowry  evidence  of  enjoyment  by  the  assignee,  though  n6t 
accepted  tenant  by  the  landlord,  would  be  proof  of  enioyment  by  the  lessee.    For  the 
defendant  it  was  insisted,  that  notice  alone  to  the  landlord  of  the  assignment  was  suffi- 
cient to  discharge  the  lessee  from  an  action  of  debt.     But  in  our  judgment  none  of  the 
cases  cited  will  warrant  this  position.    In  1  Brownlow  20,  and  Cro.  Jad  334,  acceptance 
of  rent  from  the  assignee,  is  stated  :  and  in  1  Siderf.  447,  (which  is  a  very  short  incor* 
rect  note)  it  must  be  understood  that  there  was  an  assignment,  an  acceptance  of  rent^  or 
an  assent  to  the  assignment  by  the  lessor.    And  in  2  Saund.  IBl,  which  was  an  action 
of  debt  against  an  assignee  bemre  acceptance,  it  was  held  that  the  lessor  might  sue  either 
the  lessee  or  his  assignee.  .  In  the  present  case,  neither  acceptance  of  rent,  ilor  any  aa* 
aent  by  the  landlord  to  the  assignment,  is  stated  in  the  plea :  And  therefore  if  the' as- 
signment under  the  commission  has  no  other  effect  than  an  assignment  by  the  lessee 
himself,  we  are  all  of  opinion  that  the  defendant  will  be  liable  to  the  rent  in  this  sction. 
This  brings  the  case  to  the  true  question,  viz.  what  is  the  effect  of  the  assignment  un- 
der the  commission  of  bankruptcy  ?    Only  two  bases  have  been  cited  applicuble  to  this 
point :  for  ^yUU  and  Janus  in  C.  B.  22  Geo.  3,  is  very  distinguishable  from  the  present 
in  the  pleadings,  as  well  as  on  the  Question  befbre  the  Court.    The  two  cases  are  Mayor 
V.  Stewardj  in  4  Burrow*8  Rep.  2439,  and  CarUril  v.  Graham,  Barnes,  69.     The  case  of 
Mayor  v.  Steward  was  determined  upon  a  different  ground  ;  namely,  that  the  covenant 
upon  which  the  action  was  brought  was  a  distinct  and  independent  covenant,  and  not  a 
covenant  which  run  with  the  land.    But  a  strong,  though  an  ohUtf,  opinion  was  deliver^ 
ed  by  Mr.  Justice  Yatta  upon  this  point ;  who  said,  that  as  the  commission  and  the  pro- 
ceedings under  it  had  dispossessed  the  bankrupt  of  the  whole  estate  and  rendered  him 
absolutely  incapable  of  performing  the  covenant,  it  would  be  a  hardship  if  he  should 
remain  still  liable  to  it,  when  he  is  disabled  by  the  ac.t  of  parliament  from  pursuing  it. 
The  Court  afterwards  adopted  that  opinion,  and  said  that  in  a  case  between  lessor  and 
lessee  it  might  have  seemed  hard  to  leave  the  lessee  liable  to  covenants  when  an  act  of 
law  had  divested  him  of  the  emoluments  and  vested  them  in  bis  creditors.    In  CanirA 
V.  Graham  the  Court  made  that  direct  determination  upon  the  point  in  the  manuscript 
note  from  whence  I  shall  cite  it.    The  case  is  called  Funtur  v.  Graham  ;  and  there  it  is 
said,  that  Serjt.^&ynn«r  moved  that  the  defendant  might  be  discharged  upon  common 
bail.    It  appeared  that  the  defendant,  in  1727,  had  taken  a  house  by  lease  Arom  the  plain- 
tiff  Funtur  for  9  years,  with  the  usual  covenants.    AAer  three  years  he  left  it,  and  one 
Lakin  lived  in  it,  who  paid  rent  to  FwUur,    That  in  1733,  the  defendant  became  a  bank- 
rupt, and  his  certificate  was  allowed  and  confirmed  :  and  this  action  was  brought  against 
the  defendant  for  the  rent  of  the  two  last  years  of  the  term  which  had  accrued  since  the 
allowance  of  the  certificate.    The  Court  said,  that  by  the  bankruptcy  the  lease  became 
vested  in  the  commissioners,  and  was  by  them  assigned  to  the  assignees ;  so  that  from 
that  time  the  defendant  ceased  to  be  tenant  of  the  premises ;  and  therefore  he  could  not 
be  chargeable  for  the  rent  incurred  afterwards  :  and  the  defendant  was  discharged  upon 
common  bail.    The  counsel  for  the  plaintiff  endeavored  to  impeach  the  authority  of 
this  case,  by  sayinc  it  was  only  upon  a  motion  to  discharge  the  defendant  upon  filing 
common  bail ;  and  seemed  to  suppose  that  the  Court  might  do  that  upon  account  of  the 
hardship  of  the  case,  without  much  regard  to  what  the  strict  law  was.    But  at  that  time 
the  Court  would  not,  against  a  positive  affidavit  of  debt,  have  discharged  the  defendant 
upon  common  bail,  unless  they  nad  thought  that  the  law  was  clearly  with  him.    And  it 
iff  manifest  from  the  words  in  which  the  judgment  was  given,  that  it  was  founded  wholly 
on  the  strict  law  of  the  case,  and  not  upon  any  circumstances  to  govern  the  discretion  of 
the  Conrt.    Legal  reason  is  strong  witn  the  cfetermination  ;  for  the  estate  is  transferred 
and  vested  in  the  assignees  by,  virtue  of  the  acts  of  parliament,  reapecting  bankrupts  : 
every  man's  assent  is  virtually  included  in  an  act  of  parliament,  and  therefore  it  is  equiva- 
lent to  an  express  assent.    It  was  admitted  on  the  part  of  the  plaintiff,  that  if  the  estate 
were  divested  out  of  the  lessee  purely  by  an  act  of  law  witnout  any  fault  of  his,  he 
would  be  discharged.    We  think  this  case  must  be  so  considered  :  for  though  the  com- 
mission is  founded  on  an  act  originally  done  by  the  defendant,  vtz.,  an  act  of  bankrupt* 
cy ;  yet  the  commissioners'  assignment  by  virtue  of  the  act  of  parliament  is  the  actual 
and  immediate  caiioe  of  divestibg  the  estate  out  of  the  bankrupt ;  and  •»  iure,  «om  re- 
mota  fed  proxima  causa  sp^eUOur.    We  are,  therefore,  all  of  opinion,  that  there  must  be 
judgment  for  the  defendant. 

Vol.  IV.  65 
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Lord  Ellenborough,  C.  J.  the  case  of  Wa^Otam  t.  Mar  Jaw  only  decided, 
that  the  action  of  debt  on  the  reddendum  would  not  lie  against  the  lessee,  for 
rent  accruing  after  his  bankruptcy,  when  he  had  ceased  to  occupy  the  premises, 
and  the  assignee  was  in  possession  under  the  commissioners'  assignment. 
But  in  Mills  v.  Auriol^  it  was  determined  that  the  bankrupt  lessee,  though 
out  of  possession,  was  still  liable  upon  his  covenant  to  pay  the  rent  Then 
here  the  plaintiff  declares  upon  an  agreement  made  by  the  defendant  to  pay  the 
rent  during  the  continuance  of  the  tenancy ;  and  if  bankruptcy  cannot  be 
pleaded  to  an  action  on  his  covenant,  why  should  it  be  an  answer  to  this  action 
on  the  defendant's  agreement  to  pay  the  rent.  There  is  no  distinction  in  this 
respect  between  an  agreement,  and  a  covenant,  which  is  an  agreement  under 
seal,  except  as  to  the  form  of  the  remedy  upon  it.  The  case  of  Mills  y,  Au" 
rial,  to  which  this  is  perfectly  analogous,  did  not  turn  on  any  particular  effect 
of  a  covenant  under  seal,  but  on  its  being  the  personal  agreement  of  the 
parties.  The  landlord  has  nothing  to  do  in  this  case  with  the  question  of  ap- 
portionment of  the  rent :  for  he  proceeds  against  the  parties  with  whom  he 
made  the  agreement  which  has  been  broken.(l)  We  say  nothing  therefore 
of  his  right  to  recover  against  the  assignees. 

The  other  Judges  concurring : 

Judgment  for  the  Plaintiff.((i) 


Battye  v.  Gresley  and  five  Others. 

8Eajt,319.    April  2],  1807. 

1.  Under  the  stat.  1  Jac.  1.  c.  15. 1. 10,  and  11,  it  is  not  necessary,  npon  snmnioning 
a  witness  before  commissioners  of  bankrupt  to  be  examined  touching  the  bankrupt's 
effects,  to  tender  him  the  expences  of  his  journey  beforehand ;  though  if  he  be  in  fact 
without  the  means  of  taking  the  journey,  it  may  be  an  excuse  for  not  obeying  the 
summons ;  and  conseanently  a  warrant  issued  by  the  commissioners  on  account  of  the 
non-attendance  of  sucn  witness,  without  lawful  impediment,  authorizing  bis  arrest  for 
the  purpose  of  examination,  is  legal. 

2.  It  lies  on  the  party  so  summoned,  having  a  lawlbl  excuse  for  not  attending,  to  prove 
the  fact  in  an  action  of  trespass  and  false  imprisonment,  brought  by  him  for  such  ar- 
rest ;  admitting  that  an  inability  to  bear  the  expence  of  the  journey  is  a  lawful  im- 
pediment. 

3.  Such  warrant  for  the  arcest  of  the  witness,  in  order  to  examine  him,  may  issue  afler 
bis  disobedience  to  the^r^t  summons. 

4.  The  propriety  of  granting  the  warrant,  being  an  ant  of  discretion,  roust  be  determin- 
ed upon  the  commissioners  acting  together  at  the  time.  And  their  order  to  their  officer 
to  make  out  such  warrant  must  be  taken  to  include  their  direction  as  to  the  persons  to 
whom  it  is  to  be  directed ;  but  the  mere  act  of  signing  the  names  of  the  commissioners 
to  the  warrant  may  be  done  by  them  separately. 

THIS  was  an  action  of  trespass  for  assaulting  and  imprisoning  the  plaintiff 
in  the  New  Bailey  prison  at  Manchester  and  conveying  him  imprisoned  from 
Manchester  to  Leicester,  The  defendants  pleaded,  1st,  not  guilty ;  2dly,  a 
justification  in  the  general  form  given  by  the  stat.  1  Ja.  1.  c  15.  s.  16,  that 
the  act  was  done  under  the  authority  of  that  statute :  to  which  the  plaintiff 
replied,  that  the  defendants  did  the  act  of  their  own  wrong,  and  without  the 
cause  alleged.  At  the  trial  at  Lancaster  Summer  Assizes  1805,  before  Sutton, 
B.  a  verdict  was  found  for  the  plaintiff  for  150/.  damages,  which  was  afterwards 
agreed  to  be  made  subject  to  the  opii\ion  of  this  Court  on  a  case  stating  in 
substance ;  that  John  Savage,  a  trader,  became  a  bankrupt,  and  a  commission, 
dated  the  12th  of  January  1805,  duly  issued  against  him,  directed  to  the  de- 
fendants Gresley,  Heyrick,  and  DaJhy,  and  two  other  commissioners ;  giving^ 
the  usual  powers  to  them,  or  any  four  or  three  of  them  to  execute  the  same ; 

m  Vide  Cotterd  v.  Hooke, Doug.  98.    MilUnr.  Whittembury,  1  Campb.428.     Lansing 
V.  Pfindergrast,  9  Johns.  127.    Frost  v.  Carter,  1  Johns.  Ca.  73. 
(a)  Vi.  BuU  v.  Sibbs,  8  Term  Rep.  327. 
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under  which  Savage  was  duly  declared  a  bankrupt.  '  That  at  the  second  meet- 
ing of  the  commissioners  at  Leicester  on  the  5th  of  February  1805,  at  which 
the  said  three  defendants  named  were  present ;  it  being  stated  to  them  by  the 
bankrupt,  on  oath,  that  the  plaintiff  had  in  his  hands  a  considerable  part  of 
the  bankrupt's  property ;  they  issued  th.eir  summons  for  the  plaintiff  to  attend 
them  at  their  third  meeting,  at  Leicester  on  the  5th  of  March  1805,  to  be 
examined :  in  which  summons  (in  the  usual  form)  they  required  every  one  to 
whom  their  warrant  was  directed  personally  to  appear  before  them,  the  major 
part  of  the  commissioners,  on  Tuesday  the  5th  of  March  next,  at  11  o'clock 
in  the  forenoon,  at  the  Blue  Bell  Inn  in  Leicestery  to  be  examined  by  them, 
the  major  part  of  the  said  commissioners,  by  virtue  of  the  commission  and  the 
several  statutes,  6lc.  (dated)  the  5th  of  February  1805.  The  summons  was 
transmitted  by  the  Solicitor  under  the  commission  to  Messrs.  Foulh  and  Htg- 
son,  Attornies  at  Manchester^  and  was  inclosed  in  the  following  letter  directed 
to  them.  ''  Leicester  27th  February  1805,  Gent.  On  the  other  side  I  send 
*'  you  a  summons  which  you  will  get  copied  and  served  upon  Mr.  Batty e,  and 
'*  return  me  an  affidavit  of  the  service.  I  do  not  think  it  necessary  to  give  Mr. 
*' Baitye  conduct  money:  we  know  that  he  has  a  valuable  balance  in  his 
"  hands ;  and  the  commissioners  will  decide  on  his  Examination  how  much  of 
"  that  balance  he  may  deserve  to  retain,"  &c.  (signed)  "  N,  Pilkintan."  The 
summons  was  served  by  their  clerk  on  the  plaintiff,  on  the  28th  of  February 
1805 :  but  no  money  was  then  given  or  tendered  to  him  to  defray  his  expences. 
The  plaintiff,  between  the  28th  of  February  and  the  5th  of  March,  called 
repeatedly  on  Messrs.  Foulkes  and  Higson,  and  expressed  great  anxiety  to 
attend  the  commissioners  at  the  intended  meeting ;  but  stated  that  be  had  no 
means  to  defray  his  travelling  expences,  and  offered  to  go  if  they  would  give 
^im  sufficient  money  to  carry  him  to  Leicester,  But  Messrs.  Foulkes  and  ^i^- 
son  refused  to  give  him  any  money;  saying  that  their  orders  were  to  give  him 
none.  On  the  5th  of  March  1805,  the  third  meeting  of  the  commissioners 
was  held  at  Leicester,  and  the  said  tluree  defendants  attended,  and  waited  for 
the  plaintiff  till  12  o'clock  at  night ;  but  he  did  not  attend :  whereupon  the 
said  defendants,  as  such  commissioners,  directed  the  solicitor  under  the  com- 
mission  to  draw  up  a  warrant  to  be  signed  by  them,  for  arresting  the  plaintiff 
and  bringing  him  before  them  at  their  next  meeting,  to  be  held  at  Leicester  on 
the  I9th  of  April  1805,  to  be  examined.  On  the  12th  of  March,  Mr.  Pilkin- 
ton  received  the  following  letter  from  the  plaintiff,  and  transmitted  the  same  to 
Mr.  Chresley  one  of  the  defendants,  together  with  the  warrant,  which  was  then 
unsigned  by  any  of  the  said  three  defendants.  *'  Mr.  Pilkinton,  Attorney, 
"  Leicester, — ^I  waited  last  night  until  the  moment  of  the  coach  going  off  for 
**  some  money  from  Mr.  Foulkes,  to  whom  I  explained  the  necessity  of  my 
*'  presence  not  only  to  the  benefit  of  Savage^s  estate,  but  to  clear  myself  from 
''  any  imputation  of  having  acted  unjustly  on  that  business :  but  as  I  could  not 
''  obtain  even  money  to  pay  ray  coach  fare,  I  was  obliged  much  against  my 
"  will  not  to  obey  your  summons,"  &rC.  signed  ''  T,  Batty e,  Manchester,  5th 
March  1805."  The  warrant,  together  with  tha  plaintiff's  letter,  was  returned 
to  Mr.  Pilkinton  by  Mr.  GresUy, .  he  having  affixed  his  signature  thereto] 
That  the  said  warrant  was  signed  by  the  said  three  defendants  at  separate 
places,  and  not  at  any  meeting  held  by  them  as  commissioners.  The  follow- 
ing is  a  copy  of  the  warrant.  "  Whereas  his  Majesty's  Commission  under  the 
Great  Seal  of  G.  B.  bearing  date  at  Westminster  the  12th  of  January  last 
past,  grounded  on  the  several  statutes  made  and  now  in  force  concerning 
bankrupts,  hath  been  awarded  and  issued  against  John  Savage  of  Manchester, 
d&c.  Hosier,  Dealer,  and  Chapman,  directed  to  us  whose  names  are  hereunto 
subscribed  and  seals  affixed,  and  to  J,  J.  and  M.  P.  And  whereas  we  the 
undersigned  R,  Chresley  and  W,  Heyrick,  together  with  the  said  M,  P.,  being 
the  major  part  of  the  commissioners  in  the  said  commission  named,  one 
whereof  is  of  the  quorum,  did  duly  declare  the  said  John  Savage  a  bankrupt ; 
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and  whereas  we  the  undersigned  R.  Cheskift  W.  Heyrick^  and  IT.  Dolby ^ 
did,  on  the  5th  of  February  last  past,  issue  our  summons  directed  to  Mr.  T. 
Battye  of  Manchester  aforesaid,  requiring  him  the  said  31  B,  personally  to  be 
and  appear  before  us  the  major  part  of  the  said  commissioners  on  Tuesday 
the  6th  of  this  instant  March,  at  11  of  the  dock  in  the  forenoon  of  the  same 
daj,  at  the  Blue  Bell  Inn  in  Leicester^  then  and  there  to  be  examined  by  us 
the  major  part  of  the  said  commissioners,  by  virtue  of  the  said  commission 
and  the  several  statutes  therein  mentioned :  And  whereas  good  and  sufficient 
proof  upon  oath  was  exhibited  to  us,  that  our  said  summons-was  duly  served 
upon  the  said  71  Battye :  yet  the  said  T.  Batty e  did  not  come  before  the 
major  part  of  the  commissioners  in  the  said  commission  named,  at  the  time 
and  place  before  mentioned,  pursuant  to  our  said  summons ;  but  without  hav- 
ing any  lawful  impediment  to  his  coming  did  wholly  make  a  default,  in  con* 
tempt  of  the  said  statutes,  and  also  of  the  said  commissioners,  and  of  the  au- 
thorities to  us  given :  these  are  therefore  to  require  and  authorize  you  and 
every  of  you,  to  whom  this  our  warrant  is  directed,  to  apprehend  and  arrest 
the  said  Thomas  Battye,  and  to  bring  him  the  said  T,  Battye  before  the  ma- 
jor part  of  the  said  commissioners  in  the  said  commission  named,  at  the  BeU 
Inn  in  Leicester,  on  Friday  the  19th  of  April  next,  at  10  o'clock  in  the  fore* 
noon  of  that  day,  in  order  to  be  examined  by  the  major  part  of  the  said  com-* 
missioners  in  the  said  commission  named,  by  virtue  of  the  said  commission, 
and  according  to  the  intent  of  the  several  statutes  made  and  now  in  force  con- 
cerning bankrupts :  and  for  your  so  doing  this  shall  be  your  sufficient  warrant. 
Given  under  our  hands  and  seals  this  6th  day  o{  March  1805,  R.  Greshy,  W. 
Heyrick,  H.  Da&y,  (directed,)  To  James  Staple  our  messenger,  and  to  his 
assistant,  and  to  all  mayors,  baiiifb,  consubles,  head-boroughs,  and  all  other 
his  majesty's  loving  subjects,  whom  we  require  to  be  aiding  and  assisting  in 
the  execution  of  this  our  warrant  as  occasion  shall  require."  The  warrant 
was  delivered  to  the  defendant  Staples,  the  messenger'  to  the  said  commission- 
ers, to  be  executed :  and  he,  by  virtue  thereof,  with  the  aid  of  the  other  two 
defendant^,  Nadin  and  Taylor,  who  are  pdice  officers  at  Manchester,  on  the 
17th.  of  April  1805,  arrested  the  plaintiff  at  Manchester,  and  brought  him  in 
custody  before  the  said  commissioners  at  their  next  meeting  at  Leicester :  at 
which  meeting  the  plaintiff  was  examined  before  the  said  commissioners,  and 
discharged ;  and  his  expences  allowed  him.  The  question  was  whether  the 
plaintiff  were  entitled  to  recover  t 

Littledale,  for  the  plaintiff,  contended  that  the  sumtnons  was  inoperative  for 
'  want  of  a  tender  to  the  plaintiff  of  the  reasonable  expences  of  his  journey,  and 
that  he  was  not  bound  to  go,  without  such  tender ;  by  analogy  to  the  case  of  a 
witness  subpoonaed  to  attend  a  trial,  against  .whom  the  Court  will  not  grant  an 
attachment  for  disobedience  of  it,  if  there  were  no  tender  of  the  witness's  ex- 
pences of  attending  the  trial. (a)  [Lawrence,  J.  intimated  that  the  necessity 
of  a  previous  tender  of  the  expences  in  that  case  was  derived  from  the  parti- 
cular wording  of  the  stat.  5  Eliz.  c.  9.(6)]     The  stat.   1  Jac.   1.  c.  15,(c) 

(a)  Vide  2  Tid's  iPractice  721,  ch.  35. 

(6)  The  ] 2th  sect,  provides  *Mhat  if  any  person  upon  whom  process,  &c.  shall  be 
**  served  to  testify  or  depose  concerning  any  cause,  Ac.  and  havingr  tendered  mUo  kim, 
**  according  to  his  countenanee  or  calling,  such  reasonable  sums  of  money  for  his  costs 
«  and  charges,  as  having  regard  to  the  distance  of  the  places  is  necessary  to  be  allowed 
•(  in  that  behalf,  do  not  appear  according  to  the  tenor  of  the  said  process,  having  not  a 
(*  lau^ful  and  reagonabU  let  or  impediment  to  the  contrary;  that  then  the  party  making  de- 
«*  fault  to  lose  102.*'  &c, 

(e)  8. 10,  reciting  that  by  the  stat.  13  Eliz.  c.  7,  the  commissioners  have  power  to  send 
for  such  persons  as  the  creditors  suspect  to  detain  any  of  the  bankrupt's  property,  to  ba 
examined  by  the  commissioners,  but  nave  not  good  remedy  to  compel  their  appearance  or 
examination  ;  enacts,  that  if  any,  supposed  to  have  any  part  of  the  goods,  &o.  of  the 
bankrupt,  '*  shall  after  lawful  roaming  to  the  said  persou  siven  to  come  before  the  said 
*«  commissioners,  Sui.  to  be  examined,  &c.  refuse  to  come,  &c.  having  no  lawful  impedi* 
•«  msnt,  such  as  shall  be  admitted  and  allowed  of  by  the  said  eommssioners,  and  which 
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which  gives  aathoritj  to  the  oommisMODers  of  bankrupts  to  smnmon  witnesses, 
to  be  examined  concerning  the  bankrupt's  estate,  also  directs  that  the  wit* 
nesses  shall  have  their  costs  and  charges:  and  though  silent  as  to  the  time, 
yet  the  act  ought  to  have  a  reasonable  construction.  And  in  Dyer  v.  Mis^ 
sing,  2  Blac.  Rep.  1035,  which  was  an  action  of  trespass  and  false  imprison- 
ment against  commissioners  of  bankrupt  for  an  arrest  of  the  plaintiff  under 
their  warrant  issued  for  a  similar  purpose,  the  special  plea  alleged  a  tender  of 
his  expences  to  the  witness  at  the  time  of  the  summons. 

Per  Curiam.  Nothing  turned  upon  the  tender  in  that  case.  The  objec- 
tion there  wa^,  that  the  commissioners  by  their  warrant  committed  the  witness 
to  prison,  without  first  bringing  him  before  them  to  be  examined,  as  the  act 
directs  them  to  do.  If  when  brought  before  them  he  refuses  to  be  examined, 
then  and  not  before,  they  may  commit  him.  But  there  is  nothing  in  the 
act  of  Jac.  1,  which  requires  the  expences  to  be  tendered  before  hand  to 
the  witness  at  the  time  of  the  summons ;  as  in  the  statute  5  Elizabeth,  c.  9. 
Such  tender  is  not  made  a  condition  precedent  to  the  issuing  of  the  warrant. 

2dly,  It  was  objected  that,  if  the  want  of  such  tender  did  not  make  the 
issuing  of  the  warrant  illegal,  at  least  it  was  a  sufficient  excuse  to  the  party 
for  not  obeying  the  summons.  He  might  not  have  had  money  enough  to  carry 
him. 

Per  Curiam.  If  he  had  had  no  money  to  convey  himself  to  Leicester,  that 
might  have  been  a  lawful  in^^iment,  within  the  statute ;  but  it  lay  upon  the 
plaintiff  to  shew  an  excuse  for  his  non  attendance.  Nothing,  however,  of 
that  sort  appears  in  the  case ;  it  b  only  stated  that  he  said  that  he  had  ho 
means  of  defraying  his  travelling  expences :  but  it  is  not  stated  as  a  fact  that 
he  had  none. 

3dly,  It  was  objected  that  there  ought  to  have  been  a  second  summons  to 
the  plaintiff  before  the  issuing  of  the  warrant.  The  meaning  of  the  10th 
sect,  is  not  very  distinct  in  this  respect :  the  words  are,  that  if  any  person, 
after  lawful  warning  to  come  before  the  commissioners  to  be  examined  refuse 
to  come,  &c.  having  no  lawful  impediment,  &c.  to  be  allowed  of  by  the  com- 
missioners at  the  time  of  their  assembly ;  or  that  any  such  person,  having 
knowledge  or  warning  of  any  other  assembly,  shall  not  appear  before  them  at 
such  time,  &c.  then  it  may  be  lawful  for  the  commissioners  to  commit  him. 
If  the  word  or  be  there  taken  in  the  disjunctive,  the  provision  seems  to  be, 
that  if  the  party  do  not  attend  on  the  first  summons,  and  being  warned  to 
attend  another  meeting  of  the  commissioners,  neglect  that  also,  having  no  law- 
ful impediment;  then  the  commissioners  may  issue  their  warrant  to  commit 
him  for  not  attending  the  Jirst  summons ;  which  is  not  very  intelligible. 
But  if  or  be  read  and ;  then  a  second  summons  would  be  necessary  before  a 
commitment.  The  general  practice  has  been  to  issue  a  second  summons,  upon 
the  neglect  of  the  first,  before  the  warrant  of  x^oromitment :  and  that  is  coun- 
tenanced by  the  report  of  the  case  of  Dyer  v.  Missing. 

Per  Curiam,  The  practice  has  arisen  ez  abundanti  cautela ;  but  the  act 
does,  not  require  a  second  summons.  It  is  in  the  iiisjunctive.  The  first 
branch  is  complete ;  and  the  next  may  well  be  taken  to  mean,  that  if  a  party, 
afler  having  once  before  been  summoned,  and  appearing,  or  having  lawful  im- 
pediment for  not  appearing,  be  summoned  again  and  do  not  appear,  &.C.,  having 
no  lawful  impediment,  lie  may  be  committed ;  as  well  as  if  he  neglect  to  ap- 
pear on  the  first  summons,  having  no  lawful  impediment. 
■■■'■■■»  ' 

**  rhall  be  then  signified  or  made  knunon  to  the  stud  commissioners  at  the  time  of  their  as- 
**  sembly,  Sui. ;  then  it  shaU  be  lawfiit  for  the  said  comoiissioDeni,  &c.  to  direct  their 
'*  warrantfl  to  such  persons  as  to  them  shall  be  thought  meet,  to  arrest  such  person  as  shall 
^  rnfbse  to  come,  dtc.  and  to  bring  him  before  the  said  commissioners  to  be  examined, 
**  6lc.  and  upon  his  refusal  to  liome,  or  to  be  examined,  to  commit  him  to  prison,  dtc. 
**  until  he  snail  submit  himself,  &€."  Then  s.  11,  provides  **  that  such  witnesses  as 
•*  shall  be  so  sent  for  shall  have  suck  costs  and  charges  as  the  commissioners  in  their  dis' 
••  cretion  shall  think  fit:' 
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4thly,  It  was  objected,  that  the  granting  of  the  warrant  of  commitment  is  a 
judicial  act,  and  that  the  warrant  ought  therefore  to  have  been  signed  by  the 
commissioners  when  together,  and  not  at  different  times  and  places :  for  they 
are  to  judge  whether  the  party  had  a  sufficient  excuse ;  and  also  to  whom  the 
warrant  is  to  be  directed :  and  merely  stating,  that  the  commissioners  when 
together  directed  the  solicitor  to  draw  up  the  warrant  to  be  signed  by  them,  is 
not  sufficient.  For  even  if  that  were  to  be  taken  as  an  exercise  of  their  joint 
judgment  as  to  the  propriety  of  issuing  the  warrant,  it'  does  not  appear  that 
they  exercised  any  discretion  as  to  the  person  or  persons  to  wh<Mn  the  warrant 
was  to  be  directed. 

.  Lord  Ellenborouoh,  C.  J.  The  commissioners,  I  admit,  ought  to  hold 
counsel  together,(a)  and  agree  upon  the  substance  of  the  warrant,  whether 
or  not  it  shall  issue  for  the  arrest  of  the  party ;  but  here  I  consider  that  they 
had  exercised  together  every  material  act  of  judgment,  including  the  direction 
of  the  warrant.  We  must  consider,  that  in  directing  the  warrant  to  be  made 
out,  they  gave  their  officer  every  necessary  direction  for  that  purpose,  includ- 
ing the  persons'  names  to  whom  the  warrant  was  to  be  directed  :  so  that  when 
it  came  before  them  for  their  signatures,  nothing  else  should  remain  to  be 
done  except  the  mere  act  of  signing  it :  and  this  need  not  be  done  together. 
Suppose  each,  immediately  after  writing  his  name,  had  left  the  room  where 
they  were  assembled  in  the  first  instance :  would  that  have  avoided  the  war- 
rant ?    Then  why  not  sign  it  alone  in  any  other  place  ? 

The  other  Judges  concurring. 

Judgment  of  nonsuit  to  be  entered. 

Richardson  was  to  have  argued  for  the  defendants. 


Shadgett  v.  Clipson. 

8  East,  323.    April  21, 1807. 

The  defendant  cannot  justify  an  assanlt  and  false  imprisonment  of  j9.  B.  by  shewing  a 
latitat  issued  against  C.  A.,  and  averring  that  it  was  issued  against  Ji.  B,  by  tbe  name 
of  C.  B,y  and  that  they  are  one  and  the  same  person ;  there  being  no  averment  that 
^.  B.  was  known  as  well  by  tlie  name  of  C.  B, 

TRESPASS  for  assaulting  and  imprisoning  the  plaintiff.  Plea,  that  before 
the  time  when,  fS&c.  viz.  on  the  25th  of  June,  46  Geo.  3,  one  D.  Allen  sued 
out  a  writ  of  latitat  against  the  plaintif  Josiah  Cordeux  Shfidgett,  therein 
called  by  the  name  of  John  Shadgett,  directed  to  the  sheriff  of  London,  d&c. ; 
and  so  it  set  out  the  writ,  authorising  the  sheriff  to  arrest  John  Shadgett : 
which  was  indorsed  for  bail  in  10/. ;  and  averred  the  delivery  of  it  to  the  sheriff, 
who  thereupon  before  the  return  made  his  warrant  under  seal,  &c.  directed 
to  the  defendant  Clipson  and  another,  Serjeants  at  mace,  and  thereby  command' 
ed  them  to  take  the  said  Josiah  Cordeux,  therein  called  by  the  name  of  John 
Shadgett,  to  answer  the  said  D.  Allen  in  the  plea,  6lc.  ;  which  said  warrant 
was  delivered  to  Clipson  to  be  executed,  who  before  the  return  of  the  writ 
arrested  the  said  Josiah  Cordeux  to  answer,  &.C.,  which  were  the  trespasses 
complained  of,  &c.     And  then  it  concluded  with  an  averment  that  the  said 

(a)  All  acts  of  judgment  required  of  two  or  more  persons  must  be  done  together  ;  as 
to  examine  witnesses  to  ground  an  order  of  removal ;  Rex  v.  The  Inkabitanis  of  Coin,  St. 
Aldwin's  Burr.  S.  C.  136 ;  Toground  an  order  of  bastardy  ;  Billings  v.  Prinn  and  Ano- 
ther, 2  Blac.  Rep.  1017.  In  T%e  King  v.  Forrest  and  Others,  3  Term  Rep.  39,  though  it 
was  stated  that  tne  macistrates  did  not  sign  tbe  appointment  of  overseers  of  the  poor  to* 
gether,  yet  the  other  facts  of  the  case  and  the  judgment  of  the  Court  shewed  tnat  the 
substantial  objection  was  not  that  they  were  not  together  when  the  mere  act  of  signing 
was  done ;  but  that  they  did  not  deliberate  and  concur  together  upon  tbe  propriety  of 
the  appointment.  And  such  was  the  nature  of  the  objection  in  Rex  v.  The  Inhabitants 
of  Great  Marlow,  2  East,  244. 
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Josiah  Cordeux  Shadgett  and  John  Skadgett  in  the  said  writ  and  warrant  men- 
tioned are  one  and  the  same  person,  and  not  other  or  different.  To  this  there 
was  a  general  demurrer,  and  joinder. 

Wigiey,  in  support  of  the  plea,  said,  that  the  demurrer  was  joined  in  this 
case  before  the  determination  of  the  Court  in  Dixie  v.  Scholeif{a)  in  the  last 
term ;  which  he  admitted  to  be  directly  in  point  against  him.  That  the  only 
other  case  upon  the  subject  was  Cok  v.  Hindson^  6  Term  Rep.  234 ;  but  that 
was  a  case  of  process  against  the  goods  of  the  party  by  a  wrong  name. 

Lord  Ellenborough,  C.  J.  This  case  is  exactly  the  same  as  Dixie  ▼. ' 
SchoUy  last  term ;  and  that  was  exactly  the  same  in  principle  as  Cole  v.  Hindson. 
And  there  was  the  same  averment  in  both,  that  the  process  issued  against  the 
same  person  so  misdescribed.  Process  ought  regularly  to  describe  the  party 
against  whom  it  is  meant  to  be  issued :  and  the  arrest  of  one  person  cannot  be 
justified  under  a  writ  sued  out  against  another. 

Lawrence,  J.  In  Cole  v.  Hindson  Lord  Kenyon  observed,  that  there  was 
no  averment  that  the  plaintiff  was  known  as  well  by  the  one  name  as  the  other : 
neither  is  there  any  such  averment  in  this  case.(l) 

Per  Curiam,  Judgment  for  the  Plaintiff. 


Fisher,  Executrix  of  Toten,  v.  Mowbray. 

8  East,  330.    April  21 ,  1807. 

An  infant  can  on  no  account  bind  himself  in  a  bond  with  a  penalty  conditioned  for  pay- 
ment of  interest  as  well  as  principal. 

TO  debt  on  bond  to  the  testator  for  30/.,  the  defendant  pleaded  infancy ; 
and  the  plaintiff  replied  the  condition  of  the  bond ;  whereby,  afler  reciting 
that  Toten  had  paid  14/.  to  the  churchwarden  of  the  parish  of  8t,  Botolph, 
Aldersgate,  in  consideration  of  his  taking  charge  of  an  infant  begotten  by  the 
defendant,  the  condition  was,  that  if  the  defendant  should  pay  to  the  testator, 
his  executors,  Slc.  14/.  and  interest  thereof  ^t  the  rate  of  5/.  per  cent.,  and  5s. 
for  the  stamp  of  the  bond,  it  was  to  be  void,  &.c. :  he  then  pleaded  that  the 
bond  was  so  made  by  the  defendant  to  Toten  for  securing  payment  of  the  14/. 
advanced  by  Toten,  arid  paid  and  expended  by  him  for  the  use  of  the  defend* 
ant  at  his  request ;  the  same  being  paid  necessarily  and  for  the  use  and  benefit 
of  the  defendant,  and  for  securing  the  payment  of  interest  qn  the  14/.  at  the 
rate  of  5/.  per  cent.  &c. :  and  then  alleged  a  breach  in  non-payment  of  the 
principal  and  interest,  and  the  55.  for  the  stamp.  To  this  there  was  a  general 
demurrer,  and  joinder. 

When  this  case  was  called  on.  Lord  Ellenborough,  C.  J.  asked  Clayton 
Serjt.,  who  was  to  support  the  replication,  whether  he  had  any  authority  to 
shew,  .that  a  bond  given  by  an  infant,  bearing  interest,  could  be  sustained : 
besides  other  difficulties  in  the  case  which  he  had  to  contend  with.     To  which 

Clayton,  Serjt.,  answered,  that  the  whole  current  of  authorities  shewed  that 
an  infant  might  bind  himself  by  single  bill  for  necessaries  :(b)  and  that  since 
the  construction  put  upon  the  stat.  8dz^  9  W.  3.  c.  11,  in  Roles  v.  Rolestoell, 
5  Term  Rep.  538,  and  Walcot  v.  Goulding,  8  Term  Rep.  126,  every  bond 
with  a  penalty  is  no  more  than  a  single  bill ;  and  therefore  an  infant  cannot  be 

(a)  I  was  not  in  Court  when  that  case  was  decided ;  but  the  plea  was  in  the  same  form 
as  this  :  and  the  Court,  I  was  informed,  were  clearly  of  opinion  that  it  was  no  answer  to 
the  action,  when  brought  immediately  on  the  execution  of  the  first  process ;  whatever 
it  might  be  afler  an  opportunity  of  pleading  in  abatement  had  been  suffered  to  go  by, 
without  insisting  on  the  misnomer. 

(1)  Vide  WilktY,  Lorck,  2  Taun.  400.  Seandoverv.  Wame,  2  Campb.  270.  Vide 
etiam  Delanoy  r.  Cannon,  10  East,  328.     Dring  v.  Diekenson,  11  East,  225. 

(b)  Vide  RuseeU  v.  Lee,  1  Lev.  86. 
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prejudiced  by  the  form  of  the  secaritj.  And  if  he  were  not  liable  at  all  for 
the  payment  of  interest,  that  would  not  avoid  the  security  altogether,  but  only 
go  to  the  quantum  of  damages. 

Lord  Ellenborouoh,  C.  J.  Even  if  there  were  any  foundation,  as  is  in- 
geniously contended,  for  saying  that,  since  the  staL  of  William,  the  bond  in 
a  penalty  with  a  condition  is  in  effect  a  single  bill,  and  could  be  available 
against  an  infant  upon  the  account  here  disclosed :  still  this  goes  beyond  all 
the  authorities  in  charging  the  infant  with  interest  And  this  objection  goes, 
not  merely  to  the  quantum  of  damages,  but  to  avoid  the  whole  security ;  for 
the  judgment  must  be  for  the  sum  due  upon  the  bond,  and  part  of  that  sum  is 
due  for  interest,  for  which  an  infant  cannot  give  a  security. 

Per  Curiam,  Judgment  for  the  I>efendant(ii) 

Burraugh  was  to  have  argued  for  the  Defendant. 


Hie  King  r.  The  Inhabitants  of  St.  Margaret,  Leicester. 

8  East,  332.    April  22, 1807. 

Where  one  of  two  ckurehwardeKM  was  also  appointed  overseer  of  the  poor,  a  certificate 
of  settlement  signed  by  both  is  a  nullity,  and  does  not  prevent  an  apprentice  serving 
the  certificated  man  in  the  certificated  parish  from  gaining  a  settlement  therein  ;  for 
the  certificate  act  8  &  9  W.  3.  c.  30,  requires  the  certificate  to  be  under  the  hands  and 
seals  of  the  churchwardens  and  overseers,  or  the  major  part  of  them,  or  of  the  over- 
seers where  there  are  no  churchwardens ;  and  there  must  be  at  least  two  overseers  at 
the  time. 

TWO  justices  by  their  order  removed  Sarah  the  wife  of  David  Billson, 
and  Thomas  her  infant  son,  from  St,  Margaret's  to  KtyKam  in  the  county  of 
Leicester-,  The  sessions,  on  appeal,  quashed  the  order,  subject  to  the  opinion 
of  this  Court  on  the  following  case.  It  was  proved  that  the  derivative  set- 
tlement of  1>,  BiUson  was  at  Keyham,  And  the  appellants  then  proved  an 
indenture  of  apprenticeship  by  which  D.  BiUson  was  bound  to  one  J,  HaUam, 
of  Ossington  parish  in  Nottinghamshire;  under  which  BiUson  served  more 
than  40  days  in  Ossington,  The  respondents,  to  set  aside  this  settlement, 
produced  the  following  certificate  granted  to  Ossington  parish : — Nottingham/- 
shire,  to  wit .  We,  John  Redfem  and  Stephen  Sharpe,  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Gotham  in  the  county  of  Nottingham, 
do  hereby  own  and  acknowledge  J,  Hallam  and  Elizabeth  his  wife  to  be  our 
inhabitants  legally  settled  in  the  parish  of  Gotham  in  the  countv  of  Nottingham 
aforesaid,  6lc.  (concluding  in  the  usual  form,)  dated  the  26th  of  June  1775 ; 
and  directed  to  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
Ossington  in  the  county  of  Nottingham ;  and  it  was  signed  and  sealed  by 
John  Redfem  and  Stephen  Sharpe,  and  allowed  by  two  justices  of  the  peace, 
in  the  usual  form.  It  was  proved  that  Stephen  Sharpe  and  John  Redfem  were 
appointed  the  two  churchwardens  for  Gothatn  parish  for  the  year  1775,  and 
that  the  said  Stephen  Sharpe  was  also  appointed  the  sole  overseer  in  the  same 
year.  The  question  reserved  by  the  Sessions  was.  Whether  the  certificate 
were  valid? 

Rough  (with  whom  was  Darett),  in  support  of  the  order  of  Sessions,  was 
stopped  by  the  Court,  who  referred  to  Rez  v.  CUfton,  2  East,  168,  as  having 
in  effect  decided  this  question. 

Vaughan,  Serjt.  {Balguy,  Oumey,  and  Beauclerk  were  with  him)  contra, 

(«)  Vide  Co.  Lit.  173,  a.  A  bill  is  commonly  taken  for  a  single  bond  without  any 
condition.  An  inftnt  may  bind  himself  to  pay  for  noQessaries,  ^kc.  but  if  he  bind  him- 
self in  an  obligation  or  other  writing  with  a  penalty  for  the  payment  of  any  of  these,  that 
obligation  shall  not  bind  him.  And  in  Truemam.  v.  Hurst,  1  Term  Rep.  40,  it  was  held 
that  tutumpMii  on  an  accoant  stated  would  not  lie  against  an  infant.  [Vide  WUUamson 
▼.  Watu,  1  Campb.  65S^  and  the  reporter's  note  thereto,  p.  5S3.]   . 
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admiued  that  that  case  pressed  against  him ;  but  obsef  red  that  it  was  the  ease 
of  an  appointment  of  a  single  o?e»eer  for  a  township ;  and  he  alone  granted 
the  certificate,  though  there  were  two  churchwardens  for  the  parish  at  large: 
whereas  here  both  the  parish  officers  concurred :  and  the  stat.  43  Eliz.  c.  3, 
constitutes  the  churchwardens  to  be  overseers.  But  finding  the  Ck>urt  deci- 
dedly against  them,  he  and  the  other  counsel  acquiesced. 

Lord  Ellenborovoh,  C.  J.  The  words  of  the  stat.  43  Eliz.  c  2,  are  that 
the  churchwardens  of  evetj  parish,  and  four,  three,  or  two  substantial  house- 
holders there  shall  be  called  overseers  of  the  poor,  and  are  to  take  charge  of 
them.  Then  the  certificate  act,  8  d&  9  W.  3.  c.  30,  requires  that  a  certificate 
shall  be  granted  under  the  hands  and  seals  of  the  churchwardens  and  overseers 
of  the  parish,  or  the  mcffor  part  of  them :  how  then  can  we  say,  that  that 
which  is  directed  to  be  done  by  two  overseers  at  least,  joined  to  the  church- 
wardens, or  the  major  part  of  them,  can  be  done  by  one  overseer  and  one 
churchwarden  only;  or  by  two  churchwardens,  one  of  whom  acted  in  the 
double  character  of  chui'chwarden  and  overseer  ? 

Lawkenoe,  J.  The  statute  of  King  William,  which  must  govern  us  in 
this  question,  has  expressly  ^iven  the  power  of  granting  certificates  to  the 
churchwardens  and  overseers  jointly,  or  the  mtyor  part  of  them :  and  io  case 
there  be  no  churchwardens  it  gives  the  same  power  to  the  overseers  alone,  of 
whom  there  must  at  least  be  two :  but  in  no  event  does  it  give  this  authority 
to  the  churchwardens  without  the  overseers. 

Per  Curiam,  Order  of  Sessions  oonfirmed.(l) 


Daniel  v.  Dodd. 

8  East,  334.    April  99, 1807. 


A  defendant  arrested,'  held  to  bail,  and  rendered,  and  afterwardi  iuperBeded  for  want  of 
being  charged  in  execution,  cannot  be  held  to  bail  again  upon  bills  of  exchange  given 
by  him,  before  be  was  rendered,  as  a  collateral  security  for  the  damages  and  costs  re- 
covered against  him  in  the  former  action,  and  upon  agreement  for  a  suy  of  exeention 
till  dcfkult  made  in  payment  of  the  bills. 

THE  defendant  was  arrested  for  a  debt  at  the  suit  of  the  plaintiff,  and  held 
to  special  bail ;  and  after  a  verdict  for  the  plaintiff  in  June  1803,  he  agreed 
to  accept  firom  the  defendant  three  bills  of  exchange  as  a  collateral  security  for 
the  damages  and  costs ;  and  it  was  agreed  that  execution  should  not  issue  until 
default  made  in  payment  of  the  bills.  In  Michaelmas  term  1803,  after  the 
bills  had  been  accepted,  the  defendant's  bail  rendered  him  in  their  discharge 
to  the  warden  of  the  Fleet  On  the  14th  of  February  1804,  the  defendant  • 
was  superseded  for  want  of  being  charged  in  execution ;  and  upon  the  23d  of 
February  last,  he  was  arrested  upon  the  two  bills.     And  thereupon 

Com$fn  moved,  on  a  former  day,  that  the  defendant  might  be  discharged  on 
filing  common  bail ;  and  cited  Hall  v.  Howes,  2  Stra.  1030,  and  Taylor  v. 
Wasteueys,  ibKl21&:  in  the  latter  of  which  the  defendant  was  arrested  for 
25/.  and  lay  in  gaol  till  he  was  superseded ;  after  which  he  gave  the  plaintiff  a 
note  for  20/.,  who  held  him  to  bail  in  a  fresh  action  upon  it :  but  the  Court 
discharged  him  on  common  bail ;  saying,  that  it  was  but  a  further  security, 
and  did  not  extinguish  the  former  cause  of  action.  And  he  also  referred  to 
Chambers  v.  ^Robinson,  2  Stra.  782;  Crutchjield  v.  Seyward,  2  Wils.  93,  and 
Blandford  v.  Foot,  Cowp.  73. 

Reader  now  shewed  cause,  and  relied  upon  Collins  v.  Powell,  2  Term  Rep. 
756,  where  a  cause  in  which  the  defendant  had  been  holden  to  bail  having 
been  referred  to  arbitration,  and  the  arbitrator  having  awarded  above  10/.  to 
the  plaintiff,  the  defendant  was  again  held  to  bail  in  an  action  on  the  award ; 

(1)  Vida  the  King  v.  The  InkMumtt  of  BinMey,  18  EaM,  361. 
Vol.  IV.  66 
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the  Court  sayuig,  that  it  was  an  entire  new  cause  of  action ;  and  distinguish- 
ing it  from  th6  common  case  of  an  action  on  a  judgment. 

Lord  Ellenborouoh,  C.  J.  said,  that  the  award  in  that  case  might  hare 
heen  pleaded  in  bar  of  the  original  cause  of  action ;  but  here  the  giving  the 
l>ills  could  not  have  been  so  pleaded  in  bar  :  they  did  not  give  a  new  so  much 
as  an  alternative  cause  of  action :  they  were  nothing  more  than  a  further 
security  for  the  same  cause  of  action,  according  to  the  case  in  Strange,  which 
is  strongly  in  point ;  and  gives  a  rule  which  is  best  calculated  to  prevent  <^ 
pression. 

Per  Curiam,  Rule  absolute. 


Gray  v.  Cook. 

8£ut,336.    April  S3, 1S07. 


A  market  gardener  who  rented  a  stand  with  a  shed  over  it  in  FUet-markel,  at  an  annual 
rent ;  which  he  occupied  three  timei  a  week  on  market  days  till  10  o'clock  in  the 
morning ;  after  which,  and  on  all  other  days,  it  was  occupied  by  others  :  does  not  keep 
a  stand  within  the  meaning  of  the  London  Court  of  Requests  act  39  d&  40  Geo.  3.  c. 
104,  so  as  to  be  privileged  to  be  sued  there  for  a  debt  under  5^. 

THE  plaintiff  having  recovered  less  than  5/.  in  an  action  brought  in  this  Court 
against  the  defendant,  a  market  gardener,  living  at  Btmumdsey  in  Surry,  the 
latter  obtained  a  rule  nisi  in  Hilary  term  last  for  entering  a  suggestion  upon  the 
roll  under  the  statutes  3  Jac.  I.  c.  15,  and  99  and  40  G.  3.  c.  104,  (local  acts,) 
that  the  original  cause  of  action  did  not  exceed  5/.,  and  that  the  same  was  reco- 
verable in  the  London  Court  of  Requests  :  which  application  was  grounded  on 
an  affidavit  of  the  defendant's  occupation  of  certain  market  stands  (as  they  are 
usually  called)  in  Fleet-market,  which  he  held  under  the  corporation  of  Lon- 
don at  an  annual  rent.  It  appeared,  however,  upon  sliewing  cause  in  the  same 
term  that  these  stands  were  only  used  by  the  <^fendant  on  market  days,  three 
times  a  week,  till  a  certain  hour  in  the  morning ;  and  that  after  that  hour  on 
those  days,  and  at  all  times  on  other  days,  these  stands  were  open  to  other 
persons  :  but  it  not  distinctly  appearing  what  description  of  stands  these  were, 
and  how  occupied,  the  Court  directed  the  caselto  stand  over  till  this  term  for 
a  further  affidavit  of  these  facts  :  expressing  their  clear  opinion  to  be,  that  if 
the  party  had  no  permanent  occupation  of  the  stand,  but  that  it  was  occupied 
at  other  times  by  other  persons ;  this  was  not  such  a  **  keeping  of  a  stand  "  as 
was  within  the  meaning  of  the  act  of  parliament.  It  now  appeared  by  an 
additional  affidavit  that  the  defendant  rented  six  garden  stands  in  Fleet-market 
from  the  corporation  of  London,  under  an  agreement  with  the  clerk  of  the 
market,  at  an  annual  rent,  with  a  stipulation  for  three  months'  notice  to  quit 
on  either  side.  That  these  stands  are  about  six  feet  square,  with  a  roof  over 
them,  but  open  at  the  sides,  and  the  goods  are  pitched  on  the  ground.  That 
the  market  days  for  green  grocery  are  three  times  a  week,  during  the  season  ; 
and  the  defendant  on  those  days  occupies  the  stands  till  about  ten  o'clock  in 
the  morning,  at  which  time  all  carts  and  Avaggons  are  directed  to  be  cleared 
away :  and  after  that  time  the  stands  are  occupied  by  other  persons,  as  they 
are  on  other  days  of  the  week  than  the  green  market  days.  It  also  appeared 
that  the  plaintiff  knew  of  the  defendant's  keeping  these  stands  in  this  manner 
before  the  action  was  brought 

The  Attorney-General  and  Gvmey  shewed  cause  against  the  rule ;  and 
Marryat  was  heard  in  support  of  it. 

Lord  Ellenborough,  C.  J.  The  act  of  the  39  and  40  Geo.  3,  goes  far 
enough  as  it  is,  and  we  must  not  carry  it  to  a  more  extravagant  length  by  con- 
struction. Having  began  with  providing  for  the  fair  and  obvious  cases  of 
debtors  inhabiting  and  reaiding  within  the  city,  it  contemplated  also  the  case 
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of  those  who  were  substantially  carrying  on  their  business  there  in  the  day- 
time, though  they  might  sleep  elsewhere  at  night.  It  therefore  extended  the 
privilege  of  being  sued  in  the  Court  of  Requests  to  those  who  kepi  even 
stands  and  sheds  for  the  sale  of  their  goods  all  the  day  long;  where  those  who 
had  business  to  transact  with,  or  demands  to  make  upon,  them  might  know 
where  to  find  them  at  all  reasonable  hours.  But  this  defendant  does  not  keep 
a  stand  for  the  whole  day.  After  10  o'clock  in  the  morning  he  is  no  longer 
to  be  found  there ;  but  others  occupy  his  place.  I  do  not  object  to  this  keep- 
ing, as  of  a  shed,  but  to  the  keeping  itself.  He  has  too  short  an  enjoyment  of 
the  stanct  to  come  within  the  fair  meaning  of  the  statute  as  one  keeping  a 
stand.  It  meant  to  include  only  persons  virtually  domiciled  there  during  the 
day ;  though  not  having  the  convenience  of  sleeping  there.  It  would  be  giv- 
ing a  dangerous  latitude  of  interpretation  to  the  act,  if  such  a  case  as  this 
were  held  to  be  within  it. 

Grose,  J.  This  is  not  a  keeping  of  a  stand  within  the  act ;  the  meaning 
of  which  was  to  avoid  unnecessary  expence  and  vexation,  by  obliging  cred^ 
tors  who  sued  for  small  sums  to  bring  their  actions  within  the  local  jurisdic- 
tion where  the  defendants  resided  or  generally  carried  on  their  business.  As 
in  the  instance  of  coblers,  who  have  their  regular  stands  in  the  town  where 
they  work  all  day  at  their  employment,  though  they  sleep  elsewhere  at  night. 
But  that  does  not  apply  to  the  situation  of  the  defendant. 

Lawrence,  J.  The  construction  of  the  act  contended  for  would  be  very 
inconvenient  for  debtors  themselves ;  for  they  may  be  warned  to  appear  to  the 
suit  by  leaving  the  notice  or  summons  at  die  stand  which  they  keep ;  but  a 
defendant  would  have  but  little  chance  of  seeing  a  notice  left  at  such  a  stand 
as  this  is  described  to  be ;  which  is  occupied  (he  greater  part  of  every  market 
day,  and  the  whole  of  every  other  day,  by  other  persons. 

Le  Blanc,  J.  The  keeping  mentioned  in  the  statute  must  mean  at  least 
such  a  permanent  keeping  as  the  nature  of  the  stand,' or  other  subject  matter, 
will  reasonably  admit  of;  Bnd  oaq  never  apply  to  the  case  of  a  man  who  is 
away  from  the  stand  the  greater  part  of  the  week,  and  the  greater  part  of  any 
day  in  the  week.(])) 

Rule  discharged. 


West  and  Another,  Executors  of  Moore,  v.  Moore. 

8  East,  339.    April  24, 1807. 

The  devisor  having  devised  certain  eitates  to  ^.  in  fee  \  and  to  hia  ezecutora  *'  all  bis  mo- 
ney," &c.  stock  upon  his  farm,  with  the  implements  of  husbandry,  and  aU  other  his 
personal  estate  of  what  nature  or  kind  soever,  in  trust  to  pay  debts  and  legacies,  6lc.  : 
held  that  the  devise  of  the  stock  vpon  his' farm  carriea  the  standing  crops  of  corn 
growins  there  at  the  time  of  his  death  from  the  devisee  of  the  land  to  the  executors  ; 
although  there  were  assets  sufficient  to  pay  all  the  debts  and  legacies  without  that  aid. 

THE  plaintiffs  brought  an  action  for  money  had  and  received  by  the 
defendant  to  their  use,  as  executors,  in  order  to  try  their  title  to  standing  corn 
growing  on  the  testator's  premises  at  the  time  of  his  death,  claimed  by  them 
under  the  will  of  the  testator,  against  the  defendant  the  devisee  of  the  real 
estate.  The  plaintiffs  were  non-suited  at  the  trial  before  Le  Blanc,  J.  at  the 
last  summer  assizes  at  Worcester,  subject  to  the  opinion  of  the  Court  on  this 
case.  The  testator,  James  Moore,  by  his  will  dated  the  28th  of  March  180] , 
after  devising  several  estates  to  the  defendant  in  tail,  devised  as  follows: 
"  Also  I  give  and  devise  unto  my  said  cousin  Edward  Moore  aforesaid  (the 
**  defendant)  all  those  my  several  estates  situate  in  the  parishes  of  Great  Sheb- 
*'  ley  and  Martley  in  the  county  of  Worcester,  and  now  in  my  own  occupa- 

(1)  Vide  Holden  v.  AVirnMii,  13  East,  161.     Skinner  v.  Davis,  2  Taun.  196. 
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"  iion,  and  in  the  occopatiotis  of  my  respective  tonantft  /.  B.,  E.  8.^  aad  /.  Jf. ; 
"  to  hold  to  him,  hb  heirs  aad  assigns  for  e?er."  The  testator  then  devised 
several  other  estates  to  different  persons :  and  after  devising  to  the  plaintifia 
(naming  them  as  his  exieoutors)  certain  freehold  estates  therein  described,  and 
all  other  his  freehold,  ieasehdd,  or  copyhold  estates  not  thereinbefore  disposed 
of,  in  trust  to  sell »  and  apply  the  monies  arising  from  such  sale  in  the  dis- 
charge of  his  debts,  funeral  expencea,  and  legacies ;  he  proceeded  as  follows : 
**  And  also  I  give  and  bequeath  unto  my  said  executors  all  my  monies,  and 
"securities  for  money,  household  goods,  furniture,  plate,  china,  linen,  and 
**  Hock  tqfon  mf  farm^  with  the  implements  of  husbandry,  «nd  oU  other  my 
*^  personal  estaie  of  whai  nature ^mr  kind  soever,  or  whatsoever;  in  trust,  to 
'<  sell  and  dispose  of  the  same,  and  to  a^y  the  monies  arising  therefrom  to 
"  the  payment  of  my  just  debts,  funeral  expences,  and  the  expences  of  proving 
"and  executing  this  my  will,  and  also  in  the  discharge  of  the  respective 
**  legacies  hereinafter  by  me  given  and  bequeathed."  The  testator  then  gave 
several  legacies,  and  added,  "And  my  mind  and  will  is,  that  the  idter* 
"  mentioned  legacies  shall  be  paid,  as  soon  after  my  decease  as  my  executors 
"  can  with  propriety  sell,  dispose  of,  and  convert  into  money,  the  real  and 
"  personal  estates  left  to  them  in  trust  for  that  purpose.  And  in  case  the 
"  monies  arising  from  th6  sale  of  my  said  estates,  left  in  trust  to  be  sold  aa 
"aforesaid,  shall  amount  to  more  than  will  pay  my  just  debts  and  legacies, 
^*  then  I  give  the  surplus  or  residuum  unto  ray  executors  hereinafter  named, 
"  to  pay  and  apply  the  same  unto  such  person  or  persons  aa  I  shall  hereafter 
"  appoint  under  my  hand  and  seal,  duly  executed,  by  way  of  codicil  to  this 
"  my  will."  The  testator  die<)  the  27th  Jufy  180$,  seised  in  fee  of  the  several 
estates  devised  by  him,  and  nol^  having  made  any  codicil  to  his  will,  or  other- 
wise altered  it.  Immediately  upon  bis  death  the  defendant  enttf  ed  into  pos- 
session of  the  several  estates  al  Cheai  IStehley  and  Martiey  so'devised  to  him. 
At  which  time  there  were  growing  upon  the  lands  in  Greai  Skebky  several 
crops  of  wheat,  oats,  beans,  and  peas,  which  were  shordy  afterwards  cut  and 
sold  by  him,  and  231/.  17«.  received  by  him  for  the  same.  Exclusive  of  that 
sum,  there  was  a  considerable  surplus  of  the  testator's  personalty,  after  pay- 
ment of  all  his  debts  and  legacies,  without  selling  any  of  the  real  estates 
devised  in  trust  to  be  sold  to  pay  debts  and  legacies.  If  the  Court  were  of 
opinion  that  the  plaintifi&  were  entitled  to  recover  the  value  of  the  standing 
crops,  then  a  verdict  was  to  be  entered  for  the  plaintifis  for  the  said  sum  of 
231/.  175.  But  if  the  Court  were  of  opinion  that  the  standing  crops  passed  to 
the  devisee  of  the  land,  then  the  nonsuit  was  to  remain. 

Puller,  for  the  plaintifTs,  said,  that  it  was  clear  that  as  between  the  executor 
and  the  heir,  if  there  were  no  devisee  of  the  land,  the  executor  would  be 
entitled  to  the  standing  crops  of  corn,  Co.  Lit.  55.  b.  and  3  Atk.  16,  (which 
was  not  disputed  :  and  Loid  Ellenborough,  C.  J;  referred  to  Gilb.  L.  of  Evid. 
214, 15,  aa  collecting  the  authorities,  and  giving  the  best  explanation  of  the 
distinction.)  The  only  reason  why  standing  crops  shall  pass  from  an  execu- 
tor to  the  devisee  of  the  land,  as  was  held  in  Spencer's  case.  Winch.  51,  is 
upon  the  presumption  that  it  was  the  will  of  the  testator  that  he  who  takes  the 
land  should  take  the  crops  which  belong  to  it :  because,  as  it  is  said  in  Gil- 
bert's L.  of  Evidence,  214,  every  man's  donation  should  be  taken  most  strongs 
ly  against  himself.  But  the  rule  being  founded  in  presumption,  that  may  1^ 
rebutted  as  in  other  cases  by  any  thing  in  the  will  which  shews  that  the  devi- 
sor meant  that  the  executors  should  have  the  crops.  And  here  the  devise  of 
the  land  to  the  devisee  is  in  general  terms :  but  to  the  executors  he 
devises  by  express  words,  the  stock  on  his  farm,  and  all  other  his  personal 
estate  of  what  nature  or  kind  soever.  The  mere  devise  of  all  his  personalty 
by  express  words  to  his  executors  would  have  rebutted  the  presumption  arising 
from  the  general  devise  of  the  land :  but  when  coupled  with  the  devise  to 
them  of  the  stock  on  his  farm,  the  case  is  stronger.     Again,  the  devise  to  the 
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ezecQlora  is  for  the  payment  of  debts,  and  therefore  should  have  the  largest 
interpretation  to  increase  the  fand :  and  the  ultimate  sufficiency  of  the  fand, 
without  this  aid,  will  not  vary  the  construction  of  the  words.  He  relied  on 
the  case  of  Cox  v.  CroodtaheXo)  befiore  Lord  HoU^  as  in  point  to  shew  that  a 
devise  by  one  of  tht  stock  of  kisfarm  to  his  executrix  would  carry  the  stand- 
inir  crops  to  her  from  the  devisee  of  the  land.  And  this  is  adopted  in  Bull. 
N.  P.  34. 

Wigley,  contra,  endeavoured,  to  distinguish  this  from  Cox  v.  Goodsahe : 
because  there  the  devise  of  the  stock  of  the  farm  was  not  to  the  devisor's 
mother,  as  exocuirix,  but  it  was  expressly  given  to  her  beneficially  for  her  life, 
as  a  devisee,  and  not  subject  to  the  control  of  his  other  executor,  during  her 
life  :  she  therefore  stood  in  the  most  favoured  situation  of  a  devisee :  but  here 
the  personal  estate  which  the  executors  take  is  immediately  chargeable  with 
the  payment  of  debts,  d&c  The  case  of  Cox  v.  Goodsahe  admits  the  general 
rule,  but  proceeds  on  the  idea  that  the  standing  crops  there  were  expressly 
devised  away  frqpi  the  devisee  of  the  land,  by  the  devise  to  the  mother  of  the 
stock  of  hisfearms.  But  that  is  a  strained  construction  of  those  words,  which 
are  usually  taken  to  mean  moveable  stock  only.  -  Standing  corn  is  not  seiza- 
ble  under  tiJUri  facias,  but  only  under  a  levari  facias :  it  was  not  distraina- 
ble  at  common  Itfw,  but  is  made  so  by  statute. 

Lord  Ellenborouoh,  C.  J.  The  case  of  Cox  v.  Qoodsahe  befcnre  Lord 
Holt  is  in  terras  so  much  the  same  as  this,  that  it  must  conclude  it :  though 
but  for  that  case  I  should  have  been  more  inclined  to  think  that  stock  on  the 
farm  meant  moveable  stock.  The  distinction  between  the  heir  and  devisee  of 
the  land  in  this  respect  is  capricious  enough,  c  In  4he  testator  himself  the 
standing  com,  though  part  of  the  realty,  subsists  for  some  purposes  as  a  chat- 
tel interest,  which  goes  on  his  death  to  his  executors  as  against  the  heir : 
though  as  against  the  executors  it  goes  to  the  devisee  of  the  land,  who  is  in 
the  place  of  the  heir.  This  is  founded  upon  a  presumed  intention  of  the  devi- 
sor in  favour  of  his  devisee.  But  this  again  may  be  rebutted  by  words  which 
shew  an  intent  that  the  executor  shall  have  it.  So  the  matter  stands  upon  the 
authorities.  '  The  only  difference  between  the  case  before  Lord  HoU  and  the 
present  is,  that  tha'e  the  mother,  to  whom  the  standing  corn  was  conveyed  by 
the  devise  of  the  stock  on  his  farm,  was  not  the  sole  executor ;  but  if  she  did 
not  by  her  will  make  a  disposition  for  the  payment  of  certain  sums  which  he 
bequeathed,  it  was  to  go  to  his  ether  executor  for  the  same  purpose  :  there  is 
therefore  no  material  distinction  between  the  cases :  and  a  construction  having 
been  once  put  upon  these  words,  the  question  is  now  concluded. 

The  other  Judges  concurring, 

A  verdict  was  entered  for  the  plaintiffs  for  28H.  ]7i. 


Braddick  v.  Thompson. 

8Eatt,344.    April  28, 1807. 

Partiality  and  improper  conduct  in  an  arbitrator,  in  uakiog  bit  award  without  bearins 
the  defendant  and  bia  witnesses,  cannot  be  pleaded  in  bar  to  an  action  on  the  bono, 
conditioned  for  tbe  performance  of  tbe  award  :  but  is  only  matter  for  application  to 
the  equitable  jurisdiction  of  the  Court  to  set  aside  tbe  award.  Neither  can  a  parol 
agreement  between  the  parties  to  waive  and  abandon  tbe  award  be  pleaded  to  snob 
aetioD. 

TO  debt  on  bond,  the  defendant  craved  oyer  of  the  bond  and  condition ; 
which  latter,  reciting  that  differences  had  arisen  and  were  depending  between 
the  plaintiff  and  the  defendant  and  other  underwriters  on  certain  policies  of 

(a)  Before  £bb,  C.  J.  11  W.  3,  cited  firom  Lord  HolVs  MS.  in  Crosby  v.  Wadswora, 
6  East,  604,  note. 
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insurance  on  ships  and  freight,  in  which  the  plaintiff  was  interested,  and  that 
they  had  agreed  to  refer  the  same  to  the  arbitration  of  J*.  K,  and  R.  H. ;  was, 
that  the  bond  should  be  void  if  the  defendant  and  the  other  underwriters  did 
abide  by  and  perform  the  award :  the  submission  to  which  was  made  a  rule  of 
Court ;  and  then  he  pleaded,  )st,  nan  est  factum,  2dly,  that  the  arbitrators 
made  no  award.  3dly,  that  although  the  arbitrators  did  make  and  publish  their 
award,  (which  was  set  out  in  the  plea,  and  directed  a  certain  sum  to  be  paid 
by  the  defendant  to  the  plaintiff,  on  the  defendant's  subscription  to  the  policy,) 
yet  that  they  did  not,  before  making  the  same,  appoint  any  time  for  hearing 
the  defendant  or  his  witnesses  or  proofs,  touching  the  matters  referred,  or  for 
proceeding  in  the  reference :  and  that  the  said  award  was  nnde  without  the 
arbitrators  having  heard  or  examined  any  witnesses  or  proofs,  on  behalf  of  the 
defendant,  and  without  their  having  given  him  any  opportunity  of  producing 
any  witnesses,  d&c,  or  of  examining  or  observing  upon  the  plaintiffs  witnesses 
and  proofs,  &c. :  And  that  after  the  making  of  the  award,  and  before  the  time 
appointed  for  the  payment  of  the  money  thereby  awarded  to  the  plaintiff,  and 
before  the  last  day  of  the  term  next  after  such  award  made  and  published,  the 
plaintiff  and  defendant  mutually  consented  and  agreed  to  waive,  reUnquisk  and 
abandon  the  said  award,  and  all  claim  and,  benefit  on  either  side  upon  or  by 
virtue  thereof,  and  to  discharge  and  acquit  each  other  from  the  performance  of 
the  same  :  and  that  the  said  award  was  thereupon  waived  and  abandoned^  and 
the  performance  thereof  relinquished  by  the  plaintiff  and  defendant,  and  that 
no  other  award  concerning  the  same  matters  has  been  made,  &c.  A  4th  plea 
stated,  that  the  award  was  made  without  hearing  the  defendant,  or  giving  him 
an  opportunity  of  producing  his  witnesses,  (as  before,)  not  stating  the  subse- 
quent waiver  of  it :  and  a  5th  plea  relied  on  the  waiver  as  before  stated,  after 
the  award  was  made.  The  plaintiff  by  his  replication  took  issue  oil  the  Ist 
plea  :  and  to  the  second,  pleaded  an  award  as  set  out,  made  within  time,  by 
which  the  arbitrators  awarded  the  defendant  to  pay  a  certain  sum  to  the  plaiof 
tiff:  and  demurred  to  the  3d,  4th,  and  5th  pleas ;  stating  for  special  causes  of 
demurrer,  that  the  defendant  in  his  dd  and  5th  pleas,  has  relied  on  a  supposed 
consent  and  agreement  to  waive,  relinquish,  and  abandon  the  award,  and  has 
not  pleaded  the  same  to  be  made  by  any  deed,  or  made  a  profert  of  any  such 
deed  :  and  in  the  3d  and  4th  pleas  has  pleaded  matter  arising  from  supposed 
misconduct  or  neglect  of  the  arbitrators  to  avoid  the  award :  which  it  is  not 
competent  to  him  to  plead :  the  same,  if  it  existed,  being  matter  of  applica- 
tion to  the  Court  to  set  aside  the  award,  and  not  matter  of  plea;  particularly 
as  the  defendant  has  not  imputed  fraud  to  the  arbitrators,  or  shewn  that  he 
had  any  witnesses  or  proofs  to  produce  before  them ;  nor  has  alleged  that  he 
did  not  know  of  their  meetings  to  make  the  award.     Joinder  in  demurrer. 

The  Court  f  stopping  Wigley  in  support  of  the  demurrer,  asked  Marry  at, 
who  was  to  support  the  third  plea,  whether  the  matter  therein  disclosed  could 
serve  otherwise  than  as  ground  on  which  to  have  applied  to  the  equitable  juris- 
diction of  the  Court  for  the  purpose  of  setting  aside  the  award  :(1)  but  sng* 
gested  that  it  could  not  be  pleaded  in  bar  to  the  award. (2)  And  Lawrence,  J. 
mentioned  WiUs  v.  M'Carmick,  2  Wils.  148,  where  the  Court  said,  that  the 
partiality  of  an  arbitrator  could  not  be  pleaded  to  an  action  on  the  award. 

Marry ai  observed,  that  in  Chicot  y.  Lequesne,  2  Ves.  315,  Lord  JIarduncke 
only  said,  that  he  khew  of  no  case  of  that  sort ;  but  he  thought  it  would  be 
very  strange  if  there  could  be  no  defence  at  common  law  against  an  action 
upon  a  corrupt  award..  And  he  argued,  that  an  award  made  without  hearing 
one  of  the  parties  was  as  no  award. 

The  Court  however  being  strongly  against  him  on  this  point,  he  next  relied 

(1)  Vide  Ridma  v.  Fain,  3  Atk.  494.  Anon.  3  Atk.  644.  Ives  v.  Medtalft,  1  Atk.  64. 
BvUiley  y.  Stetoart,  1  Day,  132.    BuUdey  v.  Starr,  2  Day,  553. 

(2)  Vide  BuUcUy  v.  Stewart,  1  Day,  130.  J^Tewland  v.  Diniglass,  2  Johns.  62.  Barlow 
V.  Todd,  3  Johns.  367.     De  Long  v.  Stanton,  9  Johns.  38. 
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on  the  waiver  and  relinquishment  of  the  award  by  the  parties,  or  as  upon  an 
accord  and  satisfaction.  But  all  the  Court  were  satisfied,  that  the  defendant 
could  not  plead  a  collateral  agreement  by  parol  to  invalidate  a  claim  arising 
upon  deed.(a)  That  his  only  remedy  was  by  bringing  a  cross  actibn  upon  the 
agreement  against  the  plaintiff,  for  suing  upon  the  bond,  in  breach  of  such 
agreement ;  for  it  is  not  even  pleaded  as  accord  and  satisfaction ;  but  only  as 
an  agreement  to  waive,  without  any  act  done  :  which  is  mere  figurative  lan- 
guage. On  the  first  ground  Lord  EUenhoraugh,  0.  J.  added,  that  it  was  not 
inconsistent  with  the  facts  admitted  by  the  demurrer  that  the  parties  might 
have  delivered  in  their  statements  in  writing,  by  consent,  to  the  arbitrator 
who  might  have  decided  upon  them.  But  supposing  that  case  were  excluded, 
how  could  the  injustice  of  an  arbitrator  be  pleaded  against  one  of  the  parties, 
without  at  least  implicating  him  in  that  misconduct ;  which  was  not  attempted 
to  be  done  by  this  plea.  And  still  the  defendant  could  not  get  rid  of  the 
award,  unless  by  shewing  that  the  arbitrator's  not  hearing  him  made  it  no 
award.  But  Jiis  Lordship  suggested  that  the  defendant  might  not  be  without 
remedy,  if  a  proper  case  were  laid  by  afiidavit  before  the  Cpurt,  upon  a  motion 
for  discharging  so  much  of  the  rule  ibr  making  the  submission  to  the  award 
a  rule  of  Court  as  restrained  the  defendant  from  filing  a  bill  in  Equity. (6) 

Judgment  for  the  Plaintifil 


Horn  V.  Hughes. 

SEaal,  347.    April  28, 1 507. 

If  a  debt  be  reduced-  by  part  payment  below  5L  before  the  action  brought,  the  case  it 
within  the  London  Court  of  Requests  act,  39  &  40  G.  3.  c.  104. 

UPON  a  rule  for  entering  a  suggestion  on  the  London  Court  of  Requests 
act  39  &  40  Geo.  3.  c.  104,  that  the  original  cause  of  action  did  not  exceed 
5/.,  and  that  the  same  was  recoverable  in  that  Court ;  it  appeared  that  the 
original  sum  due  from  the  defendant  to  the  plaintiff  was  6/.  Os.,  but  the  plaintiff's 
witness  proved  that  2/.  had  been  paid  by  the  defendant  before  the  action  was 
brought.  Marryat^  who  shewed  cause  against  the  rule  moved  by  Wtgley, 
said,  that  Clark  v.  Askew^{c)  where  a  part  payment  which  reduced  the  debt 
below  405.  before  the  action  brought  was  held  to  bring  the  case  within  the 
Sautkwark  Court  of  Reque?t»  act,  ^  Geo.  2.  c.  47,  turned  upon  the  warding 
of  that  act,  which  was  different  from  the  London  act :  which  says,  (s.  12,)  ''  that 
"  if  any  action  shall  be  commenced  in  any  other  Court  than  the  said  Court  of 
''  Requests  for  any  debt  not  exceeding  5/.  dLc.  then  the  plaintiff  shall  not  by 
"  reason  of  any  verdict  for  him  be  entitled  to  any  costs,"  &.c.  And  here  the 
action  was  commenced  for  more  than  5/. ;  ^nd  it  could  not  be  told  what  the 
balance  might  be  before  the  trial. 

Lord  Ellenborough,  C.  J.  It  is  unnecessary  to  say  what  we  might  have 
thought,  if.it  had  appeared  that  the  plaintiff  had  a  reasonable  ground  for  bring- 
ing his  action  for  more  than  5/.,  but  that  from  the  absence  of  a  witness  or  other 
cause,  without  his  default,  he  had  failed  in  proving  his  whole  demand:  but 
here  it  appears  that  less  than  that  sum  was  due  at  the  time  of  bringing  the 
action  by  means  of  a  part  payment  of  which  he  must  have  been  cognizant. 

Rule  absolute. 
f    •  — - — — 

(a)  Vide  Blake's  case,  6  Co.  43,  b.  Roe  v.  Harrison,  2  Term  Rep.  425,  and  Heard  v. 
Wadkam,  1  £a8^  619. 

(b)  Such  an  application  was  accordingly  niade„  and  a  rule  nisi  granted  in  the  ensuing 
term )  which  the  Court  seemed  disposed  to  have  made  absolute ;  but  the  plaintiff's 
counsel  agreed  to  refer  the  matter  to  another  arbitrator. 

(c)  Ante  28. 


448  CASES  IN  EASTER  TERM 

Scare  v.  Prentice. 

8£ait,d48.    April  89,1807. 

An  action  on  the  ctM  Uei  againit  a  snrgooB  for  crow  ignorance  and  want  of  skill  in  hia 
profewion  at  well  aa  for  negligence  and  careleflsneas,  to  the  detriment  of  a  patient , 
though  if  the  evidence  be  of  negligence  only  ;  which  was  properly  left  to  the  junr  and 
negatived  by  them  ;  the  Court  will  not  grant  a  nek  trial  because  the  jhry  were  Greet- 
ed thi^t  want  of  skill  alone  would  not  sustain  the  action. 

THIS  was  Hn  action  on  the  case  brought  by  the  plaintiff,  a  Bhoemaker^  against 
the  defendant » whom  he  had  employed  as  a  surgeon,  for  negligently,  ignorantly 
and  unskilfully  reducing  a  dislocated  elbow  and  fractured  arm  of  the  plaintiff, 
of  which  he  had  undertaken  the  cure.  The  cause  was  tried  before  Heathy  J. 
at  the  last  assizes  at  Hertford ;  and  a  rerdict  having  been  given  for  the  de- 
fendant under  the  direction  of  the  learned  Judge ;  that  direction  was  now  im* 
peached,  and  a  rule  nisi  for  setting  aside  the  verdict  and  granting  a  new  trial 
was  moved  for  by  Gumey,  upon  the  ground  that  there  was  evidence  laid  before 
the  jury  of  the  tmskilful  treatment  of  the  |ilaintiff  by  the  defendant ;  but  that 
they  were  told  by  the  learned  Judge,  that  unless  negligence  were  proved,  they 
could  not  examine  into  the  want  of  skill:  and  the  evidence,  he  now  admitted, 
did  not  substantiate  the  charge  of  negligence,  though  it  proved  the  want  of 
skill.  And  he  referred  to  SUUer  v.  BdE^,2  Wils.  359,  to  shew  that  an  action 
lay  against  a  surgeon,  for  ignorance  and  unskilfulness  in  his  profession :  and 
to  Bull.  N.  P.  73,  where  tl^  genera]  rule  is  laid  down,  that  in  aU  cases  where 
a  damage  accrues  to  another  by  the  negligence,  ignorance,  or  misbehaviour  of 
a  person  in  the  duty  of  his  trade  or  cidling,  an  action  on  the  case  will  lie :  as 
if  a  farrier  kill  my  horse  by  bad  medicines,  or  refuse  to  shoe,  or  prick  him  in 
the  shoeing. 

The  Court  granted  a  rule  nisi.  And  now,  upon  the  Judge's  Report  being 
read,  the  ease  appeared  to  be  this : 

The  plaintiff's  brother-in-law  proved,  on  his  behalf,  that  on  the  9d  of  April 
1805,  the  defendant  attended  the  plaintiff,  who  had  fallen  from  a  horse,  and 
told  the  deftindant  that  his  arm  was  broken  :  the  defendant  said  that  he  thought 
the  arm,  which  was  swollen,  was  not  broken,  and  applied  vinegar  to  it,  and 
bound  it  with  tape.  That  the  plaintiff  was  under  the  defendant's  care  for  ten 
weeks  without  being  cured  :  he  could  not  bend  his  arm  or  work  at  his  tt'ade. 
That  he  then  applied  to  Mr.  Kingstom,  another  surgeon,  and  after  some  time 
could  work,  and  put  his  arm  to  his  head.  On  cross  enamination  the  same 
witness  proved  that  the  defendant  was  first  sent  for  at  night,  and  came  direct- 
ly :  that  he  regularly  attended  the  plaintiff  every  day  but  one  till  the  latter 
applied  to  Mr.  Pidcock,  another  surgeon,  who,  about  nine  or  ten  days  after  the 
Accident,  attended  and  assisted  with  the  defendant  in  setting  the  elbow.  Mr. 
Kingston,  the  surgeon,  then  proved  that  in  July  1805,  the  plaintiff  was 
brought  to  him  a  cripple  in  his  arm,  one  bone  of  which  was  broken  obliquely 
below  the  elbow.  That  the  plaintiff's  arm  was  almost  straight :  he  could  not 
turn  his  wrist,  and  had  no  motion  in  the  elbow.  That  the  witness  broke  the 
callous  aqd  set  it.  again,  and  made  (what  the  witness  himself  des^ibed  as)  a 
very  fine  cure,  which  was  spoken  of  about  the  country.  He  imputed  the  fail- 
ure of  the  defendant  in  his  attempt  to  cure  the  plaintiff  to  negUgente  and 
carelessness ;  an  apprentice  boy  (he  said)  might  have  known  better :  that  the 
bone  might  have  been  set  within  five  hours  afier  the  accident ;  though  he 
admitted  that  the  swelling,  if  much,  must  first  be  reduced,  which  might  take 
a  fortnight.  And  he  recommended  the  plaintiff  to  bring  an  action.  He  also 
spoke  to  a  conversation  with  the  defendant,  who  considered  it  as  a  very  diffi- 
cult dislocation  to  reduce ;  and  said  that  he  would  make  a  compensation  to 
the  plaintiff.    The  learned  Judge  told  the  jury  that  the  gist  of  the  action  was 
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negligence ;  of  which  direct  evidence  might  be  given ;  or  it  might  be  inferred 
by  the  jury,  if  the  defendant  had  proceeded  without  any  regard  to  the  com- 
mon  ordinary  rules  of  his  profession.  That  unskilfulness  tuone,  without  neg- 
ligence,  toauid  not  nudtUain  the  action.  And  that  he  was  at  a  loss  to  state  to 
the  jury  what  degree  of  skill  ought  to  be  required  of  a  village  surgeon.  But 
that,  whether  or  not  his  direction  were  accurate  in  this  respect,  at  any  rate 
the  witness  Kingston  imputed  only  negKgenee  and  carelessness  to  the  defend- 
ant and  Pidcock,  in  not  discovering  the  fracture  of  the  bone  of  the  arm  when 
they  reduced  the  dislocated  elbow ;  which  there  was  no  doubt  was  properly 
reduced ;  and  that  considering  ail  the  circumstances  of  the  case,  he  did  not 
think-that  such  gross  negligence  was  imputable  to  the  defendant  as  to  make  him 
liable  in  damages  to  the  plaintiff.  The  report  concluded  by  stating  that  the 
jury  found  a  verdict  for  the  defendant,  much  to  the  Judge's  satisftiction ;  who 
intimated  that  the  vaunting  language  of  the  witness  Kingston  must  have 
diminished  his  credit  with  the  jury. 

Skepherdf  Serjt.  and  Espinasse  were  now  to  have  shewn  cause :  but  though 
ail  the  Court  seemed  to  be  satisfied,  as  well  now  as  when  the  rule  was  moved 
for,  that  the  action  well  lay  for  unskilfulness  in  the  profession  of  a  surgeon ; 
yet  upon  a  revision  of  the  evidence  as  reported,  they  asked  of  the  plaiotiflTs 
counsel  what  evidence  there  was  of  toaat  of  skill  in  the  defendant;  Kingston^ 
the  surgeon,  only  imputing  to  him  negligence  and  carelessness ;  which  the 
learned  Judge  had  stated  to  be  a  ground  of  action,  and  had  left  to  the  jury  for 
their  consideration  ;  but  which  the  jury  had  negatived  ;  as  indeed  the  evidence 
well  warranted  them  in  doing. 

Gumey^  in  support  of  the  rule,  said,  that  it  was  to  be  collected  from  the 
whole  of  Kingston's  evidence  that  he  imputed  want  of  skill  to  the  defendant ; 
and  that  was  shewn  by  the  expression  naed  by  him,  that  an  apprentice  boy 
might  have  knoWn  better.  That  so  much  skill  at  least  was  required  of  a  sur- 
geon as  to  be  able  to  tell  whether  or  not  an  arm  was  broken  or  an  elbow  dis- 
located. But  it  was  enough  that  the  question  of  want  of  skill  was  wholly 
withdrawn  from  the  consideration  of  the  jury. 

Lord  Ellenborouoh,  C.  J.  The  surgeon  who  was  examined  specifically 
imputed  the  failure  of  the  cure  to  negUgence  and  carelessness,  whatever  other 
expressions  he  may  have  used  in  the  manner  of  giving  his  evidence,  upon 
which  the  learned  judge,  has  commented.  Therefore,  however  we  may  differ 
from  the  learned  Judge,  as  I  certainly  do,  in  thinking  that  an  ordinary  degree 
of  skill  is  necessary  for  a  surgeon  who  undertakes  to  perform  surgical  opera- 
tions ;  which  is  proved  by  the  case  in  Wibon,  and  indeed  by  all  analogous 
authorities ;  in  the  same  manner  as  it  is  necessary  for  every  other  man  to  have 
it  in  the  course  of  his  employment ;  as  the  farrier  who  undertakes  to  cure  my 
horse  must  have  common  skill  at  least  in  his  business,  and  that  is  implied  in 
hi)B  undertaking :  and  although  I  am  ready  to  admit  that  a  surgeon  would  be 
liable  for  crassa  ignorantia^  and  would  be  justly  responsible  in  damages  for 
having  rashly  adventured  upon  the  exercise  of  a  profession  without  the  ordi- 
nary qualification  of  skill,  to  the  injury  of  a  patient :  yet  the  question  did  not 
arise  upon  the  evidence  in  this  case ;  for  no  want  of  skill  was  imputed  to  the 
defendant ;  and  therefore  the  opinion  of  the  learned  Judge  upon  that  point 
does  not  dfect  the  merits  of  the  verdict  upon  the  evidence  in  the  cause. 

The  other  Judges  concurred ;  and  Grose,  J.  referred  to  8  Blac.  Com.  (ch. 
9.  p.  163,  4,)  as  confirming  the  general  doctrine.(l) 

Rule  discharged. 

(1)  Vide  Esp.  Dig.  601,  or  vol.  2.  p.  222,  of  JVeio  York  edit.    Upscombe  v.  Holmu,  2 
Campb.  44 1,  and  the  reporter's  note  thereto,  p.  442,  3. 
Vol.  IV.  67 
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Doe,  on  the  Demises  of  M.  Burrough  and  Barbara  his  Wife,  v. 

George  Reaide. 

8  East,  353.    April  29, 1807. 

i/9.,  a  copyholder  for  life,  remainder  to  £.,  surrenders  his  own  and  B.'w  estate,  (over  which 
latter  he  had  no  controul,  and  by  which  he  let  in  B.'s  remainder)  and  takes  a  new 
copy  for  the  lives  of  himself,  C,  and  B.,  successively  ;  and  on  ^.'*  death,  after  twenty 
years  had  run  against  J9.,  B.  enters  on  the  possession  then  vacant.  Held  that  as  against 
C,  who  had  no  possession  and  no  title,  B.  might  defend  his  legal  title,  couoled  with 
possession,  in  ejectment ;  however  20  years  adverse  possession  by  A.  might  have  bar- 
red B,*s  possessory  right,  as  against  him  ;  or  might  have  disabled  B,  if  he  had  conti- 
nued out  of  possession,  from  recovering  in  ejectment. 

THIS  was  an  ejectment  brought  to  recover  the  possession  of  certain  copyhold 
premises  in  the  manor  of  Damaran  and  Martin  cum  Tidpitt,  called  Butchers^ 
dLC.  in  the  county  of  Wilts,  on  the  demises  of  Burrough  and  his  wife,  and  of 
the  husband  alone,  dated  the  2d  of  Janumry  1807.  At  the  trial  before  Sutton^ 
B.  at  Salisbury ,  the  title  as  to  Butchers  stood  thus.  A  copy  of  the  court  roll 
was  produced,  dated  the  24th  of  October  1735,  whereby  George  Reade,  the 
grandfather  of  the  defendant  and  of  Barbara,  the  lessor,  took  the  premises  in 
question,  to  hold  to  him  and  his  sons  G.  G.  Reade  and  W,  Reade  successively, 
during  their  lives,  and  the  life  of  the  longest  liver.  On  the  13th  of  January 
1777,  (6r.  G.  Reade  the  eldest  son  being  dead)  W,  Reade,  having  issue,  the 
defendant  George  Reade,  and  the  lessor  Barbara,  purchased  by  copy  of  that 
date  the  reversion  of  the  said  premises,  on  the  determination  of  the  estate  of 
G,  Reade,  the  grandfather,  and  of  his  own  estate  for  life  therein ;  to  hold  to 
the  defendant  George,  his  son,  then  an  infant,  during  his  natural  life ;  and  the 
defendant  was  thereupon  admitted  to  the  same.  On  the  19th  of  January 
1786,  W.  Reade  surrendered  his  own  life  estate  and  the  reversionary  estate  of 
the  defendant  George  his  son,  then  a  minor,  and  took  another  grant  of  the 
lord  by  copy  of  that  date,  to  hold  to  himself,  the  lessor  Barbara,  and  the  de- 
fendant George  successively;  and  was  admitted  thereon.  W.  Reade  con- 
tinued in  possession  till  his  death  on  the  28th  of  March  1806,  whereupon  the 
defendant  entered.  The  verdict  was  taken  for  the  plaintiff  for  all  the  premi- 
ses, with  liberty,  as  to  Butchers,  for  the  defendant  lo  move  to  set  it  aside,  if 
the  Court  should  be  of  opinion  with  him.     Accordingly,  on  a  former  day, 

Burrough  (and  Pell  was  with  him)  moved  for  a  new  trial ;  on  the  ground, 
that  the  purchaise  of  the  reversionary  estate  by  William  Reade,  the  father,  in 
1777,  to  hold  to  the  defendant  George  Reade  his  son,  was  according  to  Dyer 
V.  Dyer, (a)  and  that  class  of  cases,  an  advancement  of  the  son  by  the  father, 
which  gave  the  son  the  legal  and  beneficial  interest  in  the  premises,  unless  a 
custom  in  the  manor  had   been  shewn,  by  which  he  would  be  taken  to  hold 

(a)  In  the  Exchequer,  JVbv.  1788,  MS.  S.  C.  1  Watk.  on  Cop.  216,  and  I  P.  Wms.  113, 
5th  edit,  in  notis.  The  authority  of  this  case  was  recognized  by  Lord  Kenyan  in  a  sub- 
sequent case  in  B.  R.  of  Swift  on  the  Demise  of  Farr  v.  Davis,  HilL  39  Geo.  3,  where  it 
was  held,  that  Where  three  lives  in  a  copy  are  to  take  successively,  and  a  father,  who  is 
the  sole  purchaser,  put3  in  the  lives  of  himself  and  his  two  sons,  in  general  the  sons 
shall  take  beneficially,  unless  it  appear  by  any  concurrent  act  of  the  father  that  he  did 
not  so  intend  it ',  as,  in  that  case,  by  taking  at  the  same  court  a  licence  from  the  lord  to 
himself  and  his  mother  (who  had  her  widowhood  right  in  the  copyhold)  to  lease  for  70 
years.  In  which  case,  if  the  father  afterwards  grant  a  lease  by  way  of  mortgage 
pursuant  to  such  licence  to  lease,  and  there  be  a  custom  in  the  manor  for  the  first  taker 
to  dispose  of  the  estate  as  against  the  other  lives ;  such  custom  may  so  far  operate  as  to 
devest  the  legal  estate  of  the  lives  in  reversion  and  ^ive  it  to  the  lessee.  Or  if  there 
were  any  doubt  of  that ;  or  if  the  licence  of  the  lord  might  be  construed  to  extend  only 
to  the  first  taker  of  the  new  ao^y  jointly  with  his  mother,  and  the  first  taker  alone  exe- 
cuted such  licence  after  her  death  ;  yet  a  court  of  equity  (even  if  the  surviving  life,  (the 
son,)  succeeded  at  law  on  his  strict  legal  title,)  would  make  the  son,  the  surviving  life, 
convey  to  his  father's  lessee,  and  pay  ul  the  costs  in  law  and  equity.    MS. 
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only  for  his  father.  And  as  no  such  custom  was  proyed,  the  father  could  not 
surrender  the  legal  estate  of  the  son.  But  it  was  objected,  that  by  the  surren- 
der, of  the  father's  life  estate,  the  son's  reversion  was  let  in,^  in  1786 :  that 
after  that  time  the  father's  possession  was  adverse  to  his ;  and  that  the  son  was 
barred  by  not  having  entered  within  20  years  after  his  right  accrued :  but 
during  part  of  that  time  the  defendant  was  an  infant :  and  the  father  who  had 
a  life  estate  did  not  die  till  1806 :  and  the  defendant  was  not  obliged  to  take 
advantage  of  the  father's  forfeiture. 

The  Court  said,  that  they  supposed  that  the  lessor  of  the  plaintiff  relied  upon 
the  surrender  of  the  father's  prior  life  estate,  which  was  thereby  absolutely 
determined,  and  the  defendant's  reversion  let  in  immediately .>  But  at  any  rate, 
as  the  defendant  had  taken  peaceable  possession  of  the  premrses  on  his  father's 
death,  and  had  both  the  legal  and  equitable  title  in  him,  they  saw  no  objec- 
tion to  his  retaining  the  possession ;  and  therefore  granted  a  rule  to  shew 
cause,  d&c. 

Dampier  now  shewed  cause,  and  relied  on  the  adverse  possession  of  the  de- 
fendant's father  for  above  20  yeard,  under  whom  the  lessor  Barbara  immedi- 
ately claimed ;  the  defendant's  life  having  been  postponed  to  hers  in  the  new 
copy  taken  by  Wm.  Reade  in  1786;  and  to  which, done  his  possession  must 
be  attributed.  Then,  if  the  defendant's  right  of  entry  were  ousted,  as  it  was, 
so  that  he  could  not  have  maintained  ejectment,  it  cannot  vary  the  question 
that  he  got  into  possession  after  the  20  years  adverse  possession  had  run  against 
him,  which  had  transferred  the  possessory  right  to  the  lessor. 

Lawrence,  J.  This  reasoning  might  have  applied,  and  the  difficulty 
would  have  existed,  if  George  Reade  had  been  now  a  plaintiff  instead  of  a 
defendant  in  ejectment ;  and  were  contending  against  any  person  who  had  an 
adverse  possession  against  him  :  but  what  possession  has  Barhctra  Burrough 
against  him?  She  is  in  effect  a  stranger  to  the  estate,  having  no  present 
title,  and  can  have  no  right  to  recover  in  ejectment  against  one  who  is  admitted 
to  have  the  legal  title,  and  is  also  ip  possession.  The  question  might  have  arisen 
in  the  lifetime  of  Wm,  Reade,  the  father,  after  20  years  adverse  possession  by 
him  :  but  upon  his  death,  there  being  no  person  in  possession,  there  was  nothing 
to  hinder  the  defendant  from  asserting  his  right  by  entering  peaceably  into  a 
vacant  possession ;  and  now  he  has  both  the  legal  title  and  the  possession. 

The  Court  all  agreed,  that  the  defendant,  being  lawfully  in  possession^ 
might  defend  himself  upon  his  title,  though  20  years  had  run  against  him 
before  he  took  possession  ;  such  20  years  possession  not  being  the  possession 
of  the  lessor  of  the  plaintiff.  Rule  absolute. 


Goodtitle,  on  the  Demise  of  Wright,  v.  Otway. 

8  East,  357.    April  29, 1807. 

After  verdict  in  ejectment  for  a  messuage  and  tenement,  the  Court  will  give  leave  to 
enter  the  verdict  according  to  the  Judge's  notes  for  the  messuage  only,  (pending  a 
rale  to  arrest  the  judgment),  without  ohliging  the  lessor  of  the  plaintiff  to  release  the 
damages. 

THIS  ejectment  was  brought  for  a  messuage  and  tenement;  on  which, 
after  verdict,  it  was  moved  to  arrest  the  judgment,  for  the  uncertainty  of  the 
description,  upon  the  authority  of  Goodtitle  v.  WaUon,  2  Stra.  834,  and  Doe 
y,  Plouman^  1  East,  441 :  and  a  rule  nut  having  been  granted,  it  was  moved  by 
Jekyll^  pending  that  rule,  to  enter  the  verdict,  according  to  the  Judge's  notes, 
for  the  messuage  only.  JElast  shewed  cause  against  the  latter  rule,  and  cited 
Wood  V.  Payne,  Cro.  Eliz.  186,  and  Burhury  v.  Yeomens,  1  Sid.  295,  to  shew 
that  the  verdict  could  not  be  entered  for  the  messuage  only,  unless  the  lessor 
of  the  plaintiff  released  the  damages,(a)  which  were  entnre,  and  could  not  be 

(a)^The  costs  follow  the  damages  by  the  statute  of  Gloucester. 
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severed  by  the  act  of  the  Court ;  the  plaintiff  haviag  brought  the  ejectment  for 
lands  as  well  as  for  a  hoase,  and  the  whole  case  having  gone  to  the  jarj, 
upon  a  question  of  heirship,  and  no  distinct  evidence  given  as  to  any  messuage. 
The  Court,  however,  made  the  rule  absolute  for  entering  up  the  verdict  for 
the  messuage  only,  without  obliging  the  lessor  of  the  plaintiff  to  release  the 
damages ;  which  being  merely  nominal  in  this  case,  they  said,  would  follow 
the  verdict  for  the  messuage,  in  the  same  manner  as  if  the  question  had  occnr- 
r^ed  at  the  trial,  and  the  verdict  had  in  the  first  instance  been  taken  for  the 
neosuage  only.(i)    The  other  rule  of  course  fell  to  the  ground. 


Cobb  V.  Stokes. 

8£att,358.    April  30, 1807. 


Wbero  a  demise  is  for  a  certain  time,  no  notice  to  quit  if  neeetsary  at  or  before  th«  ead 
'  of  the  term  to  put  an  end  to  the  tenancy ;  but  a  demand  of  poaeeasion  and  notice  in  writ- 
ing, &c,  are  neceBsary  to  entitle  the  landlord  to  double  rent  or  value  ;  andanch  demand 
nia;^  be  made  for  that  puroose  above  six  weeka  aAerwards,  if  the  landlord  have  done  no 
act  m  the  mean  time  to  acicnowledge  the  continuation  of  the  tenancy ;  and  he  will  there- 
upon be  entitled  to  double  value  as  from  the  time  of  such  demand,  if  the  tenant  hold 
,  over ;  but  if  the  rent  were  before  reserved  qoarterly,  and  snch  demand  be  made  in  the 
middle  of  a  quarter,  the  landlord  cannot  lecover  aingle  rent  for  th»  antecedent  frac- 
tion of  auch  quarter. 

IN  debt  for  50/.,  the  declaration  stated,  that  on  the  25th  of  September  1805, 
it  was  agreed  between  the  plaiDtiff  and  the  defendant,  that  the  defendant 
should  take  and  hold  a  messuage,  with  the  appurtenances,  &c.  at  Sydenham, 
as  the  same  were  then  late  in  the  possession  of  one  Turner,  for  one  year  and  no 
longer,  from  the  24th  of  June  then  last ;  by  virtue  of  which  agreement  the 
defendant  entered  and  continued  in  possession  until  the  24th  of  June  1806^ 
when  the  term  ended.  That  the  plaintiff  on  the  11th  of  August,  whilst  the 
defendant  was- in  possession,  gave  notice  and  demand  in  writing  for  delivering 
possession  to  the  plaintiiT;  but  the  defendant  did  not  deliver  up  the  possession, 
but  held  over  for  three  months.  That  the  annual  value  of  the  messuage,  &c. 
was  20/.,  and  the  plaintiff  became  entitled  to  10/.  as  double  rent,  &c.  There 
was  a  second  count  for  20/.  for  use  and  occupation ;  and  a  third  count  for  use 
and  occupation  upon  a  quantum  meruit.  The  defendant  pleaded  nil  debet: 
and  also  a  set-off  to  the  two  first  counts,  for  money  paid  for  the  plaintiff  at 
his  request  to  O.  W,  Meriton,  then  being  the  ground  landlord  of  the  premi- 
ses, for  and  on  account  of  the  ground  rent  reserved  out  of  the  same ;  and  for 
money  paid ;  and  upon  an  account  stated.  There  was  a  similar  set-off  to  the 
last  count. 

At  the  trial  before  the  Lord  Chief  Baron  at  Maidstone  the  plaintiff  proved  the 
agreement,  as  stated  in  the  declaration,  to  occupy  the  premises  for  one  whole  year 
from  the  24th  of  June  1805  to  the  24th  of  Jtin«  1806,  and  no  longer,  at  the  rent 
of  8/.  85.  a  year,  (pavable,  quarterly) ;  and  also  proved  a  demand  of  possession, 
and  notice  given  by  him  to  the  defendant  to  quit  on  the  1 1th  of  ^4 ugust  1806,  or 
to  pay  double  rent.  The  plaintiff's  demand  was  reduced  by  a  payment  of  10/. 
lOs.  by  the  defendant  to  Meriton  the  ground  landlord,  to  4/.  lis.  3c/.,(a)  for 

(1)  Vide  JadcsMi  d.  Moore  v.  Van.  Bergen,  1  Johns.  Ca.  101.  TMot  v.  Wkeder.  4 
Day,  446. 

(«)  It  was  thus  calculated  at  the  trial ;  S  t.  4. 

One  year's  single  rent  to  the  24th  of  Junt  1806 8    8    0 

Double  rent  from  the  94th  of  June  to  the  3d  of  JS'ovemher^  when  the  writ 

issued  ,  6  13    3 

15    1    S 
Deduct  for  ground  rent  paid 10  10    0 

Verdict  taken  for  balance  of 4  11     3 
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which  the  jury  gafo  a  general  verdict  The  questions  in  this  case  were,  whe- 
ther  the  demise  being  for  a  year  and  no  longer,  any  notice  to  quit  were  neces- 
sary at  the  end  of  the  term ;  or  whether  the  subsequent  notice,  so  late  after 
the  24th  of  Junt  as  the  11th  of  August^  did  not  come  too  late ;  especially  for 
the  purposd  of  making  the  defendant  a  trespasser  by  relation,  so  as  to  fix  him 
with  double  rent :  or,  if  liable  to  pay  double  rent  at  all,  whether  the  defend- 
ant were  liable  to  pay  it  before  the  time  of  actual  notice  and  demand  of  pos*' 
session?  The  defendant  had  leave  to  move  the  Court  to  enter  a  verdict  for 
him,  if  they  should  so  thbk  fit.  A  rule  nisi  was  accordingly  obtained  for 
this  purpose,  which  was  supported  by  Shepherd^  and  BayUy^  Serjts.,  and  op* 
posed  by  Garrow,  Hoiroyd,  and  C9myn. 

It  was  admitted,  on  the  part  of  the  defendant,  that  the  demise  having  been 
specifically  for  one  year,  no  previous  notice  was  necessary  to  put  an  end  to  the 
tenancy  at  that  period ;  but  that  the  landlord  might  have  immediately  maintained 
an  ejectment  in  case  the  tenant  had  then  refused  to  quit.  But  it  was  contended, 
that  the  landlord  having  omitted  to  put  an  end  to  the  tenancy  at  that  time,  and 
having  suffered  the  tenant  to  continue  so  long  after  as  the  11th  of  August,  must 
be  taken  to  have  agreed  to  his  continuing  in  possession  upon  the  original  terms, 
and  could  not  entitle  himself  by  any  subsequent  notice  in  the  middle  of  a  year 
to  double  rent ;  for  that  would  be  to  entrap  the  tenant,  and  make  him  a  tres- 
passer by  relation,  when  he  had  reason  to  consider  that  he  was  holding  over 
with  his  landlord's  consent  That  in  Cutting  v.  Derby,  2  Blac.  Rep.  1075, 
the  Court  considered  it  more  proper  for  the  landlord  to  give  notice  even  before 
the  expiration  of  the  term,  to  prevent  surprize  on  the  tenant.  That  this  was 
not  a  case  within  the  stat.  4  Geo.  2.  c.  28,  which  charged  the  tenant  with  dou- 
ble the  yearly  value  in  case  of  his  mlfully  holding  over :  for  that  was  only 
meant  to  apply  to  cases  where  the  holdmg  over  was  plainly  wrongful  and  with- 
out colour  of  title :  and  at  any  rate  would  only  apply,  by  the  very  terms  of  it, 
after  the  demand  made,  and  notice  in  writing  to  deliver  up  possession :  whereas 
the  plaintiff  took  a  verdict  upon  a  calculation  for  double  rent  as  from  the  24th 
of  June  instead  of  the  11th  of  August,  But  if  he  were  not  entitled  to  double 
rent  as  from  the  24th  of  June,  this  inconsistency  would  follow  upon  the  claim 
of  it  from  the  Uth  of  August,  that  the  defendant  must  be  acknowledged  as 
tenant  after  the  24th  of  June  when  the  year  ended ;  which  must  be  taken  to 
be  upon  the  terms  of  his  former  holding,  which  made  the  rent  payable  quar- 
terly ;  and  yet  in  the  middle  of  a  quarter  he  would  become  a  trespasser :  but 
he  could  not  be  both  tenant  and  trespasser  by  implication  during  the  same,  or 
any  part  of  the  same  period.  That  if  the  plaintiff  were  not  entitled  to  any 
double  rent,  then  the  set-off  was  sufficient  to  cover  his  demand :  for  only  a 
year  and  a  quarter's  rent  was  due  before  the  bringing  of  the  action,  and  that 
was  covered  by  the  10  guineas  paid  for  the  ground-rent ;  and  the  rent  being 
reserved  quarterly,  the  landlord  could  not  recover  for  a  fraction  of  a  quarter. 
But  that  at  any  rate  the  verdict  was  taken  for  too  much. 

It  was  admitted  on  the  other  side  that  the  plaintiff  was  only  entitled  to 
double  rent  from  the  11th  of  August,  when  the  notice  to  quit  with  .a  demand 
of  possession  was  given.  They  insisted  however  at  first  on  single  rent 
between  the  24th  of  June  and  the  11th  of  ilti^tis^;  but  in  this  they  were 
over-ruled  by  the  Court ;  who  being  with  the  plaintiff  upon  the  other  points, 
no  further  argument  was  had  upon  them. 

The  Court  were  finally  of  opinion,  that  the  demise  being  for  one  year  and 
no  longer,  a  notice  to  quit  was  not  necessary  at  the  end  of  the  year  in  order  to 
put  an  end  to  the  tenancy  :(a)(l)  but  that  a  demand  of  possession  was  neces- 

(a)  See  the  saitae  rule  laid  down  by  Lord  Mansfield  in  Messenger  v.  ArmMtrong^  1  Term 
Rep.  54,  and  in  Right  ▼.  Darby,  ibid.  1G2.  In  the  latter  of  which  hit  lordship  also  said ; 
**  If  there  be  a  lease  for  a  year,  and  hy  consent  of  both  parties  the  tenant  continue  in  poa- 
aession  afterwards,  the  law  implies  a  tacit  renovation  of  the  contract ;  they  are  supposed 
to  have  renewed  the  old  agreement  which  was  to  hold  for  a  year,"  dec. 

(1)  [See  ace.  Bedford  v.  MeEUherron,  2  S.  d&  R.  50.  Logan  v.  Herron.  8  do.  459. 
Lesley  v.  Randolph,  4  R.  126.    ElUs  v.  Pmge,  2  Pick.  71.— W.] 
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sary  in  order  to  entitle  the  plaintiff  to  double  rent  or  valae.  That  such  de- 
mand however  need  not  be  made  for  that  porpoee  on  or  before  the  expiration 
of  the  term,  but  might  be  made  afterwards;  (the  landlord,  as  Lord  EUenbo-. 
rough  observed,  not  haying  in  the  mean  time  done  any  act  to  recognize  the 
defendant  as  continuing  to  be  his  tenant :)  and  that  here  the  plaintiff  having 
on  the  1 1th  of  August  demanded  the  possession,  and  given  notice  in  writing 
to  the  defendant  to  deliver  up  the  premises,  had  complied  with  all  which  the 
act  of  the  4  Geo.  2.  c.  28,  required  of  him :  after  which  the  defendant  must 
be  taken  to  have  wilfully  held  over ;  and  then  the  statute  entitled  the  plaintiff 
to  the  double  value  from  that  time*  But  .they  also  held  that  if  the  plaintiff 
took  his  verdict  for  the  double  value  from  the  11th  of  August^  he  could  not 
recover  the  single  rent,  as  upon  an  implied  tenancy  with  reference  to  the  for- 
mer holding,  for  the  fraction  of  the.  quarter  between  the  24th  of  June  and  the 
llih  of  August.  The  verdict  therefore  was  directed  to  be  altered  accord- 
ingly :{a)  ou  which  the  rule  was  discharged. 


Howell  and  Others  v.  Harding. 

8  East,  362.    May  1, 1807. 

The  plaintiff*  in  entitled  to  set  off  interlocutory  costs  in  the  same  cause,  payable  by  him 
to  the  defendant,  against  the  debt  and  costs  recovered  by  bim  on  the  final  result  of  the 
cause ;  notwithstanding  the  objection  of  the  defendant's  attorney  on  tbe  ground  of  hia 
lien,  which  only  attaches  on  the  general  result  of  the  costs,  Adc.  of  tbe  c«,use. 

GURNEY,  on  the  part  of  the  plaintiff,,  had  obtained  a  rule,  calling  on  the 
defendant  to  shew  cause  why  17/.  due  to  the  latter  from  the  plaintiff,  as  costs 
for  not  proceeding  to  trial  in  this  cause,  pursuant  to  notice  given  at  a  former 
time,  should  not  be  deducted  from  30/.,  for  which  a  verdict  had  ultimately 
been  entered  for  the  plaintiff  by  the  direction  of  an  arbitrator  to  whom  the 
cause  had  been  referred  :  and  that  no  attachment  should  issue  against  the  plain- 
tiff for  the  non-payment  of  the  said  17/.  This  was  moved  on  an  affidavit  that 
the  defendant  had  sold  off  all  his  property,  and  was  believed  to  be  about  to 
abscond  :  and  that  the  plaintiff  had  no  other  means  of  securing  himself. 

Lowes  opposed  the  rule,  on  behalf  of  the  defendant's  attorney,  for  whom  he 
claimed  a  Hen  on  these  costs  :  and  cited  Mitchell  v.  Oldfield,  4  Term  Rep. 
123  ;  Read  v.  Dupper,  6  Term  Rep.  361 ;  Randle  v.  FuUer,  ib.  456,  and  other 
cases,  to  shew  that  the  attorney  has  such  a  lien  against  the  adverse  party. 

But  all  the  Court  agreed,  that  the  attorney's  lien  only  attaches  upon  the 
balance  of  the  costs  accruing  in  the  same  cause,  which  are  ultimately  to  be 
paid  over  to  the  one  or  other  party  in  that  cause  :  and  that  the  cause  is  not 
to  be  split,  so  as  to  give  the  attorney  of  either  party  a  lien  upon  interlocutory 
costs,'  although  ultimately  his  client  should  be  bound  to  pay  costs  to  a  greater 
amount  to  the  adverse  party.  None  of  the  cases,  they  said,  went  this  length, 
and  it  would  be  unjust  to  extend  the  lien  so  far.  Mitchell  v.  Oldfield  was  an 
attempt  to  set  off  the  debt  and  costs  in  another  suit  between  the  parties  against 
the  attorney's  lien  in  the  subsisting  suit;  which  was  not  allowed.  And  so  was 
Randle  v.  Fuller,  That  the  attorney  was  only  a  representative  character,  and 
had  a  right  to  represent  his  client  in  this  respect  upon  the  general  and  final 

(a)  The  plaintiff  remitted  32.  U.  tid,  and  took  his  verdict  within  the  mark        £  s,  d. 

for  \l.  ]0«.  that  is,  for  one  year's  single  rent  to  24th  of  Jwm  8    8    0 

Double  rent  from  the  11th  of  August  to  3d  ef  J^ov.  about         .  .        .    3  17    0 

12    5    0 

Deduct  ground  rent  10  10    0 

1  15    0 
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result  of  the  cause :  that  his  Hen  was  entire,  not  one  lien  upon  the  costs  of 
the  declaration,  another  upon  the  costs  of  the  plea,  and  so  forth. 

Rule  absolnte.(a) 


Omealy  v.  Newell. 

8  East,  364.    May  3,  1807. 

An  affidavit  of  debt  made  by  the  plaiDtiflT  residing  in  a  foreign  country  before  a  foreign 
magistrate,  whose  signature  to  tne  jurat  and*lji8  authority  in  that  country  to  administer 
oaths  and  take  affidavits  were  verihed  by  a  proper  affidavit  in  this  country,  is  a  suffi- 
cient foundation  for  a  Judge's  order  to  hold  the  defendant  to  special  bail :  and  this, 
notwithstanding  the  stat.  12  G.  1.  c.  89,  which  requires  an  iMavit  of  the  cause  of  ac- 
tion hy  the  pUitUiffy  (by  which  must  be  understood  such  an  aJ^davU  taken  before  a  com- 
petent jurisdiction  in  this  country,  whereon,  if  false,  perjury  might  be  assigned  :)  for 
that  branch  of  the  statute  is  restrictive  of  the  acts  of  plaintiffs  only,  and  not  of  the 
courts.  But  any  person  making  or  knowingly  using  a  false  affidavit  so  made  abroad 
for  this  purpose  is  guilty  of  a  misdemeanor  in  attempting  to  pervert  public  justice,  and 
is  punisnable  by  iiulictment. 

THE  defendant,  a  citizen  of  the  United  States  of  America,  who  had  come 
to  this  country,  was  arrested  and  held  to  bail  by  a  Judge's  order,  upon  an  affi- 
davit of  debt  for  1300/.  contracted  in  America,  sworn  to  by  the  plaintiff,  ano- 
ther citizen  of  America,  then  at  Paris,  before  a  person  of  the  name  of  Bono- 
mee,  who  yeriiied  the  affidavit  in  this  manner;  "  sworn  at  Paris  on  (a  certain 
day)  before  me,  notary  public,  magistrate,  competent  in  this  behalf,  and  duly 
authorized  by  the  laws  of  Prance  to  administer  oaths  and  take  affidavits. 
(Signed)  D.  F,  C,  Bonomee"  And  the  signature  of  Bonomee,  and  that  he 
was  a  magistrate  of  France  authorized  to  administer  oaths  and  take  affidavits, 
were  verified  by  a  proper  affidavit  sworn  here.  An  application  was  made  for 
the  defendant's  discharge  in  last  Michaelmas  term,  upon  the  ground  of  the  in- 
sufficiency of  the  affidavit  to  hold  to  bail ;  and  the  matter  was  debated  several 
times;  when  the  Court,  considering  the  question  to  be  of  yery  general  and 
extensive  consequence,  directed  the  case  to  be  set  down  for  argument  in  the 
peremptory  paper  of  Hilary  term  last,  upon  a  rule  nisi  for  discharging  the 
defendant  on  filing  common  bail. 

The  point  was  then  very  fully  debated  by  Park  and  Pamthcr  on  shewing 
cause  against  the  rule,  and  by  Sir  F.  Cribbs  and  Scarlett  in  support  of  it. 
Upon  the  principal  question  as  to  the  existence  and  foundation  of  the  prac- 
tice before  the  stat.  12  Geo.  1.  c.  29,  and  its  legality  afterwards,  there  were 
cited  Roberts  v.  Slingsby,  2  Keb.  101  ;  Walrondv,  Van  Moses,  8  Mod.  323, 
Regula  Generalis  o/ 1654  ;  Rios  y.  Be/i/iwifc,  2  Stra.  1209 ;  VanMorselly, 
Julian,  1  Wils.  231 ;  Pomp  v.  Ludvigson,  2  Burr.  655;  Ex  parte  Worsky, 
2  H.  Blac.  275,  and  Dalmer  v.  Barnard,  7  Term  Rep.  251.  Upon  a  second 
question,  which  arose  incidentally,  and  which  the  Court  also  desired  to  hear 
spoken  to,  how  far  the  making  or  knowingly  using  such  an  affidavit,  if  false, 
was  punishable,  the  plaintifi^'s  counsel  referred  to  2  Hawk.  ch.  22.  s.  1.  38  & 
39,  which  cites  W(Uers  v.  Freeman,  Hob.  205.  266.  Also  to  Worsley  y. 
Harrison,  Dy.  249.  a.  pi.  84  ;  Rex  v.  Mawbey,  6  Term  Rep.  619.  635 ;  Rex  v. 
Crossley,  7  Term  Rep.  315,  and  to  2  East's  P.  C.  821,  which  cites  U.  v. 
Blackburn,  M.  36.  Car.  2.  Trem.  P.  C.  101.     Upon  this  part  of  the  case 

Lord  Ellenborough,  C.  J.  at  the  conclusion  of  the  argument  said,  that  he 
had  not  the  least  doubt,  that  any  person  making  use  of  a  false  instrument  in 
order  to  pervert  the  course  of  justice  was  guilty  of  an  offence  punishable  by 
indictment  That  the  case  of  The  King  v.  Mawbey,  and  others,  went  the 
whole  length  of  that  proposition.  Upon  the  principal  point,  he  adverted  to 
the  practice  of  receiving  affidavits  of  this  description  for  the  same  purpose, 

(«)  Vide  J^aney  v.  Modigliam^  1  H.  Blao.  317. 
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which  had  uniformly  prevailed  as  far  back  as  living  meroor  j  could  trace  it,  and 
up  to  the  time  of  Lord  Chief  Justice  Lu ;  supported  as  it  was  by  the  note  in 
8  Mod. ;  and  aaid,  that  before  they  could  consign  all  the  courts  of  WestmrnS' 
ter-hall  to  blame  for  so  long  a  period,  in  having,  as  was  suggested,  overleaped 
their  legitimate  authority,  it  was  their  duty  to  examine  at  leisure  the  very  basis 
of  the  practice ;  to  see  whether  it  might  not  be  reconciled  with  the  provisions 
of  the  statute  of  the  12  Geo.  1.  c.  29,  which,  as  then  advised,  he  thought  was 
intended  only  to  restrain  the  acts  of  plaintiffs  in  holding  defendants  to  bail, 
and  not  to  fetter  the  discretion  of  the  Court  in  this  respect.  That  affidavits 
sworn  before  the  Lord  Mayor  of  London  were  generally  received  and  acknow- 
ledged in  foreign  countries ;  and  that  he  should  be  very  sorry  to  find  that  the 
courts  of  this  country  were  under  the  necessity  of  dealing  out  in  future  a  nar- 
rower measure  of  justice  to  foreign  states  than  those  states  were  in  the  habit 
of  administering  to  us. 

Curia  advisare  vulL 
Lord  E1.LENBOROUGH,  C.  J.  now  delivered  the  judgment  of  the  Court 
This  was  an  application  to  the  Court  to  discharge  the  defendant,  who  had 
been  held  to  bail  under  a  Judge's  order,  made  upon  an  affidavit  of  debt  sworn 
t>efoTe  one  Bonomee,  a  magistrate  at  Paris ;  and  the  questions  were,  first, 
whether  since  the  statute  12  Geo.  1.  c.  29,  a  defendant  could  be  held  to  spe- 
cial bail,  except  under  the  terms  of  that  statute,  viz.  upon,  an  affidavit  of  the 
cause  of  action  of  the  plaintiff,  made  before  a  judge  or  commissioner  of  the 
court,  and  filed  according  to  the  custom  of  the  court,  and  by  indorsement  on 
the  writ  of  the  amount  sworn  to,  as  required  by  the  statute.  2dly,  Whether, 
supposing  a  defendant  could  be  held  to  bail  otherwise  than  under  the  terms 
prescribed  by  the  statute,  he  could  be  so  in  respect  of  an  affidavit  made  out  of 
England:  and  if  he  might  be  held  to  bail  under  an  affidavit  made  out  of 
England^  whether  there  be  any  difference  in  this  respect  between  affidavits  of 
debt  made  in  Ireland  and  Scotland,  and  affidavits  made  in  foreign  parts  not 
within  his  majesty's  dominions.  1st,  The  statute  12  Geo.  1.  c.  29,  in  the  first 
section  generally  prohibits  the  holding  to  bail  in  superior  courts  for  causes  of 
action  under  10/.  and  in  inferior  courts,  under  4Qs.  This  prohibition  applies 
to  every  species  of  holding  to  bail,  as  well  by  affidavit  of  the  party,  sworn  as 
required  by  the  statute  as  otherwise.  The  first  branch  of  the  1st  section  of 
the  statute  is  therefore  restrictive  of  the  authority  of  the  Court  in  this  parti- 
cular, as  well  as  of  the  act  of  the  plaintiff.  The  second  branch  of  this  first 
section  appears  in  terms  to  be  restrictive  of  the  act  of  the  plaintiff  only  :  at 
least  it  is  capable  of  being  so  construed,  if  the  usage  and  practice  of  the 
Court  before  and  since  the  statute  should  be  found  to  accord  with  and  warrant 
that  construction.  The  provision  is,  that  in  causes  of  action  in  the  superior 
courts,  not  amounting  to  10/.  &c.,  and  where  the  plaintiff  or  plaintiffs  shall 
proceed  by  way  of  process  against  the  person,  "  he,  she,  or  tkejjf  shall  not 
arrest  or  cause  to  be  arrested"  the  body  of  the  defendant  or  defendants.  And 
the  2d  section  goes  on  to  direct  the  mode  in  which  the  plaintiff  shall  proceed 
by  affidavit  made  and  filed,  and  by  indorsement  on  the  writ,  in  order  to  arrest 
the  defendant ;  and  unless  this  mode  be  pursued  the  2d  section  of  the  act  con- 
cludes with  directing  that  "  the  plaintiff  or  plaintiffs  shall  not  proceed  to 
arrest  the  body  of  the  defendant :"  all  along  in  its  terms,  adverting  to  the 
arrest  made  under  the  directions  of  the  statute,  as  an  arrest  by  the  plaintiff, 
and  not  as  one  by  the  act  of  the  Court.  The  usage  of  the  Court  anterior  to 
the  statute  appears  to  have  been,  to  receive  affidavits  sworn  abroad  and  verified 
here,  for  the  purpose  of  making  orders  thereupon  to  hold  defendants  to  bail. 
In  a  note  subjoined  to  the  case  of  Sir  John  Walrand  v.  Van  Moses,  Mich.  11 
Geo.  1,  being  the  year  immediately  preceding  the  stat.  12  Geo.  1,  as  reported  in 
8  Mod.  322,  it  is  stated  *'  that  the  Court  held  that  a  plaintiff  who  was  in  Hoi- 
**  land,  might  make  affidavit  there,  and  get  it  attested  by  a  public  notary,  and 
"  that  it  should  be  admitted  05  evidence  to  hold  the  defendant  to  special  bail 
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**  here."  In  other  words,  that  the  Court  might  act  upon  evidence  derived 
tl^rough  the  medium  of  an  affidavit  made  abroad,  as  a  av^oient  foundation  in 
point  of  fact  whereupon  to  make  an  order  for  holding  the  defendant  to  bail. 
Of  course,  therefore,  recognizing  both  the  authority  and  the  practice  of  the 
Court  on  this  subject.  The  Court  seems  to  have  exercised  an  authority  occa- 
sionally before  the  12  Gea  1,  of  regulating  the  sum  in  which  the  party,  taken 
upon  a  capias  issued  by  them,  shodd  be  held  to  bail.  It  was  the  duty  of  the 
sheriff  to  have  the  hody  of  the  defendant  at  the  return  of  the  writ ;  and  he 
was  first  obUged  to  take  bail  by  stat  H.  6.  23  H.  6.  c.  10.  Vide  Tidd's  Prac. 
122.  c.  7 ;  but  the  amount  in  which  he  should  require  it,  (not  exceeding  of 
course  the  amount  of  damages  mentioned  in  the  writ,)  was  left  to  his  discre- 
tion guided  by  such  information  as  he  should  be  able  to  acquire.  But  the 
Court,  under  whose  authority  the  writ  issued,  in  many  cases  regulated  the  sum 
for  which,  and  the  cases  in  which,  bail  should  be  required  by  its  own  dbcretion. 
In  Michaelmas  term  1654,  the  Courts  of  K.  B.  and  C.  P.,  by  rules  of  their 
re^ective  Courts  made  in  nearly  the  same  words,  expressly  regulated  this 
subject  in  respect  to  actions  of  covenant,  of  battery,  conspiracy,  false  imprison- 
ment, and  of  slander ;  which  latter  -description  of  action  they  whdly  excluded 
from  special  bail ;  except  the  slander  were  of  title,  in  which  case  it  was  left 
to  the  discretion  of  the  Judges  whether  there  should  be  any  bail,  and  to  what 
amount*  And  it  appears  by  Style's  Practical  Reg.  107,  that  the  Court  exer-* 
cised  a  power  in  some  cases  of  dispensing  with  bail  altogether,  and  accepting 
from  the  defendant  a  deposit  to  a  competent  amount  in  lieu  of  it.  And  by 
the  course  of  the  Court  long  before  the  stat.  12  Geo.  1,  bail  was  not  requirable, 
if  the  defendant  were  sued  for  a  sum  under  10/. ;  according  to  Style's  Pract. 
Reg.  1 15.  In  this  and  various  other  instances  the  Court  appears  to  have  acted 
authoritatively  on  the  subject  of  bail,  as  a  niatter  peculiarly  within  its  pro- 
vince :  but,  in  general,  the  adjustment  of  the  amount  to  which  the  pbrty  should 
be  held  to  baH  was  a  matter  left  to  be  settled  between  the  plaintiff  and  the 
officer  in  the  first  instance,  according  to  the  information  afforded  by  the  one, 
and  the  discretion  exercised  thereupon  by  the  other.  But  as  great  abuses 
arose  in  eases  of  arrests  on  general  writs  of  trespass,  which  was  the  usual 
form  of  writs  before  the  stat.  18  Car.  2.  e.  3,  from  the  iffnorance  which  de- 
fendants laboured  under  as  to  the  nature  of  the  action  for  which  they  were 
arrested ;  and  which  the  officer  also  laboured  under,  as  to  the  amount  for 
which  he  should  take  bail  for  the  defendant's  appearance ;  the  statute  last 
mentioned  directed,  that  no  person  arrested  upon  such  general  writ  in  which 
the  true  cause  of  action  was  not  expressed,  should  be  forced  to  give  security 
for  his  appearapce  at  the  return  of  such  writ  in  any  sum  exceeding  40/, 
This  statute  however  afforded  an  imperfect  cure  to  the  evil ;  for  the  party 
might  still  be  arrested  to  the  amount  of  40/.,  as  he  might  have  been  before  the 
statute ;  and  although  a  cause  of  action  wM  required  to  be  expressed  in  the 
writ,  in  order  to  authorize  the  arrest  of  the  defendant  to  a  larger  amount  than 
40/« ;  yet  still  the  true  cause  of  action  Was  not  required  to  be  verified  by  oath 
or  otherwise ;  nor  was  the  plaintiff  subjected  to  any  particular  penalty  if  the 
cause  actually  expressed  in  the  writ  should  not  be  the  true  cause  of  action* 
The  ultimate  remedy  on  thb  subject  was  applied  by  the  stat.  12  Geo.  1 :  but 
this  statute,  except  so  far  as  it  prohibits  the  holding  to  bail  at  all  upon  process 
out  of  the  superior  courts  under  10/.  &c«,  is  not,  as  his  before  been  observed, 
directly  restrictive  of  any  authority  antecedently  exercised  by  the  Court,  in 
respect  to  the  holding  to  bail,  but  of  the  act  of  the  plaintiff,  in  arresting  by 
his  own  unaided  act  only.  It  left  the  practice  therefore  6f  arresting  under  an 
order  of  Court  as  it  stood  before  the  act.  The  statute  is  in  its  letter  and 
terms  at  least  susceptible  of  this  restrained  donstruction :  it  has  constantly 
received  this  construction  ever  since  it  was  passed  ;  and  has  been  acted  upon 
accordingly  as  far  back  as  the  practice  of  the  Couit  can  be  ascertained  by  liv« 
iog  memory,  or  traeed  by  accessiUe  docttments  of  even  an  earlier  periods  The 
Vol.  IV.  58 
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practice  therefore  may  be  considered  as  affording  a  contemporary  construction 
of  an  act,  not  in  its  terms  inconsistent  therewith  :  and  it  is  reasonable  to  sup- 
pose that  the  legislature  might  think  that  the  same  restrictions  and  guards, 
which  it  imposed  on  arrests  by  the  mere  act  of  the  party,  and  of  which  it  might 
be  justly  jealous,  were  not  equally  necessary  to  be  applied  to  arrests  made 
under  the  check  and  controul,  and  authorized  by  the  immediate  sanction,  of 
the  Court.  On  the  ground  therefore  of  such  a  practice  as  has  obtained  on 
this  subject,  we  are  of  opinion  that  the  stat.  12  G.  1,  worded  as  it  is,  does  not 
prohibit  the  holding  to  bail  by  a  Judge's  order  without  the  affidavit  and  other 
requisites  which  are  prescribed  in  respect  to  arrest  by  the  mere  act  of  the 
plaintiff  himself. 

The  next  question  is,  whether  supposing  a  defendant  may  be  held  to  bail 
by  a  Judge's  order,  he  may  be  so,  under  an  affidavit  made  out  of  England. 
And  as,  upon  this  supposition,  the  forms  prescribed  by  the  statute  are  unne- 
cessary to  be  observed,  upon  a  different  species  of  arrest  than  that  to  which 
the  statute  relates,  the  amount  of  the  debt  may  be  made  appear  to  the  court  by 
any  such  medium  of  evidence  and  information,  as  was  resorted  to  for  that 
purpose  before  the  statute,  or  as  the  Court  might  judge  to  be  in  its  nature 
reasonable  and  proper.  It  is  said  in  Style's  Prac.  Reg.  105,  (speaking  of  course 
before  the  statute,)  that  if  a  plaintiff  required  special  bail,  he  aught  to  have 
sheum  his  cause  of  action  before  the  Judge  who  took  the  bail;  "  or  else  to  draw 
"  such  a  declaration  as  he  would  stand  to,  and  shew  it  to  the  defendant's  attor- 
"  ney ;  that  it  might  appear  to  the  court  that  there  was  cause  why  special  bail 
"  should  be  given ;  otherwise  common  bail  should  be  filed."  It  appears  also 
from  the  note  of  the  case  in  8  Mod.  322,  immediately  preceding  the  statute, 
that  an  affidavit  made  in  HoUandy  was  admitted  as  competent  evidence  to  the 
Court  of  the  cause  of  action  whereupon  to  hold  the  defendant  to  bail  here. 
So  that  it  appears  that  the  Court  exercised  this  authority  upon  various  media 
of  proof  as  to  the  nature  and  amount  of  the  plaintiff's  demand,  and  amongst 
others  through  that  of  affidavits  made  abroad.  The  most  firequent  instances 
in  which  the  Judges  have  made  such  orders  for  holding  to  bail  occur  in  respect 
to  affidavits  made  in  Scotland  and  Ireland,  and  the  practice  of  doing  so  has 
been  very  common  both  in  this  Court  and  in  C.  P.  as  far  back  as  any  inquiry 
can  be  made  with  effect  One  case  of  applications  to  hold  to  bail  on  foreign 
affidavits,  in  which  the  practice  was  drawn  under  the  observation  of  the  Court, 

occurred  in  the  time  of  Lord  Mansfield,  -^ v.  Brown ;  and  another,  the  case 

of  Voght  V.  Elgin,  in  the  time  of  Lord  Kenyan,  Hil.  38.  G.  3.  It  appears  by 
a  short  note  of  the  latter  case  by  my  brother  Lawrence,  that  the  defendant  was 
held  to  bail,  on  an  affidavit  sworn  before  the  prstor  at  Hamburgh,  on  the  mo* 
tion  of  Mr.  Oibbs,  Search  has  been  made,  and  we  have  found  the  original 
affidavit  ifiled  in  Court,  made  before  the  prstor  of  Hamburgh,  and  his  signature 
and  authority  to  administer  an  oath  verified  by  affidavit  made  here ;  as  also 
the  rule  of  court  granted  on  reading  those  affidavits  to  hold  the  defendant  to 
bail  for  2000/.  It  does  not  appear  that  any  difference  in  point  of  reason  or 
law  exists  between  the  holding  to  bail,  as  it  is  practised  in  the  more  frequent 
instances  of  affidavits  made  in  Ireland  and  Scotland;  and  of  affidavits  made 
in  places  abroad  out  of  his  Majesty's  dominions.  The  practice  in  both  cases 
must  be  equally  warranted  or  unwarranted.  In  none  of  these  cases  can  the 
party  making  a  false  affidavit  be  indicted  s|>ecifically  for  the  crime  of  perjury 
in  the  courts  of  this  country :  but  in  all  of  them,  as  far  as  the  party  is  punisha- 
ble at  all,  he  is  punishable  for  a  misdemeanor,  in  procuring  the  court  to  make 
an  order  to  hold  to  bail  by  means  and  upon  the  credit  of  a  false  and  fraudu- 
lent voucher  of  a  fact  produced  and  published  by  him  for  that  purpose.  The 
party  injured  thereby  is  not  without  his  remedy :  nor  the  court  without  its  due 
means  of  punishment  in  respect  of  the  abuse  and  contempt  committed  against 
its  authority.  And  as  such  a  practice  as  has  been  stated,  not  inconsistent 
with  the  letter  of  the  act  of  12  G.  1,  has  prevailed  ever  since  the  act,  and  by 
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probable  inference  and  pre9unq>tion  before  the  act  also ;  we  are  of  opinion  that 
the  practice  itself  maj  be  sustained  in  point  of  law,  as  to  both  descriptions  of 
affidavits  made  out  of  England  and  verified  here ;  namely,  those  made  abroad 
out  of  his  Majesty's  dominions  before  some  magistrate  or  person  of  compe- 
tent authority  there,  as  well  as  before  Judges  and  other  persons  authorized  to 
take  affidavits  in  Ireland  and  Seatland;  and  therefore  that  this  rule  must  be 
discharged.(l) 


Hill  V.  Patten. 

8  Eait,  373.    May  2,  1607. 


A  policy  effectod  on  "sfaip  and  out-JUy'  on  a  voyage  upon  the  Southern  Whale  Fishery 
out  and  home,  cannot  be  altered  by  consent,  after  the  ship  sails,  luid  the  risk  attaches, 
to  an  insurance  on  **  ship  and  goods,**  without  a  new  stamp ;  out-fit  the  subject  matter 
of  insurance  being  essentially  different  in  a  such  voyage  from  goods;  and  therefore  not 
within  the  exception  of  the  stat.  35  Geo.  3.  c.  63.  s.  13,  which  enables  alterations  to  be 
made  in  the  terms  or  conditions  of  a  policy,  without  having  a  new  stamp,  so  that  the 
thing  insured  remains  the  property  of  the  same  persons,  &c. 

It  seems  however  that  shifting  or  successive  cargoes  on  board  the  same  ship  in  the  course 
of  the  same  adventure,  (as  m  the  ^rican  and  other  trades,)  out  and  home,  may  be  co- 
vered by  an  insurance  on  |{oods. 

THIS  was  an  action  upon  a  policy  of  insurance  on  skip  and  out-jit^  in  a 
voyage  upon  the  southern  whale  fishery  out  and  home,  which  was  effected  in 
Septemhtr  1804  :  and  on  the  13th  of  March  1605,  long  after  the  sailing  of  the 
ship  on  the  voyage  insured,  but  before  any  advice  received  of  her,  in  conse- 
quence of  some  misunderstanding  between  the  broker  and  his  principal  as  to 
the  broker's  instructions  at  the  time  of  effecting  the  policy,  an  application  was 
made  to  the  underwriters,  who  agreed  to  alter  it,(a)  which  was  done  by  a  me- 
morandum indorsed  on  the  policy  in  these  words ;  *'  It  is  hereby  agreed  that 
the  interest  on  this  policy  shall  be  on  ship  and  goods  instead  of  ship  and  out- 
fit as  originally  declared.''  The  ship  was  afterwards  lost  in  the  course  of  the 
voyage.  It  was  objected  at  the  trial  before  Lord  EUenborough  at  Guildhall^ 
that  however  the  policy  might  have  been  effected  in  the  original  terms  of  it, 
through  a  misunderstanding  between  the  principal  and  his  agent,  yet  the  con- 
tract was  equally  binding  between  the  contracting  parties  at  the  time :  and  as 
the  risk  had  once  attached,  it  was  not  competent  to  the  parties  to  make  the 
alteration,  though  by  consent,  without  a  new  stamp ;  goods  being  a  distinct 
subject  matter  of  insurance  from, out  fit  in  such  a  voyager  and  therefore  not 
within  the  exception  of  the  stat.  35  Geo.  3.  c.  63.  s.  13,  which  enables  the 
parties  to  make  any  alteration  in  the  terms  or  conditions  of  a  policy,  so  that 
the  thing  insured,  (which  must  be  taken  to  mean  the  same  subject  matter  of 
insurance,)  shall  remain  the  property  of  the  same  person.  The  plaintiff  how- 
ever recovered  a  verdict ;  which  was  moved  to  be  set  aside  in  Michaelmas  term 
last ;  and  a  rule  nisi  was  granted :  against  which  Dallas,  Mtxrryai,  and  Lawes 
shewed  cause ;  and  Garrow,  and  Sir  F.  Gibbs  supported  the  rule.  The  case 
was  directed  to  stand  over  till  the  judgment  of  the  Court  was  given  in  Ken^ 
sington  v.  IngUs^b)  in  which  the  same  clause  of  the  stamp  act  was  under  con- 
sideration.    And  now 

Lord  Ellenborough,  C.  J.  delivered  the  opinion  of  the  Court. 

(1)  [An  affidavit  of  debt  made  before  a  magistrate  in  a  foreign  country,  (accompanied 
by  a  certificate  of  a  notary  public  of  the  same  place  that  the  magistrate  was  duly  commis- 
sioned, dtc.,)  is  considered  sufficient  to  hold  to  bail,  without  other  evidence  of  the  de- 
mand.    >roZJt«r  v.  ^am*er,  8  S.  &  R.  61.— W.] 

(a)  The  policy,  as  it  originally  stood,  was  on  ship  and  foods,  which  was  restrained  by 
■  written  note  in  the  margin  to  ship  and  out-fit;  after  which  the  indorsement  restored  it 
to  ship  and  goods. 

(ft)  Ante,  273. 
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The  question  in  thie  case  was,  nvhether  the  ilteratipii  of  ibis  policy,  from  a 
policy  upon  ship  and  autjit  to  one  on  skip  and  goeds,  required  an  additional 
stamp,  within  the  meaning  of  the  statute  35  Geo.  3*  c.  63.  s.  13.  The  policy 
was  "  at  and  from  London  to  the  South  Seas,  during  the  skip^s  stay  and  fiskr 
ing  there,  and  m  and  from  thence  to  Oreai  Britain,  6iq."  The  alteration  was 
mad^  from  ship  and  out^t  to  ship  and  goods,  by  consent  of  the  underwriters, 
after  the  ship  had  sailed  on  the^ voyage  insured,  and  of  course  after  the  policy 
had  fully  attached  upon  what  was,  at  the  time  of  such  sailing,  the  thing  or 
subject  insured,  viz.  ship  and  out-jit.  Out-jit,  particularly  for  such  a  voyage 
as  is  described  in  the  policy,  di&rs  materially  from  what  is  comprehended 
under  the  term  goods.  Out-fit,  in  a  fishing  voyage,  principally  consists  in  the 
apparatus  and  instruments  itecessary  for  the  taking  of  fish,  seals,  d&c,  and  the 
disposing  of  them,  when  taken,  in  such  a  manner  as  to  bring  home  the  oil, 
blubber,  bone,  skins,  and  other  animal  produce  of  the  adventure,  with  the 
greatest  convepience  and  advantage.  As  far  as  the  outfit  consists  of  prom^ 
sions  put  on  board  for  the  use  of  the  crew,  it  is,  (according  to  the  case  of 
Brough  V.  Whitmore,  4  T.  R.  206,)  covered  by  an  insurance  on  ship,  being 
in  effect  part  of  the  necessary  furniture,  stores,  and  equipment  of  every  ship 
proceeding  on  a  voyage.  But  outfit,  though  it  may  in  this  qualified  sense  be 
considered  as  part  of  the  ship  or  ship's  furniture,  yet  it  cannot  be  considered 
as  goods  in  any  proper  sense  of  that  word ;  t.  e.,  as  part  of  the  wares  or  cargo 
for  sale,  laden  on  board  the  ship ;  still  less  as  part  of  the  homeward  bound 
cargo  in  this  voyage  out  and  home ;  recollecting  that  in  a  fishing  voyage  the 
only  cargo  on  board  the  ship  from  first  to  last  is,  in  genera],  the  homeward 
bound  cargo,  consisting  of  the  immediate  produce  and  result  of  the  fishing 
adventure.  The  outfit,  originally  insured,  being  therefore  thus  essentially 
different  from  goods  afterwards  made  the  subject  of  insurance  under  this  poli- 
cy, the  question  is,  whether  such  a  change  in  the  subject  matter  of  the  insu- 
rance may  be  made  in  a  policy  once  effected,  without  an  additional  stamp,  in 
virtue  of  the  provisions  of  the  stat.  35  Geo.  3.  c.  63.  The  13th  sect,  of  the 
statute  on  which  the  question  arises  provides,  **  that  nothing  contained  in  the 
^*  act  shall  prohibit  the  making  of  any  alteration,  which  may  lawfully  be  made 
**  in  the  terms  or  conditions  of  any  policy  of  insurance  duly  stamped  as  afore- 
"  said,  after  the  same  shall  have.been  underwritten,  or  to  require  an  additional 
^^  stamp  duty  by  reason  of  such  alteration  :  so  that  such  alteration  be  made 
"  before  notice  of  the  determination  of  the  risk  originally  insured,  and  the 
''  premium  or  consideration  originally  paid  of  contracted  for  shall  exceed  the 
"  rate  of  105.  per  cent,  on  the  sum  insured;  and  so  that  the  thing  insured 
*'  shall  remain  the  property  of  the  same  person  or  persons ;  and  so  that  such 
'*  alteration  shall  not  prolong  the  term  insured  beyond  the  period  allowed  by 
*'  this  act ;  and  so  that  no  additional  or  further  sum  shall  be  insured  by  reason 
<'  or  means  of  such  alteration."  And  the  question  is,  whether  that  part  of  the 
provision,  which  requires  that  *'  the  thing  insured  shaJl  remain  the  property  of 
the  same  person  or  persons,"  has  been  in  this  case  well  complied  with  or  not. 
The  words,  "  the  thing  insured  shall  remain  the  property,"  &c.,  appear  to  us 
properly  to  require  and  apply  to  one  identical  and  continued  subject  matter  of 
insurance :  such  subject  matter  all  along  remaining  the  property  of  the  same 
proprietor ;  and  to  be  ill  suited  to  a  case  like  the  present,  where  the  thing  last 
insured  is  not  only  in  fact,  but  in  name  and  kind,  (as  a  specific  subject  of 
insurance,)  essentially  diftbrent  from  the  thing  first  insured  ;  and  which  begins 
also  to  have  an  existence  at  a  different  and  much  later  period  than  the  other ; 
and  when  the  thing,  first  insured,  hardly,  or  in  a  small  degree,  remains  or  coup 
tinuea  to  exist  al  all.  To  msike  the  words  of  the  provision  tally  with  sucha 
case,  instead  of  ''  the  thing  insured,"  it  should  be  read,  in  the  plural  number, 
*'  the  things  insured ;"  and  instead  of  "  shall  remain"  it  should  be  read  '*  shall 
he  the  property,"  &c.  Without  some  such  change  in  its  phrase,  the  act  can- 
not well  be  accommodated  to  the  case  of  several  things,  different  in  name  and 
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kind  u  sttbjeeu  of  insuruice,  saeeeamvely  existing,  and  successiTely  covered 
by  one  and  the  same  pc^cy  of  insurance :  which  is  the  case  now  before  us. 
It  is  not  however  to  be  inferred  from  hence,  that  shilling  of  successive  cargoes 
on  board  the  same  ship,  in  the  course  of  the  same  continued  adventure,  as  in 
the  African  and  otlier  trades  out  and  home,  may  not  properly  be  the  subject  of 
insurance  under  the  word  goods  .*  for  in  some  of  those  cases  the  successive 
carffoes,  i.  e.  of  English  gixMia,  African  articles  of  traffic,  and  lastly  West 
Inma  produce,  are  according  to  the  coarse  of  such  trading  adventures,  one 
eontinued  sabject  matter  of  insurance,  under  the  one  name  of  goods:  The 
adventure  is  the  same  in  its  general  denomination  from  first  to  last ;  though 
the  parts  of  which  it  consists  are  not  co-existing,  but  successive,  and  in  kind 
and  quality  wholly  dissimilar  from  each  other.  With  all  the  unwillingness 
which  we  cannot  but  feel  to  give  way  to  an  objection,  which  the  underwriters 
bring  forward  in  despite  of  their  own  consent  on  this  subject  once  given,  we 
are  nevertheless  obliged  to  give  effect  to  it,  by  pronouncing  that  the  terms  of 
the  act  have  not  been  complied  with;  and  that  the  policy,  in  its  last  and  alter- 
ed state,  is  to  be  considered^  on  account  of  such  iteration,  as  an  unstamped 
policy ;  and  the  contract  which  it  purports  to  contain,  as  being  on  that  account 
void ;  and  the  plaintiff  therefore  not  entitled  to  retain  the  verdict  he  has  ob- 
tained thereupon.    There  must  therefore  be  a  new  trial. 

Rule  ab8olute.(l) 


Williams  u.  Hedley. 

6  East,  a78.    May  3,  1807. 


Mone^  paid  by  A,  to  B.,  io  order  to  compromise  a  qui  torn  action  of  usary  brought  by  B. 
against  .4.,  on  the  ground  of  an  usurious  transaction  between  the  latter  and  one  £., 
may  be  recovered  back  in  an  action  bj  A.  for  money  had  and  received.  For  the  pro- 
bibitioB  and  penalties  of  the  ttat.  16  £li<.  o.  5,  attaoh  only  on  the  **  informer  or  plain- 
tiff, or  otlier  person  suing  out  process  in  the  penal  action,  making  composition,  Slc, 
contrary  to  the  statute  ;  and  not  upon  the  party  paying  the  composition ;  and  therefore 
the  latter  dues  not  stand,  in  this  respect,  in  part  ddietOj  nor  is  particeps  crinUnis  with 
such  eompoundtng  informer  or  plaintiff. 

And  sQoh  recovery  may  be  had,  although  E.'s  assignees  had  before  recovered  from  B.  the 
money  ao  received  by  bim,  as  money  received  to  their  use  (the  money  paid  by  way  of 
composition  being  at  the  time  stated  to  be  £.*«  mone^ ;)  there  being  no  evidence  at  the 
trial  of  this  cause  to  shew  that  A.  the  present  plaintiff  wa4  privy  to  that  suit. 

AFTER  this  ease  had  been  argued  in  the  last  term,  upon  a  rule  granted  in 
Michaelmas  term  preceding  to  shew  cause  why  the  verdict,  which  had  been 
obtained  for  the  plaintiff  at  the  trial  before  Lord  EUenborough  at  Chiildhall^ 
should  not  be  set  aside  and  a  new  trial  had,  by  Sir  F.  Oihhs  and  Wigky  in 
support  of  the  rule,  and  by  Oarrow,  Marryat,  and  Lowes  against  it ;  the  case 
stood  over  for  consideration  till  this  term,  when  the  opinion  of  the  Court  was 
delivered  by 

liord  ElLjsnborough,  C.  J.  This  was  an  action  for  money  had  and  receiv- 
ed, brought  to  recover  the  sum  of  065/.  Os.  8d.^  as  having  been  unduly 
obtained  by  the  defendant  from  the  plaintiff,  under  an  agreement  to  compro- 
mise a  qui  tarn  action  for  penalties  of  usury,  brought  by  the  defendant  against 
the  plaintiff,  on  the  ground  of  certain  usurious  transactions  which  had  taken 
place  between  the  plaintiff  WiUiams  and  one  Eagleton.  This  sum  of  965/. 
O5.  Sd,  was  the  amount  of  the  debt  which  had  been  owing  from  Eagleton  to 
Hedley  and  his  partner  :  and  the  jury,  to  whom  the  question  was  led  at  the 
trial,  found  that  the  payment  of  this  debt  of  Eagleton  by  the  plaintiff  to  the 
defendant  was  obtained  from  the  plaintiff  under  the  terror  of  the  above  men- 
tioned action  of  usury  brought  by  the  defendant,  and  then  depending  against 

(1)  Vide  French  v.  Pattonj  9  East,  350.    8.  C.  at  JVtn  Prius^  1  Campb.  73. 
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him ;  and  through  the  means  of  an  agreement  between  the  parties  to  compro- 
mise that  action  :  and  the  plaintiff  thereupon  recovered  a  verdict  against  the 
defendant  for  the  amount  of  the  money  he  had  so  obtained  from  him.  Upon 
the  motion  for  a  new  trial  two  objections  have  been  taken  to  the  plaintiff's 
right  to  recover :  the  first  was,  that  the  plaintiff  was  tit  pari  deUcto  with  the 
defendant,  as  to  the  illegal  compromise  of  the  penal  action ;  and  on  that 
account  not  entitled  to  recover.  The  second  objection  was,  that  as  EagktoH's 
assignees  had,  after  his  bankruptcy,  recovered  this  money  against  the  defend- 
ant and  his  partner,  as  money  received  by  them  for  the  use  of  the  assignees, 
the  plaintiff  could  not  now  recover  the  money  against  the  defendant  :(a)  the 
plaintiff  having,  as  was  contended  on  the  behalf  of  the  defendant,  enabled 
EagUtotCs  assignees  to  recover  that  money  from  him  and  his  partner,  and 
thereby  estopped  himself  now  to  recover  it  from  the  defendant  But  as  there 
was  no  evidence  given  at  the  trial  of  any  act  done  on  the  part  of  Williams 
the  plaintiff,  in  order  to  enable  the  assignees  to  recover,  or  which  could  be 
considered  as  rendering  him  in  any  degree  privy  to  that  suit,  or  liable  for  its 
consequences,  that  objection  fell  to  the  ground  for  want  of  its  necessary  found- 
ation in  point  of  fact.  The  first  of  these  two  objections  is  therefore  the  only 
one  which  remains  to  be  considered.  The  answers  given  to  it  on  the  part  of 
the  plaintiff  were,  first,  that  the  plaintiff,  who  was  defendant  in  the  action  for 
usury,  was  not  prohibited  by  the  statute  18  Eliz.  c.  5.  s.  4,  from  agreeing  to 
this  composition,  and  paying  the  money  which  Hedley  received  under  it ;  but 
that  the  prohibition  and  penalties  of  the  statute,  in  this  respect,  solely  attached 
upon  and  were  confined  to  the  infanner  or  plaintiff  in  the  penal  action,  '*  or 
'*  other  persons  concerned  in  suing  out  process,  making  of  composition,  or 
"  other  misdemeanor,  contrary  to  that  statute ;" .  and  did  not  attach  upon  or 
extend  to  the  defendant,  the  person  compounded  with :  in  bther  words,  that  it 
was  the  object  of  the  statute  to  punish  and  restrain  the  parties  using  such 
color,  and  availing  themselves  of  the  pretence  of  such  offence,  for  the  purpose 
of  exaction,  and  not  the  party  who  was  the  object  of  such  exaction.  And 
such  indeed,  by  comparing  the  language  of  the  4th  sec.  of  this  statute,  by 
which  the  penalties  are  created,  with  the  language  of  the  3d  sec,  by  which 
the  prohibition  is  declared,  appears  to  have  been  the  true  sense  and  intention 
of  the  legislature.  The  *'  making  composition,''  the  '*  taking  money,  regard, 
*'  or  promise  of  reward  for  himself,  or  the  use  of  another,''  which  are  made 
so  highly  penal  in  the  party  guilty  of  those  offences  by  the  4th  sec.  of  the 
statute,  are  misdemeanors  contrary  to  the  true  intent  and  meaning  of  the  act, 
as  declared  in  the  immediately  preceding  sections ;  in  which  the  only  offence 
specifically  prohibited  is  the  "  informers  or  plaintiffs  compoundtfi^  or  agreeing 
"  with  any  person  or  persons  offending,  or  surmised  to  offend  against  any  penaJ 
"  statute,  ^^c."  ;  ^nd  not  "  the  being  compoundecf  or  agreed  with^  as  a  defend- 

(a)  So  far  as  regarded  this  objection,  the  facts  of  the  case  on  the  motion  for  a  new  trial 
were  stated  to  be  these.  Eagleton  was  indebted  to  several  persons,  and  amongst  others 
to  Earner  and  Co.  in  965Z.  Os,  8d.  (the  sum  now  recovered)  and  was  arrested  by  them  for 
that  sum.  The  plaintiff  WilUamstind  Clarence  his  partner  were  bail  for  Eagletqn  in  that 
action,  and  afterwards  surrendered  him  into  custody  in  discharge  of  then^selves.  Eagle- 
ton  had  disclosed  to  bis  creditors  certain  transactions  between  him  and  the  plaintiff, 
which,  if  true,  were  usurious  :  in  consequence  of  which  a  qui  tam  action  was  brought  in 
the  name  of  Hedley^  the  present  defendant,  against  WiUiama;  pending  which  the  com- 
promise in  question  took  place ;  by  virtue  of  which  the  sum  of  965^  Os.  %d.  was,  with 
the  consent  of  Hedley^  paid  by  Clarence^  for  WiUiams^  to  Earner  and  Co.  as  far  Eagle- 
ton*  s  debt  and  as  hU  money  ;  and  the  proceedings  in  the  penal  action  were  gotten  rid  of 
by  entering  up  judgment  of  nonsuit  against  the  common  informer  for  .not  proceeding  to 
trial ;  and  Eagleton  was  discharged  as  from  Earner  and  Co.'s  suit.  Eagleton  however 
continued  in  custody  at  the  suit  of  other  creditors ;  and  afterwards  became  bankrupt,  in 
consequence  of  such  imprisonment,  as  of  a  time  before  the  payment  of  the  money  to 
Earner  and  Co.  This  money  the  assignees  recovered  from  HeiUy  the  plaintiff  in  the 
qui  tam  action,  as  money  of  Eagleton*s  received  by  him  to  their  use,  and  paid  over  by 
his  authority  to  Earner  and  Co.  after  EagleUnCs  bankruptcy. 
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**  ant,  in  sach  information  or  suit"  And  in  Pie's  case,  Ration's  Rep.  36, 
Lord  Hobart  considers  this  statute  in  the  same  point  of  view ;  viz.  "  as  made 
'*  for  the  ease  of  the  subject,  and  for  the  avoiding  and  preventing  of  vexations 
"  by  informations.''  Assuming,  however,  that  the  defendant,  the  person  com- 
pounded v^ith,  is  not  within  the  express  prohibitions  and  penalties  of  the  act ; 
it  is  still  contended,  that  as  the  act  of  the  defendant  co-operated  with  that  of 
the  plaintiff  in  producing  the  mischief  meant  to  be  prevented  and  restrained 
by  the  statute  in  question,  it  is  so  far  illegal,  on  the  part  of  the  defendant  him- 
self, as  to  preclude  him  from  any  remedy  by  suit  to  recover  back  money  paid 
by  him  in  furtherance  of  that  object ;  and  that  if  he  be  not  therefore  to  be 
considered  as  strictly  in  pari  delicto ^{a)  with  the  plaintiff,  he  is  at  any  rate 
particeps  criminiSf  and  in  that  respect  not  entitled  to  recover  from  his  co- 
delinquent  money  which  he  had  paid  him  in  the  course  and  prosecution  of 
their  mutual  crin^e.(l)  But  although  this  rule  applies,  (as  was  said  by  Lord 
Mansfield,  in  Smith  v.  Bromley ,  Douglas,  696,  n.)  "  if  the  act  be  in  itself 
"  immoral,  or  a  violation  of  the  general  laws  of  public  policy  :"  yet  in  the  case  of 
other  laws,  "  which  are  calculated  for  the  protection  of  the  subject  against 
''  oppression,  extortion,  and  deceit ;"  Lord  Mansfield  lays  down,  that  "  if  such 
"laws  be  violated,  and  the  defendant  take  advantage  of  the  plaintiff's  coudi- 
"  tion  or  situation,  then  the  plaintiff  shall  recover."  And  in  the  case  of 
Browning  v.  Morris,  Cowp.  792,  Lord  Mansfield  displays  and  enforces  this 
distinction ;  and  refers  to  the  case  of  Jaques  v.  Golightly  in  C.  P.  before  Lord 
Chief  Justice  De  Grey,  where  the  same  principles  were  adopted  by  the  Chief 
Justice  in  the  determination  of  that  case.  In  respect  to  the  criminal  offence 
of  compounding,  the  plaintiff  Williams  was  the  person  whose  situation  was 
taken  advantage  of  by  the  other  party  to  the  composition'*:  against  which  party 
the  prohibitions  and  penalties  of  the  statute  of  the  18  Eliz.  are  particularly 
levelled.  It  is  no  answer  to  this  that  Williams  the  plaintiff  had  been  criminal 
in  another  matter,  and  towards  another  person,  viz.  Eagleton,  in  the  usurious 
dealings  with  him  ;  for  that  criminality  was  perfectly  collateral  to  the  offence 
of  compounding  now  under  consideration ;  and  his  very  consciousness  of 
those  usurious  dealings,  and  the  dread  of  the  consequences  which  might  result 
therefrom,  laid  him  more  completely  at  the  mercy  of  Hedley,  and  enabled  him 
to  effectuate  the  extortion  which  is  the  foundation  of  this  action.  Indeed,  if 
the  objection  of  particeps  criminis  were  allowed  to  hold  in  its  full  extent,  none 
of  the  cases  above  mentioned  could  have  been  determined :  nor  could  the 
party  paying  usurious  interest  recover  back  the  excess  beyond  legal  interest, 
as  he  is  constantly  allowed  to  do  ;(2)  and  which  is  particularly  taken  notice  of 
and  urged  by  Lord  Mansfield  in  his  judgment  in  the  case  of  Browning  v.  Mor^ 
ris.  Upon  the  authority,  therefore,  of  the  cases  above  cited,  as  applied  to  the 
facts  of  the  case  before  us ;  and  founding  ourselves  upon  the  distinction  taken 
and  relied  upon  in  those  cases  in  favour  of  the  party  for  whose  benefit  the 
provisions  of  the  law,  which  has  been  violated,  were  peculiarly  made,  and  of 
whose  situation  advantage  has  been  unduly  taken ;  we  are  of  opinion  that  this 

(a)  It  waa  said  by  Lord  ElUnhorough,  C.  J.  in  the  course  of  the  argument,  and  seemed 
to  De  admitted  by  all,  that  when  a  plaintiff  was  in  pari  delicto  with  the  defendant,  money 
paid  by  the  former  to  the  latt^  could  not  be  recovered  back  again  ;  and  that  this  was 
settled  in  Houson  y.  Hancock^  6  Term  Rep.  575  :.  which  latter  case,  it  was  said  by  Laio- 
renctj  J.,  overruled  Laeaussade  v.  White^  7  Term  Rep.  535.  And  he  also  observed  that 
from  what  fell  from  Lord  Kenyan  in  Houson  v.  Hancock,  relative  to  Laeaussade  v.  WkUe, 
it  was  evident  that  bis  lordship  had  considered  the  last  mentioned  case  as  an  action  against 
a  stakeholder ;  in  which  he  was  mistaken.  These  and  other  cases  upon  the  same  point, 
such  as  Vandyek  v.  Hewitt,  I  East,  96.  Lubbock  v.  PoUs,  7  East,  456,  and  others  cited  in 
these,  were  referred  to  in  the  course  of  the  argument. 

<1)  Vide  Tomkyns  v.  Bamet,  Skinn.  412.  Munt  ^al.  v.  Stokes  ^al,A  Term  Rep.  561. 
Pickard  v.  Bonner,  Peake's  Ca.  221.    ^Torman  v.  Cole,  3  Esp.  853. 

(2)  Vide  Bosanquet  v.  Dashwood,  Cas.  temp.  Talbot,  38.  Asiley  v.  Reynolds,  2  Stra. 
915.    FUzroy  v.  GwiUin^  1  Term  Rep.  154. 
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action  was,  under  the  circamstances  of  this  case,  maintainable ;  and  there- 
fore that  the  rule  for  a  new  trial  most  be  di8charged.(l) 


The  King  v.  The  Inhabitants  of  Axmouth. 

8  East,  383.    May  3, 1807. 

A  custom  house  ofBceri  who  was  rated  for  his  salary  towards  the  land  tax,  and  in  fact 
paid  the  rate  himself,  though  the  money  was  either  ^ven  to  him  beforehand  fbr  the 
purpose,  or  allowed  to  him  aflerwards  by  the  collector,  gauis  a  settlement  in  the  parish 
in  which  he  is  so  rated  and  pays. 

TWO  Justices  by  an  order  removed  Martha  Clarke^  and  her  infant  chil- 
dren by  name,  from  Axmouth  in  the  county  of  Devon  to  Lynu  Regis  in  Dor- 
setshire.  The  sessions,  on  appeal  quashed  the  order,  subject  to  the  opinion  of 
this  Court  on  the  following  case  : 

John  CUarhty  deceased,  was  settled  at  Lyme  Regis  in  the  year  1800,  when 
he  was  appointed  an  officer  under  the  custom  house  of  that  place,  and,  was 
stationed  at  Axmouth  with  a  salary  of  50/.  On  having  thi»  appointment  he 
went  to  reside  at  Axmouth^  and  did  the  duty  of  his  office  there,  and  was 
charged  8/.  per  annum  to  the  land  tax  in  respect  of  his  salary  of  50/.  until 
his  death  in  1806.  .  There  has  been  annually  an  order  issued  from  the  treasu- 
ry, authorizing  the  commissioners  to  direct  the  collector  of  the  out-ports  to 
reimburse  those  officers  of  the  customs,  whose  salaries  do  not  exceed  60/.  per 
annum,  the  taxes  assessed  on  such  salaries,  and  paid  bv  them  ;  and  the  order 
directs  that  especial  care  be  taken  that  no  more  be  allowed  than  has  been  or 
shall  be  paid  by  such  officers.  It  most  frequently,  though  not  always,  hap- 
pened, that  Clarke  was  unable  to  pay  the  tax  assessed  on  him,  until  he  had  re- 
ceived the  same  from  the  collector  of  the  customs ;  and  the  tax  cdlector  of 
the  parish  was  at  such  times  in  the  habit  of  trusting  Clarke  with  a  receipt  ; 
and  in  every  case,  whether  he  bad  actually  paid  the  tax  or  not,  Clarke  used  to 
take  the  receipt  to  the  collector  of  the  customs,  who  was  never  acquainted 
with  the  fact  of  the  tax  not  having  been  previously  paid,  and  received  the 
amount  of  the  tax ;  there  having  been  annually  the  order  from  the  treasury 
during  Clarke's  executing  the  office^  And  at  those  times,  when  he  had  not 
before  paid  it,  he  would  in  his  return  pay  to  the  tax  collector  of  the  parish  the 
amount  of  his  tax.  The  receipts  were  always  given  in  the  name  of  Clarke, 
and  were  left  by  him  with  the  collector  of  the  customs,  by  whom  they  were 
transmitted  to  the  board  in  London,  with  the  quarterly  accounts,  and  were 
there  kept.  Clarke  died  in  April  last,  and  after  his  death  his  widow,  Martha 
Clarke  the  pauper,  paid  to  the  tax  collector  of  Axmouth  2/.  for  a  quarter's 
land  tax  due  at  Christmas  1805  on  the  salary  of  her  deceased  husband  :  which 
has  been  since  again  paid  to  her  by  the  collector  of  the  customs. 

Disney,  in  support  of  the  order  of  sessions,,  contended  upon  the  authority 
of  Rex  V.  Okehampton,  Burr.  S.  C.  5,  that  this  was  a  sufficient  payment  of  the 
officer's  share  towards  the  public  taxes  or  levies  of  the  parish  to  gain  him  a 
settlement  in  Axmouth^  within  the  st  3  W.  3.  c.  11.  s.  6,  although  he  were 
repaid  by,  or  received  the  money  beforehand  from,  the  cdlector  for  this  pur- 
pose.  AU  the  cases  shew  that  the  land  tax  is  within  the  description  of  the 
act ;  and  that  it  is  sufficient  if  the  officer  be  rated,  and  in  fact  pay  it.  So  a 
tenant  gains  a  settlement  by  being  rated  to  and  paying  the  poor's  rate,  or  land 
tax ;  although  such  payment  be  allowed  to  him  by  his  landlord  out  of  the 
rent  (a)  And  he  distinguished  this  from  Rex  v.  Weohley ;  where  though  the 
exciseman  was  rated  for  his  salary  to  the  land  tax,  yet  it  was  in  fact  paid  by 

(1)  Vide  Taylor  v.  Lendey,  9  East,  49. 

(a)  Rez  V.  Openskaw^  ib.  522.  Rex.  V.  Branleyj  ib.  75.  Rex  v.  Ckidktgfoltl^  ih.  415, 
and  Rez  y.  Futham.  ib.  480. 
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the  eoUQctorrwUhout  tqf  (Mac^  fr«n  the  8«lf|ry.    Lpid  JKcftjton  Iheivs  aaid, 
thfit  the  excitemaa  n^iiki^r .  paid  it  loediately  .nor  ^mmediat^y. 

Harris,  conir%^  relied, on  the  lattef  caM  where  .Lord  £nijr«»  laid  stress  on 
th^^rcumatance^  that  the  officer  was  not  affected  by.  the  pajrmeot  at  all:  that 
it  was  not  deducted  out  o£  Jw  salary,  nor  waa  hLs.ineome  ^imitiished  j>y  the 
payment  Si^^eh  wasT  (he  ease  heie.^  How  then  t^an  H  be  said,  that  the 
officer  paid  Ai>  share  toivards  the  puUic  taMs-of  the  parish,  when  that  which 
was  paid  was  nf>i  paid  ««t  of  Ak  siiar^.  Bui  finding;  the  opinion  of  the  Court 
against  him  on  this  point ;  he  attempted  toehew  that  since  th^  Und  tax  redemp^ 
tien  acts,  38  O.  3.  c.  66»  and  39  G.  3,  c. «,  wh^ch  perpetuate  the  tax  on  lapds 
as  a  charge  npon  the  lands  in  the  parish^  and  leave  the  tax  on  $alariei9  as  a 
mere  personal  tax,  the  rating  towards  and  payment  of'  it,  in  respect  of  the  lat- 
h^^  ^o  longer  satisfied  the  ^o^bof  ;the  stati  a  W.  3^  c.  11.  ,  3ot . 

The  Camrt  all  agreed,  that  it  w:aa  sufficient  that  it  was  still  a  public  tax 
leviable  and*  collected  within^  the  parish.  That  ^be  whole  tax,  cunmonly  .called 
the  land  tax,  was  in  the  (raroe  oCiM  personal  tax;  a  certain  pcopertion  of 
which  was  to.be  raised  in  each  parish  iii  respect  to  the  property  ,^f  the  several 
persons  aaaeaaed ;  the  first  specified  sofa^t  of  the  taxation  being  ^oods-  The 
more  there  was  reised  oo  one  fiip4,.iheieKi  was  led  to  be  levied  on  another. 
The  land,  was  merely  considered  a^i  a  fiuad.in  aid  of  the  lax ;  tl^ough  in  courae 
of  time,,  and  ibr  conieniepce  sake,,  it  came  to  be  eonsidered  as  the  <princ^ 
object  oC  the  tax^  froie  whence  it  took  its  denomination.    Op  Uie'i^ther  groimd 

Lord  ^u^VNBOHouGH^  C.  J^  said  that  the  .question  had  been  long  ago  deei- 
.  4^  in  Rex  v.  OkdUmptm,  which  was.  in  every  peint^undistingiiishable  from  the 
present  case.  The  land  lax  being  a  public  tax  within  the  statute  3.  W.  3.  c. 
li,  the  officer  was  both  charged  to  it;  and  paid  it  wit}iin  the  parish :  .and  noth-. 
ing  more,  was  wanting  to  give  him  a  settlement  th^re.  The  c^se  of  th0.  JCing 
Y,  Weobley  was  distinguished  from  .the  ot^er  case^  by  Lord  Keiiym^  because 
there  the  officer  did  not  pay  the  tax  mediately  g^  imo^diately.;  and,  as  \^  says 
afterwards,  because  the  pauper  neither  m  fact  paid  the.  rale  himself,  nor  coa- 
structiyely  by  the  h^nds^of.  his  agent ..  But  here  he  did  in  fa/ct  pay  it.  bimaetC 
And  aJB  to  his  being  reimbursed  afterwards,  all  the  cases  agree  that,  that  m^es 
no  difference ;  and  that  is  not  contradicted  by  Rex  v.  Weohky> 

Per  Curiam,  Order  of  Sessions  confirmed. 


The  King  ».  iTie  InhabitftBts  of  Bedworth. 

8  East,  387.    Msy2,'l«)7.    . 

Where  a  coi^  mine  beeomibg  tm^rodaettver  ceMe  to  be  ^rorked,  tM  leseee  is  bo  lonfler 

liable  to  be  rated  for  it  to  the  relief  of  the  poor,  although  he  be  still  bound  b^  his 

covensDt  to  pay  the  rent  reserve^i  to  bis  landlord.    Jllittr,  where  the  mine  19  i^elf 

pVoductiTe,  although  it  be* worked  to  k  lb«r  t>y  the  lessee,  after  dedoctiDg  the  propor- 

.  ti^n  of  the  gross  value  of  ahe  |»rodoce  issej^ed  f<>  the-awner.        '  . 

THJS  parish  oftcers  of  JBsciver^A  iu.  Wfnfichhb%  made  a  rate,  dated  l&th 
of  AtiguU  1806,  for  the 'relief  of  their  poor,,  in  which  .they  assessed  ''  Jakn 
WcodiiMise  tot  a  colliery,  as  of  the  annual  value  of  200L  at  &l,;"  gainst 
vhicfa  rate  Woedkmtse  appelied;  and  the  Sessions  a^nepdiad  the  same  by  atrik* 
ing  out  the  asaeasmetft  upon  him  .invre^>ect  of  the  .colliery;  subject  to  the 
opinion  of  this  Court  on  a^case,  stating,  that  Mr.  WoofiBkouse  appealed  against 
the  rAte,  waesfiag  him  fi>r  the  ooUiery,  as  of  the  anaual  value  of  ^QQL,  on  the 
groHBd  thyit  long  before  and  at  the  time  of  mfd^ing  the  r.a^e  he  had  ceased  to 
work,  occupy  orenjoy  tke^  colliery,  aod  therefore  was  not  liable  to  be  rated  £» 
il.  That  by  a  lease,  made, the  IGihdC  Jmuary  1777,  the.  governors  of  the 
hoapital  of  Niekeias  Chamberkun  of  Bedworik  denmed  dHhefnmes  of  ooal, 
iron  stone,  and  othei  nuneruls  lying  under  the  Tands  therein  describe  H  the 
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parish  of  BedworA,  For  the  term  of  42  y^rs ;  yielding  anj' paying  to  the 
said  governcN-s,  during  thb  said  tertn,  the  clear  ychifly  rent  of  200/.,  at  the 
liast  and  in  all  events,  whatsoever  the  state  of  the  said'  mines  might  at  aby 
time  be,  and  whether  any  of  the  t^oal,  ^dc.  should  be  gotten  or  not.  That 
John  tVoodhense  entered  n^on  the  mines,  andcontiaued  to  Work  the  safcne  till 
the  1st  of  Jtfoy  1804 :  at  which  time  all  the  cbals  within  them  were  totally 
exhausted  and  worked*  out.  .Tiiat  no  evidence  was  giveii  that  there  was  any 
iron  stone  or  other  mineral.  And  that  the  mines  ceased  to  be  Worked.  That 
during  the  times  the  mines  w6re  w^orked,  J.  Woodhouse  was  rated  for  the  same, 
in  some  years  at  "a  much  larger  amoui^t  than  200/.  That  from  the  time  of  his 
ceasing  to  work  the  said  mineis  he  was  not  rated  till  the  making  of  the  present 
rate.  •      -        ^ 

The  Court  thought  it  necessary  to  hettr  WiktM  and  Clarke  in  kuppo^t  of 
the  amended  rate:  and  after  Reiaekrnnd  B,  MMce  hnd  referred  to  Ilex  v. 
Parrott  and  Others,  5  Term  Rep.  503 ;  wliere  though  the  lessees  of  a  coal- 
mine worked  it  at  a  loss  to  themdelves,  aft.er  paying  their  rent,  they  were  still 
holden  liable  to  \^  rated : 

Lbrd  Ellezvboroitgm,  C.  }^  said ;  In  that  case  thi^  subject  matter  itself  was 
profitable/  ami  produced  value  to  the  owners,  though  the  immediate  occupiers 
d^ived  no  profit  fVom  it ;  all  the  net  profit^  (^  the  mine  being  absorbed  by  the 
sixth  part  of  the  ^oss  vahie  which  they  had  ctvetranted  to  pay  to  the  owners. 
But  here  th'e  mine  itself  is  exhausted,  the  subject  mattcfr  of  profit  is  gone, 
although  the  rent,  which  was  no  dout>t  calculated  upon  the  probable  average 
prodube  during  the  wholfe  term,  be  still  payable.  The  failure  of  the  coal  will 
not  discharge  the  lessee's  covenant  to  pay  ren^ :  perhaps  he  may  have  calcula- 
ted upbn  that  events  and  may  have  received  during  the  former  part  of  his 
term  an  adequate  value  from  the  then  produce  of  the  mine  to  compensate  the 
continuance  of  the  rent  to  the  end  of  the  term.  But  with  respect  to  the  parish, 
he  is  only  rateable  for  the  ccbcurrent  annual{ia)  value  during  the  period  for 
which  the  rate  is  made ;  and"  when  the  thing  which  h6  occupies  no  longer 
affords  any  such  concurrent  value,  the  subject  matter  of  the  rating  is  gone.(l) 
Per  Curiam^     ,  '  Amended  Rate  confirmed. 


,  The  King  v.  Buller  and  Another. 

V   8  Eaat,  389.    May  2, 1807; 

If  a  pleading  officer,  who  by  the  eoDitttotiion  of  the  borough  forms  an  integral  part  of  an 
elective  amembly,  depart  from  it  after  the  meeting  has  been  regularly  formed,  and  the 
flection  entered  upon,  but  before  it  is  completed^  an  e^jection.made  after  bis  departure 
is  void.  X  '  * 

TH£^  defendants,  (he  late  mayor  and  dieputy  mayor  of  the  borough  of  SaM- 
dsh  in  Cornwall,  were  called  upon  by  a  rule  to  shew  cause  why  a.  writ  of 
mandamus  should  not  issue  commanding -them  to  deliver  to  T.  Gabortan,  Esq. 
the  present  mayor,  the  mace,  common  seal,  books,  papers,  and  records,  and  the 
keys  of  the  chest  belonging  to  the  borough,  ^his  rule  was  obtained  upon  an 
affidavit  of  Mr.  Gab&rianr,  stating  his  own  election  as  mayor  in  January  last, 
and  i  subsequent  apjrficatiorf  to  (the  defendants^  who  were  in  possession  of  the 
insignia,  &c.  of  the  office,  and  their  refiisal,  and  that  he  had  been  prevented 
from  executing  his  office  by  one  of  the  defend»tn^  chilling  to  actiis  deputy 
mayor  under  die  other.*  And  also  upon  an  affidavit  of  the  town  clerk,  statipg 
that  by  charter  of  the  14  Ge6j  3,  the*  borough  was  incorporated  by  the  name  of 

the  mayor  and  free  bdrgesseau  &tj.     That  there  should  be  seven  capital  bur- 

—  ■  •  ■ — ■'  ■      I  -  ■  ■  . .    ■  ■ ,  1       ^  •      '        ,  ,     .  ^^  ^      .  . 

(a)  I'his  was  said  wi^h  reference  te^  the  rate  in  question ;  .which:  was  for  a  f«ir,  and  in 
i^hioh  tbe  party  wa^  rated  for  the  annual  valne  of  the  colliery. 
(1)  Vide  lU  King  v.  The  Bishop  of  RochtHer  fyal,  1% East,  353. 
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gesaes  to  be  called  aldeijnexii  one  of  whom  should  be^ected  majror,  as  therein 
mentioned.  That  on  the  death  of  an  alderman,  (all  of  whom  were  chosen,  for 
life)  the  ikiaypr  and  the  rest  of  the^  aldermen  and  free  burgesses^^r  the  mqjor 
part  of  them,  should  elect  and  sweair  in  one  of  the  free  burgesses  inhabitants 
in  his  place.  That  on  the  28th  of  November  last,  a  mtmdamus  issued  to  the 
majFor  and.  the  rest. of  the  aldermen  and  free  burgesses,  reciting  the  death  of 
one  of  the  aldermen,  and  commapding  them  duly  to  assemble  together  in  the 
OuildkaU  of  the  boroUgh,  .&Ci  and  to  elect  one  of  the  free  bur^e«§es  into  the 
vacant  office,  and  also  Uiat  such  of  them  to  whom  the  same  of  right  belonged 
should  administer  the  oath  of  o^ce  to  the  jperson  so  elected.  That  u^  pnrsu- 
ance  of  that  writ  the  mayor,  aldermen,  and  free  burgesses  met,  on  the  18th  of 
December  last,  at  the  ChtiklhaUy  for  the  purpose  of  proceeding  to  the  election, 
in  pursuance  of  a  regular  summons;  when  Jp.  Spicer  and  E,^ Hatokine^  were 
proposed  as  candidates :  but  that  before  three  votes  had  been  given  or  tetidered, 
Mr.  HawkinSy  in^  the  presence^  and  hearing  of  all  present,  admitted  that  he 
had  not  taken  the  sacrament  That  J.  Builer  presided  as  mayor,  apd  4  Qtlier 
aldermen  and  24  burgesses  were  present j^  out.  of  whom  3  aldermen  apd  1& 
burgesses  voted  for  Spicer,  a];id  the  others  for  Hawkins,  That  Spicer  was 
afterwards  duly  sworn  in  before  Gaborian  and  Drew,  two  of  the  aldermen ; 
ia  consequence  of  which  they  returned  Spicer  ais  duly  elected,  in  answer  to  the 
numdamus.  That  by  the  charter,-  the  mayor,  ddermen,  and  burgi^ssi^s,  or  the 
major  part  of  them,  on  the  chairter-day  in  September  for  the  election  of  mayor, 
are  to  assemble  in  the  Guildhall:  and  being  Iso  assembled,  th^  mayor  and 
aldernven,  or  the  major  part  of  them,  are  to  nominate  and  put  ii^  election  for 
m^yor.two'of  the  ald^meni  and  there  continue  together,  or  in  due  manner 
adjourn  until  the  mayor,  aldermen,  and  burgesses,  or  the  major  part  of  them, 
then  and  there  assembled,  shall. have  elected  one  of  those  two  aldermen. so  put 
in  election,  for  a  year  :  and  that  before  the  mayor  so  elected  shall  be  admitted 
io  the  execution  of  his  office,  he  shall  bfe  sworn  before  the  last  mayor  his 
predecessor,  or,  in  his  Absence,  before  two  other  aldermen,  to  execute  his  office 
for  a  yev,  and  until  his  successor  be  appointed.  That  a  %nahdamus  issued, 
on  the  4th  of  November  last,  to  elect  and  swear  in  a  mayor ;  no  election  hav- 
ing been  made  on  the  last  charter  day:  and  in'  pursuance  thereof,  on  the 
20th  of  June  l^t,  the  defendant  J.  Bullet^,  then  mayor  and  alderman,  and  six 
other  -aldertnen,  (including  Spicer,)  and  13  burgesses  duly  assembled  at  the 
Gvildluill  for  the  purpose,  of  proceeding  to  the  said  election,  when  the  mayor 
and  two  other  aldermen  nominated  the  two  latter  for  mayor  :  and  the  oth^r 
four  aldermen  (including  Spicer)  nominated  Hicks  and  Gaborian  (two  of  the 
four)  for  mayor.  That  dfter  Gaborian  bad  been  so  nominated,  Mr.  BuUer, 
the  mayor,  and  the  two  other  aldermen  in  Whose  domination  he  had'  joined, 
quitted  the  Guildhall;  but  the  other  alderman  and  a  majority  of  the  burgesses 
before  assembled  continued  together,  and  proceeded  in  the  election,  ahd  elected 
Gaborian  to  be  mayor  for  the  year  ensuing ;  who,  irt  the'  absence  of  the  last 
mayor,  was  then  and  there  duly  sWorn  in  as  mayor  before  the  senior  alderman 
present  and  presiding,  and  another  alderman ;  and  they  accordingly  returned 
him  as  elected  mayor  in  answer  to  the  writ.  Notwithstanding  Which  the 
defendant  Mr.  BuUer  siiW  claimed  to  be  mayor,  and  refused  to  (Oliver  up  the 
insignia,  &c. 

Garrow,  Dampier,  and  Abboit,  upon  shewing  cause  against  the  rule,  objected 
that  upon  the  f;ice  of  the  relator's  own  affidavits  it  appeared  that  Mr.  GcAorian 
was  not  duly  elected  mayor;  for  by  the  charter  the  then  mayor  is  an  integral 
necessary  part  of  the  elective  assembly ;' and  he  having  departed  before  any 
election  made,  it  was  not  competent  to  the  other  members  to  proceed  to  make 
an  election  of  the  successor,  but  such  election  was  absolutely  void. 

Park  and  PeU,  on  the  oth^r  hand,  contended,  that  the  elective  assembly 
having  been  once  legally  constituted  for  the  purpose  of  the  election,  and  the 
election  having  began,  the  assembly  continued  competent  for  that  purpose 
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tHf  ^e  elecCtofi  was  compieteiC^  nMwitHtftfinding  the  deptrtttre  of  the  old  mayor 
in  the  tnenn  time. 

Tht  Camrt,  however,  ^tisidertng  that  hy  the  terms  of  the  chatter  the  old 
major  who  preyed  was  an  integrri  part  of  the  body  by  which  the  etedioii  of 
the  new  mayor  wae  to  be  made,  were  of  opinion  ihat'  it  was  necessary  for  the 
ibrmer  to  be  present  dhring  the  whole  period  of  the  election  until  it  was  com- 
pleted. And  that  for  want  of  hfs  presence  at  the  thne  when  Mr.  OcAorum 
was  elected,  such  electien  Was  roid.  And  therefore  they  discharged  the  role 
But  at  ^he  sitting  of  the  Court  on  the  Monday  Allowing,  €«Ks  of  the  Judges 
intimated,  fhlit  some  doubt  had  occurred  to  them  upon  a  case(d)  which  he 
had  met  with  after  the  Court  broke  tip  <m  Saturday ;  but  that  being  in  a  book 
of  doubtfol  authority,  they  wished  to  make  further  inquiry  concerning  it 
before  the  matter  was  fmalTy  disposed  of.-  And  therefore  the  Court  directed 
that  t|ieir  formet  order  for  discharging  the  rule  should  not  be  drawn  up  b^ore 
tlie  last  day  of  the  terra ;  so  that  if  they  should  not  satisfy  their  doubt,  the 
HMmcitfmtri  might  go:  Nothing  further,  however,  being  said  upon  it,  the  nile 
for  Uie  mandamH9  stood  discharged,  - 


Taylor  t.  The  Royal  Exeliange  Aflsuimnce  Company. 

8Ewt,393.    May  ^,1807. 

Where  a  party  obtaraB  leave,  by  consent  to  examine  witneises  kbroad  on  depoaitiona,  be 
IB  irbt  entitled  te  be  allowt^l  the  expenee  of-takkig  lh«  depoeitioDs  in  the  taxation  of 
coate,  though  ho  Boacood. 

UPON  a  rule  for  the  master  to  review  his  taxation,  who  had,  b  taxing  costs 
for  the  plaintiff,  allowed  him  the  coats  of  examining  witnesses  abroad  on  dep<v 
sitions,  to  wbich  the  defendants  oo  a  motion  in  court  had  consented  in  order 
tQ  sare  the  expenee  of  a  commission  ;  the  master  upon  reference  to  him,  re- 
ported to  the  Court,  tha^t  he  was  satisfied  that  he  Had  proceeded  upon  a  mis- 
take;  and .  thai  when  a  party  appKes  for  this  indulgence,  which  is  consentc^d 
to  ofi  the  oth^r  side,  he  viftaally  undertakes  to  ex.amitte  his  witnesses  on  depo* 
sitions  abroad  at  his  qwu  expenee,  and  is  not  cmtitled  to  an/  allowance  on'the 
taxation  of  costs.  -  Gqmw^  who  was  to  have  opposed  the  rule,  acquiesced  on 
heai^ing  the  master's  report.  ^  And  jt^ark,  on  moving  for  the  rule,  said  that  the 
pi^actice  of  the  Court  of  Chancery  was  clear,  that  a  party,  applying  for  a  couk 
missioQ  to  examine  witnesses  on  his  behalf  must  pay  the  expences :  and  that 
unless  this  Court  adopted  the  same  rule,  in  respect  to  the  |>arty  applying  for 
leave  to  examine  witnesses  abroad  on  depositions,  which  could  not  be  done 
without  t)ie  Qihef  party's  consent ;  such  consent  would  never  be  giyen^  but  the 
i^plicant  would  be  driven  to  the  expenee  of;  applying  for  a  commission. 

Rule  absolute. 
'    '    ■   ^ .    ■    ■    .. — . — ~ .  ■  ^  t  ■  ' - 

(a)  ThiB  waa  aft^rwarda  atated  to  be  ^e  <Hiae  ofRez  v.  J^orris^  if,  4  Geo.  2. 1  Barnard. 
38^,  when  mention  was  made  again  of  this  case  in  the  following  term,  upon  a.rule  call- 
ing upon  ^f  r.  GahoHan^  to  sltf  w  by  what  anthority  he  claimed-  to  be  mayor  of  Sole- 
ojA  ;  which  rule  waa  obtained  by  the  Attorney-General,  pounded  apon  the  invaJidity 
of  the  abovemoACioood  electioa.  It  w|ia  then  abo  atated  horn  the  BoBcfa,  that  no  men- 
lion  waf  made  of  this  oaae  in  the  MS.  qotes  of  that  period;*  nor  were  the  affidavits  of  it 
DOW  to  be  found  in  the  CrownK>ffice.  The  rule  against  Mr..  Goiomn  was  aAerwarda 
made  absolute,  without  any  further  opinion  expressed  by.  the  Court.  [Tide  ike  King  t. 
Ofihanan^  11  East,  77.]  ^ 
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'^  .  •  .' 

Welch  V.  Nash. 

SEft8t,.394.    May  5, 1807. 

Ukider  the  19th  MCtion  of  the  geneiftl  highway  act^3  Geo.  3,  e.  78, «  aew  highway  mqst 
be  let  out  helbre  aa  old  one  can  be  aCopped  op;  and  it  is  not  aufficient  that  aoother  old 
highway  waa  widened  in  parts  to  answer  the  purpose  of  a  new  road.  And  if  a  liew 
highway  be  sot  set  out  berore  the  old  one  be  stopped  up,  the  legality  of  the  orders  of 
the  justices  fot  diverting  the  old  road  and  stopping  it  up  may  be  questioned  ita  an  ac- 
tion of  trespass,  notwkhatanding  each  orders  Were  confrmed  by  the  Sessions  on  appeal 
stating  the  fact  of  tf  new  road  being  set  ont  inliett'of  the  old  one.  The  defendant 
eannot  justify,  under  the  general  issiie,  the  cutting  the  posts  and  rails  of  the  plaiqtiflT, 
though  erected  'upon  the  defendant's  own  land;  there  oeing  noijuestion  raised  as 'to 
the  property  remaining  in  the  plaintiff. 

IN  trespass,,  the  first  coant  was  for  entering  one  close  of  the  plaintiff  called 
the  Shrubbery,  and  another  dose  formerly  part  of  a  public  highway,  iutthe 
parish  of  daines  in  the  county  of  Woreesttr,  and  for  destroying  the  shrabsi 
6lc.  and  breaking  down  and  destroying  the  gates,  and  walls,  posts,  rails,  aqid 
fences  upon  and  rolind  the  said  closes,  and  for  carrying  away  and  converting 
the  same  to  the  defendant's  use.  A  second  general  count  was,  for  the  likB 
trespasses  for  breaking  down  and  destroying  the  gate,  d^c.  of  the  plaintiff  in 
the  salbe  parish,  not  laying  them  to  be  on  the  plaintiff's  closes.  Pleas,  Ist,  the 
g^eral  issue,  2dly,  A  justification  to  the  several  trespasses ;  that  in,  through,^ 
ukd  over  the  ieveral  closes  in  which>  &.o.  there  wa^  and  yet  is  a  public  car«> 
riage  highway ;  and  because  the  said  gates  were,  wrongfully  erected  in  the  said 
closes  and  across  the  said  highway^  and  obstructed  the  same,  and  the  said  walls, 
posts,  rails  and  fences  at  the  times  when,  6l6.  were  wrongflilly  erected  in, 
upon,  and  across '  the  said  highway  thete-,  and  obstr^icted  the  same,  d^a ;  ih,e 
defendant,  in  order  to  open  t^  said  highway,  eommitted  the  alleged  ects  of 
trespass  and  removed  the  materials  to  a  smaU  distance  from  the  place  where 
the  same  had  been  so  wrongfully  erected  and  stood  as  aforesaid,  and  left  the 
same  in  a  proper  place  for  the  use  of  the  plaintiff.  The  replication  joined 
issue  on  the  1st  plea,  and  traversed  the  public  highway  pleaded  in  the  second 
]4ea ;.  and  new-assi^ed  that  the  defendant  broke  and  entered  the  said  closes 
tnd  committed  the  several  trespasses  declared  on  for  other  purposes  and  on 
othar  occasions  than  those  mentioned  in  the  second  plea,  and  out  of  the  said 
supposed  ways^ther^n  mentioned  :  and  also  for  that  the  defendant  committed 
the  trespasses  in  a  greater  and  more  excessive  manner  and  degree  than  was  n^ 
eessary  for  the  use  and  enjoymdnt  of  the  said  supposed  ways.  The  rejoinder  took 
issue  on  tbe  plaintiff^s  traverse  of  the  public  highway,  and  pleaded  not  guilty 
to  the  new  assignment :  upon  which  issue  was  joined.  And  at  the  trial  before 
Suttm,  B.  at  Worcester  ieni  assiasies  1806,  a  verdict  was  found  for  the  plaiUr 
tiff  upon  the  1st  and  9d  issnto,  with  Is.  damages;  subject  to  the  opinion  of 
(his  Court,  as  to  the  2d  issue,  ilpoil  the  following  case.  And  on  the  last  issue 
a  verdict  was  entered  for  the  defendant :  but  if  this  Court  should  l>e  of  opi- 
nion that,  as  the  pleadings  stood,  itought  to  have  been  entered  for  the  plain* 
tiff,  the  verdict  was  to  be  altered  accordingly,  yrith  Is.  damages. 

The  spot  upon  which  the  trespass  (except  as  to  the  3d  issue)  was  <k>mmitted 
was  part  of  a  public  highway  within  the  parish  of  domes,  in  the  hundred  of 
OsiiHtldsUno,  branching  out  of  die  turnpike  road  which  leads  from  Worcester 
to  Kidderminster,  and  which  part  of  the  said  highway,  before  it  was  stopped 
up,  passed  close  by  tbe  gate  at  the  entrance  of  the  plaintiff's  dwelling-house, 
and  led  into  another  highway  ealled  Egg4an€,  about  275  yards  from  the 
entrance  ,of  the  first  mentioned  highway.  Egg4tme  itself  branches  out 
t>f  the  turnpike  road  between  Worcester  and  Kidderminster,  nearer  to  the 
former  place  than  the  p»blic  highway  so  stopped  up,  and  communicates  widi 
the  upper  part  of  thai  highway.    (The  course  of  the  road  stopped  up  and 
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the  course  of  Egg-iane  were  deliDeated  in  a  map  annexed  to  the  case,  which 
was  a  copy  of  that  enrolled  at  the  Sessions  with  the  proceedings.)     On  the  dd 
of  September  1803,  that  part  of  the  highway  which  passed  by  the  plaintiff's 
gate,  and  led  into  Egg-4ane,  was  stopped  up  by  the  authority  of  two  justices, 
whose  orders,  together  with  all  the  proceedings  respecting  the  said  road,  were 
duly  enrolled  by  the  clerk  of  thg  peace  for  the  oouniy  of  Worcester,    The 
orders  aAd  proceedings  enrolled  are  as  follows :  (These  proceedings  were  all 
set  out  at  length  in  the  case.     They  were  in  substance,)  Ist,  the  authority  of 
the  plaintiff  Mr.  Wekh  of  Hawford  in  the  parish  of  0/a»n^«  and  of  Mr.  WaU 
of  Worcester y  the  owners  of  the  land  described  in  the  pkn  through  which  part 
of  the  road  in  question  was  described  as  iniended  to  he  diverted  and  turned, 
consenting  to  the  making  and  continuing  $uch  new  highway  through  their  said 
lands.    Given  under  their  hands  and  seals  the  17th  of  September  1803.    The 
3d,  An  order  under  the  haujds  and  seals  of  T.  B,  and  G.  T.,  two  justices  of 
peace  for  the  county  of  Worcester^  stated  to  be  made  at  a^  special  Sessions 
holden  at  Jtawferd  in  the  parish  of  CUdnes  in  the  hundred  of.  Oswafdslow  in 
that  county;  stating  that  '* On  JFVida^ the  23d  of  September  1803,  having, 
upon  view,  .found  that  a  certain  part  of  a  highway  within  the  eaid  parish 
of  Ciaines,  d&c   branching  out  of  the  turnpike  ,road  leading  from  Wor^ 
cester  to  Kiddermuuter,  6lc,  in  a  north-eastwardly  direction  tiy  the  side  of 
and  close  to  the  gate  at  the  entrance  to  the  dwelling-house  of.Wm.  WeUh, 
Esq.  at  JLaoford,  &c.,  and  leading  by  the  said  gate  in  the  same  direction 
into' Egg'dane  in  the  said  parish  to  a  certain  naull,  &c.  lying  betvyeen  that 
part  of  the  highway  which  is  by  the  side  of  and  close  to  the  gate  at  the 
entrance  to  the  dwellingrhouse  of  the  said  Wm,  Welch  at  Hawford  aforesaid, 
and  on  other  part  thereof  where  it  runs  into  and  adjoins  the  said  lane  caUed 
Egg'iane,  of  the  length  of  480  yards  or.  thereabouts,  and  particularly  deline- 
ated and  described  in  the  plan  annexed,  may  be  diverted  and  turned,  so  as  to 
make  the  same  more  commodious  to  the  public ;  and  having  viewed  a  course 
proposed  for  the  new  highway  in  lieu  thereof  through  the  lands  of  the  said 
W,  W.  and  S,  W,  dDo.  both  situate;  in  the  paibh  of  Claitus  aforesaid,  and 
along  the  said  lane  caUed  Egg-lane  to  its  entrance  at  the  end  thereof  into  the 
said  turnpike  road  leading  from  Worceeter  to  Kidderminster,  of  the  length  of 
667  yards  or  thereabouts^  and  of  the  breadth  of  14  feet,  particularly  de- 
scribed in  the  plan  hereto  annexed ;  and  having  received  evidence  of  the  con- 
sent of.  the  said  W.  W,  and  S:  W,  respectively  to  the  said  highway  bemg 
made  through  their  said  lands  respectively  hereinbefore  described,  by  writ- 
mg  under  their  .haiids  and  seids :  do  hereby  order  the  said  highway  to  be 
diverted  and  turned  through  the  said  lands  bel(M»ging.  to  the  said  W.  W,  and 
S.  W.  and  along  the  said  lane  called  Egg-lane  to  the  end  thereof  at  its  en- 
trance in  the  said  turnpike  road^'^     The  3d,  An  order  of  the  same  magisuates 
and  of  the  same  date,  stating  that  they,  being  the  justices  who  viewed  the  old 
and  new  highways  described  in  the  plan  annexed,  thereby^certified  that  they 
had  viewed  the  new  highway  therein  described,  and  that  the  same  was  fit  for 
travellers*     The  4th,  An  order  of  the  same  magistrates  and  of  the  same 
date,  stating  that  they  having  *'  viewed  the  seyeral  highways  described  in  the 
plan  annexed,  and  made  an  order  ^r ^diverting  the  old  highway;  and  l>eing 
satisfied  that  the  new  .highway  therein  described  is  properly  made  and  fit  for 
travellers,  did  thereby  order  the  said  old  highway,  Iving  between  that  part 
of  the  eaid  highway  which  is  by  the  aide  pf  and  close  .to  the  gate  at  ibe 
entrance  of  the  dwelling-house  of  W.  W.  Esq.  situate  at  Hawford/ 6t,c,  and 
another  part  thereof  where  it  runs  into  and  adjoins  Egg-4ane,  also  situate  io 
the  parish  of  Claines  aforesaid,  of  th^  length  of  480  yard;  or  thereabouts,  and 
of  the  breadth  of        feet  or  thereabouts  upon  the  aVerag^,  as  appears  by  the 
said  plan,  to  be  stopped >  up,  and  the  lands  and  soil  of  so  much  thereof  which 
lies  between  the  said  side  of  and  close  to  the  gate  at  the  entrance  to  the 
dwelling-house  of  the  said  W.  W,  on  the  north-east  corner  of  a  ahrubbery  of 
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the  said  W.  W,  to  be  vested  in  the  said  W,  W.  i«rhase  lands  adjoin  thereto,  in 
exchange  for  the  land  of  th^  ^aid  W,  W,  and  of  8,  Wall  of,  dus.  taken  for 
making  the  said  new  highway  ;>  the  said  W,  W,  having  compensated  and  satis- 
fied the  said  8.  W.  for  the  Iknd  belonging  to  him  the  said  8.  W,,  so  taken  for 
making  part  of  the  new  highway  ;  and  the  said  W.  W,  having  also,  at  his  own 
expence,  completed  the  whole  of  the  said  new  highway ;  and  that  the  land  and 
soil  of  the  residue  of  the  said  iroad  which  lies  between  the  north-east  corner 
of  the  shrubbery  of  the  ^aid  W,  W.  and  the  place  where  it  runs  into  and 
adjoins  Eggplant  shall  be  sold  by  the  surveyor  of  the  highways  of  the  said 
parish  of  Clainesf*  d&c.  Against  these  proceedings  and  orders  the  defendant 
appealed  to  the  Michaelmas  Quarter  Sessions  1803 ;  upon  which  appeal  the 
proceedings  and  orders  of  the  justites  were  confirmed.  After  this  determine* 
tion  of  the  appeal,  viz.  at  the  time  laid  in  the  declaration,  the  defendant  came 
with  his  servants  to  the  place  where  the  road  had  been  stopped  in  pursuance  of 
theorder  of  the  magistrates,  and  cut  down  tw6ntyK>ne  feet  of  railing  which  had 
been  placed  n^ong  the  side  of  a  field  belonging  to  himself,  from  whic^  before  the 
road  was  stopped  up,  he  passed  by  a  gate  into  the  road  in  question.  He  also  cut 
down  one  of  the  posts  to  which  the  railing  was  fixed;  which  railing  and  the 
post  stood  in  a  ditch  along  the  side  of  the  difendant^s  field,  the  soil  of  which 
ditch  belonged  to  the  defendant,  and  formed  no  part  of  the  road  which  had  been 
stopped  up.  '  On  the  part  of  the  defendant  it  war  proved,  that  at  the  time  when 
the  road  Which  passed  by  the  plaintiff's  gate  was  stopped  up,  the  magistrates 
had  only  widened  the  course  of  Esg-lane,  by  throwing  it  into  those  severai  pieces 
of  land  {all  on  the  right  hand  si^  of  £gg-Iane)  given  up  by  Jhe  plaintiff  and 
Mr,  Wall,  as  stated  in  the  proceedings;  but  had  not  otherwise  given  it  a  new 
direction :  the  kft-hand  side  of  Egg-lane  remaining  as  before,  without  any  addi" 
tion.  Egg'lane,  though  a  carriage  road  before  this  alteration,  was  so  narrow 
as  to  be  inconvenient  forcarriages  to  go  alonff  it,  and  was  in  almost  an  impaa- 
sable  state,  until  it' was  put  into  complete  repair  by  the  plaintiff,  at  a  considera- 
ble expence.  He  also  proved  that  Mr.  Tubenrille,  one  of  the  magistrates  by 
whom  the  order  was  made,  though  a  justice  of  the  county  of  Worcester,  (as 
all  justices  are;  none  of  them  being  appointed  to  particular  hundreds;)  and 
acting  theriein,  ^d  not  at  thai  time  reside  within  the  hundred  of  Oswaldslino  ;{a) 
and  that,  though  there  were  other  acting  magistrates  residing.within  the  said 
hundred  of  Oswaldshw,  none  of  these  were  summoned,  or  received  notices  to 
attend  the  special  sessions  at  which  the  several  orders  before  stated  were  made 
by  Mr.  Bund  and  Mr.  'fStberviHe,  T6  this  evidence  adduced  by  the  defend* 
ant  the  plaintiff's  counsel  objected ;  insisting  that  the  orders  of  the  magistrates, 
confirmed  upon  appeal  by  the  Court  of  quarter  sessions,  were  conclusive  as  to 
these  'matters ;  and  that  they  could  not  be  entered  into  in  this  action.  Mr. 
Baron  Sutton,  however,  received  the  evidence,  subject  to  the  opinion  of  this 
Court.  The  questions  for  the  opinion  of  the  Court  were,  Ist^  whether  the 
evidence  adduced  on  the  part  of  the  defendant,  and  objected  •  to  by  the  plain- 
tiff's counsel,  were  properly  received.  And  if  so,  2dly,  whether  the  defend- 
ant were  entiiled  to  a  Verdict  on  the  second  issue.  And  3dly^  whether  the 
plaintiff  were  entitled  to  a  verdict  on  the  last  issue ;  the  defendant  not  having 
justified  cutting  down  and  removing  the  post  Idamage  feasant  on  his  lai^. 
This  case  was  to  be  turned  into  a  special  verdict^  if  the  Court  should  so  direct. 
Puller,  f6r  the  plaintiff,  contended,  first,  that  the  whole  proceedings  for 
turning  the  road,  &c.  having  been  eonfirmed  on  appeal  to  the  quarter  aessions, 
to  which  jurisdiction  of  the  subject  matter  was  given,  the  judgment  of  that 
court  was  conclusive  upon  the  right  of  all  parties ;  and  its  propriety  could  not 
be  questioned  in  this  action.  It  is  insisted,  however,  that  the  19th  sect,  of 
the  general  highway  act  13  Qeo.  3.  c.  78,  imposes  mb  a  necessary  condition  on 

(a)  This  was' considered,  n^on  the  argumanf,  to  be  of  no  consequence:  the  statute  is 
in  this  respect  only  directory* 
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the  exeroise  bv  die  mi^btritea  of  the  power  giveft  to  them  of  itop^g  op  aa 

dd  highway,  that  they  should  eet  oat  a  tiew  lughwty :  and .  that  h^e  no  new 

highway  has  in  fact  been  set  oat,  but  only  an  old  highway  widened  by  the 

addition  of  detached  pieces  of  the  land  adjoining  to  one  side^of  it     But  whe* 

ther  a  new  roed  has  or  has  not  been  aet  out  is  purely  a  question  of  fact,  and 

therefore  like  the  question,  whether  more  commodious  or  not  to  the  public, 

more  proper,  for  the  coosideratioa  of  the  sessions  than  for  this  Court    The 

same  section  of  the  act  says,  that  it  shall  be  lawfiil  for  any  person  aggrieved,  by 

any  such  order  or  proceeding  to  make  his  complaint  thereof  iy  ugppeal  to  the 

next  sessions  after  the  order  made,  who  are  authorized  to  hear  Bud  JhutUy 

determine  such  appeal :  and  if  oonfirmed  on  appeal,  the  inclosures  may  be 

made^  and  the  ways  stopped  up :  and  the,  prQeeedkigsthertupon  shall  be  bind^ 

nig  md  ecnichuive  ta  all  persmts  wham80ever.    It  certainly  therefore  was  the 

intention  of  the  legislature  to  give  the  sessions  conclusive  jurisdiction  over 

some  matters ;  and.  it  is  diffieutt  to  imagine  any  subject  more  proper  for  their 

consideration  than  the  fact  of  a.  new  road.    Ail  through  the  orders  the  new 

road  is  mentioned  as  contradistinguished  from  the  old  one :  and  it  cannot  now 

be  inquired  of,  how  the  new  road  was  made.    In  Daivideoa  v.  Cfill,  1  East, 

64,  ^he  order  oi  the  justioes  for  stopping  up  the  old,,  andsetting  out  the  new 

road,  was  defective  upon  the  face  of  it,  in  not  following  the  form  prescribed 

in  the  schedule,  which  requires  the  length  and  breadth  of  the  new  road  to  be 

set  out ;  which  defect  it  was  considered  might  be  taken  advantage  of  in  a.  col«* 

laterid  proceeding.    But  here  the  proceedings  are  ell  regular  upon  the  iace  of 

them.-    Supp.osing  however  that  the  setting  out  of  ^  new  road  is  an  indispensi- 

ble  condition  of  the  power  of  the  magistrates  to  shut  up  the  old  road;  and 

that  the  fact  of  setting  it  out  is  inquirable  in  a  collateral  proceeding ;  he 

"  contended  that  the  widening  of  another  old  road,  so  aa  to  make  it  more  cobh 

modious  to  the  public,  would  satisfy  the  provision  of  the  act.     [GroH  and 

Lawrence,  Justices,  asked  whether  if  there  were  two  K^ads  both  narrow  and 

.  inconvenient,  leading  to  the  same  place,  the  magistrates  could  not  order  one 

of  them*  to  be  widened,  without  stopping  up  the  other :  and  referred  to  the 

16th  sect  of  the  act,  which  eitpressly  gives  them  jurisdictioo  to  widen  roads 

which  are  inconveniently  narrow,  where  the  same  may  oonvenientljr  be  done» 

without  diverting  them.J    That  section  applies  to  a  different  case,  where  no 

consent  is  necessary  of  the  owners  of  the  lands  over  whiph  the  new  road  ia  to 

be  turned.    But  the  19th  sect  which  gives  the  power  of  diverting  an  old.  road 

with  such  consent,  does  not  iivtenninis  impose  it  as  a  condition  that  an  entire 

new  road  shaU  be  madb  in  lieu  of  the  old  one,  throughout  the  whole  course  of 

it.    Nor  wiH  the  Court  put  so  strict  an  interpretation  upon  the  words  when  so 

much  latitude  of  discretion  was  meant  to  be  left  to  the  Justices.    And  here 

'there  is  a  pew  road  running  paraOel  with  the  old  highway  along  Egg4ane. 

Lord  Ellenborough,  C.  J.  This  is  a  question  of  jurisdiction :  the  magistrates 
have  only  jurisdiction  conferred  on  them  in  a  given  ease :  they  may  divert  an  old 
road,  so  as  to  make  it  nearer  or  more  commodious  to  the  public ;  that  is,  by  making 
a  new  road.  The  whole  section  contemplated  that  a  new  highway  is  to  be  made  in 
Heu  of  the  old  one  which  ia  to  be  stopped  up ;  and  the  magistrates  can  only  order 
the  old  highway  to  be  stopped  upon  the  couadition  that  a  new  highway  has  been 
made  and  pnt  in  a  proper  state;  But  what  diveriipg  or  turning  of  the  old  road 
hais  there  been  in  this  case  7  or  what  new  highway  has  been  given*  in  lieu  of  the 
old  one  which  is  stopped  up?  The  facts  are  simply  these;  the  mngistratea 
have  extinguished  and  stof^d  up  one^  old  road,  and  have  enlarged  another  in 
different  parts  of  it :  but  the  temini  a  fuo  and  ad  fuem,  and  Sie  direction  of 
it,  remain  the  same  as  before.  Increasing  the  width  of  one  old  highw;ay  is 
neither  diverting  pother  old  highway,  nor  making  a  new  one :  and  the  justices 
cannot  make  facts  by  their  determination  in  order  to  give  to  themselves  juris- 
diction, contrary  to  the  truth  of  th^  case.  There  is  the  less  reason  too  for 
saying  that  a  new  highway  has  been  set  out  in  lieu  of  the  dd  one,  because 
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Egg^ane  has  not  been  widcfned  through  its  whole  course,  but  the  additions 
are  only  made,  in  patches ;  so  that  if  the  old  contse  of  the  highway  there  were 
stopped  up,  there  would  be  no  continuity  of  road  in  any  other  place  in  lieu  of 
the  other  old  highway  which  has  been  stopped  up.  Therefore,  however  desl* 
rous  we  may  be  of  consulting  the  convenience  of  individuals  in  this  respect, 
in  a  case  too  where  we  may  reasonably  conchifte  from  the  adjudication  of  the 
magistrates  in  sessions  that  the  alteration  is  more  commodious  to  the  public ; 
yet  the  words  of  the  act  are  too  strong  to  get  bver :  and  we  cannot  ettend 
the  jurisdiction  of  others  any  more  than  we  can  our  own. 

Grose,  J.  declared  himaelf  of  the  same  qHnion;  and  referred  to  the 
16th  section,  as  pointing  out  the  distinction  between  widening  an  old  road  ; 
which  is  there  provided  for ;  and  diverting  the  old  and  making  a  new  road 
preparatory  to  stopping  up  the  old  one ;  which  is  provided  for  by  the  19th 
section. 

Lawbenck,  Jv  '  The  justices  cannot  give  themselves  jurisdiction  in  a  par- 
ticular case  by  finding  thfit  as  a  fact  which  is  not  the  fact«  Suf^ooe  they  had 
turned  the  road  through  a  man's  gi;ounds,  without  his  consent,  would  their 
finding  the  fact  of  his  consent  give  them  jurisdiction  under  this  section  when 
the  act  had  gvren  them  none?  Or  suppose  they  had  turned  it  through  any  of 
the  excepted  places,  V i.  s.  1 6.  The  words  ot  the  19th  section  are  divert  or  turn ; 
which  certainlv  mean  altering  the  direction  of  the  road.  Then  all  through  it 
speaks  of  such  new  highway  in  contradistinction  to  the  old  highway ;  that 
means  such  ntno  highway  by  the  diversion  or  twming  pf  the  old  one.  The 
widening  of  Egg4ane,  in  different  parts,  which  was  a  highway  before,  does  , 
not  answer  the  description  of  a  new.  highway  in  the  19th  section.  ,  The  16tlr 
section  affords  a  comment  on  the  19th,  which  it  is  difficult  to  get  rid  of;  foe 
the  latter  uses  the  words  diverted  and  turned,  as  different  from  widened  and 
enlarged  in  the  former  section. 

Le  BLAifc,  J.  observed,  that  the  fyc\  did  not  support  the  argument, 

PtiUer  then  contended  that  the  plaintiff  was  entitled  to  a  verdict  on  the 
new  assignment 

The  Court  said  they  were  with  him  on  that  point;  for  that  the  defendant 
could  not  justify  under  the  general  issue  the. cutting  the  posts  and  raj^  of 
another,  though  put  upon  the  defendant's  own  soil. 

Martin  for  the  defendant  urged  that  if  one  fixed  posts,  &c.  on  another's 
land,  he  made  them  the  pr<^rty  of  that  other  :  and  referred  to  Stead  v.  Gamr; 
6fc(a)     But 

The  Court  said,  that  was  a  case  of  costs,  and  not  of  pleading,  and  did  not 
apply  to  the  present  That  here  the  defendant  makes  it  part  of  his  complaint, 
that  the  plaintiff  had  put  his  posts  and  fails  on  the  defendant's  land  across  the 
highway  :  and  the  case  reserved  shews  that  the  posts  and  rails  were  meant  to 
be  stated  as  the  property  of  the  plaintiff:  the  cutting  them  therefore  could  not 
be  juiitifted  under  the  general  issue. 

Postea  to  the  plaintiff  on  the  general  issue  to 
the  new  assignment;  and  a  verdict  to  be 
entered  for  the  defendant  on  the  other  issue. 

(«)  7  East^  325.  But  it  was  no  put  of  the  question  in  that  case  whether  a  wronfful 
placiqg  of  the  rails  by  a  stranger  in  another's  soil  transferred  the  property  in  them  to  the 
owner  of  the  soil. 

Vol.  nr.  60 
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The  ICing  v.  The  Inhabitants  of  Horsley.^ 

8  East,  405.     May  9, 1807. 

AmoU  Deit  of  kin  haasach  an-equitable  interest  in  a  leaaehvld  tenement  of  the  intestate, 
that  she  gains  a  settlement  by  reaidUng  40  days  in  the  same  parish  nfiev  the  intestate's 
death,  before  administratioo  granted  to  her.  And  it  matters  not  that  the  widow  of  the 
intestate  survived  him,  if  she  died  afterwards  without  having  taken  out  administration, 
leaving  the  other  sole  next  of  kin  to  the  intestate.  But  no  settlement  is  gained  by  the 
mere  relation  back  to  the  death  of  the  intestate  of  the  letters  of  administration  when 

{(ranted,  taken  out  only- 18  days  before  the  next  of  kin  parted  with  her  interest  in  the 
easehold  ;  so  as  to  connect  the  residence  for  those  18  days  with  .a  resideope  by  such 
next  of  the  kin  in  the  same  parish  for  more  than  40  days,  after  the  death  of  the  intes- 
tate and  his  widow,  before  snch  actministration  granted. 

SARAH  BARNFIELD,  widow,  a  pauper,  was  removed  by  sn  order  of 
two  justices  from  the  parish  of  Horsley,  to  the  parish  of  Avtning,  both  in  the 
county  of  Gloucester.  The  sessions  on  appeal'  quashed  the  order,  subject  to 
the  opinion  of  this  Court  on  a  case,  stating  that  the  pauper  is  the  widow  of 
John  Bafnfield  who  di^d  in  1801,  and  was  legally  settled  in  Avening,  That 
W.  Poker  the  father  of  the  pauper  Sarah  Hied  about  €%ri5fmas' 1802,  intes- 
tate, possessed  of  a  leasehold  house  in  HorsUy  of  405;  per  annum,  for  a  term 
of  years ;  leafing  a  widow,  and  the  pauper,  his.  oQly  child  whom  he  had  by  a 
former  wife.  That  W.  Pofecr's  widow  died  about  a  month  after  her  husband. 
That  upon  the  death  of  W.  PcUzer,  the  pauper  his  daugiiter,  who  had 
previously  occupied  the  said  leasehold  house  by  perqiission  of  her  father,  con- 
tinued to  reside  in  it  till  the  death  of  her  •  mother-in-^iaw,  when  she  left  the 
house,  and .  let  it  to  a  tenant,  who  occupied  it  for  three  years  from  that  time, 
and  paid  the  rent  for  it  to  the  pauper.  That  the  pauper  during  this  time,  and 
until  the  date  of  the  order  of  removal,  resided  with  her  family  in  Horsley. 
That  on  the  11th  of  Jan.  1806,  the  paupef  obtained  letters  of  administration 
to  her  father  W.  Pcdxer :  and  on  the  29th  of  the  same  month;  she  sold  and 
assigned  her  interest  in  the  said  premises  to  W.  Daniels,  who  has  ever  since 
continued  in  possession. 

Oaselee,  W.  E.  Taunton^  and  IJord,  in  support  of  the  order  of  sessions, 
contended,  first,  that  the  pauper,  as  sole  next  of  kin  of  her  intestate  father 
Rafter  the  death  of  her  mother-in-law)  bad  such  an  equitable  interest  in  the 
leasehold  property,  that  by  residing  40  days  in  the  same  parish  she  sained  a 
settlement.  In  Rexy.  Cold  Ashtan,  Burr.  S.  C.  450,  Lbrd  Mansfield  distin- 
guished between  the  case  of  a  sole  next  of  kin,  and  where  there  were  others 
entitled  in  an  equal  degree ;  that  the  former  might  gain  a  settlement  by  re'sid- 
ing  40  days  in  the  parish  where  the  intestate's  property  was,  before  adminis- 
tration granted.  And  this  distinciion  was  recognized  by  Lord  Kenyan  in  Rex 
V.  Of  church,  S  Term  Rep.  117,  The  cases  whkh  have  been  determined 
against  the  settlement  of  th^  next  of  kin,  are  either  where  more  than  one  were 
beneficially  entitled  under  ^he  stat.  of  distributions,  although  one  only  were 
entitled  to  take. out  administration ;  or  where  administration  was  not  taken  out 
at  all ;  or  at  least,  not  taken  out  till  after  the  interest  in  the  premises  expired 
in  reject  of  which  the  settlement  Wv)uld  accrue.  Such  were  the' cases  ofRez 
V.  Widworthy,  Burr.  S.  ClOOi  Andr.  4,  and  Cas.  temp.  Hard  w,  392.;  Sotdh 
Sydenham  v.  Lamerton  ;{a)  Rex  v.  Lowey  Swell,  Burr.  S.  C.  436 ;  Rex  v.  North- 
curry,  Cald.  137,  and  Rex  v.  Chew  Magna,  CaJd.  365.  [A  doubt  was  thrown 
out  in  the  course  of  the  argument,  whether  the  pauper  though  sole  next  of  kin 
to  her  father,  were  solely  entitled  in  interest;  for  the  representatives  of  th* 

(e)  Cas.  of  Set.  95,  from  whence  it  is  cited  in  fiarn's  Just.  tit.  Poor.  tit.  SeUlemaU  by 
Estate,  and  in  chap.  10,  pf  Const's  Bott.  under  the  same  title.  1  Stra.  57,  reporti  the 
same  case  on  a  different  point.  10  Mod.  388,  states  the  point,  but  says  that  the  Court 
gave  no  opinion  upon  it.    Fol.  81,  S.  C.  sh^ws  that  it  was  fhe-case  of  a  sole  next  of  kin. 
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mothdr-iinlaw  would  be  entiUed  to  her  share.  But  it  was  answered  that  Done 
other  appeared  on  the  case  to  be  entitled,  and  the  mother  might  in  fact  have 
had  no  next  of  Jbin,  or  she  might  have  b^  a  natural  child,  and  90  could  not 
have  any  by  law;  or  the  pauper  might  have  been  her  sole  next  of  kin.]  2dly. 
They  contended,  that  the  letters  of  administration,  whic(i  were  in  fact  taken 
out  18  days  before  the  removal,  and  while  the  pauper's  interest  in  the  premises 
still  subsisted,  (which  distinguished  the  case  from  that  of  Rex  v.  Widworthj^) 
had  relation  back  to  the  death  of  the  intestate,  so  as  to  vest  in  her  the  legal 
property  of  the  term  from  that  time.  This  is  laid  down  in  1  Com.  Dig.  tit. 
Administration  B.  10,  which  cites  a  case  in  C  B.  M.  9  Ann.  and  3  Rol.  Abr. 
554. 1.  15  and  25,  which  latter  books  refers  to  18  H.  6.  2.  b.  (with  h^duln- 
iatur)  and  36  H.  6.  ^  and  WkUtingstdll  v.  Sir  Miles  Sands.  £.11  Car.  1, 
which  was  affirmed  in  error.  So^  in  ejectment  by  an  administrator  the  demise 
may  be  laid  before  administration  granted :  for  when  granted,  it  will  relate 
back  and  shew  the  title  in  the  administrator  from  Uie  death  of  the  intestate. 
Here  then  the  pauper  has  had  both  an  actual  possession,  and,  by  relation,  a 
legai  title,  if  that  be  necessary^  in  the  estate,  for.  more  than  40  days,  during 
which  time  she  resided  in  the  same  parish. 

Phelps,  contra,  on  the  first  point,  said  that  this  was  not  like  the  case  of  a 
cestuy  que  trjust ;  for  if  so,  it  would  make  no  differenoe  whether  there  were 
one  or  more  next  of  kin  .entitled  to  claim  administration;  but  all  the  cases 
agreed  that  if  there  were  more  than  one  so  entitled,  no  settlement  could  be 
gained  by  their  residence  on  the  estate ;  and  though  there  were,  some  dicta  in 
favour  of  a  sole  next  of  kin ;  yet  it  had  nfever  been  so  decided,-  and  the  dis^ 
tinction  could  not  be  supported  on  principle  :  and  as  far  as  the  point  was  in 
judgment  in  South  Sydenham  v.  Lamerton,  the  deqisiim  is  the  other  way. 
Strictly  speakings  he  said,  no  person  was  entitled  aaof  ri|[ht  to  administration; 
for  it  was  in  the  discretion  of  the  Ordinary  to  grant  it  even  to  a  stranger, 
though  there  were  Qther  next  of  ^in  to  the  intestate ;  and  it  was  still  ojten 
granted  to  a  creditor.  [I^ord  EUefUHfraugh,  C.  J.  It  is  so  much  a  claim  of 
right  in  a  sole  next  of  kin,  that  if  the  Ordinary  refused  to  grant  administration ' 
to  him,  the  Court  will  issue  a  mandamus  to  enrorce  it.  And  Lawrence,  J.  said, 
that  there  was  a  case  in  the  books(a)  of  two  next  of  kin,  a  widow  and  child ; 
'where  though  the  Court  refused  to  issue  a  mandamus  to  the.  Ordinary  to  grant 
administration  to  one  of  them  in  particular ;  yet  they  commanded  him  to  grant 
i%  U)  one  or  other  of  the  next  of  kin,  leaving  him  to  make  the  election  amongst 
persons  having  equal  claim8.(6)]  Then  as  to  ^e  point  of  relation ;  though 
the  administration,  wh^n  granted,  may  vest  the  property  in  the.  administrator 
as  from  the  death  of  the  intestate  ibr  the  purpose  of  suit ;  yet  it  cannot  have 
the  eifect  of  making  the  next  of  kin  irremovable  for  a  time  past,  when  it  must 
be  admitted  that  she  was  removable,  unless  by  reason  of  .any.  equitable  inte- 
rest which  as  sple  next  of  kin  she  might  have  in  the  premises.  In  fact,  she 
was  only  irremovable,  by  reason  of  administration,  for  18  days  instead  of  40. 
Hex  V.  Widworthy  is  in  point  to  this  part  of  the  case. 

The  Court  then  said,  that  they  had  .no  doubt  upon  the  last  point :  that  the 
grant  of  adqainistration  could  not  operate  by  relation  to  make  a  person  irre- 
movable for.  a  time  past,  who  during  that  time  was  removable.  But  they 
would  look  into  the  cases  upon  the  other  point,  .in  deference  to  the  opinion 
intimated  by  Lord  Mansfield  in  some  of  the  cases  as  to  a  distinction  in  favour 
of  .a  sole  next  of  kin.     And  a  few  days  afterwards  , 

.  Lord  Ellenborough,  C.  J.  delivered  judgment  This  is  the  case  of  a  sole  next 
of  kin  exclusively  entitled,  ailer  the  death  of  her  mother-in-law,  to  administra- 
tion of  the  personal  estate  of  the  intestate,  her  father.  And  the  question  is, 
whether  the  pauper  having,  after  she  became  such  sole  nextof  kin  to  the 

(a)  Vt.  Anonymous,  1  Stra.  552. 

{h)  Vide  Fawtiy  v.  Fawtry^  Salk.  36,  and  BlaMorough  v.  /)avw,  ibid.  33  and  vide  3 
Salk.  31. 
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iitte8iat€,  resided  more  tliaii  40  diijs  in  the  ptrish  in  w^ich  a  leisefaiold  tene- 
ment  of  405.  per  aimum  belonging  to  the  intestate  lay,  tWeby  gained  a  settle* 
ment  in  that  parish?  This  is  not  a  eettiement  claimad.  nnde^  the  aut  0  Geo. 
I.  c.  7 ;  the  esiate  not  having  cone  tp  the  paaper  by  purfefaaae ;  bnt  it  is 
claimed  on  the  mere  groand  of  a  40.  days  residence  in  a  parish,  without  being 
removable.  The  grant  of  letters  t>f  administration^  thoogk  it  may  have  the 
effect  of  vesting  the  leasehold  property  in  the  adminiMratrix  by  relation,  so  as 
to  enable  her  to  brings  actions  in  respect  of  that  property  for  all  matters  affect- 
ing the  sam^  ddbsequent  to  the  death  of  the  intestate ;  and  though  it  may  also 
render  her  liable  to  account  for  the  rents  and  profits  of  it  from  the  death  of 
the  intestate;  yet  it  cannot  operate  by  relation  for  a  purpose  perfectly  collate 
ra)  to  the  purposes  above  mentioned,  and  which  is  indeed,  legally,, an  impossi- 
ble one ;  viz.  for  the  puipose  of  rendering  her  not  removable  at  a  time  past, 
when,  iis  far  as  the  letters  of  administration  are  concerned,  she  was  remova- 
ble for  want  of  them ;  and  when  any  order  which  might  liave  happened  to  be 
made  for  her  removal,  (as  no  letters  of  administration  then  existed^)  could  not, 
as  wa^.  hdd  in  Rex  v.  Wtdwofthy,  be  quashed  allerwards  upcm  the  8ub^equeDt 
grant  of  them.  It  remains  therefore  to  be  considered,  whether  upon  any  ether 
groniid  than  the  relation  of  the  letters  of  administration  to  the  death  of  the 
intestate,  and  the  vesting  of  the  leasehold  property  thereby  in  the  administra- 
trix, she  can  be  held  to  have  been  irremovable  during  the  former  part  of  her 
residence  prior  to  the  grant  of  administration:  which  comee^  at  last  to  this 
question,  whether  a  person  can, /or  this  purpose,  become  the  owner  of  a  chat- 
tel real,  which  had  belonged  to  the  intestate,  before  the. actual  grant  of  admin- 
istration to  such  person ;  It  will  be  recollected,  that,  upon  the  death  of  her 
mother-in-law,  the  pauper  became  sole  next  of  kin  to  the  intestate :  it  was  in 
her  power,  therefbre,  at  any  moment  afterwards  to  have  cloathed  herself  exclu- 
sively with  the  legal  character  and  rights  of  an  administratrix.  Lord  Mans- 
field,  in  Rez  v.  (Md  Ashton,  observes  thai  there  is  "  a  great  difference  between 
a  50^  next  of  kin,  and  where  several  persons  in  equal  degree  have  all  of  them, 
(as  in  that  case  they  had,)  an  equal  right."  In  Rex  v.  North  Curry,  Lord 
Mansfield  again  observed,  that  the  widow  (the  pauper  in  that  case)  "  was  not 
"  properly,  and  in  the  sense  of  the  cases,  the  sole  next  of  kin  /'thereby  inti- 
mating what  would  have  been  his  opinion  if  the  pauper  had  been  $oh  next  of 
kin.  The  effect  however  of  a  40  days  residence  by  a  sole  next  of  kin  ^u 
never  yet  received  a  judicial  decision.  The  circumstance  occurred,  indeed, 
in  point  of  fact,  in  th^  case  of  South  Sydenham  Y.-Lamerton,  I  Str.  57 ;  but  it 
was  argued  and  decided  op  a  different  ground.  Adverting  to  the  intimation 
given  by  other  judges,  of  what  would  be  their  opinion  upon  such  a  case  as  the 
present,  if  it  should  come  before  them,  jand  to  the  reason  of  the  thing: 
according  to' which  the  exclusive  right  to  enfcH'ce  the  proper  means  of  acquir- 
ing a  legal  title  to  the  property,  coupled  with  the  actual  enjoyment  of  it  in 
the  mean  time  through  the  occupation  of  a  tenant,  gives  so  much  colour  of 
^  right  to  reside,  without  being  removed;  within  the  parish  in  which  th^  property 
is  situate,  as  to  exempt  such  residence  from^  being  considered  as  a  vagrant 
intrusion  into  a  parish  in  which  the  par^r  has  nothing  of  his  own,  within  the 
purvie;w  and  scope  of  the  poor  laws ;  and  to  Uie  determinations  thereupon ; 
we  are  of  opinion,  that  in  a  case  in  which  the  Janguage  of  no  statute  upon 
the  sabjeet  precludes  us  from  so  determining ;  and  where  no  principle  of 
convenience,  nor  any  decided  case,  is  contravened  by  such  a  determination  ; 
we  are  well  warranted  in  considering  that  a  settlement  was  gained  by  a  resi- 
dence of  40  days  within  the  parish  in  which  a  pauper,  thus  circumstanced  in 
respect  to  real  property  there  situate,  resided ;  and  of  course,  that  the  order  of 
Sessions,  discharging  the  order  of  removal,  must  be  affirmed. 
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Birch  V.  Trirte. 

8  East,  413.    May  9, 1807. 

Where  a  first  writ  of  error'abatefl,  or  U.put  an  end  to  by  the  act  of  the  plaintiff  in  error, 
a  second  writ  of  error  brought  in  the  same  Court  is  hot  a  supersedeas  of  execution  as 
the  first  is ;  and  execution  may  then  be  sued  out  without  leave  x>f  the  Court.  But  in 
error  of  matter  of  Act  e^ram  wMs^  which  is  not  within  the  atatntes  reqmirinf  bail  in 
error,  the  writ  of  etror  is*  or  ia  not  a  aupersedeaa  according  to  oiroomstancea;  and  the 
Court  must  be  moved  for  leave  to  alie  out  execution  pending  it. 

LORD  ELLENBORotjQH,  C.  J.  delivered  the  opinion  of  the  Court  in  this 
case :  which  had  stood  oyer  some  days  for  consideratioik 

This  was  a  rule  obtained  early  In  this  term,  on  the  part  of  the  defendant, 
calling  on  the  plaintiff  to  shew'cause  why  the  execution  issued  and  executed  in 
this  cause  should  not  be  set  aside,  on  the  ground  that  the  same  was  irregular; 
it  having  been  sued  out  after  a  writ  of  error  allowed  and  bail  put  in :  or 
if  the  Court  should  be  of  opinion  that.  Under  the  circumstances,  the  writ  of 
error  was  not  a  stfpersc^deas,  still  that  the  plaintiff  ought  not  to  have  sued  out 
execution  without  having  fir^t  applied  to  the  Court  for  leare  so  to  do.  On 
shewing  cause  against  the  rule  the  facts  appeared  to  be  these :  that  the 
defendant  in  Michatlmas  term  last  sued  out  a  writ  of  error  •  on.  a  judgment 
obtained  against  him  in  this  Court,  and  had  ^he  same  allowed,  and  served  it  on 
the  plaintiff,^  but  having  iluled  in  perfectih^g  his  bail  in  error  in  time,  he  after- 
wards nonprossed  his  own  writ  of  error ;  and  then'  sued  out  a  new  writ  of  error, 
got  the  same  allowed,  and  perfected  his  bail :  and  afterwards  the  plaintiff,  not 
regarding  this  second  writ  of  error,  issued  his  execution  on  the  judgment,  without 
applying  to  the  Court  for.  leave.'  As  to  the  first  point,  no  autb^rity  has  been 
shewn  that  a  second  writ  of  error  sued  out  in  the  same  Court  ha»  ever  be^n 
held  to  be  a  supersedeas,  where  the  first  writ  of  error  abated,  or  was  put  an  end 
to  by  act  of  the  party,  the  plaintiff  in  error.  On  the  contrary,  there  is  a 
settled  distinction  between  the  case  of  a  writ  of  error  abating  by  act  of  the  ^arty, 
and  of  one  abating  by  the  act  of  God,  or  by  a  circumstance  which  the  plaintiff 
in  error  could  not  6ontroul :  in  the  first  case,  the  plaintiff  in  error  shall  not  by 
means  of  a  second  writ  supersede  the  execution  of  his  adversary ;  for  that 
would  be  to  enable  him  at  his  own  pleasure  to  prolong  the  delay :  in  the  lat* 
ter  case  it  is  reasonable  that  he  should  not  be  prejudiced  where  he  has  not 
been  guilty  of  laches ;  as  where  the  wrh  has  abated  by  dedth  of  the  party,  or 
of  the  chief  justice.  Several*  auth6rtties  warrant  this  distinction.  In  Sir 
Frctncts  Duncambe^s  case,  1  Mod.  885,  it  wais  held,  that  if  a  writ  of  error 
abate  in  parliament,  or  the  jike,  Und  another  writ  of  error  be  brought  in  the 
same  Court,  it  is  no  supersedeas.  Hariop^,  HoU,  1  Salk.  263,  is  to  the  same 
purpose.  There 'after  writ  of  error  in  the  Exchequer  Chamber,  on  a  judgment 
in  debt  in  the  King's  Bench,  and  that  judgmetit,  affirmed,  the  plaintiff  sued  out 
a  sti.  fa.  m  B.  R,,  and  had  an  a^ard  of  execution;  on  which  the  defend- 
ant'brought  a  writ  of  error  in  the  Exchequer  Chamber,  tarn  in  redditionejUdi- 
eiif  quam  in  adjudicatione  ezecutionis :  notwithstanding  which  the  plaintiff  went 
on,  and  sued  out  execution.  And  a  motion  was  made  to  set  it  aside,  because 
it  was  sued  oat  when  there  was  a  writ  of  error  depending.  And  by  HbH^ 
C.  J.  there  can  be  no  new  writ  of  error  after  the  justices  and  barons  have 
affirmed  or  reversed.  If  a  plaintiff  in  error  be  nonsuit,  he  shall  not  have  a 
new  writ  of  error.  And  the  Court  held  that  what  the  plaintiff  had  done  was 
well,  and  no  contempt ;  for  the  writ  of  error  could  be  no  supersedeas  to 
th^  execution.  In  Buller  v.  Lusitano  de  Pinna,  2  Stra.  880,  a  writ  of  error 
brought  by  a  feme  sole  abated  by  her  marriage;  and  then  she  and  her  hus- 
band brought  a  second  :  and  th^  Court  gav^  leave  to  take  out  execution ;  it 
being  a  delay  occasioned  by  the  act  of  the  plaintiff  in  error.  The  case  of 
Jenians  y.  Bates  is  vety  shortly  reported  in  2  Str.  1015;  but  we  have  seen  a 
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fuller  note  of  it  to  the  same  efiect  from  Mr.  JFordPs  MS.  Aceording  to  that 
note  it  appears,  that  the  plaintiff  brought  a  writ  of  error  oo  a  jud^ent  in 
C.  B.  as  a  feme  sole ;  and  the  defeadant  sued  out  a  sci.  fa.  to  assign  errc^-s; 
which  were  assigned  bj  the  plaintiff  and  her  husband.  The  defendant 
pleaded  in  nuUo  est  erratum ;  and  thep  moved  for  leave  to  tak^  out  execution ; 
bsisting  that  by  the  marriage  the  suit  was  abated.  The  {daintiff  insisted,  th^t 
(though  the  suit  were  abated,  yet  the  Court  ^should  give  time  to  bring  a 
new  writ  of  error,  which  would  be  a  supersedeas  to  the  execution.  The 
Chief  Justice  said,  the  abating  the  writ  is  the  act  of  the  party :  here  is  no- 
ting to  hinder  the  defendant  fi'om  taking  out  execution  :  and  as  the  plaintiff 
has'voluntarily  defeated  her  own  writ,  d^  may  thanks  herself,  and  the  defend- 
ant must  take  oiit  execution,  .  These  authorities  have  settled  the  point,  that 
a  second  writ  of  error  brought  in  the  same  Cfourt  is  not  a  supersedeas,  as 
the  first  is.  The  remaining  question  is,  whether,  that  being  so^  the  plain- 
tiff below  be  obliged  by  the  practice  of  the. Court  to  q>ply  to  the  Court  for 
leave,  to  take  out  execution  1  And  if  it  be  clear,  as  we  think  it  is,  that  after 
the  first  writ  of  error  has  been  put  ap  end  to  by  the  act  of  the  plaintiff  in  error, 
he  cannot  supersede  or  stay  the  defendant's .  execution  by  «  second  writ 
pf  error  brought  in  the  same  Court ;  there  is  no  reason  to.  oblige  him  to 
q>ply  to  the  Cpu^l  for  leave  to.sue  out  his  execution  :  which  can  only  occa- 
sion further  expence  and  delay,  and  may  tend  to  deprive  the  original  plaintiff 
of  the  fruits  of  his  judgment :  although  in  a  questionable  case  it  may  be  a 
prouleut  measure  for  the  defendant  in  error  to  apply  to  the  Court  for  leave 
before  he  sues  out  his  execution.  In  Lane  and.  others  v.  Bacchus ^  2  Term 
Rep.  44,  the  Court  refused  to  set  aside-  an  execution  sued  out  before,  but 
executed  after,  the^  allowance  of  a  writ  of  error  served  on  the  sheriff  and  the 
party;  the  plaintiff  in  error  not. having  regularly  put  in  bail.  In  error  of 
matter  of  fact  coram  nobis,  which  is  not  within  the  statutes  requiring  bail  in 
error,  the  writ  of  error  is  not  ofi.  itself  a  superseide^s  in  the  first  instance ;  but 
is'  or  is  not  so  according  to  circumstances;,  and  those  circumstances  the 
Court  wijl  inquire  into,  on  motioQ  for  leave  to  take  out  execution  f  in  case 
therefore  of  error  brought  coram  nobis,  the  practice  is  that  the  defendant  in 
error  shall  mm'e  the  Court  for  leave  to  take.out  exe9utio^.  That  is  so  laid 
down  in  Ribojut  v.  Wheekr^  Sayer,  166.  It  was  a  motion  to  set  aside  ^  fieri 
facias:  a  writ  of  error  coram  vMs  had  been  brought,  and  allowed^  and 
notice  of  the  allowance  .served  on  the  plaintiff's  attorney  before  the  jCen 
facias  sued  out ;  which  wjaa  sued  without  leave ;  and  which  writ  of  error  was 
not  determined.  The  Court  made  the  rule  absolute.  And  Denison^  J.  said, 
(Ryder,  C.  J.  and  Wright',  J.  absent,)  before  a;  writ  of  error  coram  vobis^  it 
not  being  a  .writ  of  right,  is  allowed,  there  must  be  jui  affidavit  of  some  error 
in  fact;  by  which,  in  ca^  the  fact  to  be  assigned  for  error  is  true,  the  plain-  ' 
tiff's  right  of  action  will  be  destroyed.  A  writ  of  error  coram  vMs  is 
not  a  supersedeas  in  itself  :(a)  but  although  it  be  not,  execution  cannot  be 
taken  out  on  the  judgment  whilst  it  is  depending,  without  leave  of  the  Court 
It  would  be  very  unreasonable  that  it  should  be  in  the  power  of  the  plaintiff 
to  take  out  execution  upon  the.  judgment,  without  leave  of  the  Court,  whilst  a 
question  is  depending  concerning  a, fact,  by  which,  if  it  be  true,  the  plaintiff's 
right  of  actipn  will  be  destroyed.  Thi&  reasoning  does  not  apply  to  the  case 
of  a  writ  of  error  within  the  statute,  where  the  plaintiff  has  had,  or  might 
have  had,  the  benefit  of  it  ^  a  supersedeas,  but  for  bis  own  •act  in  determin- 
ing; it.  We  are  therefore  of  opinion,  that  there  is  not  any  irregularity  in  the 
suing  out  of  the  execution,  and  that  the  rule  obtained  for  setting  it  aside  must 
be  discharged. 

Rule  discharged. 

'^       !"^  (a)  Vide  Carth.  966, 9.        ""^ 
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The  King  v.  Palmer  And  Another. 

8  East,  416.    M^y   11,1807. 

Although  a  parish  might  not  have  had  the  benefit  of  the  stat.  43  Eliz.c.  2,  before  and  at 
the  passing  of  the  stat.  13  &  14  Car.  2.  c.  12.;  but  perhaps  at  that  period,  and  certainly 
for  a  long  course  of  years  antecedent  to  the  years  1773-5  maintained  its  poor  in  sepa- 
rate districts;  yet  it  was  rompetefitto  the  paiSshioners  at  the  latter  period'  to  ceas^ 
aeting  under  the  statute  of  Car.  2,  and  to  recpr  to,  the  general  provision' of  the  stat.  43 
Eiis.  by  maintaining  their  poor  as  one  entire  parish ;  and  having  so  done  from  the 
year  1775,  the  Court  refused  a  mandamus  to  the  justices  of  peace  to  appoint  separjRte 
overseers  as  before  that  time. 

A  MANDAMUS  was  prayed  for  to  tlie  defendants,  justices  of  tbe  peace 
for  the  county  of  WiUs,  cemmandiiTg  them  to  appphit  two  or  more  overseers 
of  the  poor  within  that  part  of  the  parish  or  TFoib'i^Aai»  which  .lies  ih  WiUs: 
the  object  of  which  was  to  bring  In  revision  the  opinion  of  the  X^oart  pro- 
nounced in  the  case  of  Zone  v.  Cdikam,(a)  The  affidavits  in  support  of  the 
application  stated,  that  the  parish  of  Wokingham;  ts  about  5  miles  in  liength, 
3  in  breadth,  and  18  in  circumference^:  situated  in  the  counties  of  Wilts  and 
Berks,  tihd  sutSdivided  into  the  corporate  town  of  Wokingham',  in  Berks^  the 
Berks  liberty,  and  Wihs  liberty,  without  the  corporation  ;  each  of  whicfar  three 
districts  tiad  (previous  to  1774)  immemorially  maintained' their  own  poor  sepa- 
rately, with  separate  overseers^  rates,  and  accounts.  That- there  bad  been 
removals  of  patipers  from  each  of  theae  districts  to  the  other,  and  certificates 
from  one  to  the  other  now  existing  from  1696  to  1^73.  That  there  is  one 
church  only,  which  is  situated  in  the  Wilis  liberty ;  but  three  churchwardens, 
one  out  of  each  district,  appointed  at  the  consistory  court  of*  the  dean  of  So- 
nim.  That  two  constables  are  appointed  (br  the  town  of  Wokingham  by  the 
corporate  magistrates  in  Sessions,  according  to  their  charter ;  one  constiible 
for  the  Berks  district,  appointed  ^t  the  court  leet  for  the  hundred  of  Samdng 
in  B&ks ;  and  another  constable,  b]f  th^  WiUs  magistrates  in  Session»,  for  tbe 
Wilts  district.  Thiit  previcAis  to  1774  there  w^e  always  appointed  two  oveiv 
seers  for  the  town,  two  for  the  Berks  liberty,  and  either  one  or  two  for  the 
WlHs  liberty :  bilt  about  that  time  the  town  aiid  the  Berks  liberty  agreed  to 
hate  only  three  overseers  between  them,  two  for  the  one  and  one  for  the  otfaer^ 
alternately  in  each  year:  and  since  that  time  etoly  one  overseer  has  been 
yearly  appointed  for  the  WtUs  liberty;  That  in  1774,  a  fkfmdamus{h)  issued  to  / 
the  churchwardens  and  overseers  of  the  parish  of  W,  in  Berks  and  WiUs,  td 
make  one  equal  and  entire  rate ;  which  \vas  never'  argned :  since  which  a  joint 
rate  has  been  made  for  the  *' town  and  parish  of  Wokingham**  ^  the  rates 
are  entitled ;  but  still  the  overseers  in  each  district  continue  to  cdlect  their 
several  proportions  of  the  rate  separately,  and  keep  separate  accounts  of  their 
expenditure,  and  confine  their  relief  to  the  poor  in  their  respective  districts. 
That  the  WiUs  liberty  is  «  tpwtiship,  and  has  tiever  had  'jointly  with  the  othmr 
two  districts  the  benefit  of  the  stat.  43  ^\z.  o.  2.  It  fiirther  appeared,  tbat 
the  town  was  incorporated  bv  two'  charters,  one  of  the  25th  of  Elizabethy 
granted  to  the  town  of  Wokii^bam  in  the  eouniy  o/^  Berks ;  the  other  of  the 
10th  Jac.  1 ,  to  the  Unen  of  Wokingham  tn  the  counties  of  Berks  and,  Wilts  in 
our  lordship  of  (Conning.  That  Wie.- Berkshire  part  is  in  the  bundred  of  8on^ 
ning,  and  the'  Wilts  part  of  Wokingham  in  the- hundred  of  Amesbury.  That 
amongst  the  corporation  muniments,  in  the  cnMody  of  the  town  clerk,  are 
many  bonds  of  indemnity  panted  by  indivicfcials  to  indemnify  the  several  divi- 
sions of  the  parish  from  probable  chavges :  six  of  them  dated  from  .1613  to 

(a)  7  East,  1,  whisre  the  same  question  arose' as  rn  the  preseat  tiase. 

(b)  It  was  stated  by  mistake  in  LanB  v.  Cobkam^  that  the  form  of  the  mandamns  ym  to 
the  justices  to  appoint  four  overseers  for  the  whole  parish ;  but  the  legal  inference,  as  it 
applied  to  the  argument,  was  the  same. 
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1640(a)  are  mtde  to  indenmiiy  the  fawn  €aid  portsA  of  Wokingfaam  m  the 
emtnties  of  Berks  and  Wills.  Sixteen  of  them,  dstH,  from  the  43  Wvl.  to 
1716,  are  to  indenmify  the  twon  and  parish  of  Wokingham  in  the  emmly  of 
Berks;  two  bonds,  dated  in,  1657  aod  1606,  are  to  indenmify  the  parish  of 
Wokingham  in  the  county  of  Berks;  and  eighty-two  bonds  dated  from  1606 
to  1773  are  to  indciinnlfy  the  toum  ef  Wokingham  only  ,*  ef  which  latter  aome 
are  granXed  to  the  alderman  of  the  town ;  others  to  the  alderman  and  overseers 
«f  the  tomn.  That  thei;e  are  ]n«9y  certificates  granted  by  each  of  the  three 
distriets  to  omt  of  the  othen ;  in  aone  of  whieh  the  fact  c^  their  maintaining 
their  poor  separately  is  stated.  'Nine  of  these  from  170g  to  1766  granted  by 
the  churchwardens  and  overseert  of  the  poor  of  the  co^Tporation  of  WoHng' 
ham,  in  the  county  of  Berks,  to  the  churchwardens  and  overseers  of  the  poor 
of  Wokingham  m  tfaeeouBiy  of  WUU,  Fourteen  others  fam  1705  to  1748, 
from  the  cbuiichwitrdena  and  oversetfa  of  tbc^  pciw  of  thQ  parish  of  WMng- 
han^  111  >he  county  of  i^is^to'the  churchwardens  an4  oVer8eera.of  the  poor 
of  the  parish  of  W^ngham  in  the  county  of  WiUs^  Four  others,  fi^om  the 
parish  of  WdkingUam^  uk  the  county  q{  tKilts,  to  the  town  of  Wokingham  in 
theOQunly  ci  Berk»^  dated  from  1706  to  1764.  And  two  others  from  the 
parish  of  Wokingha»  in  Berks,  dated  1705  and  1748.  <  And  also  an  order  ef 
removal  from  ihe  Berks  to  the  Wilis  part  i>f. the  parish,  confirmed  on  appeal 
in  t)^  IStb  of  Anne,  was  set  forth.  That  prior  to  1774,  .according  to  infor- 
mation and  bdief,  the  three  districts  maintained  their  poor  aepara^y  by  sep- 
arate rates,  of  which  one  was  specifically  referred  to  as  far  back,  as  1725,  and 
olhera  afterwards.  And  that  the  parish  has  always  heei»  subdivided,  and  has 
not  had  the  benefit  of  the  atat  43  Eitz;  c  2;  jand  that  the  it^^s  part  maiu- 
tained  its  own  pbor  aeparatelf  al  the  time  of.  passing  the  slat  13  &  14  Qdi. 
2.  e.  12. 

'The  affidavits  in  answer  U>  the  rule  stat«$d  m  addition,  that  the  Wilts  part  of 
the  pari8h,«0Baisting  of  abfMit  afour  th^  was  an  insulated  part  of  that  county,  about 
40  mUea  distant  from  the  body  ofit,  |n  which  part  the  oi^ly  parii^  church  was  sit- 
uated ;  and  the  whole^parisk  is  nvifbih  Uie  jurisdiction ,  oi  the  Dean  of  jSorma. 
That  by  the  inibratatioa  of  eld  persons  now  dcfid  (one  of  tbem  i(bove40  years) 
•  the  whole  pariah  had  formerly  maintained^ their  poor  jointly;  but  had  been 
aeparaled  into-  three  district  by.  the  infiuenceof  three  leading  med,  {one.  of 
whom  vras  mentioned  ;)^  and  so  continued  till.it  was  uniteid  again  in'  1775,  after 
the  granting  of  the  fii«ni/(atti».  That  the  following  entry  appearsin  the  parish 
books :  "  Inly  llth^.1775.  At  a  meeting  of  t^e  parishioners  of  the  Wiltshire 
pact  of  the  parish,  held  this  day.  in  the  vestry  of'  the  parish  church,  we  the 
undermentioned  persona  do  oonsent  and  agree  to  become  one  parish  with  the 
town  of  Wokingkafn\*ndi  the  Berkshire  part  of  t^  parish,  and{  to  give  up  an 
eqi|«l  proportion  of.  the  money  now  in  hand  to  the  other  resp^tive  overseers 
for  the  use  of  t^  year,  ensuing."  (Signed  by  several  of  the  inhabitants.) 
That  since  Jmlp  1775,  one  general  rate,  has  been  made  for  the  whole  parish  r 
and  it  :haa  been  cnctomary  for  the  respective  cfficera.  to  collect  jsuch  portion  of 
rates  as  were  charged  in  the  district  for  which  they  had  been  reqpe|6tiyely  q>- 
pointed,  .and  to  pay  the  poor  tesidiog  in  their  respective  .districts  who  required 
occaaiooai  relief:  hot  from  ^that  time  tiiere  has  been  one  general  poor  hpuae 
or  work  house  for  the  use  of  the  whoie,  towu  iind  pariah,  wl^ch  has  been  main- 
tained by  endi  of  ^e  respoctiveN  overseers  of  the  several  districts,  alternately, 
Cbc  a  month  at  a  time;  eatcefit  that  the  )(Ftfts.pttrt  being  tbc^  smalleat^^the  other 
two  have  generally  paid  the  rent  for  the  poor  house,  md  provided  the  linen, 
fuTnitvre,  and  fad  for  the  same.  ThM  the  overseers  within  jeach^distriet  have 
kept  separate  siccounts,  which  are  regularly  entered  in  the  parish  hooks ;  and 

(a)  The  particuleir  detas  of  these  apstoar^  by  the  affidavits  against  tb^  rule  to  b«  the 
l9kiiMiiy  1613.  lath  M»eh  1687.  Uh  Jfoamary^  13  Car.  1.  6ih  Jfyra  }6^.  Ist  Jfowm- 
Wy  14th  Car.  1 ;  m^  UthM^  1640;  the  laattive  af  which  ware  made  to  the  aldenoaa 
of  the  town.  "  \ 
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at  the  end  of  each  year  have  regularly  accoanted  to  each  other,  and  have 
paid  over  each  to  the  other  the  balances  as  their  aecoants  required ;  the  town 
overseers  generally  receiving  a  considerable  balance  from  the  other  districts 
on  account  of  the  excess  of  expenditure  beyond  the  amount  of  rates  collected 
within  that  district.  That  a  rate  of  Is,  in  the  pound  averages  in  the  town  80/., 
in  the  Berks  district  ISOL,  and  m  the  Wiltf  district  58/. ;  and  that  the  whole 
town  and  parish  have  reaped  the  benefit  of  the  stat.  43  Eliz.  c.  2,  from  1775 
to  the  present  time,  and  that  it  may  ccotinue  so  to  do. 

The  affidavits  further  stated,  that  in  an  ancient  MS.  book,  imitled  Woking' 
ham  Sessions  Book^  found  amongst  the  muniments  of  the  corporation,  con- 
taining entries  of  the  Q^narter  Stasions  from  1630  to  1748,  there  is  this  entry : 
'*  Berks^  ss. — At  a  session  of  the  peace  held  at  Newkmry,  in  the  said  county, 
on  the  3d  of  April  1638,  upon  the  petition  of  the  alderman,  burgesses,  and 
other  inhabitants  of  Wokingham,  shewing  that  at  the  doarter  Sessions,  holden 
at  Newbury  on  the  6th  of  October  1635,  it  was  ordered,  that  all  the  inhabitams 
of  Wokingham  tifoireaM,  as  well  tboee  within  the  liberty  of  the  town  as  those 
of  the  parish,  should  join  together  in  all  taxes  and  rates  for  the  relief  of  the 
poor;  which  the  inhabitants  of  the  parish  do  utterly  refuse  to  do :  now,  upon 
the  petition  of  the  said  aldeunan,  burgesses,  and  inhabitants,  shewing  that  the 
parishioners  of  the  said  parish  without  the  said  borough  do  make  such  refiisal 
as  aforesaid ;  it  is  ordered  in  open  court,  that  the  said  former  order  be  con* 
firmed.  And  if  the  said  inhabitants  of  the  said  parisb  without  the  said  borough 
do  refuse  to  join  with  the  inhabitants  of  the  said  borough  towards  the  relief  of 
the  poor  of  the  said  parish,  the  next  jnstrceof  the  peace  is  desired  by  the 
Court  to  bind  them  over  to  the  next  Sessions  to  answer  their  cdntempt  there^ 
in."  (Signed  by  the  clerk  of  the  peace).  That  &  separate  rate  made  for  the 
relief  of  the  poor  of  the  Berks  part  of  the  parisb  in  1772  was  quashed  by  the 
county  Quarter  Sessions  at  the  Epiphany  Sessions  1773  on  appeal ;  on  the 
ground,  as  was  believed,  that  the  rate  was  not  made  for  the  whole-  parish. 
And  that  it  was  quashed  for  thad  reason ;  and  that  tbe  question  whether  tlie 
parish  could  have  the  benefit  of  the  stat.  43  Eliz.  c.  %  was  Hien  fully  discussed, 
wai  believed,  because  it  so  appeared  by  one  of  the  briefe  held  by  the  counsel 
for  the  appellants  at  tbe  Sessions  which  was  now  produced  in  court  out  of  the 
custody  of  the  grandson  of  the  then  appellant's  attorney  in  the  cause.  And 
from  the  statement  in  that  brief  it  appears  that  much  evidence  then  existed 
respecting  tbe  whole  of  the  parish  having  formerly  been  rated  together,  whick 
does  not  now  exist :  and  it  is  there  stated,  that  the  first  separaticm  was  in  1643. 
That  nnce  the  mandamus  in  1774  a  rate  has  been  made  for  the  whole  parish ; 
hot  it  has  been  the  practice  of  the  overseers  within  the  respective  juriscUctions 
to  take  bonds  of  indemnity  to  themselves  alone,  without  naming  the  other 
overseers.  There  were  also  various  entries  stated  in  the  affidavits  of  the  pro* 
ceedings  of  the  inhabitants  of  the  parish  in  respect  of  the  appeal ;  the  result 
of  which  appeared  to  have  ended  in  an  agreement  between  the  town  and  the 
Berkshire  pvrt  after  the  separate  rate  of  the  latter  had  been  quashed  at  the 
Sessions  to  unite  in  making  a  joint  rate  in  future ;  and  an  invitation  by  them 
to  the  WiUs  part  to  join  them,  which  was  after  some  time  acceded  to,  as 
before  stated. 

Qarrom  aiid  Dampitr  shewed  cause  against  the  ruJe,  and  argued  upon  the 
evidence,  as  preponderating  in  favour  of  the  supposition  that  the  inhabitants 
of  Uie  three  districts  acted  as  one  parish  at  the  time  of  passing  tbe  stat.  13  &* 
14  Car.  3.  But  that  whether  they  did  s»or  not  was  immaterial,  if  it  appeared 
now  that  they  were  capable  of  enjoying  the  benefit  of  the  sut.  43  Eliz. ;  which 
they  said  was  sufficiently  evident  from  the  fact  of  their  having  enjoyed  that 
benefit  fer  the  last  36  years.  That  the  words  of  the  stat.  of  Charles  %  reciting, 
that  the  inhabitants  of  several  eonnties,  by  reason  of  the  largeness  oi  thor 
parishes,  ''  haira  Ml,  nor  cannot/'  reap  the  benefit  of  the  43  Ella.,  looked 
prospeettvely,  an  well  an^  te  the  time  past.    And  Uial  it  was  competent  to  a 
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parish  at  any  time  when  it  found  it  expedient  so  to  do,  to  revert  to  the  general 
mode  of  providing  for  its  poor  pointed  out  by  the  43  Eliz. :  although  at  some 
antecedent  period  it-  might  have  provided  for  them  in  separate  vills  under  the 
13  &  14  Gar.  2. 

The  Attorney-General  and  Park,  in. support  of  the  rule,  argued  upon  their 
view  of  the  evidence,  as  confirming  the  supposition  that  the  parish  had  always 
maintaiped  its  poor  in  separate  districts  down  to  the  year  1775,  and  that  they 
could  not  have  the  benefit  of  the  stat.  43  Eliz. ;  and  in  effect  never  had 
received  it;  since  even  now  the  overseers  divide  their  labours  according  to 
the  several  districts.  That  the  stat.  13  &  14  Car.  2,  meant  to  legalize  the 
practice  of  those  parishes  which  before  and  at  that  time  maintained  their  poor 
in  separate  districts;  and  was  not  intended  to  operate  prospectively  ;  still  leas 
to  authorize  a  fluctuating  system  of  providing  for  the  poor,  either  in  districts 
or  as  an  entire  parish,  according  to  the  shifting  opinions  of  the  day ;  which 
must  necessarily  be  attended  with  great  inconvenience.  And  that  if  a  parish 
had  once  began  to  act,  as  this  parish  had  done  for  a  long  course  of  years  both 
before  and  at  the  time  of  passing  the  stat.  13  and  14  Car.  2,  under  that  act, 
it  was  not  competent  for  the  inhabitants  by  any  agreement  to  revert  back  again 
to  the  provisions  of  the  stat  43  Eliz.^  «ven  if  it  appeared,  which  they  con* 
tended  it  did. not  in  this  case,  that  they  might  conveniently  maintain  their 
poor,  as  one  entire  parish.  And  they  cited  Lord  Kenyan's  opinion  in  Rex  v. 
Leighf  3  Term  Rep.  746,  and  other  cases  there  referr^  to. 

Chiria  adv.  vult. 

Lord  Ellbnborouoh,  C.  J.  now  delivered  judgment.  This  was  an  applica- 
tion for  a  mandamus  to  appoint  separate  overseers  for  the  three  several  districts 
and  divisions  within  the  parish  of  Wokingkamf  in  the  several  counties  of 
Berks  and  Wilts,  under  the  stat.  13  and  14  Car.  2.  c.  12.  s.  21,  upon  the 
alleged  ground,  that  the  inhabitants  of  that  parish  '*  had  not  nor  could**  reap 
the  benefit  of  the  stat.  43  Eliz.  Whether  the  parish  had  or  could  have  the 
benefit  of  the  stat.  43  Eliz.  at  the  time  of  the  passing  of  the  stat  13  and  14 
Car.  2,  appears  doubtful  upon  the  evidence  laid  before  us  in  the  affidavits  on 
both  sides.  From  the  bonds  of  indemnity  given  by  one  part  of  the  parish  to 
another  during  the  early  part  of  the  17th  century,  prior  to  the  year  1638,  it  is 
clear  that  the  whole  parish  did  not  then  maintain  its  own  poor  jointly  and  as 
a  parish.  In  the  year  1638,  whicb  is  a  period  nearest  to  the  year  1662,  the 
date  of  the  stat.  13  and  14  Car.  2,  it  appears  that  the  sessions  made  an  order 
for  a  joint  rate :  and  if  that  order  were  obeyed,  (as  in  the  absence  of  contrary 
evidence  it  may  be  presumed  to  have  been,)  the  mode  directed  by  the  stat  43 
Eliz.  was  more  likely  to  have  been  acted  under  at  and  immediately  after  the 
time  of  passing  the  statute  of  Charles,  than  any  other  less  authorized  mode  of 
maintaining  their  poor.  But  supposing  it  were  otherwise  in  point  of  fact,  and 
that  the  parish  at  the  time  ,of  passing  the  statute  of  Car.  2,  was  not  in  a  situa- 
tion conveniently  to  reap  the  benefit  of  the  stat.  43  Eliz.  i.  e.  by  a  joint  panv 
chial  rate  for  the  maintenance  of  all  its  poor,  under  the  joint  management  of 
not  more  than  four  overseers  in  the  whole  ;  and  supposing  the  poor  to  have  been 
immediately  thereafter  maintained  in  three  separate  districts  and  divisions,  as 
it  is  now  sought  that  they  should  be ;  the  question  is,  whether  it  were  not  com* 
petent  to  the  parish,  if  they  found  it  more  convenient  so. to  do,  to  cease  acting 
under  the  stat  of  Charles  2,  and  to  recur  to  the  provisicms  of  the  stat  43  Eliz. 
There  is  nothing  in  the  language  of  the  act  which  imports  that  parishes  were 
in  this  respect  then  immediately  to  adopt  that  mode  of  maintenance  for  their 
poor  from  which  they  should  not  afterwards  be  at  liberty  to  depart  No  decid- 
ed case  has  excluded  this  provision  ftom  receiving  a  prospective  construction. 
The  words  "  have  not"  were  of  themselves  sufficient  to  cover  any  then  actually 
existing  case  in  which  parishes  did  not  reap  the  benefit  of  the  stat.  43  Eliz. 
The  word  '*  cannot"  though  in  its  strictest  grammatical  sense  it  applies 
properly  to  present  time,  yet  familiar  instances  occur  in  which  the  word  is 
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used  proepectivelj :  and  as  the  varying  chrcumstances  of  parishes  may  make 
the  provisions  of  the  statute  of  Car.  2,  as  necessary  in  respect  to  future  cases, 
as  those  which  existed  at  the  time  of  passing  the  act,  we  think  sound  con- 
struction requires  that  it  should  be' deemed  applicable  to  both  descriptions  of 
cases.  The  language  of  Lord  Kmycn  in  Rex  v.  Leigh^  3  Term  Rep.  746, 
which  goes  furthest  on  this  bead,  is  rather  applied  to  the  expedient  exercise  of 
the  discretion  of  the  Court,  than  to  its  legal  power  in  this  particular.  Speak* 
ing  of  the  time  of  passing  the  statute  of  Car.  3,  he  says,  *'  if  the  parish  were 
'*  properly  divided  at  that  time^  nothing  which  has  happened  since  will  induce 
"  us  to  make  any  innovation."  And  Butter^  Justice,  in  the  same  case,  con* 
aiders  the  discretion  ci  the  Court,  in  assisting  parishes  to  act  under  the  one 
statute  or  the  other,  as  fit  to  be  governed  by  considerations  of  convenience 
and  policy,  and  not  as  concluded  or  bound  down  by  the  actually  existing 
practice  at  or  immediately  after  the  passing  of  the  statute  of  Car.  2.  Accord- 
ing to  the  construction  of  the  statute  now  adopted  by  us,  the  word  cemnot 
must  be  read  as  may  not :  and  the  words  "  shall  after  the  passing  of  thi»  act 
be  maintained"  &c.  must  be  understood,  not  merely  as  imperative  in  respect 
to  the  then  existing  cases,  but  as  applicable  to  other  parishes  also,  which  in 
future  might  be  similarly  circumstanced ;  and  as  ceasing  to  be  imperative 
when  any  parish  might  reap  the  benefit  of  the  stat.  43  Eliz.  Considering  it 
therefore  as  a  question  open  for  our  discretion,  whether  we  will  grant  a  mandor 
mus  for  the  purpose  of  introducing  a  different  mode  of  managing  the  main- 
tenance of  the  poor  than  that  which  has  obtained  in  this  parish,  without  all 
question,  fot  the  last'  32  years,  and  probably  even  at  and  after  the  time  of 
passing  the  statute  of  Car.  2  ;  we  cannot  in  this  case  discover  any  such  pre- 
ponderating reasons  of  convenience  or  policy  as  should  induce  us  in  the 
exercise  of  a  sound  discretion  so  to  interfere :  and  in  the  absence  of  such 
reasons,  we  think  that  the  rule  nisi  which  has  been  obtained  in  this  case 
should  be  discharged. 


Hawkes  v.  Hawkey. 

8  East,  427.    May  11, 1807. 


Id  slander  the  plaintiff  averred  that  he  had  in  due  manner  put  in  liis  answer  on  oath  to 
a  bill  filed  against  him  in  the  Court  of  Exchequer  by  the  defendant,  (but  did  not  pro- 
ceed to  aver  any  colloqaium  respecting  tKat  answer,  with  reference  to  which  the  words 
were  spoken  :)  and  then  alleged  that  the  defendant  said  of  him  that  he  ytn»  forsworn; 
innuendo,  that  the  plaintiff  had  perjwd  himself  in  what  he  had  sworn  in  hi*  aforuaii 
answer  to  the  bill  so  filed  against  him :  held  that  this  inuendo  could  not,  without  the 
aid.of  such  a  colloquium,  enlarge  the  sense  of  the  words,  by  referring  them  to  the  an- 
swer averred  in  the  prefatory  part  of  the  declaration  to  have  been  put  in. 

THE  plaintiff  declared  in  slander ;  and  after  the  usual  prefatory  allegations 
of  his  prior  good  conduct  and  reputation,  stated  that  before  the  speaking  and 
publishing  of  the  false  malicious  and  defomatory  words  in  the  four  last  counts 
mentioned,  he  had  in  due  mannef  put  in  his  answer  upon  oath  to  a  certain  bill 
filed  against  him  in  a  Court  of  Exchequer,  by  the  defendant,  and  that  he  had 
never  been  guilty,  nor  until  the  speaking  and  publishing  the  defamatory  words, 
d&o.  bad  been  suspected  of  perjury,  &c.  Then  in  the  5th  and  6th  counts  <» 
which  the  question  arose,  the  plaintiff  declared,  that  the  defendant  further  in- 
tending, &c.,  in  a  certain  other  discourse  which  he  had  with  one  R,  W,  the 
plaintiff's  serfant,  falsely  and  maliciously  spoke  and  published  to  the  said  R, 
W,,  of  and  concerning  the  plaintiff,  in  the  presence  and  hearing  of  divers 
other  subjects,  d^c.  these  words :  /  (the  defendant)  have  no  doubt  you  (R.  W.) 
will  forswear  yourself,  as  your  master  (the  plaintiff)  has  done  before  you  (R. 
W. ;)  {meaning  and  insinuating  thereby  that  the  plaintiff  had  perjured  himself 
in  what  he  had  sworn  in  his  aforesaid  answer  to  the  biU  so  filed  against  him  as 
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af&resaid.)  The  6th  coant  laid  the  words  flpoken  bj  die  defiaodant  to  the  said 
!S.  W.,  the  plaintiff •«  aerfant,  thus ;  your  master  (meaning  the  plaintiff)  has 
bath  cheaUd  people  out  oftkar  wages  arndforswom  hinueff";  {thereby  meaning 
and  insinuaiing  that  the  plaintiff  had  perjured  himself  in  the  aforesaid  answer 
5d  put  in  by  Mm  to  the  bill  so  filed  against  hum  as  aforesaid;)  by  meana  of 
which  scandal  the  plaintiff  had  been  snapected,  and  'bdiered  to  be  guilty  of 
pecjnry,  and  divera  had  refused  to  have  any  dealing,  d&c.  with  him  aa  before^ 
d&c.     After  verdici  for  the  plaintiff,  with  general  damages. 

Owen  moTed,  in  last  Michaebnas  Tenn»  in  arrest  of  judgment :  1st,  in  res* 
pect  to  the  charge  of  being  forsworn ;  that  althoogh  it  ia  stated  ia  the  prefa* 
Cory  matter  that  the  plaintiff,  before  the  alanderous  words  spoken,  had  put  in 
his  answer  upon  oath  to  a  bill  filed  against  him  in  the  Goort  of  Exchequer ; 
yet  there  is  no  oolloqnium  or  introductory  airerment  that  the  words  were 
apoken  of  him  with  reference  to  any  judicial  proceeding;  without  which  the 
words  themaelTes,  according  to  Holt.y.  Scoifield,  6  Terra  Rep.  091,  are  not 
actienabie.  And  this  defect  cannot  be  supplied  by  the  innuendo,  (meaning 
that  the  plaintiff  had  perjured  himaelf  in  what  he  had  aworn  in  his  aforesaid 
answer  to  the  biil  so  filed  against  him  as  aforesaid;)  for  the  office  of  &n  innu- 
endo is  only  to  explain,  but  cannot  enlarge  the  meaning  of  the  words  spoken^ 
without  the  aid  of  an  introductory  averment.  Rez  t.  Home.{a)  2dly.  That 
the  same  objection  applied  to  the  dth  count :  the  imputation  of  cheating  peo- 
ple out  of  their  wages  is  not  actionable,  without  an  averment  that  the  worda 
were  spoken  of  the  plaintiff  in  his  trade  or  profession,  or  shewing  some  spe* 
cial  damage.  Davis  v.  Miller, 2  StreL.  1109,  and  Toddy.  Bastings,  2  Saund. 
307. 

Sir  v..  Oibbs  and  Marryat  shewed  cause,  and  contended  that  the  worda 
spoken  were  connected  with  the  introductory  matter  by  means  of  the  innu* 
ttido;  which  differed  thb  from  the  other  cases  cited,  where  there  was  no  in* 
troductory  matter  to  which  the  innuendo  could  apply.  The  innuendo  did  not 
introduce  the  new  matter,  but  only  referred  to  it ;  which  was  the  proper  office 
of  such  an  innuendo.  If  upon  the  evidence  it  had  appeared  that  the  worda 
spoken  had  no  reference  to  the  plaintiff's  answer  filed  in  the  Exchequer,  the 
innuendo  would  have  been  disproved,  and  the  plaintiff  could  not  have  reco- 
vered. But  though  the  reference  of  the  slanderous  words  to  the  plaintiff's 
answer  in  the  Exchequer  may  be  informally  stated  in  the  declaration,  the  infor- 
mality is  cured  by  the  verdict.  For  in  order  to  support  the  verdict  it  must 
have  been  proved,  pursuant  to  the  allegations  of  the  declaration,  that  there 
was  such  a  bill  filed  in  the  Exchequer,  to  which  the  plaintiff  had  put  in  his 
answer  on  oath ;  that  the  words  laid  were  spoken,  and  that  they  referred  to 
that  answer  ;  withont  which  the  innuendo,  that  by  such  words,  with  reference 
to  such  answer,  the  defendant  meant  to  insinuate  that  the  plaintiff  had  perjured 
himself,  would  not  have  been  proved.  And  it  was  not  necessary  to  state  a 
colloquium ;  because,  it  would  not  have  been  necessary  to  have  proved  it  in 
fiict.  It  is  sufficient,  after  verdict,  if  the  words  may  mean  what  the  innuendo 
ifl:i;Mites  them  to  mean,  with  reference  to  the  introductory  matter  stated  on  the 
record.  In  the  case  of  Savage  v.  Roberts,  Salk.  694,  the  words  spoken  were 
not  actionable,  unless  spoken  of  the  plaintiff  in  his  trade ;  and  that  could  not 
be  inferred  from  the  mere  circumstance  of  callipg  himself  a  trader:  but  here 
the  words  are  actionable  if  spoken  with  reference  to  a  suit  in  Court ;  and 
there  is  an  introductory  averment  that  there  was  such  a  suit ;  and  the  innu- 
endo contains  an  averment  that  they  were  apoken  of  that  suit.  They  men- 
tioned also  Tindaly.  Moore,  2  Wils.  114,  where  no  colloquium  was  thought 
necessary. 

Dauncey  and  Owen,  in  support  of  the  rule.  The  cases  before  cited  shew 
that  the  words  themselves  are  not  actionable,  unless  by  proper  averments  they 

.11.  >    II       .        1 1    ..  I . ,        .   ■         ■-,,.,.,, I ,.  ■  1 1  ■  II. 

(«)  Ckxwp.  684,  refeiring  to  Barkam's  ease,  4  Rep.  90.  a. 
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are  shewn  to  impute  perjury  in  some  caase  in  Court;  for  which  purpose  four 
links  are  necessarj^  1.  The  fkct  of  auch  answer  upon  oath  by  the  plain- 
tiff to  the  bill  filed  in  the  Exchequer.  2.  That  there  was  a  colloquium  about 
it :  with  reference  to  which  the  words  were  spoken.  3.  The  words  tl^m- 
selves.  4.  The  innuendo  that  the  defendant  meant  by  those  words  to  impute 
perjury  to  the  plaintiff,  in  that  answer  which  he  had  put  in,  and  concerning 
which  the  colloquium  was  had.  It  is  not  enough  that  there  was  such  a  judicial 
proceeding ;  but  it  must  expressly  appear  by  a  distinct  averment  upon  the 
record  that  the  words  were  spoken  with  reference  to  that  judicial  proceeding ; 
and  not  by  way  of  innuendo,  which  need  not  be  proved :  and  the  jury  can- 
not find  that  fact  unless  it  be  judicially  submitted  to  them.  This  is  expressly 
laid  down  in  Rex  v.  Home,  Cowp.  684,  d^c  And  in  Ludwdl  v.  HoU^  1  Stra. 
696;  Dm$  v.  MiUer,  2  Stra.  1169,  and  HeU  v.  Schokfi^,  6  Term  Rep.  691, 
judgment  was  arrested  for  want  of  a  colloquium.  It  may  be  said  however,  that 
in  the  last  mentioned  cases  there  was  no  introductory  averment  to  which  the 
innuendo  could  refer  :  but  that  will  not  apply  to  Savage  v.  Robery,  Salk.  694 ; 
for  there  the  plaintiff  averred  that  he  was  a  trader ;  but  for  want  of  a  collo- 
quium that  the  words  were  qpoken  of  him  in  that  character,  without  which 
they  were  not  actionable,  the  judgment  was  arrested.  The  innuendo  in  this 
case  enlarges  the  natural  sense  of  the  words  spoken ;  which  it  cannot  do  with* 
out  the  aid  of  an  averment  to  introduce  the  new  matter,  and  a  colloquium  to 
refer  the  words  spoken  to  such  new  matter ;  and  the  innuendo  is  no  averment  in 
itself.  They  also  referred  to  Rex  v.  Oreepe,  Salk.  513,  and  1  Lord  Ray.  256 ; 
Thomas  v.  Axeworth,  Hob.  2 ;  Miks  v.  Jacob,  ib.  6 ;  Harvey  v.  Dueldn,  ib. 
45,  and  Fleetwood  v.  Curley,  ib.  268 ;  in  which  latter  there  was  an  averment 
that  the  king  had  made  the  plaintiff  general  receiver  of  the  court  of  wards, 
and  that  the  defendant  spoke  certain  words  of  the  plaintiff,  charging  him  with 
deceiving  and  cozening  the  king :  but  there  was  no  averment  of  a  colloquium 
about  his  office :  and  it  was  agreed  that  if  the  plaintiff  had  added  an  innuen- 
do, that  the  deceit  was  in  his  office,  it  would  not  have  availed  :  but  ultimately 
they  agreed  that  the  words  in  themselves  imported  as  much. 

Lord  Ellknborouoh,  C.  J.  The  only  question  is,  whether  this  can  be 
cured  by  verdict ;  for  nothing  can  be  more  clear  than  the  rule  laid  down  in 
the  books,  and  which  has  been  constantly  adopted  in  practice,  not  only  where 
the  words  spoken  do  not  in  themselves  naturally  convey  the  meaening  imputed 
by  the  innuendo,  but  also  where  they  are  ambiguous  and  equivocal,  and  re- 
quire explanation  by  reference  to  some  extrinsic  matter  to  make  them  action- 
able ;  it  must  not  only  be  predicated  that  such  matter  existed,  but  also  that  the 
words  were  spoken  of  and  concerning  that  matter.  As  Lord  G.  J.  De  Grey 
says  in  the  case  of  the  King  v.  Home,  speaking  of  Barham's  case,  where  the 
slander  was,  '*  he  has  burnt  my  bam ;"  the  plaintiff  cannot  say,  by  way  of 
innuendo,  "  my  bBxnfiiU  of  com ;"  because  that  is  not  an  explanation  of  the 
words,  but  an  addition  to  them.  But,  he  adds,  if  in  the  introduction  it  had 
been  averred  that  the  defendant  had  a  bam  full  of  com,  and  that  in  a' dis^ 
course  about  thai  bam,  the  defendant  had  spoken  the  words,  an  innuendo  that 
he  meant,  by  those,  words,  the  barn  full  of  com,  would  have  becm  good. 
Lord  C.  J.  De  Grey  does  not  say  merely  that  the  introductory  averment,  that 
the  defendant  had  a  barn  full  of  com,  would  have  been  sufficient  to  warrant 
the  innuendo,  but  also  that  there  was  a  discourse  about  that  bam,  in  which 
the  words  were  spoken.  But  if  the  first  were  auffictent,  it  was  superfluous 
to  mention  the  other.  Now  here  one  of  the  two  ingredients  necessary  to 
found  the  innuendo  is  wanting.  The  prefatory  allegation,  that  the  defendant 
had  put  in  his  answer  upon  oath  to  a  bill  filed  against  him  in  the  exchequer, 
is  right :  but  whether  the  words  were  spoken  with  relation  to  that  answer 
does  not  appear ;  unless,  after  verdict,  it  must  be'  taken  that  they  were  so 
spokeu.  Upon  this  point  we  will  look  into  the  cases.  But  if  a  broad  rule  has 
been  laid  down  as  to  the  mode  of  declaring  in  this  species  of  action,  whether 
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properly  laid  down  or  not  in  the  first  instance,  it  is  better  to  abide  by  it,  than 
to  attempt  majcing  nice  distinctions.  The  only  pecbliarity  in  this  case,  which 
is  relied  on  as  distingpishing  it  from  the  current  of  authorities,  is  the  preliminary 
matter  averred  respecting  the  fact  of  the  plaintiff*  having  before  pat  in  his 
answer  to  the  bill  filed  m  the  Exchequer ;  and  the  question  is,  whether  the 
innuendo  alone  wiH  refer  the  words  spoken  to  such  introductory  matter,  so  as 
to  make  it  necessary  for  the  plaintiff  to  prove  every  thing  that  would  have  been 
necessary  to  prove,  if  a  coHoqoiuin  had  been  laid.  The  case  of  Saoage  v. . 
Rcbery  seems  to  shew  that  it  will  not 

The  case  stood  over  till  this  term,  when  his  lordship  shortly  adverted  to  the 
form  of  the  declaration,  as  not  containing  any  colloquium  respecting  the 
answer  averred  to  have  been  put  in  on  oath  by  the  plaintiff  to  a  bill  filed 
against  him  in  the  Exchequer,  in  which  he  was  charged  to  be  forsw<^ :  nor 
any  colloquium  respecting  the  phuntiff's  trade,  &c:  but  only  an  titiiiieiu2o 
that  the  plaintiff  had  perjured  himself  in  what  he  had  >  sworn  in  kis  aforesaid 
answer  to  the  bill  so  filed  against  him :  which  innuendo,  it  was  contended, 
enlarged  the  sense  of  the  words  by  reference  to  the  fact  of  such  an  answer 
averred  to  have  4>een  put  in ;  and  might  be  considered  as  supplying  the  want 
of  a  colloquium,  averring  that  the  words  were  spoken  with  reference  to  that 
answer.  But  upon  looking  into  the  case  of.  the  King  v.  Home,  the  Court,  he 
said,  were  of  opinion  that  this  innuendo  could  not  supply  the  want  of  such  a 
colloquium.(l)(2) 

Judgment  arrested. 


Shakespeare  v.  Phillips. 

6  Bait,  433.    May  11, 1807. 

Where  the  defendant  ia  the  action  ga^«  a  cognovit  for  the  debt  and  costs,  payable  by 
seven  instalments;  and  after  the  bail  were  fixed  an  act  passed  for  disebarging  in- 
solvent debtors  in  custody  for  debts  doe  at  a  certain  day,  prior  to  the  bail  being  fixed ; 
at  which  day  three  onlv  ef  the  instalmenta  were  payable :  and  afterwards  the  princi- 
pal was  discharced  under  the  act  when  only  two  more  of  the  instalments  had  become 
payable:  yet  held  that  (he  bail  were  liable  for  the  whole  condemnation  money;  the 
entire'debt,  qtta  debt,  being  due  instanter^  with  a  stay  of  execution  only  for  certain 
portions  at  certain  times. 

ON  the  7th  of  Map  1805,  the  defendant  in  the  action  gare  a  cognovit  for 
70/.  75.  M.  the  amount  of  the  debt  and  costs,  payable  by  instalments  of  10/. 
e?ery  three  months,  the  first  of  Which  was  to  be  paid  on  the  6th  of  Jufy  1805. 
On  the  16th  of  June  1806,  the  judgment  was  perfected,  and  the  bail  became 
iixecif.  On  the  21st  of  July  following,  the  last  insolvent  debtors'  act  passed 
for  liberating  prisoners  in  custody  for  debts  before  the  1st  of  February  1806; 
at  which  time  (the  defendant  being  then  in  custody  at  the  suit  of  another 
creditor,)  three  instalments  were  due ;  and  in  the  October  following,  the  prin* 
cipal  was  discharged  under  that  act,  when  five  instalments  had  become  due. 
On  the  6th  oi  January  1807,  all  the  instalments  were  due.  Proceedings  were 
had  against  the  bail ;  whereupon  a  rule  was  obtained  calling  on  the  plaintiff  to 
shew  cause  why  an  exoneretur  should  not  be  entered  on  the  bail  piece ;  the 

(1)  Vide  Roberts  v.  Ca^dem^  9  East  95,  where  the  doctrine  is  admitted.  Stafford  ▼. 
Green^  1  Johns.  505.  Van  VtUken  ▼.  Hcfkins^  5  Johns.  211,  220, 1,  8.  M.  Claugkry  v. 
Wetmore,  6  Johns.  82.  Thomas  v.  Crostodl^  7  Johns.  271,  2.  JJndsey  v.  3mfM,  7  Johns. 
350.  In  Van  Veteken  v.  Hopkins,  the  meaning  and  office  of  a»  avermmU^  a  coUoqmum, 
and  an  tuntundo^in  actions  of  slander,  are  explained  by  Van  Jftss,  J.  with  great  ore* 
cision  and  clearness.    The  English  cases  are  collected  in  Selw.  Dig.  1164,  5.  (Alb.  £dit.) 

(2)  rSee  further  upon  this  point,  9  A.  dt  E.  286,  Whtder  v.  Haynts.  7  Price,  544. 
Qainsford  v.  Blachjord,  Day  ▼.  Robinson^  4  N.  &  M.  884.  Thompson  v.  Lusk,  2  W. 
17.  MeKennon  r.  Greer,  do.  353.  In  these  two  last  cases,  C.  J.  Gibson  has  pointed  out 
a  nice  distinction  in  (he  efficacy  of  an  innaendo. — W.] 
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defendant  having  been  disckarged  under  the  last  insolvent  debtors'  act :  and 
the  bail  having  tendered  the  instalments  on  the  cognovit  which  were  due  at 
the  time  they  became  fixed :  and  why  the  capias  ad  satisfaciendum  issued 
against  the  bail  of  the  defendant  should  be  set  aside,  and  the  plaintiff  pay 
the  costs ;  and  70/.  paid  into  the  sheriff's  hands  be  returned  to  the  bail. 

Jervis  and  Comyn  shewed  cause  against  the  rule,  and  stated  the  question  to 
be  whether  the  bail  were  liable  to  the  debt  sworn  to  and  the  taxed  costs,  or 
only  to  30/.  the  amount  of  the  three  instalments  which  became  due  before  the 
1st  of  February  1806,  the  period  of  discharge  to  which  the  insolvent  debtors' 
act  referred :  or  to  50/.  the  amount  of  the  five  instalments  due  at  the  time 
when  the  principal  was  actually  discharged  out  of  custody.  They  likened 
this  to  the  case  of  the  principal,  become  bankrupt,(a)  obtaining  his  certificate 
after  the  time  when  the  bail  are  fixed;  where  the  latter  remain  absolutely  lia- 
ble to  the  sum  sworn  to ;  though  the  principal  be  discharged.  In  like  manner 
as  a  bankrupt's  sureties  are  not  discharged  by  his  certificate,  Ex-  parte  WtU 
liamsany  1  Atk.  84 ;  but  have  theit  remedy  over  against  him  for  the  amount  of 
the  debt  paid  by  them  after  the  bankruptcy :  though  the  penalty  of  the  bond 
were  forfeited  before,  Taylor  v.  Mills,  Cowp.  525.  The  bail  engaged  either  to 
render  the  principal,  or  to  pay  the  condemnation  money ;  which  in  this  case 
is  the  whole  debt,  though  time  was  given  for  payment ;  and  not  having  done 
the  one,  they  are  necessarily  answerable  for  the  other ;  and  the  giving  day  of 
payment  is  in  their  favour.  At  any  rate  however,  the  bail,  if  not  liable  for  the 
whole,  are  liable  for  the  five  instalments  which  became  due  before  the  act 
passed ;  till  when  the  plaintiff  was  entitled  to  have  taken  out  his  execution 
against  the  principal. 

Marryat^  contra,  contended  that  the  cognovit  only  authorized  execution  to 
be  taken  out  against  the  principal  for  the  instalments  due  from  time  to  time;  • 
and  that  as  the  act  of  parliament  had  discharged  him  firom  all  debts  prior  to 
the  1st  of  February,  the  bail  were  only  fixed  for  30/.  the  amount  of  the  three 
instalments  then  due :  for  the  principal  himself  was  not  liable  for  more,  and 
the  bail  are  only  to  pay  in  default  of  the  principal. 

Lord  Ellenborouoh,  C.  J.  The  debt,  qua  debt,  was  instantly  due,  both 
as  against  the  principal  and  bail,  but  only  with  a  stay  of  execution,  according 
to  the  terms  of  the  cognovit,  for  certain  proportions  till  certain  times.  Tben 
the  undertaking  of  the  bail  is  either  to  render  the  principal  or  pay  the  condem- 
nation mon^y ;  which  as  against  them,  when  they  became  fixed,  was  the  one 
entire  sum  of  70/.,  only  with  the  same  dies  dati  given  as  in  the  case  of  the 
principal. 

Lawrence,  J.  It  is  not  attempted  to  be  argued  that  it  was  necessary  to 
issue  a  new  writ  of  capias  ad  satisfaciendum  against  the  principal  upon  each 
instalment  as  it  became  due,  in  order  to  charge  the  bail. 

Per  Curiam,  Rule  discharged. 

(«)  Woolley  V.  CoHe  and  AnaHker,  1  Burr.  944.    And  CoekeriU  v.  (hestan,  ib.  436. 


CASES    ' 

IN 

TRINITY  TERM, 

IN  THE  FORTY-SEVENTH  YEAR  OP  THE  REIGN  OP  GEORGE  III. 


Smith  t;.  Wilson. 

8Eut,437.    May  90, 1807. 


By  a  charter-party  of  affreightment,  the  owner  of  the  shio  covenanted  to  take  on  board 
at  London  the  freighter *ii  goodi,  and  proceed  therewith  to  M&tUe  Videe^  and  there  to 
deliter  them  to  the  freighter's  agent,  and  receive  from  him  anacher  cargo,  and  (wind 
and  weather  permitting)  proceed  therewith  to  his  port  of  discharge  in  G.  B.,  and  there 
deliver  the  same  to  the  freighter,  and  end  the  said  voyage.  In  consideration  whereof, 
the  freighter  covenanted  to  pay  67(M.  ner  month  far  freight^  during  the  said  intended 
voyage  to  M.  V.  and  hack  to  Xer  port  of  discharge;  such  might  to  commence  from  the 
day  the  ship  should  be  ready  to  reeelve  her  outward  bound  cargo,  and  to  end  whan 
she  should  nave  finally  discharged  the  whole )  and  also  to  paj  two-thirda  of  all  pilot- 
age and  port-charges  durina  the  said  voyage ;  such  freight^  pdotage^  and  port-charges 
to  be  paia  on  the  arrival  ana  discharge  of  the  ship  at  her  destined  port  in  G.  B. 

In  covenant  by  the  owner  for  an  alleged  breach  in  non-payment  of  freight,  pilotage,  and 
port-charges^  it  is  not  enough  to  shew  that  the  ship^  after  having  taken  in  a  cargo  in 
O,  B'.  and  prooeeded  part  way  on  tha  voyage,  but  before  her  arrival  at  JV.  F.,  was 
without  the  default  of  the  owner  .or  crew,  wrongfblly  seised  and  brought  back  to 
London^  and  there  detained  for  some  time  till  she  was  restored  to  the  owner ;  in  conse- 
quence of  which  she  required  repairs,  which  were  done  with  all  necessary  dispatch ; 
and  that  the  owner  was  then  ready  and  toiUing  to  cause  the  ship  to  prosecute  and 
complete  her  voyage,  and  gave  notioe  thereof  to- the  flrei^hter,  and  tsmdtmd  him  the 
ship  properly  fitted,  &«.  lor  that  purpose,  and  reouesttd  him  to  aive  the  necessary  in- 
structions in  that  behalf,  and  offered  to  observe  the  same,  &jc.;  but  that  the  freighter 
would  not  give  any  such  instructions,  Ac.  nor  pertnit  the  ship  to  prosecute  or  complete 
the  voyage  ;  hut  rrfuJred  to  do  «a,  and  wholly  renounced  the  eharter-party,  and  the  fur- 
ther proseeuHon  efthe  voyagv^  atid  wholly  dUchargod  the  owntr  from  fkrthor  prosesmHmg 
or  completing  the  voyage*  and  dispemted  therewith* 

For  the  freight  (qua  Jretgkt^^  pilotage,  and  port-charges,  are  only  covenanted  to  be  paid 
by  the  freighter  on  the  arrival  and  discharge  of  the  ship  at  her  destined  port  in  G.  B. ; 
and  therefore  euch  arrival  and  discharge,  (which  must  be  understood  after  the  stipu- 
lated voyage  performed,)  are  conditions  precedent  to  the  owner's  right  to  JTretf  At,  oc. 
And  it  is  not  enough  to  shew  that  the  owner  did  all  in  his  power  towards  earning  the 
freight,  Ac.  by  the  tender  of  his  ship  to  complete  the  voyage,  and  his  offer  to  obey  the 
freighter's  instructions ;  because,  though  the  ownef  had  actually  done,  as  far  as  lay  in 
his  power,  all  that  he  offered  to  do,  and  which  the  freighter  discharged  him  from  doing, 
it  would  only  have  amounted  at  most  to  an  endeavour ^on  his  part  ta  complete  the  voy- 
age and  earn  the  freight,  &c.  but  such  completion  was  still  liable  to  be  defeated  by  the 
act  of  God,  or  the  accidents  of  the  voyage ;  and  the  performance  of  the  condition 
which  was  to  entitle  the  owner  to  freignt,  Slc.  would  still  have  been  contingent  al- 
though such  his  offers  had  been  accepted  by  the  freighter.  Therefore,  this  is  not  like 
the  case  where  a  party  tendering  to  do  that  which  he  has  undertaken,  and  which  he 
has  tht,immediate  power  of  doing  at  the  time,  in  order  to  entitle  himself  to  a  corres- 
pondent duty  from  another,  is,  by  a  refUsal  of  that  other  to  accept  such  tender,  dis- 
pensed with  averring  performance  of  it,  in  an  action  for  a  breach  in  not  performing 
the  subsequent  or  concurrent  duty. 

THIS  case  came  oo  upon  demurrers  to  the  4th,  5th,  and  6th  pleas  to  an 
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action  of  covenatit  upon  a  charter-party  of  aflfreigfatment ;  and  was  argued  in 
Easier  Term  last  by  Richardson  in  support  of  the  demurrers,  and  by  Marry  at 
for  the  defendant.  It  was  admitted,  that  the  4th  and  5th  pleas  were  only  in- 
tended to  raise  the  question  as  to  the  validity  of  the  declaration ;  and  that  if 
that  were  good,  the  pleas  were  necessarily  bad.  But  supposing  the  declaration 
to  be  sufficient  in  itself,  it  was  contended  that  the  matter  disclosed  by  the  6th 
plea  was  an  answer  to  it;  setting  out,  as  it 'did,  certain  proceedings  in  the 
Court  of  Admiralty,  where  the  ship  and  cargo  were  libelled,  which  the  defend- 
ant relied  on,  as  furnishing  a  legal  excuse  to  him  for  not  re-shipping  his  cargo, 
which  had  been  unshipped  by  the  orders  of  that  Court,  so  as  to  enable  the 
plaintiff's  ship  to  proceed  with  the  cargo  on  the  destined  voyage:  but  which 
plea  the  plaintiff^contended  to  be  merely  argumentative  and  no  answer  to  the 
breach  assigned,  ft  is  unnecessary  however. to  state  the  particulars  of  that 
plea,  as  the  Court  waived  giving  any  opinion  upon  it,  and  decided  the  case 
wholly  on  the  insufficiency  of  the  declaration.  The  xsase  stood  over  for  con- 
sideration till  this  term,  when 

Lord  Ellenborough,  C.  J.  delivered  the^  judgment  of  the  Court;  This 
was  an  action  of  covenant  upon  a  charter-party  of  affreightment,  made  between 
the  plaintiff,  as  agent  of  one  James  Clarke  of  BtUiimore,  owner  of  the  ship 
Portsmouth,  of  the  one  part,  and  the  defendant,  the  freighter,  of  the  other 
part.  The  covenants  on  the  part  of  the  plaintiff  were,  that  the  ship,  being 
properly  fitted,  dz^c.,  should  receive  and  take  on  board  at  London  or  JPorts* 
mouth,  at  the  option  of  the  freighter,  such  goods  as  he  might  think  proper  to 
ship,  and  should  sail  and  proceed  therewith  io  Monte  Video;  and  being  arrived 
there,  should  give  due  notice  thereof  to  the  agents  of  the  freighter,  and  make 
a  right  and  true  delivery  to  them  of  all  such  goods,  d&c.  as  might  be  shipped 
as  aforesaid ;  and,  after  such  delivery,  should  receive  and  take  on  board  frond 
the  freighter,  his  agents,  &c.,  a  full  and  complete*  cargo  of  lawful  goods,  &c. ; 
and  having  received  the  same,  and  being  dispatched,  should  and  would  (wind 
and  weather  permitting)  immediately  set  sail  from  thence,  and  proceed  to  some 
one  port  of  discharge  in  Great  Britain,  a^eeable  to  the  directions  the  com- 
mander might  receive  from  the  said  freighter,  his  executors,  d&c. ;  and  the 
said  ship  hdng  arrived  at  her  destined  port ^  the  commander  slK)uld  and  would 
make  a  right  and  true  delivery  of  the  said  cargo  unto  the  freighter,  his  execu- 
tors, d&c.  agruably  to  the  bills  of  lading  that  might  be  signed  for  the  same, 
and  there  end  his  said  intended  voyage;  (the. act  of  God,  the  king's  enemies, 
and  all  and  every  the  dangers  and  accidents  of  the  sea,  &c.  excepted.)  The 
owner  further  covenanted  that  the  ship  should,  if  required,  touch  at  the  coast 
of  Africa,  on  this  side  of  the  Cape  of  Good  Hope,  on  her  outward  voyage  to 
Monte  Video,  and  take  in  passengers  for  that  place,  for  whom  water  and  pro- 
visions were  to  be  provided  and  paid  for  by  the  freighter.  In  consideration 
whereof,  the  defendant  covenanted,  that  he,  his  executors;  d&c,  would  well  and 
truly  pay  to  the  plaintiff  67Q/.  sterling  per  month,  for  every  calendar  month 
the  ship  should  be  employed  by  him  the  freighter  during  her  said  intended  voy* 
age  to  Monte  Video,  and  back  to  her  port  of  discharge ;  and  aar  in  proportion 
for  any  less  time ;  in  full  for  the  freight  or  hire  of  the  said  ship  during  her 
said  intended  service ;  such  freight  to  commence  from  the  day  the  ship  should 
be  ready  to  receive  goods  on  board  at  Portsmouth,  and  end  when  she  should 
havefinaUy  discharged  the  whole  of  her  said  cargo ;  and  also  should  pay  two- 
thirds  of  all  pilotage  and  port-charges  during  the  whole  of  the  said  voyage ; 
and  also  two-thirds  of  all  expences  of  stowing  the  said  ship's  cargo  at  Monte 
VidOf ;  such  freight,  pilotage,  andport'^harges,  to  be  paid  on  the  arrival  and 
discharge  of  the  said  ship  at  her  destined  port  in  Great  Britain,^  The  decla- 
ration proceeds  to  state  that  the  ship  afterwards  took  on  board  at  Portsmouth 
from  the  defendant,  the  freighter,  such  cargo  as  he  thought  fit  to  ship;  and, 
being  dispatched,  proceeded  on  her  outward  voyage;  and  being  required, 
touched  at  the  coast  of  Africa,  for  the  purposes  in  the  charter-party  mention' 
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ed :  and  tiuit  whilst  Ae  was  afterwards  proeeeuting  her  outward  Toyage,  and 
before  her  arrival  at  MmUc  Vidio^  the  ship,  without  the  default  of  the  plaintiff, 
the  owner,  commander  or  crew,  was  against  their  will,  by  force,  wrongfully 
seized,  taken,  and  detained  on  the  coast  of  Africa,  by  persons  unknown,  and 
by  them  sent  and  conducted  to  LemtUm  and  was  by  those  persons  forcibly 
kept  and  detained  for  a  long  time  afterwards,  until  she  was  liberated  and  re- 
stored to  the  plaintiff.  That  in  consequence  of  the  seizure,  detention,  and 
other  circumstances  stated,  the  ship,  upon  her  liberation  and  restoration, 
required  certain  necessary  repairing  and  refitting,  to  enable  her  to  prosecute 
and  complete  the  voyage:  that  the  plaintiff  caused  such  refitting  and  repairing 
to  be  done  with  all  necessary  dispatch :  and  that  the  plaintiff  always,^osi  tie 
time  of  the  Uberatian,  restoroHan,  and  refitting  of  the  ship,  was  ready  and 
wiUing  to  came  Ae  ship  to  prosecute  and  cmi^pkLe  the  said  voffoge,  and  gave 
notice  thereof  to  the  defendant^  and  tendered  dnd  ofered  the  sMp  to  him  to 
prosecute  and  eampkie  that  voyage,  and  reqnested  him  to  give  the  necessary 
directions  and  instructions  in  that  behalf,  and  to  permit  the  said  ship  to  prose- 
cute and  complete  such  voyage,  and  offered  to  observe  such  directions  cmd  in- 
struttiotts ;  and  would  have  caused  the  skip  toproucute  and  complete  that  voy« 
age :  and  avers  that  the  ship  was  properly  fitted,  victuailed,  and  manned  for 
the  purpose ;  and  that  the  defendant  had  notice  of  it.  The  declaration  further 
states,  that  the  defendant  did  not,  nor  would  give  any  directions  or  instructions 
respecting  the  ship,  or  the  prosecution  of  that  voyage;  nor  did,  nor  wouUper^ 
mitthe  ship  to  prosecute  or  complete  the  same ;  but  rrfused  to  do  so,  and  whoUy  re* 
nounced  the  charter^arty,  and  the  further  prosecution  rf  the  voyage,  and  wholly 
discharged  the  defend^  from  further  prosecuting  or  completing  that  voyage, 
and  dispensed  therewith.  The  plaintiff  then  proceeds  to  state,  that  the  ship 
was  employed  during  the  voyage  in  the  charter-party  mentioned  for  12  months, 
and  that  the  freight  thereof,  according  to  the  rate  of  the  charter-party  ^  amounted 
to  8040/. ;  and  that  the  same  ship  would  have  been  employed  by  the  defendant, 
if  he  would  have  permitted  her  so  to  be  during  the  further  prosecution  and 
completion  of  the  voyage  fov  other  12  calendar  months;  and  that  the^e^A^ 
thereof,  at  the  same  rate,  would  have  amounted  to  other  8040/. ;  and  that  two- 
third  parts  of  the  pilotage  and  port'^harges  of  the  ship,  paid  for  and  incurred 
by  the  plaintiff  during  the  voyi^,  amounted  to  a  further  sum  of  501. :  and 
then  assigns  a  breach  in  the  non-payment  upon  request  of  the  freight,  pilotage, 
.and  port-charges,  so  claimed.  To  this  declaration  there  were  seven  pleas 
pleaded  on  the  part  of  the  defendant :  upon  the  three  first  of  which  issues 
were  taken :  to  the  4th,  5th,  and  6th,  of  which  there  were  demurrers  and  join- 
ders in  demurrer :  and  to  the  7th  there  was  a  special  replication  upon  which 
issue  was  taken  by  the  rejoinder. 

>  The  question  in  this  case  arises  upon  the  demurrers  and  joinders  in  demur- 
rer to  the  4th,  5th,  and  6th  pleas ;  the  substance  of  which  pleas  it  is  unne- 
cessary to  state,  because  assuming  them  to  be  bad  in  law,  the  defendant  is 
nevertheless  entitled  to  judgment,  if  the  declaration  be  bad  in  substance,  as  it 
appears  to  us  to  be.  The  breach  assigned  is  in  the  non-payment  of  what  is 
claimed  by  the  plaintiff,  eo  nomine,  as  freight;  viz.  8040/.  at  the  charter-party 
rate  of  67t)/.  per  month,  for  12  months  that  the  ship  was  employed  during  the 
voyage ;  and  the  like  amount  of  the  like  rate  for  freight  for  other  12  months 
that  the  $hip  would  have  been  employed  by  the  defendant,  (as  alleged,)  in  the  fur^ 
ther  prosecution  of  the  voyage,  if  the  defendant  would  have  permitted  her  so 
to  be.  But,  by  the  terms  of  the  charter-party,  the  freight,  pilotage,  and  port" 
charges,  thereby  covenanted  to  be  paid,  on  the  part  of  the  defendant,  are  all 
of  them  expressly  covenanted  to  be  paid,  ''  on  the  arrival  and  discharge  of 
**  the  ship  at  her  destined  port  in  Great  Britain ;"  and  of  course  are  made  to 
depend  on  the  event  of  such  arrival  and  discharge  at  her  destined  port  in 
Great  Britain,  as  a  condition  precedent  to  the  plaintiff's  right  to  demmd  the 
But  it  is  argued,  on  the  authority  of  Jones  v.  Barklay,  (Dougl.  685, 
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last  6dit.»)  and  lUikam  v.  Th»  Beat  India  Com^y,  1  Term  Rep.  638,  that 
the  plaintiff,  having  done  ail  in  hit  power  towardi  earning  the  freight,  pilotage, 
and  port^harges  in  question,  by  the  tender  and  ofller  of  hjs  ship  to  complete 
the  voyage,  by  hia  request  of  necessary  directiona  and  instructions,  and  his  oflfer 
to  obey  Uiem,  d&c. ;  and  the  defendant  having,  as  alleged  in  the  declaration, 
refused  to  give  any  directions  or  instructions  for  the  ship,  or  the  prosecu- 
tion of  the  voyage,  and  having  wholly  renounced  the  charter-party,  and  the  fur- 
ther prosecution  of  the  voyage,  and  having  discharged  the  defendant  from  fur- 
ther prosecuting  or  completing  the  voyage,  and  dispensed  therewith ;  that  the 
plaintiff  had  acquired  the  right  to  the  sums  demanded  as  freight  ^  &c.,  as  com- 
pletely as  if  the  voyage  had  been  performed,  and  the  ship  had  arrived  and  been 
discharged  at  her  destined  port.  But  the  decision  of  the  Court  in  neither  of 
the  cases  cited  sustains  the  argument  urged  on  behalf  of  the  plaintiff  in  this 
extent.  The  most  that  ean  be  understood  to  have  been  there  decided  is,  (what 
was  contended  for  by  the  plaintiff's  counsel  in  the  case  of  Jones  v.  Barklatf,) 
that  where  a  man  *'  by  doing  a  previous  act  would  acquire  a  right  to  a  debt  or 
"  duty  ;  by  a  tender  to  do  the  previous  act,  if  the  other  party  refuse  to  permit 
"  him  to  do  it,  he  acquires  tlie  right  as  completely  as  if  it  had  Actually  been 
'*  done."  Butthe  question  still  occurs  whether,  by  actually  doing  the  previous 
act  tendered  to  be  done  in  this  case,  the  plaintiff  would  have  acquired  a  right 
to  the  freight,  and  other  payments  demanded  ?  Here,  if  he  had  done  all  that 
he  offered  to  do,  and  which  the  defendant  discharged  him  from  performing, 
still  it  would  have  amounted  at  most  only  to  an  etideavour  on  his  part  to  pro* 
secute  and  complete  the  voyage,  and  to  procure,  as  far  as  in  him  lay,  the  arri-^ 
val  and  discharge  of  her  at  her  destined  port !  but  the  actual  event  of  such 
an  arrival  and  discharge  it  did  not  depend  upon  him,  nor  was  it  within  the 
reach  of  any  efforts  on  his  part,  to  insure  and  to  accomplish ;  but  it  was  liable 
to.be  disappointed  by  the  act  of  God,  and  all  the  various  other  accidents  to 
which  marine  adventures  are  subject.  But  in  the  case  put,  (i.  e.  of  Jones  v. 
Barklaif,)  no  contingency  but  the  immediate  death  of  the  party  tendering  the 
act  could  have  disappointed  its  performance ;  and,  being  done,  the  party  doing 
it  would  have  instantly  acquired,  without  any  further  act,  either  on  his  own 
part,  or  on  that  of  any  one  else,  a  fbll  right  by  the  terms  of  his  contract  to 
the  duty  demanded ;  which  in  that  case  was  the  payment,  at  a  given  time, 
of  a  sum  of  money  stipulated  to  be  paid  him.  '  So  that  the  diflference  between 
the  two  cases  is  this ;  in  the  one,  by  doing  an  act  in  the  power  of  the  party 
to  have  done,  he  would  have  acquired  a  full  and  instant  right  to  the  duty 
demanded :  in  the  other,  by  doing  the  act  tendered  to  the  full  extent  to  which 
the  party  tendering  was  able  to  perform  it,  he  would  still  have  only  taken 
certain  steps  of  remote  and  uncertain  effect  Uwards  the  attmnment  of  the 
object  and  completion  of  the  event  necessary  to  he  attained  and  completed  in 
order  to  vest  a  right  to  the  duty  demanded  in  the  party  demanding  it.  The  same 
in  effect  may  be  said  of  the  case  of  Hotham  v.  East  In£a  Company ^  1 
Term  Rep.  638,  where  the  only  thing  which  stood  in  the  way  of  the  plaintiff's 
recovering  the  allowance  claimed  for  short  tonnage,  according  to  the  terms 
of  his  charter-party,  (after  having  taken  all  proper  steps  on  his  part  to  obtain 
the  necessary  certificate  to  entitle  him  thereto,)  was  the  neglect  and  default 
of  the  Company's  own  agents  in  refusing  to  afford  him  such  certificate. 
Covenants  of  this  kind  have  always  received  a  strict  construction.  In  Bright 
T.  Cooper^  1  Brownl.  21,  the  covenant  made  by  the  merchant  with  the  master 
of -a  ship,  being  to  pay  such  a  sum  if  he  would  bring  his  ii^i^ht  to  such  a 
port;  and  part  of  the  goods  being  taken  by  pirates,  and  the  residue  brought 
to  the  place  appointed  and  there  unladed ;  the  Court  held  that  the  merchant 
was  not  bound  to  pay  the  money  to  the  master,'  because  the  agreement  was 
not  performed  by  him.  And  the  late  case  of  Cook  v.  Jennings  in  this  Court 
(7  Term  Rep.  381,)  proceeded  upon  the  same  principle.  Adverting  there^ 
fore  to  the  declaration  only,  and  the  breach  therein  assigned,  we  are  of  opin- 
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ion,  that  as  the  ship  never  arriv^  at  her  destined  port,  Within  the  terms  of  the 
charter-party,  the  freight  claimed  in  the  dedaradon  never  became  demand- 
able  by  law ;  and  of  course  that  the  plaintiff  cannot  recover  thereupon ; 
which  renders  it  unnecessary  to  consider  the  sufficiency  of  the  several  pleas 
demurred  to,  and  the  questions  which  might  otherwise  have  arisen  upon 
them.(l)(2) 

Judgment  fpr  the  Defendant. 


In^am  and  Olhers  i;.  Milnes. 

8  East,  44^.    May  30, 1807. 

The  submission  being  of  all  matter's  in  difference  between  the  parties,  a^  award  of  so 
much  to  be  paid  br  the  defendant  to  the  plaintiffs  on  their  banking'  account,  and  for 
which  sum  tbe  plaintiffs  were  to  give  the  defendant  a  release,  is  binding  between 
them ;  for  no  other  matter  in  difference  between  tliem  shall  be  intended)  unless  it  be 
shewn  :  and  the  award  is  good  for  so  much,  though  the  arbitrators  also  awarded  a  sum 
to  be  paid  by  the  plaintiffs  to  the  defendant  out  of  a  ])Brtner8hip  fund  in  which  others 
than  the  defendant  were' interested  who  were  no  parties  to  the  submission. 

.  IN  debt  the. plaintiffs  declared,  1st,  upon  a  bond  in  the  penal  sum  of  2000/. 
conditioned  for  the  performance  of  an  award  to  be  made  within  a' given  time 
by  certain  arbitrators,  to  whom  it  was  referred  te  arbitrate  and  determine  "  of 
and  concerning  all  and  all  manner  of  actions,  suits,  controversies,  d&c.  and 
demands  whatsoever,  at  any  time  depending^  &c.  by  or  between  these  parties, 
and  the  costs  and  charges  of  any  action,  dec.  then  depending  between  them  : 
and  then  the  plaintiffs  alleged  an  award  made  by  the  arbitrators  within  the 
time,  by  which  {inter  alia)  they  awarded  that  the  defendant  should  at  a  certain 
day  and  place  pay  to  the  plaintifis  472/.  4s.  3</.,  being  the  balance  due  mi  the 
banking  account  of  the  defendant  with  the  plaintiffs ;  of  which  the  defendant 
had  notice  :  and  then  alleged  a  breach  by,  non-payment  of  the  money. .  There 
was  another  special  count  on  the  boi^d  alone ;  and  also  general  counts  for 
mpney  paid,  money  lent  and  advanced,  money  had  and  received,  &c.,  and  upon 
an  account  stated.  To  the  Ist  count  there  was  a  plea  of  no  award,  and  to 
the  others  nil  debet  and  a  set-off  were  pleaded.  At  the  trial  before  Le  Blanc, 
J.  a^  York,  the  plaintiffs  abandoned  th&v  special  count  on  tbe  award,  and  re- 
sorted to  their  general  counts ;  and  proved  money  advanced  by  them  as  bank- 
ers by  the  defendant  on  his  separate  account  to  the  amount  of  800/.  In  answer 
to  this  the  defendant  was  driven  to.prove  the  award,  in  order  to  limit  the  sum 
^o  be  recovered :  but  the  plaintifi&  contended  that  the  award  was  bad,  and 
consequently  not  binding  upon  them.  And  the  question  at  the  trial  turned  on 
the  validity  of  the  award;  which  after  stating  the  terms. of  the  submission, 
as  before  mentioned,  and  that  the  arbitrators  had  examined  and  considered  the 
allegations,  witnesses,  x  and  evidence  qf  all  the  said  parties  concerning  the 
premises,  proceeded  to.award  that. all  actions  and  suits  then  depending  between 
the  parties  should  cease.  That  the  defendant  on  the  Ist  of  October  1805, 
should  at  the  plaintiff's  bank,  in  Wakefield,  pay  to  them  472/.  45.  2df.,  being 
the  balance  due  on  tlie  banking  account  of  the  ;said  John  Milnes  (the  defend- 
ant) tm<A  the  said  plaintiffs.  That  the  plaintiffs  should  pay  unto  the^said 
John  Milnes  116/.  25.  Qd.  (the  residue  of  a  debt  of  664/.  II5.  8d.  due  to  him 
from  Milnes,  Lang,  and  Whitaker),{a)  from  and  out  of  the  first  monies  which 
should  be  received  by  them  on  account  of,  or  belonging  to  the  said  MibUs, 
Lang,  and  If^VoA^r,  together  with  interest,  d&c.  '  That  the  plaintifis  should, 

(1)  Vide  Osgood  v.  Groning,  2  Campb.  466. 

(8)  rSee  Barker  v.  Chevi4ft,  2  Johns.  352.    SeoU  v.  Libby,  ib.  336.— W.J 

(a)  tang  and  Whitaker,  it  appeared  in  the  course  of  thetause,  were  partners  with  the 

defendant  Milnes,  and .  also  had  an  account  with  the  plaintiffs,  bankers  in  Wak^idd,  on 

their  partnership  account. 
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on  the  said  1st  of  Odober^  carry  to  the  credit  of  Mibi€5,,Lang,  and  Whita" 
ker*s  account  with  them  four  several  promissory  notes  for  1000/.  each  drawn 
by  LoMig  and  Company^,  payable  to  MUnes,  Lang^  and  Co. ;  and  which  said 
notes  were  paid  by  Mihus^  Lang^  and  Wkitaker  to  the  plaintiffs ;  and  should 
also  place  to  the  credit  of  the  account  of  Miines,  Lemg,  and  Wkitaker  all 
such  sums  as  had  been  or  should  be  received  on  the  said  notes.  Then  after 
stating  other  irrelevant  matter,  the  arbitrators  further  awarded,  that  upon  pay- 
ment of  the' said  sum  of  479/.  4^.  2d.  as  aforesaid,  the  plaintifis  should  execute 
to  the^defendant  a  release  in  full  of  all  claims  and  demands/or  or  in  respect  of 
ike  several  sums  included  in  ike  account  upon  whick  ike  said  balance  of  472/. 
45.  2c/.  arose,  d&c.  It  was  admitted,  that  the  Award  was  bad  for  so  much  as 
respected  the  paymepts  to  be  made  to  the  defendant  by  the  plaintiffs  out  oftke 
partnerskip  funds  of  Milnes,  Lang,  and  Wkitaker,  the  two  latter  of  whom 
were  no  parties  to  the  award:  and  the  learned  Judge  thinking  that  the  sum 
awarded  to  be  paid  by  the  defendant  to  the  plaintiffs  might  have  been  affected 
by  the  other  accounts  which  the  arbitr^ttors  had  improperly  taken  into  their 
consideration,  rejected  the  evidence  of  the  award  as  bad  in  toto,  and  the  plain- 
tiffs took  a  verdict  for  800/.  Wood  thereforej  in  the  last  term,  moved  to  have 
the  verdict  entered  on  the  first  or  second  count  for  472/.  45. 2d,,  on  the  ground 
that  the  award  was  good  foir  so  much  at  least,  though  bad  for  the  sums  awarded 
to  be  paid  by  the  plaintiflfo  to  the  defendant  out  of  a  fund  belonging  in  part  to 
other  persons;  and  that  the  defendant  might  avail  himself  of  that  part  of  the 
award  which  fixed  him  with  a -certain  debt  to  the  plaintiffs  on  his  own  account, 
though  he  could  not  avail  himself  of  that  which  was  meant  to  be  in  his  favour. 
A 'rule  ni5t  was  accordingly  granted,  against  which 

Topping  and  Littledale  now  shewed  cause,  and  contended  that  the  award 
was  void  in  toto,  inasmuch  as  it  did  not  settle  all  matters  in  difference  between 
the  parties,  which  it  was  the  object  of  the  reference  to  accomplish.  The  arbi- 
trators consider  that  something  is  due  to  the  defendant  from  the  plaintiffs  upon 
the  settlement  of  another  account,  but  have  awarded  payment  out  of  a  fund 
over  which  they  had  no  controul ;  and  their  award  consequently  leaves,  the 
plaintiffs  liable  to  be  sued  on  that  account :  though  it  assumes  to  settle  the 
balance  due  to  them  from  the  defendant  on  kis  banking  account :  and  the 
release  is  only  directed  to  be  given  by  the  defendant  on  that  account.  It  is 
not  therefore  a  mere  excess  of  authority  in  the  arbitrators;  but  like  Randall 
V.  Randall,  7  East,  81,  the  award  is  bad,  because  they  have  not  made  a  final 
end  of  the  suits  and  controversies  between  the  parties,  in  pursuance  of  their 
authority.  In  answer  to  a  suggestion  from  the  Bench,  that  it  did  not  appear 
there  was  any  other  than  the  banking  account  between  tkese  parties  :  they  an- 
swered, that  the  contrary  was  to  be  collected  from  ,the  arbitrators  having 
directed  the  plaintiffs  to  execute  a  partial  and  not  a  general  release  ;  and  that 
it  was  incumbent  on  those  who  now  insisted  on  the  award  to  shew  that  in 
fact  there  was  no  Qther,  account  submitted  to  the  arbitrators,  if  the  fact  were  so. 
And  there  was  jio  award  of  any  release. from  the  defendant  to  the  plaintiffs. 

Park  and  T.  Harrison,  contra,  said,  that  the  directions  of  the  award  were 
consistent  with  the  state  of  the  case  that  there  was  no  other  than  the  banking 
account  between  these  parties,  though  there  were  other  partnership  accounts 
in  dispute  between  the  plaintiflb  and  the  defendant  as  one  of  the  firm  of 
Milnes,  Lang,  and  Wkitaker ;  the  two  latter  of  whom  were  no  parties  to  the 
reference.  The  award  therefore  was  final  as  between  the. present  parties^  and 
the  release  was  properly  ordered  to  be  given  in  the  form  prescribed. 

The  Court  said,  that  if  it  could  be  shewn ,  that  thef e  was  any  other  matter 
in  difference  between  these  parties  than  the  banking  account,  the  award  could 
not  be  sustained  in  any  respect ;  but  they  thought  that  it  lay  upon  the  party 
who  impeached  it  to  shew  that  there  was  some  other  matter  ii^  difference; 
and  that  otherwise  they  could  not  intend  it,  though  the  reference  were  of  aU 
matters  in  difference  between  the  parties.    If  the  award  had  been  pleaded  in 
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bar  to  an  action  brought  by  the  plaintilfa  to  reeover  the  bahnee  on  their  bonk- 
ing account,  the  plaintiflb  must  Jiave  replied  that  there  «rere  other  matters  in 
diflference  within  the  terms' of  the  reference,  on  which  no  award  had  been 
made,  in  order  to  avoid  the  award.  And  here  the  plaintifis  having  abandoned 
the  special  counts  at  the  trial,  and  gone  upon  the  general  aeoonnt :  and  the 
defendant  having  set  up  the  award  in  evidenoe  under  the  general  issue ;  it 
was  competent  to  the  plaintiift  by  way  of  reply  to  that  evidenee  to  shew  any 
matter  which  made  the  award  void.  And  Lawrencef  J.  referred  to  I  Com. 
Dig.  tit.  Arbitrament,  E.  10,  where  it  is  said,  that  if  an  award  recite  that  con* 
troversies  were  depending  29th  of  Janumy,  and  it  be  mode  de  ei  super  pr^t' 
missis  of  all  matters  till  the  28th  of  Januaty ;  it  is  good  :  for  it  shall  not  be 
intended,  unless  it  be  averred,  that  any  matter  was  depending  on  the  29th  of 
January  which  was  not  so  on  the  28th.  And  again ;  if  there  be  a  submission 
of  all  matters  ita  quodjiai  de  pramissis ;  an  award  de  pramustis  of  a  5tii;^fe 
matter  is  good :  for  others  shall  not  be  intended  unless  they  be  shewn.  For 
which  several  authorities  are  cited.  The  Court  therefore  directed  that  the  case 
should  stand  over  for  some  days,  in  order  to  give  the  plaintifi  an  opportunity 
of  shewing  that  there  were  other  matters  in  differenee  between  these  parties 
than  tbe  banking  account,  which  were  submitted  to  the  arbitrators  for  their 
decision ;  without  which  they  were  of  opinion  that  th^  award  in  question  was 
good  so  far  as  respected  the  banking  account,  though  void  in  respect  of  the 
sum  awarded  to  be  paid  by  the  plaintiflb  to  the  defendant  out  of  the  partner* 
ship  fund  of  MUnes,  Lang^  and  Wkitaker,  which  was  not  submitted  to  the 
arbitrators  by  the  terms  of  the  reference.  And  no  such  affidavit  having  been 
produced,  the  rule  was  made  absolute  for  reducing  the  sum  for  which  the 
verdict  was  taken,  pursuant  to  the  award.(]) 


The  King  v.  Jones' and  Others. 

8  East,  451.    June  3, 1607. 

The  owners  of  the  packet  l^oats,  employed  under  •  personal  contract  with  the  post  master 
in  carrying  the  mails,  Slc.  between  Holyhead  and  Dublin^  are  liable,  in  respect  of  the 
profiu  aocruing  to  them  from  the  cmrriage  of  passengers  and  luggage  in  sach  boats,  to 
be  rated  for  the  same  in  the  parish  of  HolyhMf  when  suck  awntra  reaidA^  and  from  and 
to  which  the  boats  sail,  where  they  are  repaired,  and  where  the  paasace>money  is  in 
part  receivable  and  is  collected,  though  they  are  negistered  in  anotper  place. 

THE  defendants  appealed  to  the  Sessions  against  a  rate  made  for  the  relief 
of  the  poor  of  the  parish  of  Holyhead  in  the  county  of  Anglesey :  hy  which 
it  appeared,  that  "  Captain  Jones*'  was  rated  **for  Ms  packet,  at  250/. — 6/. 
55."  and  three  other  defendants,  captains  of  packets,  were  respectively  rated, 
each /or  his  packet  ^  in  the  same  sum.  It  further  appeared  on  the  trial  of  the 
appeal,  that  the  appellants  have  all  their  houses  at  Holyhead,  where  their  fami- 
lies at  present  reside ;  in  respect  of  which  houses  they  have  been '  and  are 
assessed  to  the  poor's  rate ;  but  that  heretbfore  some  of  them  have  resided  in 
Dublin ;  and  that  government  do  not  fix  their  place  of  residence.  Holyhead 
is  a  place  of  little  or  no  trade,  having  only  a  few  small  shops,  the  owners  of 
which  are  not  assessed  to  the  poor's  rate.  Each  packet  boat,  including  the 
furniture,  costs  between  2  and  3000/.,  and  is  provided  by  and  at  the  expence 
of  the  appellants  respectively,  who  are  commanders  thereof,  and  are  at  liberty 
to  dispose  of  the  same,  provided  they  find  others  in  their  stead,  to  be  approved 
by  government,  and  so  that  the  carriage  of  the  mails,  dLC.  be  not  obstructed  ; 
and  the  commanders  may  hire  vessels  to  be  used  as  packet  boats  from  any  other 
port,  provided  they  are  approved  of  by  government.  The  packet  boata.  of  the 
respective  appellants  are  registered  in  the  port  of  Beaumaris.     [And  the  case 

(1)  Vide  QayUrd  v.  Ocyiorif ,  4  Day,  4S2.  " 
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set  out  a  certificate  of  registry  of  wt  of  tbe  packets,  by  which  it  appeared 
that  one  of  the  appeUants  had  made  oath  that  he  wa»  the  sok  owner.;  deiscrih- 
ing  himaelf  as  of  Hofykewi;  and  that  the  vessel  was  buih  there,  and  measured 
IM  tons  and  upwards,  together  with  the  usual  description  of  her  built,  rigging, 
d&c]  When  hailed  at  sea,  and  asked  where  the  packet  boat  belongs  to, 
the  answer  is  Holtfhead;  and  the  seamen  navigating  these  boats  reside  at  Ho^ 
lyhead.  The  appellants  are  respectively  commissioaed  by  his  Majesty's  Post- 
masters General,  who,  by  an  instrument  under  their  bands,  and  the  common 
seal  of  the  General  Post-office,  appointed  the  appellanta  respectively  to  be  com- 
manders of  Iheir  several  packet  boats ;  and  the  commissions  run  in  these  words, 
"  W.  Lord  A.  and  C  8,  d&c.  his  Majesty's  Postrmaister  General,  to  Captain 
**  W,  jP.,  greeting :  By  virtue  of  the  authority  to  us  by  the  King  in  this  behalf 
''  given,  d&c.  we  do  hereby  appoint  you  the  said  W.  F.  to  be  commander  of 
**  the  Loftus  packet  boat  employed  by  this  office  in  his  Majesty's  service  to 
"  carry  mails,  &,c,  to  and  from  Holyhead  and  DubUn.  You  are  therefore  to 
'*  take  the  said  packet  boat  into  your  care  and  charge,  as  commander  thereof,  and 
''  to  keep  as  well  the  officers  as  the  sailors  belonging  to  the  same  in  good  order 
**  and  discipline ;  and  they  are  hereby  required  to  obey  you  as  their  command- 
"  er :  and  you  are  to  observe  and  obey  such  orders  and  instructions  as  you 
*^  shall  from  time  to  time  receive  from  us  or  our  agent  for  the  time  being. 
"  Given,"  &c.(a)  The  packet  boats  are  employed  in  the  service  of  govern- 
ment to  carry  the  mails,  dz^c.  between  Holyhead  and  Dublin,  for  which  the 
commanders  receive  annual  salaries.  Each  commander  for  better  security  is 
obliged  to  have  his  packet  boat  doubly  rigged  and  doubly  manned  ;  and  the 
annual  expence  attending  the  navigating,  repairs,  furniture,  and  other  outgo- 
ings of  the  packet  boat;s  exceed  the  annual  salary  or  allowance  made  by 
government  for  that  purpose.  But  by  permission  of  tbe  Postmaster-General 
the  appellants  carry  on  hoard  their  packet  boats  passengers  with  their  Higgage, 
horses,  and  carriages,  and  thereby  make  annual  profits,  which  are  of  a  fluctu- 
ating nature,  as  they  depend  upon  the  numbers  of  passengers,  horses,  and 
carriages  which  pass  and  repass:  but  the  average  is  not  k^  than  350/.,  the 
sum  at  which  they  are  rated.  Tlie  passage  money  is  paid  where  the  passen- 
gers are  landed  or  leave  the  packet  boat ;  and  as  much  of  the  passage  money 
is  received  in  Dublin  as  at  Holyhead.  The  commanders  are  not  allowed  to 
be  absent  from  their  respective  packet  boats  without  leave  of  the  Postmaster- 
General  or  his  agents ;  and  though  they  have  such  leave,  the  commanjders  are, 
by  a  regulation  of  government,  ordered' to  be  mulcted  405.  for  every  time  a 
packet  boat  sails  without  it^  commander  on  board;  205.  of  which  is  applied 
towards  a  fund  for  the  relief  of  the  commanders'  widows :  IO5.  towards  a 
fund  for  the  widows  of  the  mates.;  and  IO5.  to  the  mate  who  sails  with  the 
charge  of  the  packet  boat  for  his  extra  responsibility.  Qne  packet  boat  sails 
every  day  of  the  week  with  tKe  mail,  6lc.  (except  7\usday)  from  Holyhead, 
on  which  day  no  London  mail  arrives  there ;  and  on  every  day  of  the  week 
(except  Sundays)  from  Dublin,  on  which  day  no  mail  leaves  Dublin:  but 
they  frequently  sail  on  ^esdays  from  Holyhead,  and  on  Sundays  from 
Dublin,  with  expresses  and  under  the  orders  of  government,  and  likewise 
with  the  mails  when  they  have  been  detained  by  storms  the  preceding  day. 
The  commaqdefs  are  bound  to  put  to  sea  with  the  mail  or  express,  however 
bad  tlie  weather  may  be,  and  have  often  been'' obliged  to  return  to  port.  They 
are  furnished  by  gov^nment  with  anhs  and  ammunition ;  and  government 
also  sends  to  each  commander  its  private  signals  of  war,  who  communicates 
them  to  his  mate  alone,  under  an  injunction,  of  secrecy.  The  crews  are  pro- 
tected from  being  impresaed  by  the  Postmaster-General,  under  the  direction  of 
government,  except  m  case  of  misconduct  reported  to  government*  Accord- 
ing to  the  regulations  of  government  the  commanders  are  prevented  from  hav- 

(a)  In  ui8W«r  to  as  inquiry  made  by  the  court,  it  did  not  appear  that  tbe  boats  were 
engaged  ender  any  other  written  contrael  than  what  appeaiwi  in  the  caao. 
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ing  any  apprentice,  and  are  obliged  to  have  at  aU  times  at  least  ten  other  able 
seamen  on  board.  The  eommuider  has  the  whole  charge  of  the  repairs  of 
the  packet  boat,  without  any  allowance  from  government.  They  frequently 
sail  withoutf  a  passenger  on  board ;  and  are  prohibited  from  carrying  <Vn  any 
trade  in  the  packet  boat9,  as  well  by  orders  of  government,. as  by  the  restrio- 
tion  of  the  act  13  &  14  Car.  2.  c.  11.  s.  22.  Bat  they  make  no  custom-house 
entries,  pay  no  custom-house  fees,  harbour  dues,  port-charges,  or  for  lights,  as 
trading  vessels  do ;  but  50/.  a  year  is  paid  to  the  owner  of  the  Skurry  lights 
by  the  Postitiaster-Oeneral,  by  virtue  of  the  stat.  3  Geo.  3:  c  36.  The  af^)el- 
lants  are  responsible  for  their  conduct  as  commanders  of  their  packet  boats  to 
the  PoMmasters-General,  who  have  a  power  of  suspending  them  if  their  con- 
duct be  disapproved  of;  which  power  hab  been  exercised.  The  packet  boats 
had  formerly  painted  on  their  sterns  the  words  his  Mt^esty^s  packet^  adding  the 
name  of  it ;  but  the  present  boats:  have  no  such  words.  Before  a  new  packet 
boat  is  laid  down  a  plan  must  be  sent  uprto  government,  to  be  laid  before  an 
inspector ;  upon  whose  report  it  is  built ;  and  while  building  he  examines  it, 
and  afterwards  certifies  that  it  is  fit  for  his  Majesty^  service.  The  case  also 
stated  one  or  two  particular  instances  of  a  packet  boat  having  been  ordered 
oir  its  station  to  another  port  for  a  special  purpose.  Wh^n  there  is  an  order 
from  government  to  carry  over  any  particular  person,  th^  agent  to  the  poet- 
master,  under  such  order,  prevents  any  other  person  from  sailing  in  the  packet 
boat,  without  the  consent  of  the  person  for. whose  use  it  is  so  employed.  Even 
in  those  cases,  however,  a  preference  is  given  to  the  mail,  should  such  engaged 
packet  boat  be  the  only  one  in  port.(a)  The  sessions  on  hearing  the  appeals 
confirmed  the  rate;  subject  to  the  opinion  of  this  Court,  whether  the  appel- 
lants ought  to  be  assessed.  If  it  were  considered  .  that  they  ought  not ;  then 
the  rate  was  ordered  to  be  amended  by  striking  out  their  names. 

Holroyd  was  to  have  argued  in  sdpport  of  the  rate ;'  but  afler  referring  to 
the  King  v.  White ^  4  Term  Rep.  771,  where  it  was  decided  that  ships  were 
rateable  in  the  port  to  which  they  belonged  ;>  the  Coi^rt,  considering  that  case 
as  concluding  the  question,  called  on  the  other  side  to  controverVits  authority, 
or  to' distinguish  the  present  case  from  it. 

Park  and  Abbott,  contra,  first  said  that  the  case  of  the  King  v.  WhitCy 
so  far  as  respected  the  general  question  of  th^  rateability  of  shipping,  had 
been  shaken  in  Rcz  v.  Liverpool /Ji)  hXkd  Rex  v.  CoUi8on;{c)  though  the  point 

(a)  There  was  much  irrelevaDt  matter  stated  in  the  case,  which  has  been  omitted. 

(h)  Hil.  38  Geo.  3.  B.  R.  vid.  next  note. 

\c)  E.  43  Gl  3.  fi.  R.  A  note  of  this  case  was  referred  to  in  the  last  edition  of  Burn's 
Justice,  tit.  Poor  Rate. 

Ref,  V.  The  InhahUamU  of  the  Parish  of  Liverpool.  Hil.  38  Geo.  3.  B.  R.  MS.— Ifm. 
Harper  appealed  to  the  sessions  against  a  rate  wherein  certain  ships  of  his  were  rated. 
It  was  admitted  by  both  parties,  upon  the  hearing  of  the  appeal,  that  the  appellant  dwells 
at  Everton^  a  township  adjoining  the  parish  of  Liverpool,  and  situated  in  the  parish  of 
Walton  upon  the  Hill,  in  the  county  of  Lancaster.  That  he  holds  now,  and  when  rated 
held,  a  loarekouse  and  eoyMting-iouse  in  the  town  and  parish  of  Liverpool,  for  both  of 
which  he  ts- assessed  by  the  rate,  and  has  paid  for  the  same :  but  that  there  is  not  any 
bed  either  in  the  warehouse  or  counting  house ;  nor  does,  nor  at  the  time  of  rating  did, 
any  person  sleep  in  either  of  them.  That  the  ships  for  which  the  appellant  is  rated  are 
registered  at  the  port  of  Liverpool,  and  are  in  the  same  register  mentioned  to  belong  to 
that  pert,  and  to  be  property  of  l¥^m.  Harper  ofEverton,  &t.  Thatthe  said  township 
of  Everton  is  an  inland  township',  not  aecessible  to  ships.  On  hearing  the  appeal,  it  was 
contended  by  the  appellant's  counsel,  that  he, was  not  at  the  time  of  making  the  rate  an 
JnhaHtani  of  the  parish  of  Liverpool,  and  therefore  that  the  rate  ought  to  be  quashed  as 
to  the  ships.  And  it. was  contended  by  the  respondents  that  the  appellant  was,  under 
the  circumstances,  an  inhabitant  of  the  parish  at  the  time.  '  The  sessions  thereupon 
quaahed  th^  rate  as  to  the  ships,  subject  to  the  opinion  of  B.  R,,  whether  the  appellant 
under  the  circumstances  above  stated,  were  Kable  to  be  rated  for  the  ships. 

When  this  case  was  called  on  for  argument,  the  Court  said  that  the  question  intended 
to  be  raised  did  not  arise  upon  the  statement  of  the  facts ;  because  the  sessions  had  found 
that  the  appellant  was  no  inhabitant  within  the  parish  of  Liverpool,  but  resided  in  a 
neighbouring  parish :  and  they  had  not  found  thaltiie  ships  rated  were  locally  within  the 
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was  not  expressly  decided,  [Ltutrence,  J.  observed,  that  both  those  cases  were 
defectively  stated,  and  did  not  raise  the  general  question.  The  statute  43 
Eliz.  c.  2,  imposes  the  rate  upon  inhabitants  and  occupiers ;  and  the  Court 
only  decided  there,  that  a  person  not  inhabiting  within  a  parish  was  not  ratea- 
ble there,  merely  because  he  had  a  ship  registered  at  the  port  and  lying  there 
at  the  time.]  In  Rex  v.  CoiUsan,  Le  Blanc,  J.  considered  that  the  proprietors 
of  a  mail  coach  could  not  be  rated  in  any  parish  where  it  happened  to  put  up 
in  the  course  of  the  journey.  [Lawrence,  J.  That  was  still  said  with  refe- 
rence to  the  question  of  inhabitancy.]  They  then  argued  generally,  that  this 
species  of  property  was  not  rateable.  Personal  property  is  only  rateable  when 
permanently  local  and  visible,  and  producing  profit,  within  the  parish  where 

jMirvA,  but  only  within  the  port  of  Uiterpool,  which  might  not  be,  and  indeed  they  un- 
derstood wae  not,  eo-eztentive  with  the  parish  :  and  it  was  only  on  one  or  the  other  of 
those  grounds  that  the  rate  could  be  supported.  The  counsel  said  that  the  sessions  did 
not  mean  to  find  that  the  appellant  was  not  an  inhabttant,  in  a  legal  sense,  of  the  parish 
of  Liverpool,  but  to  submit  that  question  to  the  Court,  under  the  circumstances.  And 
as  to  the  ships  having  been  within  the  limits  of  the  parish,  there  was  no  doubt  of  the 
fact.  And  therefore  they  desired  that  the  case  might  either  be  amended  by  cdnsent  in 
that  respect,  or  sent  back  to  the  sessions  to  be  restated  more  accurately.  But  the  Court 
said,  that  they  should  dispose  at  once  of  this  case,  by  directing  the  rate  to  be  quashed, 
as  to  the  ships;  and  the  parties  might  bring  on  the  question  again  upon  a  new  rate  if  they 
thought  proper.  Lor^  Kenyan,  C.  J.  however,  threw  out  an  opinion  inclining  against 
the  rateaoility  under  these  circumstances.  He  said  that  a  person  might  be  deemed  an  in- 
habitant for  some  purposes  and  up  to  a  certain  extent,  and  yet  not  for  all  purposes ;  as 
in  the  case  of  repairing  bridges,  where  according  to  Lord  Coke,  occupancy  was  inhabi- 
tancy. But  he  saw  no  reason,  if  this  party  were  rateable  in  respect  of  his  inhabitancy, 
why  a  Dane  who  came  with  his  ship  into  the  port  and  parish  soould  not  also  be  ratea- 
ble ;  or  why  this  same  property  should  not  be  rated  at  every  place  on  the  coast  whereat 
the  vessel  touched  in  her  voyage.  He  observed  that  the  stac.  43  Eliz.  did  not  direct  per- 
sonal property  to  be  rated  eo  nomine,  but  the  persons  themselves,  inhahitanU,  according 
to  their  ability  ;  which  can  only  be  known,  in  respect  of  personal  property,  which  is  of 
a  fluctuating  nature,  by  stating  the  account  of  debtor  and  creditor,  and  taking  the  sur- 
plus only  as  the  criterion  of  that  ability. 

Rex  V.  CoUinson  and  Taylor,  £.  43  Geo.  3.  B.  R,  MS.  Upon  a  case  reserved  at  the  sessions, 
as  to  the  rateability  of  the  defendants  for  their  ships  at  HuU,  it  appeared  they  did  not  reside 
at  Hull,  though  CoUison  had  a  countin|[-house  there.  But  the  defendants  were  stated  to  be 
the  owners  of  the  ships,  and  that  the  sb^ps  were  locally  within  the  parish  at  the  time  of  the 
rate,  and  were  registered  at  the  custom-house  there.  On  which  it  was  contended  that  the 
parish  of  Hull  was  their  home,  and  that  it  must  be  so  considered  for  the  purpose  of  the  register 
acts.  That  if  this  species  of  property  were  rateable,  as  it  was  determined  to  be  in  the  case  of 
the  King  v.  White,  it  mattered  not  whether  the  owners  were  or  were  not  personally  resi- 
dent in  the  parish  :  for  there  must  be  persops  on  board  the  ships  to  take  care  of  them  ; 
and  the  possession  of  beneficial  property  in  a  parish  by  means  of  a  servant  or  agent  was 
the  same  as  a  possession  by  the  owner  himself  And  no  inconvenience,  it  was  observed, 
could  ensue  iVom  his  absence,  becau^  the  parish  had  a  remedy  for  the  amount  of  the  rate 
by  means  of  a  distress  on  the  property  itself.  The  Court,  however,  had  great  doubts 
upon  the  statement  of  the  case,  as  well  on  the  question  of  inhabitancy,  which  they 
seemed  to  consider  as  negatived  by  the'^statement ;  as  also  upon  the  defect  of  the  case  in 
shewing  that  the  owners  derived  any  benefit  from  the  ships  within  the  parish  of  Hull, 
They  seemed  tor  be  clearly  of  opinion  that  the  mere  fact  of  the  ships  being  registered  at 
Hull  could  not  make  them  rateable  there ;  vessels  were  sometimes  rated  in  places  not 
their  proper  home.  The  registry  was  merely  for  the  purpose  of  recording  the  transfer  of 
property  :  and  it  was  not  considered  of  any  weight  in  the  case  of  the  King  v.  Ldverpool  : 
and  there  too  the  party  rated  had  a  counting-house  in  the  place.  They  observea  also 
that  the  case  did  not  state  that  the  shijps  in  question  terminated  their  voyage  at  Hull,  or 
that  the  owners  received  any  profit  there ;  without  shewing  which,  they  mi^hc  on  the 
same  ground  be  rated  at  every  place  where  they  touched  in  the  course  of  their  voyage. 
And  Le  Blanc,  J.  asked,  whether  the  proprietors  of  stage  coaches  were  liable  to  be  rated 
in  every  parish  where  they  stopped  and  changed  horses  in  the  course  of  their  journey. 
The  case  was  finally  remitted  to  the  sessions  to  be  restated. 

The  same  question  came  on  again  before  the  Court  in  another  case  from  HuU,  of  the 
King  V.  Howard,  M.  44  Geo.  3.  B.  R.  But  on  ito  being  called  on  for  argument.  Lord 
EUoiborough,  C.  J.  said,  that  it  was  not  sUted  that  the  ship  was  locally  within  the  parish 
at  the  time  of  the  rate,  or  that  it  produced  any  profit.  Tuat  a  ship  might  have  met  with 
losses  at  sea  to  a  greater  amount  tnan  her  value ;  and  was  she  nevertheless  to  be  rated  as 
soon  as  she  came  into  port  ?    The  rate  was  thereupon  quashed. 
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the  owner  resides.  If  it  have  no  proper  locality,  but  is  continually  shifting 
from  one  place  to  another ;  if  it  be  fluctuating  and  uncertain  in  its  produce, 
like  cases  of  casual  adventure ;  still  more  if,  while  situated  within  the  parish, 
it  is  wholly  unproductive,  and  whatever  profit  may  be  made  of  it  is  earned 
elsewhere ;  it  does  not  come  within  any  of  the  principles  on  which  property 
has  been  held  to  be  rateable  within  a  parish.  Now  here  so  long  as  the  pack- 
ets are  stationary  within  th^  parish  of  Holyhead^  nothing  is  earned  to  the 
appellants ;  the  passage  money,  though  paid  at  one  or  other  of  the  two  pwts, 
is  earned  between  the  limits  and  oiit  of  the  parish,  and  depends,  besides,  upon 
various  contingencies.  They  then  argued  that  the  appellants  acted  under  the 
command,  and  as  the  immediate  agents  of  the  king,  in  whose  employ  the 
packets  must  be  taken  to  be;  and  that  the  permission  to  receive  passage 
money  was  merely  a  mode  of  enhancing  their  salaries,  which,  without  it, 
would  not  remunerate  their  labour,  nor  be  adequate  to  the  expences  incident 
to  their  situation,  and  the  providing  and  repairing  the  vessels  :  and  that  sala- 
ries,(a)  and  personal  labour(6)  had  been  holden  not  to  be  rateable.  That  if 
the  appellants  received  so  much  less,  in  consequence  of  being  rated,  than 
what  was  deemed  a  fair  compensation  to  them,  including  the  perqubite  of 
passage  money,  their  salaries  must  be  increased,  and  the  crown  ultimately 
bear  the  burthen ;  though  it  is  clear,  that  property  in  the  hands  of  the  crown, 
or  held  for  its  benefit,  cannot  be  rated.(c) 

Upon  this  part  of  the  case,  however,  the  Court  very  early  in  the  argument 
expressed  a  clear  opinion  that,  as  the  case  was  stated,  they  could  not  take 
these  packets  to  be  the  property  pro  tempore  of  the  crown.  They  were  pro- 
vided and  kept  in  repair  by  the  appellants,  who  must  be  taken  to  be  the  own- 
ers, and  who  engaged  them  in  the  service  of  the  post  office  upon  certain  terms. 
In  like  manner  as  transports  are  contracted  for  by  the  navy  board  on  freight 
to  carry  troops,  or  for  other  purposes ;  but  it  never  was  considered  that  the 
property  in  them  was  transferred  to  the  crown,  though  the  masters  were  sub- 
jected to  a  certain  degree  of  discipline  and  controul  while  engaged  in  the 
service.  And  some  of  the  judges  even  intimated  a  doubt  whether  the  salary 
of  the  commanders,  as  it  was  called  in  the  case,  were  any  other  than  part  of 
the  hire  and  earning  of  the  packet  boats :  but  there  was  no  decision  on  this 
part  of  the  case.     And 

Hohroyd  observed,  that  not  long  since  one  of  the  Harwich  packets,  which 
are  employed  in  the  same  manner  as  these,  was  taken  in  execution  for  the  debt 
of  the  owner  :  and  though  the  question  was  under  consideration,  no  doubt  was 
entertained  but  that  the  vessel  was  properly  seized  by  the  sheriff. 

Lord  Ellenborouoh,  C.  J.  I  cannot  distinguish  this  from  the  case  of  the 
King  V.  White ;  and  unless  the  Court  felt  themselves  pressed  to  surrender 
the  authority  of  that  case,  these  packet  boats  roust  be  rateable.  It  is  objected 
that  they  are  not  permanently  local  property  in  the  parish  of  Holyhead,  and 
that  no  profit  is  made  of  them  there.  But  the  inchoate  act  which  is  to  earn  the 
profit  begins  there;  and  therefore  there  is  a  part-performance  within  the 
parish  of  that  which  is  to  make  the  profit  by  the  use  of  the  property  in  ques- 
tion. The  boats  are  laid  up  there;  they  are  repaired  there;  the  owner  dwells 
there ;  they  yield  profit  there ;  for  the  passage  money  of  the  voyage  from 
Dublin  is  actually  earned  there ;  and  that  of  the  voyage  from  Holyhead  to 
Dublin  is  at  least  begun  to  be  earned  in  the  parish  of  Holyhead,  But  what- 
ever the  question  might  be  as  between  Dublin  and  Holyhead,  in  this  respect, 
it  could  only  go  to  the  quantum,  with  which  we  have  no  concern  in  this  case : 
it  is  enough  that  this  is,  what  it  is  contended  it  ought  to  be,  local  visible  pro- 
perty in  the  parish ;  that  it  yields  some  profit  there  cannot  be  doubted ;  and 

(a)  John  Lander* s  cam  in  Rex  v.  9FUt«,  and  Othen,  4  Term  Rep.  774,  and  Captain 
Idinghome^s  case,  ibid.  &c. 

(6)  Rex  V.  Hogg,  1  Term  Rep.  731,  and  Rex  v.  Start^ant^  7  Terra  Rep.  60. 
(e)  Lord  Amherst  v.  Lord  Somers^  2  Term  Rep.  373. 
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the  owner  resides  in  the  same  piu'ish.  This  brings  it  completely  within  the 
JPook  case :  and  if  the  extent  of  the  foyage,  and  the  length  of  time  during 
which  the  Tessel  is  absent  from  its  own  port  could  at  all  vary  the  consideration, 
these  circumstances  are  more  in  favour  of  the  rate  in  the  present  case.  But 
independently  of  the  authority  of  that  decision,  I  think  it  rests  upon  sound 
reason :  for  the  possession  of  such  a  vessel  within  the  parish  by  an  inhabitant 
actually  residing  there,  and  making  profit  of  it,  constituted  so  much  of  his 
local  Mlity  to  contribute  to  the  maintenance  of  the  poor  of  the  parish  under 
the  description  in  the  statute  of  Elizabeth. 

Grose,  J.  The  question  is  whether  these  appellants,  who  are  inhabitants 
at  Holyhead,  are  rateable  on  account  of  property  in  that  parish.  First,  it  is 
said,  that  the  packet  boats,  in  respect  of  which  they  are  rated,  are  not  pro- 
perty within  that  parish :  but  the  facts  of  the  case  are  an  answer  to  that  ob- 
jection. Holyhead  is  the  home  of  the  packets :  from  thence  they  take  their 
departure,  and  thither  they  return ;  there  they  are  repaired  ;  and  there  their 
owners  reside ;  and  the  property  so  circumstanced  is  stated  to  produce  great 
profit  to  the  owners.  They  are  therefore  liable  as  inhabitants  within  the 
parish  to  be  rated  for  it,  within  the  fair  meaning  of  the  statute  of  Elizabeth  : 
and  the  case  of  the  King  v.  White  is  directly  Jn  point  as  to  the  rateability  of 
inhabitants  for  this  species  of  property.  But  then  it  is  said,  that  this  is  the 
property  of  the  king,  and  therefore  not  rateable ;  and  that  the  perquisite  of 
passage  money  is  in  lieu  of  an  additional  salary.  But  there  is  no  pretence  for 
saying  that  these  packets  are  the  property  of  the  crown ;  the  owners  make  a 
personal  contract  with  the  post  office,  on  certain  terms,  to  carry  the  mails,  dz^c- 
and  in  consequence  of  the  regulations  under  which  they  oblige  themselves  to 
navigate  their  vessels,  it  is  notorious  in  every  port  where  they  are  established, 
that  they  have  much  greater  custom  in  carrying  passengers,  dz^c.  than  any 
other  vessels :  and  here  the  advantage  ia  stated  to  be  260/.  a  year ;  much 
above  what  they  receive  directly  from  government,  under  the  name  of  salary. 
There  is  therefore  no  reason  why  the  owners,  who  reside  in  the  parish,  should 
not  be  rated  for  this  species  of  property  within  the  parish,  from  which  they 
derive  so  much  profit. 

Lawrencs,  J.  The  case  of  the  King  v.  White  rules  the  present  case; 
and  unless  we  are  prepared  to  overturn  that,  we  cannot  do  otherwise  than  con- 
firm the  rate  before  us.  The  cases,  which  have  been  mentioned,  of  the  King 
V.  Liverpool,  and  the  King  v.  Collison  were  not  intended  to  shake  that  of  the 
King  V.  White ;  for  in  the  two  former  the  attempt  made  was,  not  to  rate  ships 
being  in  the  parish  where  the  owners  resided,  but  in  a  different  parish,  merely 
because  the  ships  were  registered  there.  And  all  that  the  Court  there  meant 
to  say  was,  that  a  ship  being  registered  in  a  parish  did  not  make  the  owner 
an  inhabitant  of  that  parish,  within  the  meaning  of  the  statute  of  Elizabeth. 
But  it  is  insisted  that  the  packet  boats  belong  to  Government,  and  not  to 
the  appellants  who  have  been  rated  for  them :  the  true  nature  of  the  con- 
tract, however,  as  it  appears,  is,  that  the  Post-masters  contract  with  these  per- 
sons for  the  hire  of  their  vessels  to  carry  over  the  mails  to  Dublin ;  but  that 
does  not  make  them  cease  to  be  their  property ;  and  they  continue  to  make  all 
the  advantage  of  it  for  their  own  benefit  which  the  nature  of  their  employment 
admits  of.  And  though  the  government  may  exercise  authority  over  them  in 
certain  particulars,  yet  that  is  no  longer,  nor  otherwise,  than  as  the  owners 
choose  to  retain  their  employment  They  are  paid  in  the  double  character  of 
owners  and  masters.  And  they  are  subjected  to  the  controul  of  the  poet  office 
for  the  exigency  of  the  service,  in  like  manner  as  are  the  masters  of  transports, 
which  are  always  subject  to  the  controul  of  the  transport  board :  but  that  was 
never  conceived  to  divest  the  property  of  the  owners  in  those  vessels  and  transfer 
it  to  the  crown.  The  bye-boats  between  Calais  and  Dover  are  engaged  in  the 
same  manner.    If  the  master  of  a  ship,  not  under  charter-party,  engage  to 
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carry  out  troops  for  government  to  the  West  Indies,  the  property  still  continues 
in  the  owners :  and  it  cannot  make  any  difference  whether  a  yessel  be  hired  to 
carry  out  passengers,  or  goods ;  or  whether  the  service  be  performed  under  a 
hiring  by  the  crown,  or  by  a  private  individual :  the  property  still  remains  in 
the  owners ;  the  seamen  and  others  employed  on  board  are  their  seamen  and 
servants,  and  not  the  seamen  or  servants  of  the  crown.  In  respect  to  these 
packets,  if  certain  things  which  the  owners  engage  for  be  not  done,  govern- 
ment ^may  cease  to  employ  them  any  longer;  but  they  cannot  divest  them  of 
their  controul  over  the  vessels  and  appoint  others  to  command  them.  Then  it 
is  argued,  that  this  is  not  local  visible  property,  producing  profit,  within  the 
parish :  the  case  however  states  that  the  boats  are  built  and  repaired  at  Holy-! 
head  ;  that  the  masters  live  there,  and  there  hire  the  crew.  There  is  no  other 
place  besides  Holyhead  and  DubUn^  to  which  it  can  be  pretended  that  these 
boats  belong :  but  though  there  were  the  same  poor  laws  in  DubHn  as  here,  I 
do  not  see  how  the  boats,  under  these  circumstances,  could  be  rated  there : 
though  even  that  would  not  affect  the  quantum  of  the  rate.  It  is  said,  how- 
ever, that  to  mak^  property  rateable  in  any  parish,  it  must  be  permanent  in 
that  parish,  and  produce  profit  there ;  and  that  this  property  is  only  made  pro- 
duclive  by  going  out  of  the  parish.  The  same  argument,  however,  applied 
with  equal  force  in  the  case  of  The  King  v.  White,  where  it  was  over-ruled. 
But  why  may  not  this  property  be  said  to  be  productive  in  the  parish  ?  The 
contract  for  the  passage  money  from  Holyhead  to  Dublin  b  made  at  Hoiy^ 
head;  and  there  is  an  inchoate  inception  of  the  voyage  there :  and  that  from 
Dublin  is  actually  paid  at  Holyhead,  where  the  contract  is  completed.  At 
any  rate,  however,  this  objection,  if  it  could  have  place  at  all  under  these  cir- 
cumstances, would  only  go  to  the  quantum ;  though  at  present  I  think  the 
boats  would  not  be  rateable  at  all  in  Dublin* 

Le  Blanc,  J.  .  I  am  of  opinion  that  these  boats  are  local  visible  property  in 
the  parish  where  they  are  rated.  The  rate  is  made  on  the  persons  inhabiting 
within  the  parish  in  respect  of  the  packet  boats  there  belonging  to  them :  and 
the  only  question  is,  whether  thia  be  that  sort  of  property  for  wnich  the  parties 
are  liable  to  be  rated  ?  The  case  of  The  King  v.  White  determined  that  the 
owner  was  liable  to  be  rated  for  a  ship  in  the  parish  to  which  it  belonged,  and 
where  he  himself  lived.  In  this  case  I  must  consider  that  the  packet  boats 
are  the  property  of  the  appellants,  because  they  build  and  repair  them :  it  is 
part  of  their  respective  capitals  invested  in  shipping.  The  registry  acts  have 
no  bearing  upon  this  case.  The  only  argument  which  has  ever  been  drawn 
from  them  is,  that  they -require  that  a  ship  should  be  registered  at  the  port  at 
or  near  which  the  owner  lives  :(a)  and  therefore  that  the  registry  in  any  port 
was  to  be  taken  as  an  indication  of  the  owner's  residence  there.  But  here  it 
expressly  appears  that  these  boats  are  the  property  of  the  appellants,  who  reside 
in  the  same  parish  from  whence  the  boats  sail  and  to  which  they  return.  The 
contract  which  the  appellants  have  entered  into  with  government  for  carrying 
the  mail  cannot  differ  this  from  the  case  of  any  ordinary  contract  for  the  car- 
riage of  the  goods  or  persons  of  any  individuals.  Government  indeed  may 
deem  it  proper  to  stipulate  for  a  certain  number  of  seamen,  d&c.  for  securing  a 
safe  and  convenient  navigation  of  the  boats ;  and  the  burthen  of  providing 
this  superior  accommodation  may  make  the  property  less  productive  than  a 
smaller  establishment  would  do :  but  that  does  not  vary  the  question  of  own- 
ership ;  it  only  goes  to  the  quantum  of  profit,  with  which  we  have  no  concern. 
This  cannot  therefore  be  considered  as  a  rate  on  government,  but  upon  the 

(a)  The  provision  of  the  5th  sect,  of  thestat.  26  Geo.  3.  c  60,  is,  that  the  port  to  which 
a  snip  shall  be  deemed  to  belong  (and  where  by  sect.  4,  she  is  to  be  registered)  toUkin 
thB  inteiU  and  meaning  of  that  act,  shall  be  the  port  from  and  to  which  such  ship  shall 
usually  trade,  Aw.,  and  at  or  near  which  the  huaband,  or  acting  and  managing  owner  or 
owners,  usually  reside. 
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capital  of  these  appellants,  employed  in  this  manher  in  the  parish,  and  yield- 
ing them  profit.(l)  Rate  coniirmed.(a) 


Synge,  Executor,  &c.  v.  Jervoise. 

8  Ea8^  466.    June  23, 1807. 

The  time  limited  by  the  statute  9  &  10  W.  3.  c.  15.  s.  2,  for  setting  aside  awards,  made 
under  submissions  by  virtue  of  that  statute,  does  not  attach  on  awards  made  under 
orders  of  nisi  prius. 

AT  the  trial  of  this  cause,  a  juror  was  withdrawn,  and  it  was  agreed  to  be 
referred  under  an  order  of  nisi  prius,  which  was  aflerwards  made  a  rule  of 
Court ;  and  an  award  was  aflerwards  made  on  the  27th  of  March  last.  And 
now  Wigleif  moved  to  set  aside  the  award  upon  the  ground  of  misconduct  in 
the  arbitrator.  But  an  objection  was  started  tn  Umine  by  the  Court  to  their 
entertaining  the  motion,  on  account  of  its  being  out  of  time :  one  whole  term 
having  elapsed  since  the  award  made.  And  though  it  was  observed,  that  this 
was  not  a  reference  under  a  rule  of  court  by  virtue  of  the  statute  9  &,  10  W. 
3.  c.  15,  which  requires  the  application  for  setting  aside  an  award  under  that 
statute  to  be  made  before  the  last  day  of  the  next  term  afler  such  award  made : 
yet  the  Court  thought  at  first  that  the  practice  had  been  to  regulate  their  own 
discretion,  with  respect  to  motions  for  setting  aside  awards  made  under  orders 
of  nisi  prius,  with  reference  to  the  limitation  of  time  prescribed  by  the  statute. 
But  on  Wigley^s  referring  to  Anderson  v.  Coxeter,  1  Stra.  301,  where  the 
limitation  of  the  statute  was  holden  not  to  extend  to  an  award  made  under  a 
rule  of  nisi  prius,  by  which  he  said,  the  practice  had  hitherto  been  regulated 
in  similar  cases. 

The  Court  acquiesced,  and  permitted  him  to  state  his  affidavits  in  support 
of  the  motion  :  but  being  ultimately  of  opinion  that  no  sufficient  ground  was 
laid  for  disturbing  the  award,  no  rule  was  made. 


Scott  V.  Scholey  and  Another. 

6  East,  467.    Jane  6, 1807. 

A  mere  equitable  interest  in  a  term  of  years  cannot  be  taken  in  execution  by  the  sheriff 
under  a  writ  of  fieri  facias  at  the  suit  of  a  judgment  creditor. 

THIS  was  an  action  on  the  case  against  the  defendants,  as  sheriff  of  Mid- 
dlesex, for  a  false  return  of  nuUa  boM  to  a  writ  oi  fieri  facias  issued  upon  a 
judgment  of  Michaelmas  term  1792,  for  1600/.,  at  the  suit  of  the  plaintiff, 
against  the  goods  and  chattels  of  George  Coleman;  indorsed  to  levy  1300/. 
besides  poundage,  d&c. :  to  which  the  defendants  pleaded  the  general  issue : 
and  a  verdict  for  1300/.  having  been  given  for  the  plaintiff  at  the  trial  at  the 
sittings  at  Westminster  afler  Hilary  term  1806,  which  was  moved  to  be  set 
aside  in  the  following  term,  the  following  facts  were  agreed  to  be  put  in  the 
form  of  a  case  for  the  opinion  of  the  Court. 

On  the  10th  of  July  1795,  an  indenture  of  lease  was  granted  by  O,  Moore 
to  the  said  Oeorge  Coleman  of  the  New  Theatre  and  some  adjoining  premises 
in  the  Haymarket,  in  the  connty  of  Middlesex  ;  to  hold  to  CoUman  from  Lady* 
day  then  last  for  17  years,  at  the  yearly  rent  of  400/.     On  the  13th  of  ^ti- 

(1)  Vide  Tht  Kint^  v.  Mcfiolson,  12  East,  330. 

(a)  Vid.  Rex  v.  The  Company  of  Proprietors  of  the  Staffordshire  and  Worcestershire 
Canal  Jfavigation,  B  Term  Rep.  340,  and  Rex  v.  Leeds  and  Liverpool  Canal  Company,  5 
East,  326,  and  the  cases  there  cited,  as  to  the  place  of  rating  where  the  profits  become 
due  or  are  paid. 
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gust  1795,  another  lease  was  granted  by  J.  MuckUno  to  CoUman  of  a  piece  of 
ground  and  premises  in  James-street  in  the  Haynuvrlctt^  to  hold  from  Midsum' 
mer  then  last  for  16  years,  at  the  yearly  rent  of  31/.  IOj.  On  the  8th  of 
September  1795,  by  a  deed  of  assignment  made  between  Coleman  of  the  1st 
part,  G.  Waihen  and  8.  Arnold  of  the  2d  part,  and  W.  Morkmd,  F.  Const, 
and  T.  Holloway  of  the  3d  part,  CoUman  (with  the  consent  of  Wathen, 
Arnold^  and  Const)  assigned  to  Morland,  Const,  and  Holloway  the  said  theatre 
and  other  premises  comprised  in  the  said  two  leases  for  all  the  time  then  to 
come  therein :  and  Colanan  by  such  deed  also  assigned  to  them  the  wardrobe, 
dresses,  ornAnents,  music,  musical  instruments,  compositions,  and  pieces,  and 
all  copyright,  property,  and  interest  of  his  deceased  father,  in  all  plays,  &lo. 
dramatic^,  musical,  or  other  pieces,  the  property  of  the  said  theatre,  apon 
trust  to  grant  certain  annuities ;  which  were  accordingly  granted,  but  which 
determined  on  the  15th  of  October  1804;  and  to  make  certain  payments, 
which  were  accordingly  made ;  and  with  an  ultimate  trust  for  Coleman,  his 
executors  and  assigns.  By  two  several  indentures  indorsed  on  the  last  men- 
tioned deed  of  assignment  Coleman  charged  his  interest  in  the  said  trust  prem- 
ises with  certain  sums  of  money ;  all  which  were  paid  off  and  discharged 
before  the  13th  of  October  1804,  except  two  several  sums  of  800/.  and  273/., 
with  an  arrear  of  interest  thereon,  due  to  T.  HoUoway.  By  another  indenture 
df  assignment,  dated  the  13th  of  October  1804,  also  indorsed  on  the  same 
deed,  and  made  between  Coleman  of  the  1st  part,  W.  Jewell  of  the  2d  pan, 
and  Morland,  Const,  and  Holloway  of  the  3d  part ;  after  reciting  that  the 
trusts  of  the  former  assignment  of  the  8th  September  1795  had  been  executed 
without  any  sale  of  the  trust  premises,  and  that  the  sums  secured  by  the  before- 
mentioned  deeds,  except  those  due  to  Holloway,  had  been  paid  oat  of  the 
rents,  profits,  and  produce  of  the  trust  premises;  Coleman  assigned  to  Mor- 
land.  Const,  and  Holloway,  the  said  theatre,  leasehold  premises,  and  other 
effects  assigned  by  the  former  assignment,  discharged  from  the  trusts  of  that 
assignment  and  the  indentures  indorsed  thereon ;  but  upon  trust  to  pay  the 
bills  of  certain  tradesmen  employed  by  the  trustees  on  account  of  the  theatre, 
amounting  to  1400/. :  and  after  payment  thereof,  upon  trust  for  paying  to  Hol- 
loway 2202/.  Sd.,  and  to  Jewell  4044/.  5s,,  and  afterwards  in  trust  for  Coleman, 
his  executors,  d&c.  Previous  to  the  4th  of  June  1605,  Coleman  contracted 
with  D.  E,  Morris  for  the  sale  to  him  of  one  undivided  fourth  part  of  his  term 
in  the  said  theatre  and  leaseholds,  and  of  the  machinery,  wardrobe,  dresses, 
musical  and  other  instruments,  books,  copy-right,  and  other  theatrical  stock 
and  property  at  such  theatre,  for  3500/. ;  and  dso  contracted  with  P.  Tahour- 
din  and  J.  Winston  for  the  sale  to  them  of  another  undivided  fourth  part  of  the 
same  property,  at  the  like  price  of  3500/.  On  the  4th  June  1805,  by  indenture 
of  nine  parts,  between  Morland,  Const,  and  ^/b/Zot^ay ,  of  the  Istpart,  Jet0e//of 
the  2d  part,  Coleman  of  the  3d  part,  Catherine  his  wife  of  the  4th  part,  Morris 
of  the  5th  part,  P,  Tahourdin  and  Winston  o{  the  6th  part,  J.  NeM  of  the 
7th  part,  F.  Fladgate  of  the  8th  part,  and  Q.  Tahourdin  and  /.  Stuart  of  the 
9th  part ;  after  reciting  the  leases  and  other  deeds,  circumstances,  and  con- 
tracts above  set  forth,  to  the  effect  above  stated ;  and  that  at  the  time  of  enter- 
ing into  the  contract  with  Morris,  it  had  been  stipulated  by  him  as  the  brother 
of  Cath,  Coleman^  and  agreed  to  by  Coleman,  that  some  provision  should  be 
made  for  the  said  Catherine  his  wife  (she  then  living  separate  from  her  husband) 
out  of  the  profits  and  produce  of  the  remaining  two-fourth  parts  of  the  said 
property  to  be  retained  by  her  husband ;  but  that  such  remaining  moiety  should 
stand  as  an  indemnity  to  the  said  Morris,  P.  Tahourdin  and  Winston,  against 
all  claims  upon  them,  or  the  shares  purchased  by  them,  by  the  said  Catharine, 
or  the  tradesmen  or  other  creditors  or  claimants  of  Coleman :  and  reciting  that 
all  the  trusts  of  the  several  recited  deeds  had  been  fiilly  performed  except  the 
payment  of  2272/.  17s.  9c/.  to  HoUoway,  and  4173/.  I5.  8d  to  JeweU,  and  the 
payment  of  the  tradesmen's  bills  in  respect  of  the  theatre  and  trust  premises : 
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upon  payment  whereof  no  incumbrance  would  remain  upon  the  said  property, 
except  the  renta  payable  under  the  leases,  and  the  charges  to  be  made  under 
that  present  indenture :  and  reciting,  that  to  provide  a  fund  for  payment  of  the 
tradesmen's  bills,  Coleman  had  applied  to  NtM  to  advance  him  12337.  145. 
M.,  at  interest,  for  six  months;  and  had  agreed  that  such  sum  and  interest 
should  be  secured  as  afler  mentioned ;  and  that  Neeld  had  advanced  the  mo- 
ney, which  was  to  be  paid  to  Morlimd,  Cofisty  and  Holhnoay^  to  be  applied  as 
after  mentioned :  and  reciting  that  it  had  been  agreed  that  1272/.  175.  9c/.  part 
of  the  money  so  due  to  Holloway  and  the  whole  of  the  money  so  due  to  Jewell^ 
should  be  paid  out  of  the  purchase  monies ;  and  that  for  the  security  of  the 
purchaser's  judgments,  which  had  been  confessed  for  securing  to  Holloway 
and  to  Jewell  their  said  debts,  should  be  assigned  to  G,  Tdhourdin^  upon  trust 
to  keep  such  judgments  on  foot  as  ii  paramount  security  and  protection  to  the 
purchasers  respectively ;  P.  Tahourdin  and  Winston  having  agreed  to  secure 
the  payment  to  Holloway  of  1000/.  the  remainder  of  the  said  debt :  it  was  wit- 
nessed, that  in  consideration  of  3500/.  by  Morris^  and  of  3500/.  by  P.  Ta^iir- 
din  and  Winston^  and  of  1233/.  145.  6</.  by  Nuld  at  Coleman's  direction  paid 
to  Morland^  Cofi5^,  and  Holloway  s  amounting  together  to  8233/.  145.  6d,  out 
of  which,  was  to  be  paid  (and  was  paid)  at  the  execution  of  the  deed  to  Hoi- 
hneay  1272/.  175.  9i/.  in  part  of  his  debt ;  the  remaining  1000/.  being  agreed 
to  be  secured  (and  in  fact  since  paid)  by  P.  Tahourdin  and  Winston ;  and  to 
Jewell  4173/.  l5.  Sd. ;  and  1787/.  155.,  residue  of  the  8233/.  145. 5c/.,  or  a  com- 
petent part  thereof,  was  to  be  applied  in  payment  of  tradesmen's  bills ;  and 
the  surplus  (if  any)  to  Neeld,  in  part  discharge  of  the  sum  advanced  by  him  : 
Morlandy  Const,  and  Holloway,  assigned,  and  Holloway  and  Jewell  respectively 
released,  and  Coleman  assigned  and  confirmed,  to  Neeld  and  Fladgate,  the  said 
theatre,  leases,  wardrobe,  d&c.  and  other  trust  premises,  and  aH  Coleman's  dra- 
matic works  and  compositions,  and  all  other  the  estate,  goods,  chattels,  effects, 
and  property,  whereof  Coleman,  or  any  other  in  trust  for  him,  was  possessed 
or  entitled  to  in  the  said  theatre  or  otherwise,  so  in  respect  thereof  discharged 
from  the  trusts  of  the  before  menticMied  indentures ;  but  upon  the  following 
trusts,  viz.  1st,  as  to  the  1787/.  155.  to  pay  the  bills  then  due  for  workmanship, 
d&c.  at  the  said  theatre,  but  not  any  of  Coleman's  private  debts ;  and  the  resi- 
due, if  any,  to  Neeld,  in  part  discharge  of  the  money  advanced  by  him.  And 
as  to  the  premises  assigned  to  Nuld  and  Fladgate,  upon  trust  to  pay  the  rents 
reserved  by  the  said  leases,  taxes,  and  insurance  from  fire ;  and  to  indemnify 
Morland,  Const,  and  Holloway  against  all  actions,  d&c.  in  respect  to  their 
having  acted  as  trustees  under  the  deed  of  the  8th  Sqttembtr  1795,  or 
having  executed  that  indenture:  and  subject  thereto  as  to  one  undivided 
4th  part,  in  trust  for  Morris ;  and  as  to  another  undivided  4th  part,  in  trust 
for  P.  Tahourdin  and  ll^tii5^ofi,  as  tenants  in  common :  and  as  to  the  remain- 
ing two  undivided  fourth  parts,  the  assignment  made  by  the  said  deed  was 
thereby  declared  to  be,  upon  trust  out  of  the  rents,  profits,  and  annual  pro- 
ceeds, to  pay  the  remainder  of  the  debt,  if  any,  then  due  to  Neeld-;  to  indem- 
nify Morris,  Tahourdin  and.  Winston,  against  the  payment  of  the  ground 
rents,  tradesmen's  bills,  and  other  claims,  beyond  their  due  proportion  of  the 
reserved  rents ;  to  raise  an  annuity  of  300/.  for  Catherine  Coleman  during  the 
joint  lives  of  her  and  Celeman ;  and  afterwards,  in  trust  for  Coleman,  his  exe- 
cutors, d&c.  And  subject  to  the  said  several  trusts  to  permit  and  suffer  Cole- 
man,  Morris^  P.  Tahourdin,  and  Winston,  or  the  three  last-named  persons 
only  (in  case  it  should  appear  of  Neeld  and  Fladgate  adviseable  on  account 
of  Coleman's  debts  to  exclude  him  for  a  time)  to  have  the  full  use  and  enjoy- 
ment of  the  said  theatre  and  trust  premises,  for  the  purpose  of  rendering  the 
same  as  productive  as  possible.  The  judgments  to  Holloway  and  Jewell,  vfeter 
by  the  same  deed  assigned  for  the  purposes  mentioned  in  the  recital :  and  G. 
Tahourdin  and  Stuart  were  empowered  by  Holloway  and  Jewell  to  issue  exe- 
cutions on  them,  so  as  to  keep  out  any  <Hher  execution  against  the  property 
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by  any  other  of  CoUman*s  creditors ;  and  also  to  acknowledge  satisfaction  on 
record.  The  whole  of  the  consideration  money  stated  in  this  deed  was  paid 
and  applied  in  the  manner  therein  described ;  and  Coleman's  interest  in  the 
unsold  moiety  of  the  leasehold  theatre,  machinery,  wardrobe,  and  instruments, 
was  worth  more  than  the  incumbrances  charged  on  it  and  the  amount  of  the 
plaintiff's  execution.  The  plaintiff's  judgment  and  writ  o^  fieri  facias  were 
regularly  proved :  and  on  the  19th  of  June  1805,  the  defendants,  then  sheriflfo 
of  Middlesex,  entered  the  theatre  under  such  writ,  and  continued  in  possession 
until  the  middle  of  September,  Ri  the  request  of  Neeld  and  Fladgaie,  who,  on 
the  20th  of  June  1805,  delivered  to  the  sheriff  a  copy  of  the  deed  of  the  4rh 
of  that  month  before  stated.  On  the  10th  of  September  1805,  the  defendants 
served  the  plaintiff  with  notice  of  taking  an  inquisition  by  a  jury  concerning 
the  property  in  the  said  theatre ;  but  Neeld  and  Fladgatt,  together  with  P. 
Tahaurdin,  having  indemnified  the  defendants  for  returning  nmla  bona  to  the 
plaintiff's  writ,  the  defendants  withdrew  from  the  said  theatre,  without  taking 
any  inquisition  ;  and  in  Michaelmas  term  made  a  return  of  wdla  bona  on  the 
plaintiff's  fieri  facias.  The  question  for  the  opinion  of  the  Court  was,  whe- 
ther or  not  under  the  above  circumstances  the  plaintiff  were  entitled  to  re- 
cover :  if  he  were,  the  verdict  was  to  stand :  if  not,  then  a  new  trial  was  to  be 
granted.     The  case  was  argued  in  Easter  term  last  by 

Marryat  for  the  plaintiff.  The  question  is.  Whether  the  equitable  bene- 
ficial interest,  concurrent  or  residuary,  which  Cokman  had  in  the  term  of 
years  in  the  theatre  and  other  property  comprized  in  the  trust  deed  of  the 
4th  of  June  1805,  were  subject  to  be  taken  and  sold  by  the  sheriff  under  the  writ 
oi  fieri  facias  issued  against  Coleman  at  the  suit  of  a  judgment  creditor? 
Strictly  speaking,  Coleman  had  not  a  mere  equity  of  redemption  on  payment 
of  present  incumbrances,  but  rather  a  partial  present  interest  in  the  term. 
He,  in  conjunction  with  three  t)thers,  is  by  the  terms  of  the  trust  to  have  the 
full  use  and  enjoyment  of  the  property,  unless  the  trustees  shall  see  reason  to 
^clude  him  for  a  time,  on  account  of  his  debts :  and  the  funds  out  of  which 
the  incumbrances  'and  charges  are  to  be  paid  are  "  the  rents,  profits,  and 
annual  proceeds."  The  subject-matter,  therefore,  of  the  execution  is  a  chattel 
interest  held  in  trust  for  the  immediate  benefit  of  the  debtor,  and  not  a  mere 
ulterior  modification  of  such  an  interest.  And  the  question,  in  this  view  of 
the  case,  will  be.  Whether  the  trust  can  protect  such  an  interest  from  common 
law  process  against  the  debtor  t  There  is  no  case,  however,  at  law  which  has 
decided  that  even  an  equity  of  redemption  may  not  be  taken  in  execution. 
It  may  be  admitted,  that  it  cannot  be  taken  under  an  elegit ;  and  that  the  10th 
section  of  the  statute  of  frauds,  by  which  the  trust  of  an  inheritance  is  made 
assets  at  law,  does  not  extend  to  the  case  of  a  trust  of  a  term  of  years;  (the 
Legislature,  as  he  contended,  having  then  considered  that  the  trust  of  a  term 
was  seizable  before,  and  therefore  wanted  not  their  aid  to  make  it  so;)  yet 
there  is  a  great  difference  between  an  elegit  and  9l  fieri  facias ;  the  former  is 
process  given  by  statute,  Stat.  Westm.  2. 13  Ed.  1.  c.  18,  which  must  therefore 
be  executed  with  all  statutable  qualifications :  but  the  latter  is  a  common  law 
process  executable  upon  all  goods  and  chattel  interests,  without  restraint :  and 
it  lies  on  the  other  side  to  shew  that  a  partial  interest  in  a  chattel  is  not  seiza- 
ble  from  the  nature  of  the  writ ;  the  very  form  of  which  shews  that  it  is  not 
necessary  for  the  goods  or  chattels  sold  under  it  to  be  within  the  corporal  touch 
of  the  sheriff  at  the  time ;  for  it  commands  him  to  c€tttse  to  be  made  of  the 
goods  and  chattels  of  the  defendant  the  sum  recovered.  [Lord  Ellenborough 
observed,  that  the  terms  of  the  subsequent  process  of  venditioni  exponas  Beemed 
to  imply  that  the  sheriff  should  have  made  an  actual  seizure  before  sale.  And 
Lawrence,  J.  adverted  to  Jeanes  v.  Wilkins,  1  Yes.  195,  where  Lord  Hard- 
wicke  held  that  a  sale  of  a  leasehold  by  the  sheriff,  under  a^m  facias,  was 
good,  without  any  venditumi  exponas  issued.]  In  every  case  where  a  legal 
term  is  taken  in  execution,  it  is  the  interest  of  the  debtor  in  the  term  which 
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is  taken  and  spld,  and  not  the  land  itself  or  the  indenture  of  demise.  The 
deed  is  only  evidence  of 'the  right,  and  not  the  right  itself.  [Lawrence,  J. 
asked  if  he  meant  to  contend  that  the  sheriff  coald  by  virtue  of  the  writ  sell 
cattle  or  other  goods  of  the  defendant  in  the  execution,  merely  by  making  out 
a  bill  of  sale  of  them  in  his  office  to  the  purchaser  without  having  first  made 
an  actual  seizure  of  the  property  ;  and  leave  the  other  afterwards  to  bring  his 
action  of  trover  ?]  There  is  a  distinction  in  this  respect  between  things  which 
pass  by  delivery  and  by  assignment.  There  can  be  no  delivery  of  a  term ;  it 
can  only  pass  by  assignment.  Suppose  the  indenture  to  be  lost,  or  purposely 
withheld  by  the  debtor,  the  sheriff  cannot  make  even  a  symbolical  seizure  of 
the  term.  The  law  however,  has  contemplated  this  difficulty ;  and  therefore 
it  is  sufficient  for  the  sheriff  to  assign  to  the  vendee  all  the  interest  of  the 
party,  in  general  terms :  for,  says  the  Court  in  Pednur's  case,  4  Co.  74,  and 
Cra  Eliz.  584,  the  sheriff  '^by  common  intendment  cannot  have  precise* 
"  knowledge  of  the  beginning  and  end  of  the  term,  not  having  means  to  be 
''  informed  thereof."  And  this  was  recognized  in  Taiflor  v.  Cole,  3  Term  Rep. 
2d2,  where  it  was  held  sufficient  fbr  the  sheriff,  in  pleading  the  taking  of  a 
term  under  a  fi.fa.  to  state  that  the  party  was  possessed  of  a  certain  interest 
in  the  residue  of  a  certain  term  of  years ;  without  stating  what  that  interest 
was ;  although  it  was  objected  that  it  might  be  any  other  interest  than  the 
term  itself.  [It  was  observed  by  the  Court,  that  Lord  Kenyan* s  words  there 
were,  "  that  the  plaintiff  was  in  possession  of  a  certain  term  :  and  that  it  was 
impossible^  to  suggest  any  possession  of  a  term  that  was  not  the  subject  of  sei« 
zure  by  the  sheriff  under  a  Jieri  facias.  From  whence  it  might  be  presumed 
that  he  meant  to  speak  of  a  UgM  possession  by  the  termor.]  The  same  diffi- 
culty would  apply  in  full  force  in  the  case  of  an  execution  against  the  tenant 
of  a  legal  term  in  an  incorporeal  hereditament,  .or  in  a  lease  by  parol  for  three 
years ;  which  no  doubt  might  be  assigned  by  the  sheriff,  and  yet  are  not  capa- 
ble of  actual  seizure.  But  whatever  the  inconvenience  may  be,  where  the  she- 
riff has  no  certain  means  of  ascertaining  to  the  vendee  what  the  debtor's  inte- 
rest in  the  term  is,  for  want  of  the  de^  ;  the  debtor  himself  who  withholds 
the  necessary  information  will  be  the  only  sufferer ;  as  his  interest  will  sell  for 
so  much  less  on  account  of  such  uncertainty.  The  difficulty,  however,  of  a 
seizure  and  sale  by  the  sheriff  of  an  equitable  interest  in  a  term  is  not  greater 
than  in  many  cases  of  legal  interests  which  are  clearly  vendible  by  him.  The 
interest  of  one  tenant  in  a  joint  chattel  may  be  taken  in  execution  oh  a  Jf{ 
fa,  ;{a)  and  yet  the  co-tenant  cannot  be  dispossessed  of  it,  nor  can  his  share 
be  sold  without  his  consent.  So  here  thei  sheriff  might  have  sold  Coleman's 
partial  interest  in  the  theatre,  without  affecting  the  possession  of  the  trustees 
or  the  interests  of  the  other  parties  to  the  deed.  Goods  pawned  may  be  taken 
in  execution  against  the  pawner  upon  satisfaction  of  the  pledge,  Bro.  Abr. 
Pledges,  pi.  24.  And  though  it  be  said,  Bro.  Abr.  Pledges,  pT.  24,  and  tit. 
Execution,  pi.  107,  that  in  the  case  of  a  lease  of  land  and  of  a  stock  of  cattle 
for  a  year,  they  cannot  be  taken  in  execution  during  the  term  :  that  is,  because 
the  lessor  himself  could  not  have  dispossessed  his  tenant  during  the  year ;  and 
of  course  the  lessor's  creditor  cannot.  But,  subject  to  the  right  of  the  pawnee 
in  the  one  case,  and  of  the  lessee  in  the  other,  the  goods  may  be  taken  :  and 
if  a  rent  were  reseirved  to  the  lessor,  the  debtor,  out  of  the  chattel,  such  rent 
might  presently  be  taken  in  execution.  In  Cadogan  v.  Kennet,  Co¥^.  4^, 
the  household  furniture  vested  in  trustees,  in  trust  for  the  husband  for  life,  re- 
mainder to  the  wife  for  life,  6lc.  wer^  held  amenable,  as  to  any  rent  which 
was  made  of  them,  to  the  husband's  creditors  during  his  life.  [The  Court 
said,  that  was  only  an  equitable  arrangement  at  nisi  prius.]  The  same  diffi- 
culty did  not  occur  here  as  existed  in  that  case  :  for  the  sheriff  here  was  not 
required  to  dispossess  any  othes  person  entitled  to  the  possession ;  but  only  to 
t  ■  ■  ' 

(a)  BMkurst  v.  CUmkard^  1  Show.  169.  (173).  and  EddU  v.  DeMern^  Dougl.  650. 
Vol.  IV.  64 
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sell  subject  to  the  rights  qC  all  those  who  had  concurrent  or  prior  claims.  It 
seems  difficult  to  distinguish  in  this  respect  the  case  of  an  interest  of  this  de- 
scription from  that  of  my  legal  reversionary  interest  in  a  chattel,  which  may 
doubtless  be  aold  under  a  fi^fa,  :  as  if  a  lessee  for  a  long  term  of  y^ars  un* 
derlet ;  that  will  not  protect  the  original  lease  from  being  taken  in  execution 
during  the  8ub«terra,  subject  to  the  undertenant's  interest :  and  yet  there  is 
nothing  for  the  sheriff  to  deliver  possession  of.  And  it  can  make  no  difference 
in  that  respect  whether  the  sheriff  get  possession  of  the  deed  or  not,  any  more 
than  in  the  case  of  an  execution  against  the  sub-tenant  in  possession.  [Lato- 
rence,  J.  referred  to  Plunket  v.  Penson,  2  Atk.  2S)4,  where  Lord  Hardwicke 
says,  that  "  if  there  be  a  mortgage  for  1000  years,  and  the  reversion  in  fee 
left  in  the  mortgagor,  it  will  be  legal  assets ;  because  the  bond  creditor  might 
have  judgment  against  the  heir  of  the  obligor,  <md  a  cesset  execuiio  till  the  re- 
version come  into  possession.  Biit  where  it  is  a  mortgage  of  the  whole  inhe- 
ritance, he  did  not  see  what  remedy  a  bond  creditor  could  have  to  make  it 
assets  at  law.]  That  would  be  leaving  the  debtor  to  enjoy  the  property  in  the 
mean  time.  But  it  seems  more  reasonable  to  say,  that  whatever  interest  the 
debtor  himself  may  sell,  the  sheriff  may  also  sell ;  although  it  may  not  be  ca* 
pable  of  actual  seizure  and  delivery.  As  in  York  v.  TwiiUy  Cro.  Jac.  78,  an 
annuity  granted  by  the  crown  under  the  great  seel,  and  payable  by  the  receiver 
in  the  Couh  of  Wards,  was  sold  by  the  sheriff  under  a  writ  of  ^.  fa. ;  and 
held  well.  Great  inconvenience  and  prejudice  to  creditors  will  ensue  if  equi- 
table interests  are  held  to  be  exempt  from  common  law  executions.  A  large 
mass  of  property  is  enjoyed  under  executory  contracts.  Lands  are  often  held, 
especially  for  the  purpose  of  building,  under  an  agreement  for  a  lease,  which 
is  seldom  granted  till  all  the  houses  are  built,  and  frequently  (he  tenants  rest 
satisfied  with  such  equitable  demises.  All  this  property  wi|l  be  out  of  the 
reach  of  the  Courts  of  Law.  Besides  which,  any  person  possessing  a  chattel 
intei:est  of  however  great  value,  may  prevent  its  being  taken  in  execution  for 
his  debts  by  mortgaging  it  for  a  smalt  sum,  and  therel^  converting  his  present 
legal  into  an  equitable  reversionary  right,  although  he  would  continue  in  the 
complete  enjoyment  of  it  as  before.  And  arguments  ab  incanveHtaUi  are  al- 
ways allowed  to  have  weight  in  the  absence  of  express  authorities  against  them. 
Richardson  contra.  There  is*  no  authority  to  shew  that  any  other  than  a 
legal  interest  caii  be  taken  in  execution  under  the  legal  common  law  process 
oi  fieri  facias :  and  therefore  the  general  rule  applies,  that  where  there  is  bo 
legal  right,  there  is  no  legal  remedy.  All  the  cases  cited  of  joint  chattels,  an- 
nuities and  terms  for  years,  taken  and  sold  by  the  sheriff,  are  plainly  cases  of 
legal  interests :  and  the  latitude  allowed  to  the  sheriff  in  the  general  terms 
of  his  assignment  is  no  more  than  what  holds  in  all  cases  of  pleading  title  in 
a  stranger,  of  which  the  party  is  not  ^presumed  to  have  such  certain  know- 
ledge as  of  his  own.  The  turn  of  expression  used  by  Lord  Kenyan  in  Tay^ 
hr  V.  Cole,  3  Term  Rep.  295,  speaking  of  the  possession  of  the  term,  shews 
that  it  was  with  reference  to  a  legal  interest  The  principal  question,  how- 
ever, in  that  case  turned  upon  the  expulsion,  whether  that  were  laid  as  matter 
of  aggravation  only  to  the  breaking  and  entering,  and  covered  by  a  jastiica- 
tion  of  the  latter ;  or  as  a  substantive  trespass :  and  the  Court  held  it  to  be 
only  aggravation.  The  cases  of  the  pawnee  and  lessee  mentioned  in  Bro. 
Abr.  Pledges,  pi.  24,  and  Execution,  pi.  107,  as  far  as  they  go,  make  rather 
against  the  plaintiff's  argument ;  for  they  shew  that  the  sheriff  could  not  take 
the  pledge  in  the  one  case,  nor  the  cattle  in  the  other,  until  the  intervening 
interest  of  the  pawnee  and  lessee  were  satisfied  or  expived.  It  may  however 
be  admitted,  that  a  legal  reversionary  interest  in  a  chattel,  after  a  sub-term  of 
years,  is  a  saleable  interest  by  the  sheriff;  but  it  does  not  follow  that  an  equi- 
table interest  is  also  sdeabk.  And  in  Cadogan  v.  Kenneii,  Cowp.  433,  all 
the  points  in  judgment  were  decided  in  favour  of  the  trustees  against  the  exe- 
cution creditor  of  the  cestuy  que  trust :  and  the  goodsi  taken  and  not  sold  were 
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directed  to  be  restored  to  the  trustees ;  though  as  to  those  wliich  were  sold  an 
equitable  arrangement  was  entered  into ;  which  could  only  have  been  done  by 
consent :  yet  it  was  clear  that  the  debtor  had  an  equitable  interest  in  the  pro- 
perty for  his  life.  On  the  other  hand,  there  are  many  authorities  to  shew  that 
a  judgment  creditor  must  go  into  a  court  of  equity  in  order  to  get  possession 
of  the  equitable  interests  of  his  debtor.  There  is  a  distinction  indeed  in  those 
Ck>orts  between  what  are  there  called  legal  and  egmtable  assets ;  and  some- 
times the  former  denomination  is  applied  to  interests  vested  in  trustees :  but 
that  is  to  be  understood  where  the  trusts  are  so  plain  that  there  needs  no  di-r 
rection  of  the  Court  how  they  are  to  be  executed.  There,  though  they  can 
only  be  got  at  in  a  Court  of  Equity,  yet,  when  obtained,  they  are  marshalled 
and  applied  as  legal  assets  in  a  course  of  administration,  .  Equitable  assets  on 
the  contrary  are  such  as  are  distributable  equally  pro  rata  amongst  all  the 
creditors,  whether  by  simple  contract  or  specialty,  according  to  the  equitable 
discretion  of  the  Court.  The  denomination  therefore  of  legal  assets,  in  the 
books  of  equity,  means  no  more  than  such  assets,  as,  though  arising  out  of 
equitable  interests,  are  always  legally  distributed  by  a  Court  of  Equity  in  a 
course  of  administration.  Sir  Charles  CMs  case,  3  P.  Wms.  341,  and  Wil- 
son V.  Fielding,  2  Vem.  763,  establish  this  distinction,  and  shew  the  grounds 
of  it.  Now  these  are  only  equitable  assets ;  such  as  a  court  of  equity,  in  case 
of  Coleman* s  death,  would  distribute  pari  passu  amongst  all  his  creditors,  and 
not  in  a  course  of  administration.  They  are  always  so  considered  wherever 
the  charges  are  uncertain,  and  an  account  must  be  taken,  or  protection  is  to 
be  extended  to  other  interests  than  those  of  the  creditor.  And  in  Hartwell  v. 
Chitters^  Ambl.  306,  Lord  Hardwicke  expressly  held  that  the  equity  of  redemp* 
tion  of  a  leasehold  was  equitable  assets.  And  lister  v.  Dolland,  1  Vez.  jun. 
431 ,  and  3  Bro.  Ch.  cas.  478,  is  the  judgment  of  a  court  of  equity,  that  it 
cannot  be  taken  in  execution  at  common  law.  In  a  case  of  doubt,  it  is  an 
argument  against  the  authority  of  the  sheriff  to  seize  and  sell  such  an  interest 
as  this,  that  the  creditor  will  not  be  in  a  better  situation  after  the  sale  than 
before ;  for  the  sheriff  could  only  sell  subject  to  the  trusts ;  and  therefore  the 
act  would  be  nugatory,  after  all  the  expence  of  it  incurred.  The  execution 
creditor,  or  the  vendee,  would  still  be  obliged  to  go  into  equity  to  get  an  ac- 
count, or  to  redeem  prior  incumbrances:  which  may.  be  done  in  the  first 
instance  by  a  judgment  creditor  with  less  expence  and  delay.  Besides  the 
destruction  of  the  debtor's  estate ;  which  under  so  much  doubt  and  difBculty 
would  sell  greatly  under  value :  so  that  a  large  equitable  interest  might  be 
exhausted  in  satisfaction  of  a  small  demand  to  the  detriment  of  other  creditors. 
Again,  if  one  equitable  interest  may  be  taken  and  sold,  another,  behind  the 
first,  may  be  taken  also.  And  if  the  rights  of  all  these  parties  could  not  be 
decided  at  law,  still  less  can  they,  be  decided  by  the  sheriff:  and  in  cases  of 
intricate  and  complicated  equities,  the  Courts  of  Law  cou|d  not  know  whether 
the  sheriff  had  made  a  false  or  true  return.  And  questions,  of  which  the 
Courts  of  Law  could  not  take  original  cognizance,  would  thus  be  brought  con- 
sequentially within  their  jurisdiction.  In  Burdon  v.  Kennedy,  3  Atk.  739, 
Lord  Harduncke*s  opinion  is  express,  that  a  Jieri  facias  would  not  affect  an 
equity  of  redemption  of  a  leasehold,  but  that  the  judgment  creditor  must  come 
into  equity.  Now  this,  though  not  a  mortgage,  must  be  governed  by  the  same 
rule  :  it  is  a  charge  to  pay  off  debts,  and  Coleman  has  only  a  resulting  equity 
after  payment  of  the  debts.  And  in  Preston  v.  Christmas,  2  Wils.  86,  an 
equity  of  redemption  was  said  to  be  nothing  in  the  eye  of  the  law. 

Marrifat  in  reply  said,  that  the  cases  in  equity  concerning  the  marshalling 
of  assets  had  no  bearing  on  this  question.  And  that  the  expressions  made  use 
of  in  some  of  them,  as  to  the  necessity  of  creditors  going  into  equity,  were 
with  reference  to  cases  of  testacy  and  of  intestacy.  In  Sharpe  v.  The  Earl 
of  Scarborough,  4  Vez.  jun.  538,  it  was  said,  that  Sir  Chs,  Cox's  case  applied 
only  to  bond,  and  not  to  judgment,  creditors ;  and  that  as  to  the  latter,  it  was 
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not  to  be  considered  as  equitable  assets :  and  both  that  case  and  HartweU  v. 
Chitters  were  considered  to  have  been  overruled.  He  also  referred  to  Morrice 
V.  The  Bank  of  England,(a)  As  to  the  difficulty  of  the  sheriff's  seizing  an 
equitable  interest,  the  same  difficulty  exists  now  where  there  are  two  execu- 
tions out  against  the  same  property :  for  after  the  first  seizure,  there  remains 
nothing  but  a  tru3t  to  seize  under  the  second  execution.  And  if  the  value  of 
the  property  seized  be  sufficient  to  satisfy  all  the  prior  claims^  the  difficulty  of 
apportionment  will  not  arise.  But  all  that  the- execution  cr^itor  or  the  ven- 
dee could  claim  in  this  case  was  to  stand  in  the  same  situation  as  CoUnum 
himself,  with  respect  to  this  property ;  which  would  not  interfere  with  the 
rights  of  any  third  persons.  If- indeed  he  wished  to  redeem  the  prior  incum- 
.  brances,  he  must  file  his  bill  in  equity.  The  mere  uncertainty  of  the  extent 
of  the  prior  or  concurrent  charges  will  not  make  these  equitable  assets :  as  in 
AUan  V.  Heber,  2  Stra.  1270,  a  devise  of  land  to  the  heir,  subject  to  payment 
of  debts,  was  deemed  assets  at  law.  And  here  he  contended,  that  Coleman. 
had  a  partial  present  interest  in  the  term,  and  not  a  mere  equity  of  redemp- 
tion. 

Lord  Ellenborough,  C.  J.  said  that  the  case  involved  a  question  of  great 
•magnitude  and  extent,  upon  which  it  was  proper  for  the  Court  to  deliberate 
before  tbey  pronounced  their  judgment  The  case  therefore  stood  over  till 
this  day,  when  his  lordship  delivered  the  opinion  of  the  Court 

This  was  an  action  on  the  case  against  the  defendants,  as  sheriff  of  MiddU' 
sex^  for  a  false  return  of  nulla  bona  to  a  writ  oi  fieri  facias  against  the  goods 
and  chattels  of  George  Colemaii^  Esq.,  which  was  tried  before  me,  and  in 
which  a  verdict  was  given  for  the  plaintiff.  •  Upon  a  motion  for  a  new  trial,  it 
was  ordered  that  the  facts  should  be  stated  in  the  form  of  a  case  for  the  opi- 
nion of  the  Court.  [After  stating  the  material  facts  of  the  case  his  lordship 
proceeded.] 

The  question  of  law  arising  out  of  these  facts  is,  whether  the  residuary 
beneficial  interest  of  Mr.  Coleman,  under  the  trusts  upon  which  a  lease  for 
years  in  the  new  theatre  in  the  Haymarket^  and  the  apparatus,  d&c.  belonging 
to  the  same  had  been  assigned,  and  which  remains  to  him,  after  satisfying  the 
several  debts  and  incumbrances  thereupon,  and  indemnifying  the  trustees  act- 
ing under  the  trust  deed,  were  liable  to  be  taken  in  execution  by  a  writ  of 
fim  facias  for  the  debt  of  the  plaintiff,  a  judgment  creditor?  Which  ques- 
tion in  other  and  fewer  words  amounts  to  this,  viz.,  whether  an  equitable  inte- 
rest in  a  term  of  years  can  be  sold  under  vl  fieri  facias  ?  The  sheriff's  author- 
ity is  derived  under  a  writ,  by  which  he  is  commanded  to  cause  to  be  made  of 
the  goods  and  chattels  of  the  defendant  the  sum  recovered ;  and  which  sum  is 
of  course  to  be  made  by  a  sale  of  the  things  taken  under  the  executioD. 
If  the  sheriff  should  nqt  be  able,  before  his  writ  is  returnable,  effectually  to 
execute  it  in  this  particular,  he  is  allowed  to  excuse  himself  by  returning  that 
the  goods  remain  in  his  hands  unsold  for  want  of  buyers :  upon  which  another 
writ  issues,  commanding  him  to  expose  to  sale  the  goods  so  remaining  in  his 
hands  unsold.  The  language  of  these  writs  and  return  evidently  imports,  that  the 
goods  and  chattels,  which  are  the  object  of  them,  are  properly  of  a  tangible 
nature,  capable  of  manual  seizure,  and  of  being  detained  in  the  sheriff's 
hands  and  custody ,  and  such  also  as  are  conveniently  capable  of  sale  and 
transfer  by  the  sheriff  to  whom  the  writ  is  directed,  for  the  satisfaction  of  a 
creditor.  The  legal  interest  in  a  term  of  years,  both  in  respect  of  the  posses- 
sion of  which  the  leasehold  property  itself  is  capable,  and  also  in  respect  of 
the  instrument  by  which  the  term  is  created  and  secured,  (both  of  which  are 
capable  of  delivery  to  a  vendee,)  has  been  always  held  to  answer  the  descrip- 
tion  of  the  writ,  and  to  be  saleable  thereunder.  (Dyer  963.  a.)  But  no  sin- 
gle instance  is  to  be  found  in  the  history  and  practice  of  the  courts  of  com- 

(a)  Cm.  Temp.  Talb.  217.    4  Bro.  P.  C.  287.    And  to  Mr.  Cox'*  note  3  P.  Wmi.  401. 
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mon  law,  in  which  an  equitable  interest  in  a  term  of  years  has  ever  been  recog- 
nized as  saleable,  (seizable  of  course  it  canfnot  be,)  under  a  fieri  facias. 
Besides,  what  locality  belongs  to  an  equitable  interest,  a  resulting  trust,  for 
instance,  in  a  term  for  years,  so  as  to  render  it  more  fitly  the  subject  of  execu- 
tion and  sale  by  the  sheriff  of  any  one  county  than  another  ?  The  degree  of 
inconvenience  which  would  attend  the  sale  of  such  interests  by  the  sheriff, 
although  it  would  in  strictness  aflford  no  argument  against  an  ascertained  legal 
power  of  the  sheriff  on  such  a  subject,  is  a  sufficient  reason  why  the  Court 
should  anxiously  watch  the  extension  of  such  power  in  a  case  in  any  respect 
doubtful.  What  means,  in  any  degree  adequate,  has  the  sheriff  of  taking  an 
account  of  the  actual  amount  of  the  incumbrances  thereupon,  or  of  ascertain- 
ing the  extent  of  the  indemnities  which  the  trustees  may  be  entitled  to  claim  ? 
The  sale  of  such  an  interest,  if  it  were  to  be  made  at  all  by  the  sheriff,  must 
necessarily  be  made  under  circumstances  of  still  greater  ignorance  and  uncer- 
tainty as  to  its  value,  than  attend  sales  of  any  other  description  of  property ; 
and  not  only  without  any  legal  means  of  delivering  a  present  possession  of  the 
thing  sold,  but  in  general  without  having  even  the  type  or  instrument  of  any 
legal  interest  whatsoever,  present,  or  future^  in  the  subject  of  such  sale,  to 
exhibit  to  the  sight,  or  deliver  to  the  hands  of  a  purchaser.  It  has  indeed 
been  urged  in  argument,  as  an  inconvenience  on  the  other  side,  if  such  equi- 
ties of  redemption  in  chattel  interests  shall  be  held  not  to  be  saleable  under  an 
execution  ;  that,  by  means  of  a  mortgage  of  the  largest  leasehold  property  for 
the  smallest  sum  imaginable,  such  property  might  be  effectually  protected  and 
withdrawn  from  the  legal  claims  of  every  creditor.  But  the  inconvenience  in 
the  case  put  does  not  extend  beyond  the  necessity,  which  such  a  step  would 
occasion,  of  resorting  to  a  different  remedy,  to  be  applied  in  another  court, 
upon  a*  bill  to  be  filed  by  the  judgment  creditor  in  such  othier  court,  for  the 
purpose  of  obtaining  it.  In  a  Court  of  Equity  he  might  be  let  in  to  redeem 
such  mortgage  incumbrances  as  stood  in  the  way  of  his  common  law  remedy 
by  execution ;  or  he  might  have  a  decree  for  the  sale  of  the  mortgage  term 
Itself,  in  satisfaction  of  his  rights  as  an  execution  creditor.  Shirley  v.  Watts, 
3  Atk.  200,  is  an  authority  for  this  purpose  :  as  is  also  the  case  of  Burdon  and 
Kennedy,  3  Atk.  739.  In  the  case  of  Lysier  v.  DoUand,  reported  in  3  Bro. 
Chan.  Cases  480,  and  1  Vez.  jun.  431,  Lord  Hiurhw  was  at  last  of  opinion 
that  an  equity  of  redemption  of  a  term  could  not  be  taken  in  execution: 
though  at  first,  under  an  apprehension  that  the  language  of  the  10th  sect, 
of  the  statute  of  frauds  applied  to  such  a  case,  he  had  inclined  to  hold  other- 
wise. But  the  very  silence  of  that  statute,  which,  while  it  expressly  intro- 
duces a  new  provision  in  respect  to  lands  and  tenements  held  in  trust  for  the 
person  against  whom  an  execution  is  sued,  says  nothing  as  to  trusts  of  chattel 
interests,  affords  a  strong  argument  that  those  interests  were  meant  to  continue 
in  the  same  situation  and  plight,  in  respect  of  executions,  in  which  both  free- 
hold and  leasehold  trust  interests  equally  stood  prior  to  the  passing  of  that 
statute.  In  the  absence,  therefore,  of  any  authority  in  favour  of  the  sale  of 
such  an  equitable  interest  under  a  common  law  execution  against  goods,  we 
are  of  opinion,  upon  the  grounds  already  stated,  that  the  sheriff's  return  of 
nulla  bona  in  this  case,  where  the  defendant  in  the  execution  had  no  other 
property  besides  the  trust  property  in  question,  was  not  a  false  return ;  and 
of  course  that  the  ^verdict,  which  bus  been  obtained  by  the  plaintiff  against 
the  sheriff  in  this  case,  must  be  set  aside,  and  a  new  trial  granted.(])(2) 

(1)  The  principle  pf  this  decision  was  recognised  by  the  Supreme  Court  of  Ntw-York 
in  the  case  of  Wilket  8^  at.  v.  Ferris,  5  Johns.  335.  343. 

{2)  ['^  The  extent  of  the  decisions  in  PenDsylvania," — gays  Judge  Bagers,  in  delivering 
the  opinion  of  the  Court  in  Riekert  v.  Madeira,  1  R.  329,r--*^  as  it  will  be  found  upon  a  cri- 
tical examination  of  all  the  cases,  is,  to  subject  to  execution  all  possible  contingent  titles 
in  land,  aecoropanied  with  an  estate,  property  or  real  interest  in  the  land,  whether  that 
interest  be  legal  or  equitable." 

In  Massachusetts,  the  interest  of  the  mortgagee  in  the  lands  mortgaged  canoot  be  taken 
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The  Mayor,  Aldermen,  Bailiffs,  and  Citizens  of  Carlisle  v.  Bla- 

mire  and  Tyson. 

8  East,  467.    June  6, 1807. 

Tbe  devisee  of  the  equity  of  redemption,  (the  le^al  fee  being  in  a  mortgagee,)  is  not 
liable  in  covenant,  aa  aaaignee  of  all  the  estate^  right,  title,  and  interest^  of  the  original 
covenantor.  Where  a  corporation  declaring  in  covenant  by  their  modem  name,  stated 
that  the  citizens,  Ac.  were  from  time  immemorial  incorporated  by  divers  names  of  in- 
corporation, and  at  the  time  of  making  tbe  indenture  by  A.  B.  declared  on,  were  known 
by  a  eertain  other  name,  by  which  name  A.  B^  granted  to  them  a  certain  watereoorae, 
and  covenanted  for  quiet  enjoyment;  held  that  the  deed  granting  the  watercourse  to 
them  by  such  name  was  evidence  as  against  the  defendants,  who  claimed  under  the 
grantor,  that  the  corporation  was  known  by  that  name  at  the  time,  upon  an  issue  taken 
on  that  feet. 

IN  covenant  the  declaration  stated,  that  the  city  of  CarUsk  from  time  im- 
memorial has  been  an  ancient  city,  and  the  citizens  incorporated  by  divers 
names  of  incorporation,  and  that  at  the  time  of  making  the  indenture  after* 
mentioned,  they  were  known  by  the  name  of  the  mayor,  aldermen,  and  capital 
citizens  of  the  city  of  Carlisle^  in  the  county  of  Cumberland,  and  are  now, 
and  for  divers,  ss.  100  years  last  past  have  been,  called  and  known  by  the 
name  of  the  mayor,  aldermen,  bailifs,  and  citizens  of  tbe  city  of  C.  d&c. 
That  one  G.  Denton  being  seised  in  fee  of  the  lands  called  Dentonhobne,  by 
indenture  of  the  10th  of  November  1654,  between  him  and  the  said  body 
corporate,  by  the  name  of  T.  Monke  mayor,  and  the  aldermen  and  capital 
citizens  of  C.  in  the.  county  of  Cumberland,  in  consideration  of  702.  &.c. 
granted,  bargained,  and  sold  to  the  latter  and  their  successors  so  much  of  the 
river  Caldew,  running  through  his  lands  called  Dentonhplme,  in  the  city  of 
Carlisle  as  should  be  sufficient  for  the  grinding  of  corn  at  all  times  at  the  mills 
of  the  said  city  called  the  City  Mills ;  rendering  the  yearly  rent  of  32.  And 
G,  Denton  thereby  covenanted  for  himself^  his  heirs,  d&c,  with  the  said  then 
mayor,  d&c.  that  he,  his  heirs  or  assigns,  or  any  other  person  or  persons  what- 
soever claiming  by,  from,  or  under  him,  should  not  at  any  time  thereafter 
divert  or  obstruct,  d&c.  any  part  of  the  said  water  granted  as  aforesaid,  d&a 
By  virtue  of  which  ^rant,  the  said  citizens,  by  their  name  of  incorporation 
abovementioned,  became,  and  from  the  making  of  the  said  grant  hitherto  have 
been  lawfully  entitled,  d&c.  and  the  said  mayor,  aldermen,  baitiflb,  and  citizens 
still  of  right  ought  to  have  the  benefit  of  so  much  of  ths  river  Caldew  as  is 
granted  to  them,  6lc,  The  dieclaration  then  alleged,  that  on.the  Ist  of  Februr 
ary  1796,  all  the  estate,  right,  title  and  interest  of  the  said  G.  Denton  of  and 
in  the  -said  lands  in  the  indenture  mentioned,  called  Dentonholme,  came  to  and 
vested  in  the  defendants  by  assignment  thereof;  by  virtue  of  which  assignment 
they  entered,  and  became  seised  thereof  in  fee.  And  then  it  assigned  for 
breach,  that  the  defendants  wrongfully  and  injuriously  kept  and  continued  a 
certain  wear  before  then  wrongfully  and  injuriously  erected  across  the  river 
Caldew,  near  the  City  Mills,  and  higher  up  in  the  stream,  and  diverted  the 
water,  &c.  whereby  the  mills  became  less  serviceable,  d&c.  The  defendants, 
after  craving  oyer  of  the  indenture,  pleaded,  1st;  that  it  was  not  the  deed  of 
the  said  G,  Denton;  Sdly,  that  .the  citizens  of  Carlisle  were  not  at  the  time 
of  making  tbe  said  indenture,  nor  ever  have  been,  a  body  corporate  in  deed  or 
in  name  by  the  name  of  the  mayor,  aldermen,  and  capital  citizens  of  the  city 
of  Carlisle,  in  the  county  of  Cumberlaud ;  3dly,  the  like  plea,  omitting  the 
latter  words  in  the  county  of  Cumberland ;  4thly,  that  the  citizens,  &.c.  were 
not  at  the  time  of  making  the  said  indenture,  nor  have  ever  been  known  by  the 

in  execution,  unless  he  have  entered  for  the  condition  broken.  Blanehard  v.  CoUum^ 
16  Mass.  345.  The  above  case  of  Rickert  v.  Madeira,  decides,  that  the  mortgagee  has  not 
snch  an  interest  in  the  land  as  can  be  taken  in  execution. — W.] 
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name  of  the  major,  aldermen,  and  capital  citizens  of  the  eity  of  C,  in  the 
county  of  C. ;  5thly,  the  same  as  the  last,  omitting  the  latter  words  in  the 
county  of  C. ;  6thly,  that  aU  the  estate,  right,  title,  and  interest  of  G.  Denton 
in  the  said  lands  called  Dentonhdme  did  not  come  to  and  vest  in  the  defend- 
ants by  assignment  There  were  other  pleas  denying  the  alleged  breach  in 
different  ways.  Replication  to  the  2d  plea,  that  the  citizens  of  the  city  of 
Carlisle  at  the  time  of  making  the  said  indenture,  were  a  body  corporate  in 
name,  by  the  name  of  the  mayor,  aldermen,  and  capital  citizens  of  the  city  of 
C  in  the  county  of  C,  To  the  3d  p]ea,  the  like  replication,  omitting  the 
latter  description,  '*  in  the  county  of  C."  To  the  4th  and  5th,  that  the  cor- 
poration was  not  known  by  the  respective  names  therein  mentioned :  on  which 
issues  were  joined. 

At  the  trial  before  Sutton,  B.  at  CarUsU,  in  the  summer  of  1806,^  a  deed 
was  produced  from  the  corporation  chest  of  the  10th  of  November  1654,  be- 
tween Oeorge  Denton,  of  the  one  part,  and  Thomas  Monke,  mayor,  and  the 
aldermen  and  capital  citizens  of  the  city  of  Carlisle  in  the  county  of  CStmber^ 
land,  of  the  other  part ;  being  the  conveyance  referred  to  in  the  declaration. 
The  defendants  objected  to  the  variance  between  the  name  and  description  of 
the  corporation  in  the  deed,  and  in  the  declaration  :  which  objection  was  over- 
ruled. They  then  submitted,  before  the  merits  of  the  cause  were  entered  i nto,(a) 
that  the  action  was  improperly  brought  against  them,  as  assignees  of  aU  the 
estate,  d&c.  of  George  Denton ;  the  same  being  vested  in  J.  Wilson,  as  mort^ 
gagee  in  fee  ;(6)  and  the  defendants  being  only  seised  of  the  equity  of  re- 
demption, as  devisees  in  trust  under  the  will  of  Lucy  Dixon,  the  heir  of 
Denton.  And  they  proved  the  indenture  of  mortgage :  and  rent  paid  to  Latcy 
Dixon,  as  the  owner  of  the  equity  of  redemption  of  these  premises  during  her 
life-time,  and  to  the  defendant  Tyson  as  her  representative  or  devisee  since 
her  decease.  Upon  this  evidence  the  learned  Judge,  being  of  opinion  that 
the  plaintiffis  had  failed  in  proving  a  material  averment  in  their  declaration, 
directed  a  nonsuit.     In  Easter  term  last 

Park  and  Littkdale  shewed  cause  against  a  rule  for  setting  aside  the  noa- 
snit.  As  to  the  first  point ;  the  corporation  sue  by  their  present  corporate 
name  of  the  mayor,  aldermen,  bailiffs,  and  citizens(c)  of  Carlisle  upon  a  grant 
made  to  the  mayor,  aldermen  and  capital  citizens  of  Carhsle,  who  are  prima 
facie  a  different  body :  and  the  issue  is,  whether  at  the  tinne  of  that  grant  the 
citizens  of  Carlisle  were  a  body  corporate  by  the  latter  name ;  the  proper  evi- 
dence of  which  would  have  been  the  charter  of  incorporati(»,  or  secondary 
evidence  of  it,  if  lost  or  destroyed.  But  as  that  would  not  have  answered  the 
purpose,  the  plaintifik  relied  on  the  grant  itself,  as  evidence,  at  least  against 
persons  claiming  under  the  grantor,  that  such  was  their  corporate  name  at 
the  time.  But  however  this  might  have  been  evidence  that  the  corporation 
were  then  known  by  such  a  name,  if  the  issue  had  been  whether  they  were 
known  by  the  one  name  as  well  as  the  other ;  it  is  no  evidence  that  they  were 
in  fact  incorporated  by  the  name  mentioned  in  the  deed.  And  where  the 
misnomer  of  a  corporation  is  in  a  material  part  of  their  description,  advantage 
may  be  taken  of  it,  even  on  the  general  issue,  as  in  the  case  of  the  corpora- 
tion of  Lynne,  10  Rep.  122.  There  the  corporation,  by  the  name  of  the 
mayor  and  burgesses  of  Lynne  Regis,  dc^c.  su^  upon  a  bond  given  to  them 

in  that  name  by  the  defendant's  testator :  and  a  special  verdict  was  found  stat- 

-      ---  '  '■ '  ■  -  —       ■■  ■       ■■  ■     ■  I 

(a)  It  appeared  in  the  course  of  the  discussion  of  the  case  at  the  bar,  that  the  defend- 
ants were  trustees  under  the  will  of  Lucy  Dixon,  widow,  deceased,  inter  alia,  of  Denton 
MM  near  the  river  Caldew ;  which  is  supplied  by  a  cut  lh)m  the  river  Higher  up  than 
the  corporation  dam.  That  iianiediately  below  Ihatl  cof  was  a  wear,  which  was  kept  up 
by  the  trustees,  and  which,  It  was  alleged  by  the  corporation,  wrongfully  obstructed  the 
flow  of  tlie  WKter  to  their  mills. 

(&)  It  was  agreed  in  the  argument  that  the  mortgagee  was  not  in  possession. 
?c)  They  were  incorporaled  by  this  name  by  a  charter  of  the  13  Car.  1,  about  17  years 
before  the  d6ed  in  question. 
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iDg  their  true  name  of  incorporation  to  be  Major  et  Burgenses  burgi  damini 
Regis  de  Lynne  Regis.  And  after  much  consideration  Uie  Court  held  the 
action  to  be  well  brought;  because -it  was  in  sense  and  substance  the  same 
name,  though  different  in  wocds.  But  it  was  agreed,  that  if  the  variance  had 
been  substantial,  (as  in  this  case  it  must  be  admitted  to  be ;  omitting  one  inte- 
gral part,  and  miscalling  another ;)  it  woultl  have  been  fatal.  A  private  per- 
son making  a  deed  to  others  by  a  corporate  name  is  no  evidence  at  all  that 
they  are  a  corporation :  and  there  can  be  no  estoppel  in  such  a  case  against 
the  heirs  of  the  grantor  contesting  their  ancestor's  grant ;  for  then  the  cases 
upon  the  validity  of  such  grants  to  corporations  by  wrong  names,  which  have 
been  held  void,  could  never  have  arisen.  These  are  collected  in  2  Com.  Dig. 
Capacity,  B.  5.  Estoppels  must  be  reciprocal :  but  if  the  corporation  hul 
been  sued  by  the  defendants  by  the  same  name,  they  would  not  have  been 
estopped  from  saying  that  they  were  not  a  corporate  body  by  that  name.  2dly, 
They  insisted  that  the  averment  in  the  declaration,  that  all  ike  estate,  d&c.  of 
O.  Denton  in  the  lands  came  to  the  defimdants,  was  disproved  by  the  evidence 
that  the  legal  fee  was  vested  in  the  mortgagee,  and  the  defendants  were  only 
devisees  of  the  equity  of  redemption,  in  The  Earl  of  Derby  v.  Tayhr,  I 
East  502,  wfaare  lessees  for  lives  granted  all  their  estate,  d&c.  to  the  defendant 
for  99  years,  if  the  lives  should  so  long  live ;  this  not  being  an  assignment  of 
the  freehold,  which  therefore  remained  in  the  original  lessees,  though  no  more 
than  a  mere  nominal  interest,  was  holden  not  to  be  an  assignment  of  the  whole 
estate  in  them,  so  as  to  enable  the  reversioner,  after  the  lives  dropped  within 
the  term,  to  maintain  covenant  against  the  assignee  for  not  delivering  up  the 
premises  in  good  repair.  It  was  indeed  considered  in  Eaton  v.  Jaques,  Dougl. 
455,  that  the  assignee  of  a  term,  assigned  by  way  of  mortgage,  with  a  clause 
of  redemption,  not  having  taken  actual  possession,  could  not  be  sued  for  rent, 
as  assignee  of  all  the  estate,  d&c.of.  the  original  lessee  and  mortgagor.  But 
besides  that  that  case  seems  to  have  been  shaken  In  Walker  v.  Reeves,(a) 
which  followed  soon  afterwards ;  and  has  since  been  questioned  by  Lord  Ken-- 
yon  in  Westerdell  v.  Dale,  7  Term  Rep.  312,  and  in  Stone  v.  Evans  ;{b)  it 
does  not  follow  that  the  owner  of  the  equity  of  redemption  is  liable  as  assignee 
of  all  the  estate,  d&c.  because  a  mortgagee  was  held  not  to  be  so.  Perhaps  it 
may  be  said,  that  neither  of  them  have  the  whole  estate :  but  if  either  have,  it. 
must  certainly  be  that  one  who  has  the  whole  legal  estate,  according  to  Flunket 
V.  Penson,  2  Atk.  290.  And  the  corporation  are  not  without  their  remedy ;  as 
they  may  have  an  action  on  the  case  against  any  wrbngdoer,  for.  obstructing 
their  watercourse. 

Upon  the  first  point.  Lord  EUenborough,  C<  J.  said,  that  the  question  was, 
whether  the  corporation,  being,  as  was  admitted  by  the  pleadings,  a  corpora- 
tion by  prescription,  and  having  had  various  names  of  incorporation,  might 
not  have  had  |the  corporate  name  attributed  to  it  by  the  grant  at  the  time  it 
was  made  ?  And  that  the  deed,  as  far  as  it  went,  was  evidence  to  shew,  at  least 
as  against  the  parties  claiming  under  the  grantor,  that  the  corporation  was  then 
known  by  the  name  by  which  he  had  granted  the  watercourse  to  it :  especially 
as  this  was  not  encountered  by  any  other  evidence.  And  Lawrence,  J.  oIh 
served  that  the  issue  was,  whether  the  corporation  were  known  by  a  certain 
name  at  the  time  when  the  ancestor,  under  whom  the  defendants  claim,  granted 
the  watercourse  to  it :  then  surely  the  deed  of  that  ancestor  describing  it  by 
that  name  must  be  evidence  against  those  who  claim  from  him,  that  the  cor- 
poration was  then  known  by  that  name.  Upon  this  point,  therefore,  the  Court 
told  the  counsel  for  the  plaintiffs  that  they  need  not  trouble  themselves :  but 
should  confine  their  answer  to  the  second  objection. 

Cockell,  Serjt.,  Wood,  Holroyd,  and  Scarlett,  in  support  of  the  rule,  relied 
upon  the  authority  of  Eaton  v.  Jaques,  Dougl.  455,  as  in  point,  that  a  mortga- 

(a)  Referred  to  in  Dougl.  461.  n.  ^  '* 

\b)  M.  39  G.  3,  cited  in  Turner  ▼.  Richardson,  7  East  341. 
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gee  eannoi  be.  charged  as  aaaif  nee^  upon  a  eoveaaiit  running  with  the  landi 
until  he  has  taken  possession ;  which  dtsiinction  reconciles  dl  the  authorilies. 
And  though  that  case  has  sometimes  been  doubted,  it  has  never  been  over- 
ruled. It  was  admitted 'in  Walktr  v.  Reeves^  after  deliberation  :  the  Court 
there  considering  a  mortgage,  not  like  an  .absolute  assignment,  but  as  a  mere 
security  for  nM>ney ;  and  it  has  been  nnoe  recognised  in  Jackson  v.  Femoii, 
1  H.  Bhic.  Il4,  and  in  Ckinnerff  v.  BlackbumeX^)  The  principle  of  the  law 
too  is  with  this  distinction.  At  common  law  the  party  took  nothing  by  a 
feoffment  without  livery  of  seisin ;  and  a  conveyenoe  to  uses  vest8(6)  no« 
thing  till  attornment  of  the  tenant  in  possession ;  though  that,  when  made, 
may  relate  ta^  the  d^e  oiT  the  conveyance.  So  the  mere  assignment  of  the 
lessee  does  not.destroy  the  privity~x>f  estate  between  him  and  Uie  lessor ;  but 
he  still  continues  liaUe  in  debt  upon  the  reddauhim,  (which  is  a  local  action 
founded  on  the  privity  of  estate,  and  referable  either  to  the  cpunty  where  the 
land  lies,  or  where. the  deed  was  executed;)  unless  the  lessor  accept  the 
assignee  as  his  tenant,,  which  is  equivalent  to  attornment  in  other  cases ;  after 
which  indeed  the  privity  of  estate  between  the  lessor  and  the  original  lessee 
is  gone,  though  the  latter  be  liable  on  his  express  covenant.  For  which  they 
cited  Bettasis  v.  Bwrbreck,  1  Salk.  200,  tad  1  Ld.  Ray.  270;  Thndty.  Com-* 
toaU,  I  Wils.  165 ;  PMerson  v.  Seatt,  2  Btra.  776,  and  Tkursby  v.  PhaU, 
1  Saund.  240.  All  which  shew  that  something  more  is  necessary  to  give  the  > 
action  against  the  assignee  than  the  mere  assignment;  atad  that  both  the  origi* 
lial  parties  must  agree  before  the  relative  situation  of  either  can  be  dtered. 
If  this  were  not  so,. the  greatest  injustice  would  be  done.  An  assignee  of  a 
lease  might  discharge  himself  from  covenants  running  with  the  land,  by  mak^ 
ing  a  secret  mortgage  or  assignment  of  the  legal  estate,  though  still  continuing 
in  possession  and-  enjoying  the  profits :  and  the  lessor,  knowing  nothing  of 
such  a  conveyance  by  the  assigneie,  his  lessee,  would  be  defeated  of  his  reidedy 
on  the  covenant  against  him  by  surprise.  Upon  principle,  thereibrev  as  well 
as  upon  authorities,  a  mortgage  is  considered  as  nothing  more  than  a  pledge ; 
and  until  the  mortgagee  enter  into  possession,  the  mortgagor  is  considered  as 
complete  owner,  with  respect  to  all  other  persons.  And  if  the  mdrtgagee  be 
not  liable  on  covenants  running  with  the  land,  until  entry,  it  follows  that  the 
mortgagor  continuing  in  possession  remains  liable,  inasmuch  as  he  Cannot  by 
his  own  act  deprive  the  covenantee  of  his  remedy. 

Cur,  adi^,  tmft^ 

Lord  Ellbnborouoh,  G.  J.  now  delivered  judgment. 

This  was  a  motion  to  set  aside  a  nonsuit  before  Mr.  Baron  Sutton  at  Cmr^ 
lisle,  at  the  last  assizes  for  the  county  of  Ckmberhmd^  in  an  action  of  covenant 
brought  against  the  defendants,  "  as  assignees,  of  all  the  estate,  right,  title, 
and  interest  of  tme  George  Denton  in  certain  grounds  celled  Dentonhobne^  " 
which  G,  DentoH  heiletofore,  by  an  indenture  dated  in  the  year  1654,  had  granted 
to  the  mayor,  &c.  of  CarUsle  so  much  of  the  river  or  water  of  Cakkw,  run- 
ning along  his  lands  and  grounds  called  Dentonhobney  as  should  be  sufficient 
for  the  grinding  of  corn  and  grain  at  all  times  at  their  mills ;  with  certain 
other  liberties  and  powers  for  the  use  and  advantage  of  those  mills :  and  had 
covenanted  that  he,  his  heirs  and  assigns,  d&c.  should  not  at  any  time  or  times 
theh;after  turn,  divert,  straiten,  or  obstruct,  or  cause  to  be  turned,  diverted^ 
straitened,  or  obstructed,  any  part  of  the  said  water  granted  as  aforesaid.  The 
breach  was  assigned  in  the  defendants  having,  after  these  lands  and  grounds 
had  vested  in  them  by  assignment,  wrongfolly  and  injuriously  maintained  and 
continued  a  wear  or  dam,  before  then  wrongfully  erected  and  placed  in  and 
across  the  river  Caldel§y  which  diverted  tl^  water  to  the  prejudice  bf  the 
plaintiflBb'  mills.     To  this  breach  the  defendants,  amongst  other  pleas,  pleaded 

(a)  B.  RE.  34  G.  3,  cited  ib.  117.  T  '  ^^  T" 

(h)  Sed  vide  Aaon.  Cfo.  Elix.  46,  and  2  Bla6.  Com.  dd2^,  and  stat.  i&S  Ann.  c.  16. 
i.  d  ft  10. 
Vol.  IV.  05 
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in  bar,  that  "  till  the  eitaU,  f^g^t  ^l^$  ^^^  inUrest  of  the  said  Geo.  Denton, 
of  and  in  the  said  land,  and  grounds  cdled,  &c.  did  not  come  to  and  vest  in 
the  defendants  by  assignment  thereof/'  in  manner  and  form  as  the  plaintifik 
had  alleged.  Upon  this  an  issue  was  joined.  I  forbear  to  state  any  of  the 
other  pleas,  and  the  questions  arising  thereupon,  as  the  Court  has  already  dis- 
posed of  them,  upon  the  argument  which  took  place  in  the  coiirse^of  last  term, 
.  in  favour  of  the  plaintiffs.  The  question  which  the  Court  then  reserved  for 
its  further  consideration,  and  which  was  the  point  upon  which  the  nonsuit  at 
the  assizes  proceeded,  is,  whether  this  action  were  well  brbught  against  the 
defendanu,  as  assignees  of  *'  aU  the  estate,  right,  title,  and  interest  of  Geo^ 
Denton"  the  covenantor ;  it  appearing  that  one  Jonathan  Wilson  was,  at  and 
long  before  the  time  of  the  breach  of  covenant  complained  of,  mortgagee  in 
fee  of  the  lands  called  Dentonholme ;  the  defendants  being  only  seised  of  the 
equity  of  redemption  thereof,  as  devisees  of  one  Lucy  Dixon,  the  he^r  of 
G.  Denton.  Rent  also  appeared  to  have  been  paid  to  Lucy  Dixon^  the  owner 
of  the  equity  of  redemption,  in-  her  lifetime,  and  to  the  defendant  Tyson,  as 
her  devisee^  after  her  decease.  The  learned  Judge  was  of  ^opinion  that,  under 
the  circumstances  stated,  the:  allegation  in  the  plamtiff's  declaration,  that  the 
defendants  were  assignees  of  all  the  estate,  right,  title,  and  interest  of  George 
Denton,  the  covenantor,  was  not  well  proved ;  and  the  plaintiflTs  were  nonsuited 
accordingly.  And  indeed,  considering  that  the  whole  legal  estate  in  the  prem- 
ises was,  before  and  at  the  time  of  the  breach  of  covenant  in  question,  vested 
in  J,  Wilson,  the  mortgagee ;  and  that  the  defendants,  tlie  devisees,  were  not 
assignees  of  any  part  of  that  legal  estate  therein  which  Ibrroerly  belonged  to 
G,  Denton,  the  covenantor ;  Init  entitled  to  the  mere  equity  of  redemption 
thereof;  it  is  impossible  to  say  that  the  defendants  were  assignees  of  the  estate 
of  G,  Denton,  within  the  sense  and  meaning  of  the  terms  in  which  this  issue 
is  framed ;  and  which  terms  respect  that  description  and  qudlity  of  estate  alone, 
namely,  legal  estate,  in  virtue  whereof  parties  are  at  all  liable  to  actions  of 
covenant,  as  assignees.  Upon  this. view  of  the  subject  it  is  unnecessary  to 
consider,,  whether  Wibon,  the  mortgagee  in  fee,  could,  as  such,  be  deemed 
liable  upon  this  covenant,  as  assignee  of  the  estate  of  the  grantor  Geo,  Denton ; 
and  of  course  equally  unnecessary  upon  this  occasion  to  impugn  or  confirm  the 
doctrine  laid  down  in  this  Court  in  the  case  of  Eaton  v.  Jaques,  Dougl.  455. 
For  whether  a  mortgagee,  who  has  not  entered,  be,  or  be  not  liable  to  an  ac- 
tion of  covenant,  as  assignee  ;  it  is  quite  clear  that  the  devisees  of  an  equitable 
estate,  (which  is  the  only  character  which  can  be  ascribed  to  the  defendants 
Upon  this  record)  are  not  so.  Upon  this  short  ground,  therefore,  we  are  of 
opinion  that  the  nonsuit  must  be  sustained. 

As  to  the  point  which  was  urged  on  the  part  of  the  plaintifTs^  that  the  mort- 
gage may'  be  considered  as  void,  as  being  a  conveyance,  within  the  stat.  13 
Ellz.  c.  5,  "devised  and  contrived  of  fraud,  covin,  d&c.  to  the  end,  purpose, 
**  and  intent  to  delay,  hinder,  or  defraud  a  creditor  of  his  just  action,  daraa- 
"  ges,"  6lc,  )  it  is  sufficient  to  say,  that  the  suggestion  of  any  fraudulent  or  co- 
venous  contrivance  or  purpose,  in  respect  to'  this  mortgage,  between  the  par- 
ties thereto,  is  perfectly  gratuitous,  and  that  it  rests  upon  no  apparent  founda- 
tion of  fact  whatsoever.  It  does  not  however  follow  from  what  has  been  laid 
down,  that  the  plaintiffs  are  remediless,  in  respect  to  the  injury  they  may  have 
sustained :  it  is  competent  to  them,  in  part,  to  redress  their  own  injury,  by 
abating  the.'nuisance  which  has  been  erected  to  the  prejudice  of  their  posses- 
sory rights.  And  although  that  privity  of  legal  estate  may  be  wanting,  which 
will  enable  them  to  charge  the  defendants  as  assignees,  in  an  action  of  cove- 
nant ;  they  may  still,  in  an  action  upon  the  case,,  if  the  facts  will  warrant  it, 
recover  against  the  defendants,  as  strangers  and  wrong-doers,  a  compensation 
for  any  prejudice  done  to  the  exercise  and  enjoyment  of  such  legal  rights,  as 
the  plaintiffs  may  be  entitled  to  claim  and  exercise,  and  have  heretoK>re  en- 
joyed, under  th6  deed  in  question :  or  they  may  maintain  an  action  on  the 
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covenftnt  against  the  personal  representative  of  Oeoi  Deni&n,  ,the  covenantor, 
if  suoh  representative  can  be  discovered.  At  present;  however,  the  role  nisi 
for  setting  aside  the  nonsait  in  this  case  must  be  discharged. 


The  King  v.  The  Inhabitants  of  Chatham. 

8  East,  498.    June  6,  JS07. 

GiviDff  parish  relief  to  a  pauper  within  the  parish  is  no  evidence  of  his  settlement  there. 
In  the  instance  in  question  the  relief  was  admiinistered  at  one  time  for  a  fortnight,  and 
at  another  for  a  longer  period nn  the  pariah  workhouse. 

UPON  an  appeal  to  the  sessions  against  an  order  of  Justices  removing 
Salljf  Burgoyne^  widow,  from  ^shford  to  Chatham,  both  in  the  county  of 
Kent,  the  order  wa»  confirmed,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

The  pauper  was  mairried  to  her  late  husband  Robert  Burgoyne  in  the  parish 
of  Clerkenwell.  A  considerable  time  afler  their  marriage  her  husband  went 
to  live  in  the  parish  of  Chatham,  where  he  exercised  the  trade  of  a  cordwainer, 
sometimes  as  a  master,  and  sometimes  as  a  journeyman.  But  the  pauper  did 
not  know,  whether  he  acquired  any  settlement  in.  Chatham,  or  any  where  else. 
But  knew  that  her  husband  more  than  once  received  relief  from  the  parish  of 
Chatham :  that  he  was  at  one  time  a  fortnight,  at  another  a  longer  period  in 
the  workhouse  of  the  said  parish  on  account  of  illness ;  and  that  he  died  in 
the  said  workhouse,  and  was  buried  at  the  expence  of  the  parish.  During  all 
the  times  the  said  JR.  Burgoyne  was  so  relieved  by  the  parish  of  Chatham  he 
was  resident  in  that  parish ;  but  the  pauper,  Scdly  Burgoyne,  never  resided 
with  him  there,(a)  and  never  received  relief  from  that  parish,  or  gained  any 
settlement  there  in  her  own  right;  nor  did  she, know  where  her  settlement 
was.  The  appellants  produced  no  evidence,;  but  relied  upon  the  insufficiency 
of  this  evidence  to  support  the  order*  The  sessions  were  of  opinion  that  this 
was  sufficient  evidence  of  Robert  Burgoyne,  the  husband,  being  a  settled  inha- 
bitant of  the  parish  of  Chatham,  and  therefore  confirmed  the  order. 

Bolland,  in  support  of  the  orders,  endeavoured  to  distinguish  this  case  from 
Rex  V.  Chadderton,  2  East  27,  because  there  was  only  one  act  of  relief  there  to 
the  pauper  by  the  parish,  while  he  resided  in  it,  which  might  be  well  consi- 
dered as  casual  relief,  and  therefore  no  evidence  of  his  settlement  there.  And 
he  admitted  that  he  could  not  avail  himself  of  Rex  v.  Wak^eld,  5  East,  335, 
as  an  authority  in  point  to  the  present  case ;  the  relief  having  been  there  given 
by  the  parish,  which  was  pn  that  account  fixed  with  the  settlement  of  the  pau- 
per, while  he  was  residing  in  another  parish ;  and  therefore  it  could  not  be 
attributed  to  their  relief  of  him  as  casual  poor.  But  he  contended  that  the 
repetition  and  duration  of  the  relief  given  in  this  ease,  without  any  removal 
of  the  pauper,  furnished  a  much  stronger  inference  against  the  parish,  of  the 
acknowledgment  of  the  pauper  being  their  parishioner,  and  could  less  be 
deemed  caswd,  than  the  single  act  of  relief  in  the  first  mentioned  case.  That 
if  this  were  not.  evidence  which  it  was  at  least  competent  for  the  sessions  to 
consider,  the  same  objection  might  be  made  to  any  continued  course  of  relief; 
which  afforded  the  strongest  presumption  of  settlement  in  the  parish  adminis- 
tering it.        . 

Pitcaim  contra,  insisted  that  the  act  of  giving  relief,  which  it  was  as  much 
the  duty  of  the  parish  to  administer  to  casual  poor  standing  in  need  of  it,  as 
to  their  own  parishioners,  could  not  be  considered  as  any  evidence  of  the  pau- 
per's settlement  there,  unless  it  appeared  clearly  and  unequivocally  to  have 

(a)  It  was  explained  in  the  course  of  the  argument,  that  she  resided  in  the  same  parish, 
but  not  with  her  husband. 
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been  adhiinistered  as  to  a  parishioner.  That  withoiit  sayiag  that  no  contiini- 
anoe  of  relief  coald  fai^ni«h  sucb  an  infereoee,  it  was  eneuffh  to  ^ay  that  no 
such  inference  could  fairly  arise  from  two  instances,  when  it  was  determined 
in  Rex  v.  Chadderton  that  one  instance  was  not  sufficient.  The  relief  here 
was  confined  to  the  pauper  himself,  and  was  not  extended  to  his  family,  and 
therefore  carried  more  the  appearance  of  casual  relief.  If  a  repetition  of  sach 
assistance  furnished  evidence  of  settlement  against  a  parish,  it  might  be  at- 
tended with  injurious  consequences  to  the  poor. 

LfOrd  Ellenborough,  C.  J.  On  subjects  of  this  sort  it  is  important  that 
there  should  be  one,  uniform  rule,  as  far  as  is  consistent  with  law :  and  the 
rale  haying  been  laid  down  by  Lord  Kenfon  in  the  King  ▼.  duMerfam^  that 
the  bare  fact  of  giving  relief  to  a  pauper  within  the  parish  was  no  evidence  of 
his  settlement  there,  ^cause  it  might  be  given  to  him  as  casual  poor^  it  is 
proper  to  abide  by  it.  in  that  case,  indeea,  the  relief  was  only  administered 
once  f  and  it  becomes  necessary  to  consider  whether  its  having^  been  adminis- 
tered more  than  once,  or  several  times,  alters  the  case,  and  differs  this  in  sub- 
stance from  the  other;  for  each  instance  in  itself  might  not  be  evidence  of 
the  settlement,  and  yet  it  might  be  difficult  to  say  that  several  instances  might 
not  furnish  the  conclusion.  At  the  same  time,  hdwever,  it  is  to  be  observed, 
that  though  the  relief  were  given  for  any  length  of  time,  the  inference  may 
either  be  that  the  party  receiving  it  was  a  settled  inhabitant,  or  that  his  settle- 
meat  could  not  be  known.  But  that  would  bring  it  to  an  alternative  case,  on 
which  the  sessions  might  draw  tbeir^  own  conclusion ;  and  the  difficulty  would 
st31]  exist.  Upon  the  whol^,  therefore,  it  appears  to  me,  as  the  better  rale  to 
adopt,  that  it  does  not  amount  to  evidence  of  the  settledient.  And  there  would 
be  great  impolicy  in  admitting  it  to  have  any  weight ;  fiir  if  the  parish  officers, 
by  giving  relief  to  a  pauper,' were  to  be  making  evidence  against  themselves, 
as  to  his  settlement  in  their  parish,  it  would  make  them  perform  their  duty  to 
casual  poor  with  great  reluctance.  And  therefore  it  is  more  consonant  to  hu- 
manity and  policy,  and  to  the  rule  of  law  laid  down  by  Lord  Kenyan^  to  say 
at  once  that  it  is  no  evidence  of  the  settlement,  than  ta  leave  it  as  a  matter  of 
inference  in  each  case. 

The  other  Judges  concurring, 

Order  of  Sessions  quashed. 


Holmes  and  Another  v.  Rainier. 

8Ea8tf509.    Jvne  9, 1807. 

A  flag  officer  at  the  Cape  of.  Good  Hope  sends  a  ship  of  his  squadron  within  the  limits  of 
another  flag  officer's  command  in  the  Asiatic  seas,  tor  the  special  purpose  of  getting  her 
repaired ;  and  the  ship,  after  going  there  atid  completing  her  repairs  in  the  manner 

'  directed  by  the  latter  officer,  and  receiving  an  order  from  him  to  convey  certain  ships 
op  her  return  to  her  former  station ;  while  executing*  sueh  order,  being  accidentally 

.  separated  from  her  convoy,  took  a  prize,  within  the  limits  df  a  flag  officer's  command  in 
the  Asiatic  seasjliut  in  the  course  of  rejoining  her  original  flag-officer  :  field  that  the 
latter  was  not  entitled  to  the  flar  officer's  1-eighth  share  of  the  prize  ;  his  command 
over  the  ship  being  suspended  \^i)e  she  was  out  of  the  Unnts  of  his  own,  and  withio 

•    the  limits  or  another  command. 

THE  plaintiffs,  as  executors  of  Rear-Admiral  Sir  Hngh  Christian^  brought 
this  action  against  the  defendant,  Rear-Admiral  Rainief,  for  money  had 
and  received,  and  on  an  account  stated  since  the  death  of  the  testator  :  and  at 
the  trial  before  Lord  Ellenborough  at  Gfuildhall^  a  verdict  was  taken  for 
the  plaintiffs  for  9700/.  subject  to  the  opinion  of  this  Court  on  the  following 
case ;  with  liberty  to  refer  to  thi  several  proc]aniations(a)  in  the  present  and 

(a)  By  the  procla|nation  of  the  27th  of  Januarri  1797,  his  majesty  directs  the  distribu- 
tion of  prize  thus ;  "  the  whole  of  the  net  produce  being  first  divided  iato  eight  equal 
'*  parts,  the  captain  or  captains  of  any  of  our  ships  of  war  who  shall  be  actnalJy  oh  board 
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l«te  kiBg^e  reign,  respecting  prise^monejr,  as  part  of  the  case.  The  action  was 
brought  to  recover  l-8th  of  a  prize,  claimed  to  be  due  to  Rear-Admiral 
Ckristiofi  under  the  king's  proclaraation  of  the  27th  of  Jamtary  1797.  The 
prise  ship  Angehque  was  taken  near  Prince  of  Wides's  Island  in  the  East 
IntHeSf  within  the  limits  of  tlie  command  of  R.  A.  Rednur,  on  the  8th 
day  of  July  1798,  by  his  majesty's  ship  VOiseau,  Captain  Linzee.  In 
^  1797,  tlear-Admiral  Pringh  was  commander  in  chief  of  the  king's  ships 
at  the  Cape  ef  Oopd  Hope,  and  the  defendant  was  commander  in 'chief 
in  the  Asiatic  Seas:  The  IJOiseau  was  part  of  the  squadron  under  the 
cominand  of  Rear-Admiral  Pringh ;  and  on  the  22d  of  Jtme  1797,  was 
tent  by  him  to  the  East  Indies  to  be  repaired ;  there  being  no  possibility  of 
repairing  the  ship  at  the  Cape ;  vnih  orders  to  return  without  loss  of  time, 
and  join  him  at  the  Cape:  and  by  letter  dated  22d  Jttne  1797,  he  requested 
Rear-Admiral  Rainier  that  the  ship  might  be  docked  at  Bombay.  Captain 
Idnzee  arrived  with  his  ship  in  August  1797  at  Madras,  where  Rear-Admi« 
rri  Rainier  then  was ;  reported  his  arrival  to  him,  and  received  from  him  the  fol- 
lowing orders  on  the  8th,  2Gth,  and  ^th  of  ilt^^e  1797.(ii)  (On  tbe  8th.) 
*' You  are  hereby  directed  to  put  yourself  in  his  majesty's  ship  L'Oiseau 
under  my  command  until  further  orders,  and  follow  such  orders  as  you  shaH 
from  time  to  time  receive  from  me  for  his  majesty's  service.  And  in  case  the 
ship  you  command  shall  be  at  any  time  detached  from  me  on  a  particular  ser- 
vice, on  joining  me  again,  you  are  to  make  a  particular  report  of  your  pro- 
ceedings in  the  form  of  a  log  book,  instead  of  the  usual  mode  of  journal." 
(Signed)  P.  R.  dto.  (On  the  26th.)  "  Whereas  Rear-Adrtiiral  Pringh, 
oommander  in  chief  at  the  Cape^  has,  by  letter  dated  the  22d  of  June  1797, 
requested  that  his  majesty's  ship  L'Oiseau  under  your  command  should 
be  docked  at  Bembay ;  but  as  the  passageto  that  island  at  this  time  of  the 
year  is  both  difficult  and  diangerons,  d^c.  you  are*  therefore  hereby  directed  to 
proceed  to  Calcutta  for  that  purpose,  and  there  get  such  repairs  done,  as 
shall  be  agreeable  to  the  instructions*  received  from  Rear-Admiral  Pringh, 
You  are  to  procure  vouchers  for  the  works,  &.c.  and.  also  of  all  disbursements, 
for  which  you  are  to  give  bills  on  the  proper  officers,  &c.  and  you  are  to  take 
a  duplicate  of  every  disbursement  for  the  information  of  your  commanding 
officer,  and  also  remit  a  counterpart  thereof  to  me.  On  your  arrival  at  Ca£ 
ciffto^  yon  are  to  acquamt  the  Governor-General  therewith,-  and  request  his 
assistance,  d&c.  When  ready  for  sea  you  are  to  make  the  best  of  your 
way  to  join  Rear-Admiral  Pringh  at  the  Cape  of  Gead  Hope,  or  the  Officer 
commanding  there  for  the  time  being ;  waiting  a  reasonable  time  if  nece»* 
sary  to  take  such  ships  under  your  convoy  as  may  apply  for  your  protection. 
And  whereas  his  majesty's  ship  Orpheus  is  proceeding  to  the  same  port  by  my 
orders  in  a  slate  of  distress,  yon  are  to  keef^  company  with  her  until  her 
arrival  there;  and,  nnless  there  should  be  a  very  pressing  occasion  for  the 
immediate  service  of  the  ship  vou  command,  to  allow  her  the  preference  of 
docking,  &c.  Yon  will  herewith  receive  a  copy  of  Captain  HilVs  orders,  to 
which  you  are  to  pay  all  due  attention.  In  case  there  should  be  a  necessity 
for  your  proceeding  to  sea  together,  after  your  mutual  repairs  are  effected, 
frecn  the  alarm  of  enemies  cr niafers  being  on  the  coast,  or.  any  other  purpose 
of  sufficient  importance  to  prevent  you  fMOi  returning  to  your  station ;  always 
advising  with  his  excrilency.the  Govemour  General  as  above  directed  ;  you 
are  to  take  Captain  Hill  under  your  orders  in  absence  of  any  senior  officer." 
(Signed)  P.  R.  di.c.     (On  the  129th.)    ^  Notwithstanding  what  is  contained 

**  at  the  taking  of  any  prize  shaU  have  3-8tli  parts.  But  in  case  any  such  prize  shal!  be 
■*  taken  by  any  of  onr  ships,  &c.  under  the  command  of  a  flag  or  flhgs,  the  flag  ofiesr,  or 
At  officers,  beins  aetuatty  on  board,  or  direUing  and  assistiiig  in  thti  capture,  shall  have 
**•  mu  of  t|ie  said  3-8th  parts ',  the  said  1-Sth  part  to  be  paid  to  sncb  flag  or  flags-officers 
"  in  such  proportions,  Ac.  as  aftermentioned,  4bc.  See  the  proclamation  more  at  large 
in  the  case  of  Harvey  v.  Cooke,  6  East^  226. 
(a)  The  substance  t>n1y  of  the  orders  is  here  given. 
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in  the  preceding  order,  you  are,  when  fit  for  sea,  with*  four  months'  provision, 
to  proceed  from  Cdleutta  to  this  road,  to  receive  my  further  orders ;  complet- 
ing your  provisions,"  &c.  (Signed)  jP.  R.  &c.  Captain  Lituu  proceeded 
according  to  th^se  orders  /to  Calcutta^  where  after  many  delays  he  complet- 
ed the  repairs  of  the  L'Oiseau,  On  the  7th  of  April  1796,  R.  A.  Rainier 
wrote  to  Captain  Linzee  the  following  letter,  which  Captain  Linxee  received  at 
Calcutta.  "  Suffolk,  Tellycliorf  Road^  April  7th,  1796,  Sir,  I  have  received 
a  copy  of  your  letter  of  the  1 1th  ultimo,  ia  answer  to  which  I  acquaint  yoa 
that  provided  this  should  find  you  in  the  river  of  Bengal  or  at  sea,  in  company 
with  the  ships  mentioned  in,  Mr.  Secretarv  Barhno^s  letter  of  Mar  eh  7th,  or 
with  any  other  ships  bound  to  the  Cc^  of  Good  Hope  or  England,  you  are 
to  make  the  best  of  your  way  with  them  to  join  your  commanding  officer ; 
otherwise  you  may  proceed  to  Madras  road  for  the  purpose  mentioned  in  your 
letter,  aud  where  you  will  receive  my  orders  for  your  future  condubt."  (Sign- 
ed) 6lz,  p.  R,  As  soon  as  the  repairs  were  completed  Captain  Linzee  sailed 
in  the  L'  Oiseau  from  Calcutta,  for  the  purpose  of  rejoining  his  commander 
in  chief  at  the  Cape  of  Good  Hope ;  taking  under  his  convoy,  according  to 
the  same  >etter,  several  homeward  bound  East  Indiamen.  From  stress  of 
weather  the  L*  Oiseau  was  compelled  to  leave  the  East  Indiamen  at  sea,  and 
bear  away  for  Prince  of  Wales's  Island,  where  she  made  the  capture  of  the 
Angelique,  tn  the  Asiatic  Seas,  within  the  limits  of  Rear  Admiral  Rainier's 
command,  and  sailed  with  her  for  the  Cape,  where  the  AngeUque  and  cargo 
were  duly  condemned  as  prize  and  sold ;  and  the  flag  l-8th  has  been  since 
received,  as  before  stated,  by  the  defendant.  During  all  the  time  Captain 
LinTxe  was  at  Calcutta,  he  communicated  the  progress  he  made  in  repairing  the 
ship,  the  obstacles  he  met  with,  and  all  other  circumstances,  to  Rear  Admiral 
Rainier,  who  sent  copies  of  his  letters  to  Rear  Admiral  Pringle.  Captain 
Linzee  also  communicated  to  Rear  Admiral  Rainier  the  progress  of  his  voy- 
age to  Calcutta,  and  the  ships  he  had  under  his  protection.  He  did  not  make 
such  communication  to  the  commander  in  chief  at  the  Cape :  the  distance 
between  the  places  being  1100  leagues;  but  on  his  return  to  the  C4;q9e  be  de- 
livered to  Sir  IL  Christian,  commander  in  chief  at  the  Cape,  vouchers  of  all 
his  disbursements  on  account  of  the  aforesaid  repairs ;  the  bills  for  which 
were  drawn  in  Captain  Linzee' s  own  name.  Orders  were  issued  for  the  recall 
of  Rear  Admiral  Pringle  from  his^  command  at  the  Cape  of  Good  Hope  on 
the and  received  by  him  on  the :  Rear  Admiral  Christian  was  ap- 
pointed to  succeed  him,  by  orders  dated  9th  September  1797,  and  arrived  at  the 
Cape,  and  took  upon  himself  the  actual  command  before  the  capture  in  ques- 
tion, and  was  in  such  command  at  the  time  of  the  capture.  The  respective 
seniority  of  these  three  admirals  was  as-  follows;  l.-Rear  Admiral  Pringle, 
2.  R;  A.  Rainier,  3.  R.  A.  Sir  Hugh  Christian.  The  question  for  the  opin- 
ion of  the  Court  was,  whether  the  plaintifis  were  entitled  to, recover?  If  they 
were,  the  verdict  was  to  stand  :  if  not,  a  nonsuit  was  to  be  entered. 

Dampier,  for  the  plaintiffii,  referred  to  Lord  Keith  v.  Pringle,  4  East,  26S, 
to  ishew  that  Rear  Admiral  Christian,  who  succeeded  R.  A.  Pringle,  after 
the  latter  had  detached  L' Oiseau  from  the  Ceq^e  for  the  purpose  of  getting  re- 
paired, with  orders  to  return  again  to  his  station,  had  the  same  right  to  the 
prize  taken  after  his  suecession  to  the  command  by  that  ship  on  her  return 
towards  the  Cape,  as  R.  A.  Pringle  himself  would  have  had,  if  he  had  retain- 
ed the  command.  And  theki  stated  the  question  to  be  shortly  this,  whether 
the  commanding  flag  officer  on  one  station,  who  sends  a  ship  of  his  squadron 
within  the  limits  of  another  distinct  command,  for  a  particular  purpose,  be 
entitled  to  the  1-eighth  of  a  prize  taken  by  that  ship  within  those  other 
limits ;  or  whether  it  belong  to  the  flag  officer  within  the  limits  of  whose  com- 
mand it  is  so  taken  ?  In  arguing  which  for  the  plaintiffs,  he  relied  on  the  ship 
having  been*  detached  from  the  Cope  for  a  special  purpose,  in  the  execution 
whereof  the  captain  was  all  the  time  acting  in  obedience  to  his  original  com- 
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mander ;  and  after  that  parpoae  executed,  he  was,  in  obedience  to  the  same 
order,  upon  his  return  tp  this  proper  station,  in  the  course  of  which  the  prize 
was  taken.  That  this  was  not  inconsistent  with  the  captain's  subjection  to  the 
temporary  and  collateral  commands  of  R.  A.  Rainier,  while  he  was  within  the 
limits  of  his  command  ;  and  therefore  the  case  might  have  been  different  if 
the  prize  had  been  taken  under  the. actual  direction  or  assistance  of  the  latter. 
But  that  throughout  the  correspondence,  R.  A,  Rainier  recognizes  that  Cap- 
tain Linzee  was  acting  under  the  commands  of  the  flag  officer  at  the  Cop^, 
which  he  does  not  take  upon  him  to  revoke,  but  gives  his  own  orders  with  re- 
ference to  the  original  purpose  so  far  as  circumstances  would  admit  of.  That 
R.  A.  PringU  was  alone  responsible  for  sending  the  ship  within  the  limits  of 
R.  A.  Rainier* s  station,  and  not  the  latter ;  and*  that  the  flag  officer's 'share  of 
the  prize,  where  he  does  not  in  fact  direct  or  assist  in  the  capture,  is  meant  as 
a  reward  for  his  responsibility.  That  the  words  of  the  proclamation,  "  direct- 
ing and  assisting  in  the  capture,"  were  considered  in  Lord  Nelson  v.  Tucker, 
4  East,  252,  3,  to  be  used  in  a  large  sense ;  and  that  it  was  enough  if  the 
capture  were  made  by  a  detached  ship  while  acting  in  pursuance  of  the  order 
of  her  original  flag  aficer. 

Holroyd,  contra,  referred  to  the  case  of  the  Ori&n,  4  Rob.  Adm.  Rep.  362, 
to  shew  that  a  prize  taken  by  a  ship  during  a  temporary  suspension  of  the 
original  command  under  which  she  was  acting,  though  not  totally  separated 
from  such  command,  precluded  the  original  flag  Officer's  claim  to  the  1-eighth  : 
and,  as  he  was  proceeding  to  argue,  transferred  it  to  the  flag  officer  under 
whose  temporary  command  the  prize  was  taken  :  thotigh  that  being  the  case 
of  a  detached  ship  afterwards  receiving  distinct  and  separate  orders  from  the 
admiralty,  no  question  arose  as  to  any  other  flag  officer's  share,  but  the  whole 
was  decreed  to  the  captain. 

On  this  part  of  the  case,  however,  the  Court  gave  no  opinion  :  Lord  Ellen- 
borough,  C.  J.  saying  that  it  was  a  very  diflerent  question  whether  R.  A. 
Rainier  were  entitled,  in  case  R.  A.  Christianas  executors  were  not ;  which 
question  it  was  not  necessary  to  decide  at  present. 

Lord  ELLENBORoiuoB,  C.  J.  then  continued — ^It  is  clear  that  the  plaintifls 
are  not  entitled  to  recover  as  the  representatives  of  Sir  Hugh  Christian,  who 
was  neither  on  board  Captain  Linzee's  ship  at  the  time  of  the  capture,  nor 
virtually  directing  or  assisting  in  it.  Captain  Linzee  was  indeed  originally 
under  the  command  of  the  flag  officer  at  the  €ape ;  but  his  ship  had  been  sent 
out  of  that  station,  and  within  the  limits  of  another  commander^  for  the  special 
purpose  of  obtaining  repairs.  When  therefore  the  ship  was  sent  out  of  the 
limits  of  the  C<^e  of  Good  Hope  station,  there  was  a  suspension  of  all  com- 
mand of  the  flag  officer  there,  actual  or  virtual ;  and  so  it  continued  until  she 
returned  again  within  the  limits  of  the  same  command.  It  might  have  been 
another  question,  if  the  commission  granted  to  the  commander  in  chief  at  the 
Cape  had  expressly  authorized  him  to  detach  ships  beyond  the  ordinary  limits 
of  that  station  for  a  special  purpose  :  but  there  is  no  evidence  of  that  sort  laid 
before  us.  It  is  sufficient  therefore  to  say  that  the  plaintifls  are  not  entitled 
to  recover  the  1-eighth  flag  share  ,*  and  it  is  unnecessary  io  decide  whether 
Rear  Admiral  Rainier  is  entitled  to  it  under  these  circumstances. 

Grose,  J.  agreed,  that  it  was  unnecessary  to  decide  now  upon  R.  A.  Rainier* s 
right  to  this  share.  It  is  sufficient  to  say  that  the  plaintiffs  are  not  entitled. 
There  is  nothing  in  the  proclamation  to  give  the  l-8th  share  of  the  prize  to 
the  flag  officer  at  the  Cape.  The  capturing  ship  was  not  under  his  command 
at  the  time,  and  the  prize  was  taken  out  of  the  limits  of  his  station ;  and 
nothing  is  stated  of  the  terms  of  his  commission,  to  sheW  that  his  authority 
extended  beyond  those  limits  for  any  particular  purpose. 

Lawrence,  J.  The  plaintiffs  are  not  entitled  to  recover  under  the  terms 
of  the  proclamation,  unless  they  can  shew  that  the  prize  was  taken  by  a  ship 
under,  the  command  of  R.  A.  Cki^stian  at  the  timej  without  which  it  cannot 
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be  said  that  he  was  directing  or  assisting  in  the  capture,  to  entitle  him  to  the 
flag  officer's  share.  The  question  then  is,  whether  he  were  entitled  to  riiare 
ft  prize  taken  out  of  the  limits  of  his  command  by  a  ship  which  had  been  un- 
der the  oonmand  of  the  flag  officer  at  the  Capty  and  by  him  dispatched  out  of 
those  limits  upon  a  particular  serrice  within  the  limits  of  another  commander  t 
If  there  be  nothing  in  the  terms  of  his  commission  to  entitle  hinr,  we  can  look 
only  to  the  king's  proclamation :  in  construing  which  I  think  w^  must  consi- 
der that  the  command  of  the  flag  officer  at  the  Cape  was  suspended  during  the 
time  that  the  capturing  ship  was  out  of  his  limits  and  within  the  limits  of  ano- 
ther command.  Suppose  R.  A.  Christian  had  aent  orders  to  Captain  Limaaee 
to  return  to  the  Cape^  and  that  R.  A.  Rainier ^  within  whose  VivAvs  C^tain 
Unzee  was  at  the  time  of  the  capture,  had  ordered  him  t6  remain  there ;  whoae 
order  was  he  to  obey  ?  The  case  shews  that  while,  within  those  limits  be 
received  his  orders  from  R.  A.  Rainier y  and  paid  obedience  to  them.  Whe- 
ther the  latter  acted  properly  in  employing  Captain  Linzte  in  any  other  service 
than  that  which  he  was  sent  within  those  limits  to  perform  is  ailotber^ question, 
with  which  we  have  no  concern. 

Le  Blanc,  J.  I  think  R.  A.  Christian  is  not  entitled  to  the  flag  officer's 
share,  because  the  prize  was  not  taken  by  a  ship  under  his  command  at  the 
time.  When  Captain  Linxe^'s  ship  went  within  the  limits  of  R.  A.  Rainier^ s 
command,  she  was  bound  to  take  her  orders  from  him,  and  she  did  so.  For 
he  ordered  her  to  take  under  her  convoy  the  homeward  bound  Indiameny  and 
she  was  performing  this  service  when  she  was  driven  by  stress  of  weather  from 
the  other  ships,  and  compelled  to  bear  away  for  Prince  of  Wale^s  Island,  where 
she  took  the  prize.  The  case  must  therefore  be  taken  as  if  she  had  taken 
the  prize  while  convoying  those  ships :  for  it  happened  when  she  was  only 
separated  from  them  by  accident. 

Postea  to  the  Defendant 


Hayton  and  Another,  Assignees  of  Fairless,  a  Bankrupt,  v. 
Jackson  and  Another. 

8  East,  511.    June  9, 1807. 

The  Stat.  34  G.  3.  c.  68.  s.  15,  reciting  that  by  the  laws  in  force,  upon  any  alteration  of 
property  in  any  vessel  in  the  same  port  to  which  she  belongs,  an  indorsement  on  the 
certificate  of  registry  is  required  to  be  made ;  enacts  that  such  endorsement  shall 
be  made  in  the  form  therein  exnretsed,  and  shall  be  signed  by  the  Vendor,  4ke.  and  a 
copy  of  such  indorsement  shall  be  delivered  to  the  registering  oflksert  <>r  otherwise  the 
sale  shall  be  utterly  null  and  void  :  and  such  officer  is  required  to  make  entries, there- 
of on  the  affidavit  on  which  the  original  certificate  was  obtained,  and  in  the  book  of 
registry,  and  to  give  notice  thereof  to  the  commissioners  of  customs.  Then  s.  16,  pro- 
vides that  if  any  vessel  shall  be  at  sea,  or  absent  from  the  port  to  w^eh  she  bdangw, 
when  such  alteration  in  the  property  aball  be  made ;  so  tkat  an  indorsement  on  the 
certificate  cannot  be  made ;  fassuming  that  the  certificate  is  always  with  the  ship ;) 
then  it  substitutes  a  bill  of  sale  to  be  made  in  lieu  of  the  indorsement  on  the  certifi- 
cate ;  requiring  the  same  delivery  of  a  copy,  and  the  same  entries  and  notice  thereof, 
as  were  required  for  the  indorsement  of  the  certificate  by  the  prior  section ;  but  that 
within  ten  days  after  the  vessel's  return  to  her  port,  the  indorsement  on  the  certificate, 
&c.  shall  be  made  as  before  required.  Held  that  the  provisiona  of  the  two  sections 
comprehend  every  transfer  of  property  in  a  ship ;  and  that  a  bill  of  jiale  executed  by 
a  soie  owner  of  a  vessel  belonging  to  the  port  of  Sunderland  to  a  vendee  residing  in 
London^  at  a  time  when  the  vessel  was  in  the  port  of  London^  wak  void  for  want  of 
complying  with  the  requisites  of  one  or  other  of  those  sections ;  neither  of  them  hav- 
ing lyeen  complied  with  :  and  that  it  was  not  sufficieiit  for  the  vendee  to  have  com- 
plied with  the  requisites  of  the  slat.  7  &  8  W.  3i  c.  23.  s.  21,  which  requires  a  register 
de  novo  upon  any  transfer  of  property  to  another  port,  and  that  the  former  certificate 
shall  be  delivered  up  to  be  cancelled. 

IN  trover  for  the  ship  Jfory,  which  was  tried  at  the  Sittings  at  OutldhaU 
before  the  Lord  Chief  Jastioe^  a  verdict  was  taken  (or  the  plaintiffi  for  the 
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value  of  the  ship,  subject  to  the  opinion  of  this  Court  on  the  following  case. 
Previous  to  and  at  the  time  6f  the  execution  of  the  instrument  annexed,(a) 
dated  the  31^t  of  August  \896,  Fairless,  the  bankrupt,  who  resided  at 
JBisKep  Weamumth  in  the  couuty  of  Durham,  was  the  sole  registered  owner 
of  the  ship  Mary^  then  belonging  to  the  port  of  Sunderland,  where  she  was 
duly  registered ;  and  he,  being  then  indebted  to  the  defendants,  residing  in 
London,  in  700/.,  agreed  to  sell,  and  they  agreed  to  purchase  the  said  ship, 
then  in  the  port  of  London,  for  1200/. ;  and  Mr.  Gray,  a  solicitor  at  Stockton, 
was  appointed  by  Fairless  to  prepare  a  proper  transfer  of  the  ship  to  the 
defendants.  Gray  accordingly  prepared  the  said  instrument,  and  also  a 
copy  thereof,  and  the  form  of  the  indorsement  as  aftermentioned  to  be  made 
on  the  register,  and  sent  them  to  Fairless,  with  instructions  for  executing  the 
instrument,  and  delivering  the  copy  to  thex  collector  of  the  customs  of  iSiiin- 
derland.  The  defendants,  on  the  31st  of  August,  paid  to  Fairless  500/.,  and 
he  executed  the  said  instrument,  but  did  not  then  deliver,  nor  has  at  any  time 
since  delivered  the  said  copy  to  the  said  collector.  On  the  29th  of  August 
1805,  the  ship  arrived  at  the  port  of  London ;  and  on  the-  30th,  her  original 
register,  pursuant  to  directions  given  hj  Fairless  to  the  captain,  wad  deli* 
vered  by  him  to  the  defendants  in  London  ;  who  took  possession  of  the  ship, 
and  converted  her  to  their  own  use ;  and  sent  the  ori^nal  register  to  Fairless, 
who  made  the  following  indorsement  thereon  :  "  Be  it  remembered,  That  I, 
**  M,  Fairless  of  Bishop  Wearmouth,  &c.  have  this  day  sold  and  transferred 
**  all  my  right,  share,  or  interest  in  the  ship  Mary,  mentioned  in  the  with- 
•*  in  certificate  of  registry,  to  J,  and  W,  Jackson  of  London,  merchants. 
•*  Witness  my  hand,  this  3lst  of  August  1805.  Signed  in  the  presence  of." 
Fairless  duly  executed  that  indorsement  in  the  presence  of  two  witnesses, 
and  transmitted  it  to  the  defendants :  but  did  not  then  deliver,  nor  has  at  any 
time  since  delivered  the  said  copy  to  the  said  collector.  On  the  9th  of  Styh 
tember  1805,  the  bill  of  sale  executed  by  Fairless,  and  the  original  certificate 
of  registry  granted  to  him,  and  which  piirporied  on  the  face  of  it  to  be  of  the 
ship  Mary,  belonging  to  the  port  of  Sunderland,  with  the  said  indorsement 
thereon,  were  exhibited  by  the  defendants  to  the  collector  and  comptroller  of 
customs  in  London ;  and  the  said  certificate  was  delivered  up  to  the  com- 
missioners, and  cancelled,  and  registry  de  novo  obtained,  and  a  certificate 
thereof  granted,  purporting  to  be  of  the  ship  Mary  of  London,  and  taking 
notice  that  the  said  certificate  granted  at  Sunderland  had  been  cancelled.  The 
defendants  have  since  employed  the  ship  as  a  ship  belonging  to  the  port  of 
London.  On  the  11th  of  September  1805,  the  collector  of  the  customs  at 
Sunderland  received  the  fdlowing  letter,  signed  by  the  collector  of  the  cus- 
toms at  London,  "  Sir,  The  certificate  of  registry  granted  at  your  port  the 
"'16th  of  July  1803  for  the  ship  Mary,  R,  S,  master,  was  this  day  delivered 
*'  up  and  cancelled,  and  the  said  vessel  registered  cU  novo  at  this  port,  9th 
"  Sept  1805.  Yours,  &c.  W,  Reade,  S.  C.  Custom-house,  London."  In 
consequence  whereof,  on  the  said  11th  of  September,  the  collector  of  Sun- 
derland caused  the  following  memorandum  to  be  indorsed  on  the  oath,  upon 
which  the  original  certificate  of  registry  was  obtained,  and  also  to  be  entered 

(<t)  This  was  an  indenture,  made  on  the  3l6t  of  August  1805,  between  Fairless,  there* 
in  deacrjbe4  u  of  Bishop  Wearmouth  hi  the  county  of  Durham,  and  the  defendants,  de- 
scribed as' merchants  of  LofMfon;  whereby,  after  reciting  that  Fairless  was  the  sole  owner 
of  the  ship  Mary  intended  to  be  thereby  assigned,  and  that  by  a  certificate  of  registry 
under  the  hands  and  seals  of  the  proper  officers  of  the  customs  of  the  port  of  Svndtrlani, 
dated  the  I5th  of  July  1803,  it  appeared  that  the  ship  had  been  duly  registered  at  that 
port;  which  certificate  was  as  follows;  (setting  it  out  in  words  and  figures  according  to 
th6  asoal  form,  and  in  which  the  ship  is  described  as  the  Mary  of  Sunderland,  and  is 
stated  lo  have  been  daiy  regbtered  at  that  port :)  and  reciting  also  that  the  defendants 
had  contracted  with  Fairless  foe  the  purcbase  of  the  ship  for  120(M. :  it  was  witnesse/i 
that  in  pursuance  of  such  agreement  and  in  consideration  of  that  sum,  Fairless  sold  and 
assigned  to  the  defendants  **  the  said  ship  Mary^  noio  on  a  voyage  from  the  port  of  Sun- 
derland to  thsport  of  London,  dbc.*' 
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in  the  book  of  registry  there.  **  Regist^f^d  de  novo  at  the  {lort  of  Londom 
9th  Septmber  18(&"  The  said  oath,  with  the  said  indorsem^t  thereon,  and 
the  book  of  registry,  are  public  docuinenta  to  which  any  person  may  have 
access  on  applying  for  that  purpose.  On  the  29th  of  September  1805,  Fairlcss 
.  committed  an  act  of  bankruptcy ;  upon  which  a  commission  was  afterwards 
issued  against  him,  and  he  was  duly  declared  a  bankrupt :  and  the  plaintifis 
are  his  assignees,  under  an  assignment  made  the  21st  of  November  1805.  A 
copy  of  the  indorsement  so  made  on  the  original ,  certificate  of  registry  was 
not  at  the  time  Fairkss  became  a  bankrupt,  nor  has  since,  been  d^ivered  to 
the  persons  authorized  to  make  .registry  and  ^rant  certificates  of  registry  in 
the  port  of  Sunderland^  nor  any  entry  thereof  indorsed  on  the  oath  or  affida- 
vit on  which  the  original  certificate  was  obtained,  nor  any  notice  thereof  given 
to  the  commissioners  of  the  customs,  nor  any  memorandum  of  the  same  made 
in  the  book  of  registry  at  the  port  of  Sunderland,  nor  any  c<;|>y  of  such 
bill  of  sale  delivered  to  the  persons  authorized  to  make  registry  and  grant 
certificate  of  registry,  nor  any  entry  thereof  indorsed  on  the  said  oath  or  s^da- 
vit^  nor  any  notice,  of  the  same  given  to  the  commissioners  of  the  customs, 
otherwise  than  as  before  mentioned.  The  question  for  the  opinion  of  the 
Court,  was,  Whether  the  plaintifis  were  entitled  to  recover  in  this  action  ? 
If  they  were  the  verdict  was  to  stand ;  if  not,  a  verdict  was  to  be  entered  for 
the  defendants. 

Holroydy  for  the  plaintiffs,  said,  that  whether  the  ship  were  to  be  considered 
at  the  time  of  the  transfer,  as  a  ship  in  the  same  port  to  which  shfi  belongtd^ 
within  the  15th  section^  or  as  a  ship  absent  from  such  port,  within  the  16th 
section  of  the  stat.  34  Geo.  3.  c,  68  ;  in  neither  case  had  the  requisites  of  the 
statute  been  complied  with  :  for  neither  a  copy  of  the  indorsement  upon  the 
original  certificate  of  registry  had  be^  delivered  to  the  person  authorized  to 
make  registry  and  grant  certificates  of  registry  in  the  port  of  Simderhmd ; 
which  b  required  by  the  15th  section  to  be  done  by  the  party  to  the  transfer  ; 
without  which  the  sale  is  declared  to  be  utterly  null  and  void  :  nor  was  a  copy 
of  the  bill  of  sale  so  delivered,  nor  any  entry  thereof,  indorsed  on  the  oath  or 
affidavit ;  nor  any  notice  of  the  same  .given  to  the  commissioners  of  the  cus- 
ton^s,  as  is  directed  by  the  16tb  section,  in  case  of  the  transfer  of  a  ship  al>- 
sent  from  the  port  to  which  she  belongs.  To  this  purpose  the  case  of  JB/oz- 
ham  V.  Hubbard,  5  East,  407,  is  directly  in  point.  He  afterwards  argued  that 
this  was  to  be  considered  as  a  ship  absent  from  the  port  to  which  she  belonged, 
at  the  time  of  the  transfer;  and  therefore  that  the  requisites  of  the  16th  aee- 
tion  should  have  been  complied  with.  The  assigi^ment  itself  considers  her  as 
a  ship  at  sea,  though  she  wer^  in  fact  in  the  port  of  London  at  the  time  of 
the  transfer.  But  the  port  to  which  a  ship  belongs  is  ascertained  by  stat  26 
G.  3.  c.  60.  s.  5,  to  be  that  '*  from  and  to  which  she  shall  usually  trade ;  or, 
being  a  new  ship,  shall  intend  to  trade ;  and  at  or  near  which  the  husband  or 
acting  owner  usually  resides.*'  There  is  nothing  inconsistent  with  this  provi- 
sion in  the  stat.  7  d&  8  W.  3.  c.  22.  s.  21 ;  which  directs  that  there  shall  be  a 
registry  de  novo  upon ^ any  transfer  of  property  in  a  ship  to  another  port:  be- 
cause that  only  applies  to  what  is  to  be  done  in  the  port  to  which  the  ship  is 
so  transferred.  Biit  the  latter  statute  directs  certain  otl^er  things  to  be  done 
in  the  port  from  whence  the  transfer  is  made ;  which  must  either  be  taken  to 
ftiAperinduce  other  things  to  be  done  in  addition  to  What  was  required  by  the 
statute  of  William,  or  to  supersede  the  latter  altogether.  The  object  of  the 
Iiegislature  was  to  enable  the  property  in  British  vessels  tp  be  easily  traced 
by  public  documents ;  which  cannot  be  done  unless  some  memorial  of  the 
transfer  of  a  ship  from  one  port  to  another  reaaihs  upon  the  registry  of  the 
port  to  which  she  originally  belonged.  They  therefore  meant  to  comprehend 
every  possible  case  of  transfer  within  the  descriptions  of  ^e  15th  and  16th 
sections  of  the  stat.  34  G.  8.  c.  68,  as  of  a  ship  either  in  or  out  of  the  port 
to  which  she  belonged  at  the  time  of  the  transfer ;  9xA  Ihf  provisions  pf  t&ose 


IN  THE  FORTY-SEVENTH  YEAR  OF  GEORGE  HI.       623 

two  sections  are  adapted  accordingly,  upon  the  supposition  that  the  certifi- 
cate of  registry  is  always  kept  on  board  the  ship,  as  it  ought  properly  to  be. 
Therefore  where  the  ship  is  in  the  port  to  which  she  belonjra,  the  transfer  of 
property  is  to  be  made  by  indorsement  on  the  certificate  of  registry ;  a  copy 
of  which  is  to  be  delivered  to  the  proper  officer  of  that  port  to  enable  him  to 
make  the  necessary  entries  ofi  the  original  affidavit  and  in  the  book  of  re- 
gistry kept  as  public  documents  in  the  same  port,  and  to  give  notice  thereof 
to  the  commissioners  of  the  customs.  On  the  other  hand,  where  a  transfer 
is  made  of  a  ship  absent  from  her  port ;  so  that,  in  the  language  of  the  16th 
section,  an  indorsement  on  the{a)  certificate  cannot  be  immediately  made,  (the 
certificate  of  registry  beii)g  supposed  to  be  absent  with  the  ship,)  the  copy  of 
the  bill  of  sale  is  to  be  delivered  to  the  same  officer  who  is  to  make  the  same 
entries  thereof,  and  give  the  same  notice,  as  he  was  required  to  do  of  the  in- 
dorsement on  the  certificate  in  the  former  case.  But  according  to  the  con- 
struction contended  for  by  the  defendants,  if  the  ship  were  absent  from  her 
port  at  the  time  of  the  transfer/  but  had  left  her  certificate  of  registry  on  shore, 
it  would  not  be  necessary  to  comply  with  the  requisites  either  of  the  tdth  or 
16th  sections,  as  not  being  a  case  within  either;  which  would  be  a  manifest 
absurdity. 

Richardson,  for  the  defendants,  rested  their  title  upon  the  stat.  7  &  6  W.  3. 
C.22.  s.  21,  which  provides  for  the  case  of  a  transfer  of  property  in  a  ship  (t. 
e.  of  the  whole  ship)  to  another  port,  by  requiring  a  registry  de  novo  of  her 
in  the  port  to  Which  she  is  so  transferred,  and  a  delivery  up  of  the  former  cer-  , 
tificate  to  be  cancelled  ;  both  which  were  done  in  this  case  on  the  sale  of  the 
ship  to  the  defendants,  who  were  merchants  residing  at  the  port  of  London, 
The  same  clause  of  the  act  provides  for  the  case  of  a  partial  alteration  of  the 
property  in  the  same  port,  by  the  sale  of  one  or  more  shares  only  ;  which  sale 
is  required  to  be  acknowledged  by  indorsement  on  the  certificate  of  registry 
before  two  witnesses.  The  former  part  of  the  provision  remains  unaltered  by 
any  of  the  subsequent  statutes.  But  the  stat.  26  Geo.  8.  c.  60.  s.  16,  reciting 
in  the  very  words  of  the  latter  branch  of  the  statute  of  William,  that  the  pro- 
visions made  in  the  said  act,  "  touching  the  indorsement  on  certificates  of  re- 
"  gistry  in  case  of  any  alteration  of  the  property  in  any  ship  in  the  same  port 
**  to  which  she  belongs,"  had  been  found  insufficient ;  for  remedy  enacts,  that 
in  every  such  case,  besides,  the  indorsement  required  by  the  said  act,  there  shall 
also  be  indorsed  oiv  the  certificate  certain  other  things  there  mentioned  :  and 
that  the  vendee  shall  also  deliver  a  copy  of  such  indorsement  to  the  registering 
officer,  who  is  to  indorse  an  entry  thereof  on  the  original  affidavit  on  which 
the  original  certificate  was  obtained,  and  also  to  make  a  memorandum  of  the 
same  in  the  book  of  registry,  and  give  notice  of  it  to  the  commissioners  of  the 
customs.  Then  the  stat.  34  Geo.  3.  c.  68.  ,s.  15.  6l  16,  refers  to  the  same 
branch  of  the  statute  of  William  which  was  the  object  of  the  stat.  26  Geo.  3, 
namely,  "  an  alteration  of  property  in  any  ship  in  the  same  port  to  which  she 
"  belongs,"  on  which  s.  15  recites  that  by  the  laws  now  \tk  force  "  an  indorse- 
**  ment  is  required  to  be  made ;"  and  then  it  Enacts  that  such  indorsement  shall 
be  made  in  the  manner  therein  prescribed.  And  then  the  16th  section  comes 
by  way  of  proviso,  **  that  if  any  ship  shall  be  hi  sea  ot  absent  from  the  port  to 
"  which  she  belongs  at  the  time  when  such  alteration  of  the  property  shall  be 
"  made  as  aforesaid,  so  that  an  indorsement  on  the  eertijieate  cannot  be  imme- 
**  diately  made,"  then  something  else  is  to  be  done.  Still  this  refers  to  cases 
where  an  alteration  in  the  property  is  to  be  made  in  the  same  port,  and  where 
this  is  to  be  notified  by  indorsement  on  the  certificate  of  registry  :  but  ho  such 
indorsement  is  required  by  any  statute  to  be  made  Where  the  whole  property  hi 
transferred  to  another  port :  which  is  the  case  provided  for  by  the  first  branch 

•  -» 

(a)  By  mistake  in  the  printed  act  it  runs  thua,  **  ao  that  an  indorsement  or  certificate 
oanaot  be  immediately  made,"  Ac,    Vide  HeM  v.  Bmib^rd^  4  Eaat  190. 
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of  the  statute  of  William,  where  such  transfer  is  to  be  notified  by  delivering 
up  the  original  certificate  to  be  cancelledy  and  registering  the  ship  de  novo^  as 
was  done  in  this  case.  This  construction  of  the  16th  section  of  the  stat.  34 
G.  3,  reconciles  all  the  provisions  of  the  several  acts  :  and  is  further  warranted 
by  the  very  terms  of  that  section ;  which  do  not  con^prehend  every  absence 
from  the,  port  to  which  the  ship  belongs,  but  only  an  absence,  so  that  no  in- 
dorsement on  the  certificate  of  registry  can  be  immediately  made ;  and  there- 
fore would  not  comprehend  an  alwence  like  that  which  occurred  in  this  in- 
stance^  where  the  snip  being  in  another  port  at  the  time  of  the  transfer,  an 
indorsement  might  still  have  been  made  on  the  certificate  at  the  time  of  the 
transfer  :  and  as  little  would  it  apply  to  a  case  where  the  certificate  had  been 
l^fl  on  shore  in  the  port  to  which  the  ship  belonged,  though  the  ship  itself 
were  absent.  Then  the  object  of  the  registration  being  the  notoriety  of  the 
ownership  of  British  vessels,  the  regisuation  de  novo  at  ihe  head  office  in  the 
port  of  IdOndan,  whither  notice  is  to  be  sent  in  al^  cases,  will  answer  the  pur- 
pose as  effectually  as  the  method  insisted  on  by  the  plaintiffs.  At  any  rate, 
this  is  distinguishable  from  Blazhcun  v.  Huhhord^  5  East,  407 ;  and  from  Mass 
V.  Chamockf  2  East,  399 ;  for  in  each  the  transfer  was  made  while  the  ship 
was  at  sea  and  no  indorsement  could  be  made  on  the  certificate ;  and 
therefore  the  ease  came  within  the  words  at  least  of  the  16th  section  of 
the  Stat.  34  Geo.  3.  Neither  is  this  case  within  the  prohibition  of  the  4th 
section  of  the  stat.  26  Geo.  3.  c.  60,  that  no  registry  shall  be  made,  or  certi- 
ficate thereof  granted  in  any  other  port  than  that  to  which  the  ship  properly 
belongs ;  for  after  the  ship  was  transferred  to  person^  residing  in  the  poit  of 
London,  that  was  the  port  to  which  she  properly  belonged.  [Launrence^  J. 
asked  how  the  sale  of  the  ship  to  persons  in  Londqn  could  be  said  to  be  a 
transfer  of  the  ship  to  that  port,  within  the  terms  of  the  4th  section  of  the  26 
G.  3,  which  describes  the  port  to  which  the  ship  shall  be  said  to  belong,  as 
the  port  **fram  and  to  which  she  shall  usualli^  tr&de^"  or,  '*  being  a  new  ship, 
shall  intend  to  trade ;  and  at  or  near  which  the  husband,  Slc.  shall  usually  re- 
side?''] The  trading  may  be  understood  as  of  a  concurrent  act  with  the  re-. 
gistry  de  novo.  But  if  the  clause  will  not  admit  of  that  interpretation,  it  is  a 
difficulty  which  roust  apply  to  every  case  of  a  transfer  to  another  port,  which 
may  be  made  if  ithout  any  change  of  property,  by  the  original  owner's  chang- 
ing his  place  of  residence  from  one  port  to  another ;  which  of  course  could 
not  be  n^eani  to  be  prohibited. 

Lord  Ellbnborough,  C.  J.  The  forms  of  the  act  of  the  34  Geo.  3,  re- 
quired to  be  observed  in  transferring  the  prqperty  in  a  ship  from  one  person 
to  another,  have  not  been  complied  with  in  this  case,  and  therefore  the  pro- 
perty remained  in  the  bankrupt  at  the  time  of  the  bankruptcy,  and  passed  by 
the  commissioners'  assignment  to  the  plaintiffs.  All  cases  of  transfer  of  pro- 
perty, as  they  affect  ships  in  or  out  of  the  port  to  which  they  belong,  are  con- 
tained within  the  provisions  of  the  15th  and  16th  sections  ofv  that  act.  If  the 
ship  were  in  the  same  port  at  the  time  of  the  transfer,  thea  an  indorsement 
is  required  to  be  made  in  the  form  therein  expressed  :  which  form  is  as  ap- 
plicable to  a  transfer  of  the  whole,  as  of  aliquot  shares  of  a  ship,  "  which  shall 
be  signed  by  the  person  or  persons  transferring  the  property  of  the  said  ship," 
&c. ;  and  a  copy  pf  such  indorsement  is  to  be  delivered  to  the  proper  officer ; 
otherwise  the  sale  is  to  be  utterly  null  and  void  :  and  the  officer  is  required'  to 
cause  an  entry  thereof  to  be  indorsed  on  the  affidavit  on  which  the  original 
certificate  of  registry  was  obtained,  and  also  to  make  a  memorandum  of  the 
same  in  the  book  of  registry  and  forthwith  give  notice  thereof  to  the  commis- 
sioners of  the  customs.  Then  the  16th  section,  contemplating  that  the  ship 
might  be  at  sea  or  absent  firoro  her  port  at  the  time ;  and  contemplating  the 
probable  consequence,  that  her  certificate  of  registry  would  be  on  board  her, 
as  the  constant  consequence ;  in  which  event  the  requisition  of  the  former 
clause  could  not  be  complied  with  :  provides  that,  notwithstanding  such  absence 
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of  the  ship  and  of  the  certificate^  the  property  may  still  be  transferred  by  bill 
of  sale ;  and  requires  that  the  same  copy  shall  be  delivered,  and  entries  made 
and  notice  given,  of  the  bill  of  sale,  as  had  been  before  required  in  the  case 
of  the  indorsement  on  the  certificate ;  and  that  within  ten  days  after  the  ves- 
sel shall  return  to  the  port  to  which  she  belongs  the  indorsement  shall  be 
made  imd  the  other  requisites  complied  with  in  the  manner  before  directed. 
In  the  present  case,  the  indorsement  on  the  certificate  might  have  been  made, 
as  well  as  all  the  other  requisites  of  the  act  complied  with,  at  the  time  of  the 
transfer,  the  ship  being  then  in  the  port  of  London ;  but  the  parties  have  not 
done  it :  and  therefore  they  have  not  done  all  that  they  might  have  done  in 
compliance  with  the  statute.  But  it  is  contended,  that  on  this  very  account 
the  case  is  not  within  the  16th  section ;  because  the  ship  was  not  at  sea,  nor 
$0  absent  from  the  port  to  which  she  belonged,  as  that  the  indorsement  on  the 
certificate,  could  not  have  been  immediately  made:  and  then  what  is  the  con- 
clusion drawn?  that  because  the  indorsement  might  have  been  then  made, 
though  the  ship  were  absent  from  her  port,  neither  that  nor  any  other  of  the 
requisites  of  the  act  are  to  be  complied  with  :  construing  the  words  so  that, 
&c.  as  a  condition ;  which  it  is  not;  but  only  a  provision  for  a  particular  case, 
where  it  was  considered  that  the  indorsement  required  could  not  be  made. 
It  is  sufficient  to  state  the  argument  in  order  to  answer  it.  If  such  a  construc- 
tion we're  made,  it  would  defeat  all  the  objects  of  the  Legislature.  But  in 
putting  the  construction  which  I  have  done,  I  have  confined  myself  to  the 
fair  and  literal  meaning  of  the  words  taken  altogether,  and  promote  the  object 
of  the  Legislature  which  was  to  notify  in  the  port  to  which  the  vessel  belonged 
at  the  time,  that  all  the  requisites,  which  the  Legislature  have  deemed  necessa- 
ry for  ascertaining  the  ownership  of  British  vessels,  had  been  complied  with, 
before  she  was  transferred  to  any  other  port ;  in  order  that  the  title  to  the  ship 
may  be  traced  from  port  to  port^  as  well  as  in  the  same  port.  And  this  agrees 
with  the  interpretation  which  we  put  upon  these  acts  in  Bloxam  v.  Hubbard. 
Here  the  parties  have  proceeded  per  solium  to  the  head  office  to  get  a  registra- 
tion de  novo,  instead  of  going  through  the  intermediate  steps  required  by  the 
Stat.  34  Geo.  3. 

Grose,  J.  agreed.  The  object  of  the  Legislature,  in  requiring  the  several 
things  to  be  done  which  are  mentioned  in  the  15th  and  16th  sections  of  the 
act,  was  to  enable  the  public  to  trace  IVom  port  to  port  to  whom  the  property 
in  British  ships  belopged :  and  those  requisites  not  having  been  complied  with 
in  this  instance,  the  property  did  not  pass  out  of  the  bankrupt. 

Lawrence,  J.  The  registration  de  novo  does  not  make  any  difference  in 
the  question,  which  is  a  question  concerning  the  transfer  of  the  property  in 
the  ship.  The  statute  of  William  requires  a  registration  de  novo  in  two  cases ; 
1.  upon  changing  the  name  of  a  registered  ship ;  2.  upon  any  transfer  of  the 
property  to  another  port.  Such  a  transfer  may  take  place  without  any  change 
of  the  piroperty  to  another ;  the  property  continuing  in  the  same  owner.  The 
object  of  the  Legislature  there  was  to  provide  for  the  transfer  of  property  in 
a  ship  from  one  port  of  registry  to  another ;  but  it  does  not  direct  the  mode 
in  which  the  transfer  of  property  from  one  man  to  another  in  another  port  is 
to  be  made  :  that  direction  was  supplied  by  the  stat.  26  Geo.  3,  and  34  Geo.  3. 
The  latter  provides  for  the  two  cases  where  the  ship  at  the  time  of  the  trans- 
fer is  in  the  port  to  which  she  belongs,  and  where  she  is  absent  from  it :  and 
the  regulations  are  adopted  accordingly.  In  the  one  case,  where  she  is  in 
port,  an  indorsement  is  required  by  the  15th  section  to  be  made  on  the  certi- 
ficate of  registry,  a  copy  of  which  is  to  be  delivered  to  the  proper  officer,  on 
pain  of  annulling  the  sale  if  either  be  omitted ;  and  the  officer  is  required 
to  cause  an  entry  thereof  to  be  indorsed  on  the  affidavit  on  which  the  original 
certificate  of  registry  was  obtained,  and  also  to  make  a  memorandum  of  the 
same  in  the  book  of  registry,  and  give  notice  to  the  commissioners  of  customs. 
The  other  case  contemplated  was  where  the  ship  was  absent  from  her  port  at 
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the  tim^,  when  the  Legislature  considered  that  the  ctt^iain  Would  do  thM 
which  he  ought  to  do,  namely,  have  his  certificate  of  registry  on  boai-d  with 
him ;  and  then  bj  section  IGth  it  substitutes  a  copy  of  the  bi)i  of  sale  in  the 
place  of  the  indorsement  on  the  certificate,  still  preierting  the  other  regula- 
tions :  and  this  is  to  sefve  .till  within  ten  days  after  the  return  of  the  ship  to 
her  port,  when  the  indorsement  before  required  is  to  be  made  and  the  other 
acts  to  be  done  as  before  mentioned.  The  object  of  all  this  is  that,  by  refer- 
ring to  the  documents  at  th^  custom-house,  person^  may  know  to  whom  the 
property  in  the  ship  belongs  at  any  time.  Bu^  it  is  argued,  that  there  is  a 
third  case,  which  has  been  omitted  to  be  provided  for ;  namely,  where  a  ship 
is  transferred  to  another  port,  while  she  is  absent  fVom  her  own,  but  in  another 
port ;  and  where  her  certificate  of  registry  might  be  obtained  for  the  purpose 
of  being  indorsed.  But  that  wotild  i^  a  very  strange  construction  of  the  act ; 
for  It  would  in  effect  be  saying,  that  if  a  ship  were  absent  l^om  her  own  port, 
but  had  left  her  certificate  of  registry  there,  which  would  enable  every  thing 
to  be  done  which  was  required  in  any  case,  that  ship  might  be  transferred  to 
another  owner,  and  continue  trading  from  one  port  to  another  with  all  the 
privileges  of  a  British  ship,  without  Complying  with  any  of  these  acts,  and 
without  the  public  having  any  means  of  knowing  in  whom  the  property  was. 
This  would  entirely  defeat  the  object  of  the  Legislature,  and  therefore  unless 
it  were  plainly  expressed  that  such  was  their  intention,  we  ought  not  so  to  con- 
strue the  act.  Upon  the  whole,  therefore,  I  think  that  the  property  in  the 
ship  was  not  properly  transferred  by  the  bankrupt  to  the  defendants,  and  con- 
sequently that  the  assignees  are  entitled  to  recover. 

Le  Blanc,  J.  This  is  a  case  where  the  ship,  at  the  time  of  the  eteontion 
of  the  bill  of  sale  by  the  bankrupt,  was  out  of  her  own  port  of  Sunderland, 
and  in  the  port  of  London,' where  the  vendees  resided;  and  the  question  is. 
Whether  the  property,  of  a  -ship  so  circumstanced  can  be  transferred  to  pur- 
chasers residing  at  another  port,  without  complying  with  the  requisites  either 
of  the  15th  or  16th  section  of  the  stat.  84  Geo.  3.  c.  08.  The  provisions  of 
the  two  sections  were  intended  to  embrace  every  case  of  the  transfer  of  pro^ 
perty  in  a  ship.  Section  15th  extends  to  any  alteration  of  property  in  the  ship 
in  the  same  port  to  which  she  belongs :  and  section  16th  extends  to  every  case 
where  the  ship,  at^  the  time  when  such  alteration  shall  be  made,  is  at  sea  or 
absent  from  the  port  to  which  she  belongs ;  so  that  the  thing  required  by  the 
former  section,  namely,  the  indorsement  on  the  certificate  of  r^istry,  which 
is  presumed  to  be  always  with  the  ship,  cannot  immediately  be  made ;  which 
is  the  manner  of  making  the  transfer  when  she  i^  in  port.  Therefore,  taking 
the  two  sections  together,  it  is  very  clear  what  was  meant  by  the  Legislature. 
But  it  is  said,  that  the  indorsement  on  the  certificate  might  have  been  made  in 
this  case,  though  the  ship  werie  absent  from  the  port  to  which  she  belonged : 
and  therefore,  not  being  so  absent  from  her  port  as  that  the  indorsement  could 
not  be  made,  it  is  not  a  case  within  the  16th  section.  But  if  she  were  not  so 
absent^  6tt,  as  to  bring  her  within  the  16th  section,  then  the  requisites  of  the 
15th  section  ought  to  have  been  complied  with:  therefore,  either  way,  the 
property  was  not  conveyed  out  of  the  bankrupt  in  the  manner  required  by  the 
act  of  the  34th  of  the  king. 

Postea  to  the  plaintiffii. 

The  King  v.  The  Sheriff  of  Middlesex^  in  the  Cause  of  Potter 

V*  Marsded. 

8£a8t,5SI5.    June  llf  1807. 

The  iheriif  cannot  be  ruled  to  bring  id  the  body  nntil  the  time  fbr  potting  in  bail  baa 

expired. 

THE  proeeas  by  original  waa  returnable  the  8d  of  Mdjf  last,  and  the  aheriff 
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WHS  ruled  |o  return  the  writ ;  which  rule  expired  ou  tb^  Bth :  aad  the  writ  not 
being  then  returned,  the  rule  to  bring  in  the  body  W9«  t^ken  out  on  the  9th, 
served  on  the  sheriff  on  the  11th,  and  expired  on  the  13th.  The  quarto  die 
post  was  the  lOth  of  JIfay,  which  being  on  a  Sunday,  the  party  had  time  to 
put  in  bail  till  the  11th;  on  whi^h  day  bail  was  put  in,  and  exception  was 
taken  to  them  on  the  12th ;  and  they  not  justifying  on  the  first  day  of  term, 
an  attachment  was  moved  for  against  the  sheriff  on  the  next  day  for  not  bring- 
ing in  the  body.  Lowes  thereupon  obtained  a  rule' for  setting  aside  the  attach- 
ment, contending  that  until  the  sheriff  made  default,  which  he  could  not  be 
said  to  do  till  after  the  time  allowed  for  putting  in  bail,  he  could  not  be  ruled 
to  bring  in  the  body :  and  cited  Rez  v.  The  Sheriff  of  Middlesex,  8  Term 
Rep.  sSb.  Espinosse,  who  shewed  cause  against  the  rule,  contended  that  the 
rule  to  bring  in  the  body  and  the  rule  for  putting  in  bail  might  be  concurrent, 
though  the  sheriff  could  not  be  attached  if  the  bail  were  put  in  and  justified 
in  time ;  and  here,  having  been  excepted  to  and  not  having  justified,  they 
were  ^  no  bail*  All  that  was  required  in  HutcUns  v.  Bird,  5  Term  Rep. 
479,  was,  that  the  sheriff  should  not  be  ruled  to  bring  in  the  body  until  the 
day  after  the  expiration  of  the  rule  to  return  the  writ ;  which  was  eomplied 
with  in  this  case. 

The  Court,  however,  after  consulting  the  Master,  said,  that  the  sheriff  could 
not  be  ruled  to  bring  in  the  body  until  the  time  for  putting  in  bail  was  expired. 

Rule  absolute. 


Mathews  t?-  Gibson. 

8EMt,«87.    June  19, 1807. 

Upon  xhe  defi^odant^  coining  iii  to  reverse  nn  outlawry  in  a  civil  cave,  upon  the  stat.  4  dc 
5  W.  Sl  M.  c.  18,  the  uaual  form  for  taking  the  recognizance  of  bail  is  to  pay  the  con- 
demnation money ;  and  not  in  the  alternative  to  pay  it  or  render  the  defendant. 

CURWOOD  moved  for  a  rule  to  shew  cause  why  the  outlawry  in  this 
case  should  not  be  reversed,  and  why  the  plaintiff  or  his  attorney  should  not 
pay  the  costs  of  the  reversal :  upon  an  affidavit  that  the  place  of  residence  of 
the  defendant  was  well  known  at  the  time  to  the  plaintiff  and  his  attorney,  and 
that  he  was  amenable  to  the  process.  And  the  only  question  was,  whether 
(this  being  a  bailable  action,)  the  bail  should  enter  into  a  recognizance,  in 
the  alternative,  to  render  the  defendant,  or  pay  the  condemnation  money ;  or 
singly  to  pay  the  condemnation  money ;  in  which  latter  form  the  master  re* 
quired  them  to  enter  into  the  recognizance.  Btit  this,  he  said,  was  only  re- 
quired by  the  St.  31  Eliz.  c.  3.  s.  3,  where  the  outlawry  is  reversed  for  want  of 
proclamations ;  and  that  in  all  other  cases,  in  civil  actions,  the  recognizance 
of  bail  ought  to  be  taken  upon  the  statute  4  and  5  W.  and  M.  c.  11,  in  the 
alternative,  to  render  the  body,  or  pay  the  eondenlnation  money ;  as  in  ordi- 
nary cases  of  appearance  to  the  process.  And  he  referred  to  Serecold  v. 
Hampson,  2  Stra.  1187.(1) 

Lawrence,  J.  however  mentioned  Berwick  v.  Parkin,  E.  31  G.  3,  and 
Phillips  V.  iVarburton,  Mich.  Term  1785(a) :  by  which  it  appeared  that 
though  the  practice  formerly  was  to  take  the  recognizance  of  bail  in  the  alter- 
native, yet  that  now  it  was  settled  to  be  taken,  to  pay  (he  condemnation  money 
only.  And  the  Court,  after  consulting  with  the  roaster,  said  that  there  were 
other  eases,  besides  those  which  Mr.  Justice  Lawrence  had  mentioned,  where 
the  recognizance  had  been  directed  to  be  taken  in  this,  which  was  now  the 
nsual  form :  and  therefore  they  directed  it  to  be  so  taken  in  this  instance ; 

(1)  Sea  A  more  full  note  of  the  lame  oaaa  taken  frem  Short's  MS.  in  18  East,  685. 
(<t)  Impey'a  Practice,  611.    (7th  edition.) 
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saying  however,  that  if,  in  the  result,  any  reason  should  be  shewn  to  them  for 
giving  indulgence  to  the  bail,  they  should  consider  it.(l) 


The.  King  v.  Brown, 

8  East,  528.    June  13, 1807. 

Where  the  fiirmer  ie  rated  ibr  the  whole  fann,  it  is  no  ^und  of  objection  to  the  rate  bjr 
a  third  person,  that  a  dairyman,  who  rented  under  him  his  stock  pf  cows  to  he  depas- 
tured on  the  same  land,  was  not  rated  fi>r  such  dairy ;  although  it  were  stated  in  the 
case,  that  the  dairyman  made  a  profit  of  the  produce  of  the  cows,  independent  of  the 
profit  made  by  the  farmer.  For  though  such  a  taking  of  a  dairy  be  a  uVing  of  a  tene- 
ment in  law,  which  will  confer  a  settlement ;  yet  that  is  in  respect  of  the  interest  in 
the  land  :  and  the  rate  upon  the  fiirmer,  for  the  whole  farm,  includes  all  the  profit  of 
the  land  and  the  stock  appertaining  to  it :  or  considering  the  cows*^  personal  stock, 
distinct  from  the  land,  they  are  the  personal  stock  or  capital  of  the  farmer,  not  of  the 
dairyman  ;  and  the  latter  only  makes  his  profit  by  his  labour  out  of  the  capital  stock 
of  another. 

The  occupier  of  a  clay  pit  ie  rateable  for  the  i 


THOMAS  BROWN  appealed  to  the  sessions  against  a  rate  made  for  the 
relief  of  the  poor  of  the  pariah  of  Church  Knowle,  ia  the  county  of  Dorset ; 
as  being  illegal,  unequal,  partial,  and  defective;  1st,  because  the  appellant 
Brown  was  therein  assessed  in  respect  of  clay  pits,  for  which  he  was  not  lia- 
ble to  be  rated  at  all :  2dly,  because  W.  Pike  was  also  therein  rated  for  clay 
pits:  3dly,  because  Thomas  Longford  and  four  ojther  persons,  (naming  them,) 
were  omitted  to  be  rated  for  and  in  respect  of  a  dairy  of  cows  and  the  pastu- 
rage of  lands  in  his  and  their  respective  occupations :  although  the  said  dairies 
and  pasturages  were  situated,  rented,  occupied,  and  enjoyed  within  the  said 
parish ;  and  although  the  ^ame,  or  the  occupiers  thereof,  in  respect  of  the  pro- 
fits derived  therefrom,  were  respectively  rateable.  Other  omi^ions  were  also 
stated,  upon  which  no  questions  arose.  On  the  trial  of  the  appeal  the  follow- 
ing facts  appeared.  That  in  the  parish  of  Church  Knowle  there  are  strata  of 
potter's  clay  which  have  been  opened  for  more  than  a  century,  and  potter's 
clay  dug  and  exported  from  thence  for  the  supply  of  different  potteries.  The 
clay  is  found  at  a  considerable  depth  under  the  surface  of  the  ground.  The 
clay  pits  in  some  instances .  are  occupied  and  worked  by  the  owners  of  the 
land :  in  other  instances  they  are  demised  distinctly  from  the  land,  and  worked 
by  the  lessees  at  annual  rents  paid  to  the  lessors.  In  neither  of  these  instances 
have  the  clay  pits  ever  hitherto  been  rated ;  but  the  lands  in  which  they  lie 
have  been,  and  are  rated  according  to  their  annual  value,  independent  of  the 
clay  pits.  These  clay  pits,  in  which  several  labourers  are  constantly  employed, 
are  worked  at  a  great  expence,  and  the  profits  are  fluctuating,  but  always  con- 
siderable. That  in  the  same  parish  the  occupiers  of  several  farmS)  who  are 
rated  to  the  poor  for  their  respective  farms,  let  their  cows  to  an  undertenant, 
called  a  dairyman,  at  a  certain  rent  per  cow;  which  cows,  by  the  agreement, 
are  exclusively  depastured  on  different  grounds  belonging  to  the  occupier  of 
the  farm,  at  different  times  of  the  year ;  he  being  obliged  to  feed  and  maintain 
them  without  any  expence  to  the  dairyman.  That  the  dairyman  makes  a 
profit  of  the  milk  and  produce  of  such  cows,  independently  of  the  profit  made 
by  the  tenant  of  the  farm.  On  these  facts  the  sessions  were  of  opinion,  that 
the  clay  pits  were  rateable ;  and  that  the  dairies  were  not  rateable :  and  there- 
fore confirmed  the  rate :  subject  to  the  qpinion  of  this  Court  on  the  case 
stated. 

On  the  argument  of  the  case,  it  was  admitted  in  the  first  instance,  that  the 

(1)  But  where  a  reversal  of  outlawry  in  a  civil  action  is  sought  fbr  a  common  law  er- 
ror, the  recognizance  of  bail  is  to  be  taken  in  the  alternative.  Haveloek  v.  Oeddes,  12 
East,  622. 
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defendant  was  rateable  for  his  clay  pits,  upon  the  same  principle  that  a  slate 
work  was  holden  rateable  in  The  King  v.  Woodland^  2  East,  164,  and  a  lime 
work  in  Rex  v.  Alherbury,  1  East,  534.  Upon  the  other  point,  as  to  the  dai- 
rymen ; 

Burraugh  and  Wollastan,  in  support  of  the  order  of  sessions,  contended 
that  to  rate  the  dairymen,  in  respect  of  the  profit  which  th^y  make  of  the  milk 
of  the  cows,  is  in  effect  to  rate  the  profits  of  the  land  twice ;  once  in  the 
hands  of  the  farmer  or  occupier  of  the  land,  in  respect  of  the  value  of  his 
farm  ;  and  a  second  time  in  the  hands  of  the  dairyman,  in  respect  of  th^  pro- 
fit of  the  stock  on  tKe  farm ;  the  value  derived  from  which  stock  constitutes 
the  principal  part  of  the  value  of  the  farm  itself,  and  without  which  the  profit 
of  the  farmer  would  be  greatly  diminished.  It  is  impossible  to  distingubh 
the  value  of  the  cows  from  that  of  the  farm  itself,  on  which  they  depend  for 
their  subsistence^  upon  a  dairy  farm  the  profit  of  the  land  is  derived  through 
the  medium  of  the  cows.  If  the  farmer  had  kept  the  dairy  in  his  own  hands, 
it  is  clear  that  he  pould  not  have  been  rated  for  that  and  his  land  also ;  for  it  ^ 
has  been  holden  that  he  is  not  taxable  to  the  poor  rate  for  his  stock.  The  Queen  ' 
V.  Barking,  2  Ld.  Ray.  1280.  But  where  is  the  difference  if  the  farmer,  in* 
stead  of  selling  every  pail  Ml  of  milk  as  it  comes  from  the  cows,  make  a 
general  agreement  with  the  dairyman  for  the  sale  of  the  whole  milking  at  a 
certain  rate  ?  It  is  merely  a  mode  by  which  the  farmer  receives  the  profit  of 
his  farm.  Great  inconvenience  would  ensue  if  the  different  parts  or  sources 
of  profit  of  a  farm  were  to  be  rated  separately :  the  former  might  make  a  simi- 
lar agreement  with  the  hutcher,  or  with  a  shepherd,  &c.,  until  every  particu- 
lar source  of  profit  of  the  farm  was  exhausted :  and  then  it  would  follow  from 
what  is  now  contended  for,  that  these  several  contractors,  and  not  the  farmer 
himself,  should  be  rated  >  for  the  profits  of  the  farm :  but  the  rule  of  rating 
which  has  prevailed  is  more  convenient. 

The  Attorney  Oenered,  Pell,  and  Moysey,  contra,  said  that  after  it  had  been 
decided,  that  the  taking  of  such  an  interest  as  the  dairyman  had  in  the  land  in 
this  case  was  in  law  a  taking  of  a  tenement,(a)  so  as  to  enable  the  occupier 
to  gain  a  settlement  by  it ;  and  that  any  interest  in  land  wto  rateable ;  and 
that  personal  property  producing  profit  in  the  parish  was  also  rateable :  «^and 
the  dairyman  being  found  by  the  eaUe  to  be  in  possession  of  such  an  interest 
in  the  land,  and  in  personal  property  bo  productive ;  it  was  difficult  to  say  that 
he  was  not  rateable  at  all :  there  being  no  question  now  as  to  the  quantum  of 
the  rate,  or  whether  the  farmer  may  not  have  been  overrated  in  respect  of  the 
separate  profits  of  his  farm.  But  supposing  the  dairyman  to  have  been  pro- 
perly omitted  to  be  rated,  in  respect  of  his  interest  in  theiand;  or  at  least 
that  the  appellant  could  not  complain  of  such  omission  where  another  person 
was  rated  for  the  whole  farm ;  still  the  dairyman  ought  to  have  been  rated  for 
the  distinct  profit  which  he  is  stated  in  the  case  to  have  made  of  the  cows, 
independently  of  the  profit  made  by  the  tenant  of  the  farm ;  to  which  the  ob- 
jection of  a  double  rating:  does  not  apply,  as  in  Rowh  v.  Oell,  Cowp.  451,  and 
Lord  Bute  v,  Orindall,  2  H.  Blac.  266.  This  at  least  constituted  part  of  his 
personal  ability,  in  respect  of  which  he  was  rateable.  If  the  land  produce  a 
double  profit  to  different  persons,  in  respect  of  their  different  interests  in  it, 
there  is  no  reason  why  each  should  not  be  rated  for  his  own  interest.  And 
though  it  be*  said  in  The  Qtuen  v.  Barking,  that  a  farmer  is  not  rateable  for 
the  stock  on  his  farm ;  yet  in  the  re)K>rt  of  the  same  case  in  16  Yin.  Abr.  426. 
pi.  6,  it  is  said,  that  if  he  have  a  superabundant  stock,  more  than  the  land 
require,  he  shall  be  taxed  for  that :  and  this  is  the  same  thing,  where  an  extra 
profit  is  made  of  the  stock  by  another  person.  The  poor's  rate  is  not  a  charge 
upon  the  land  or  upon  personal  stock,  but  upon  the  pers6n,  in  respect  of  his 
profit  from  either. 

(a)  Rex  r.  PtddUtrentkide^  3  Term  R«p.  77S,  and  Rex  v.  Tolpuddle,  4  Term  Ren.  67). 
Vol.  IV.  67 
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Lord  Ellsnborouoh,  C.  J.  Tbe  appellant  conaplains  of  the  rate,  without 
abewing  anj  ffrievance ;  because  the  farmer  having  heen  rated,  as  we  must 
presume,  for  the  full  profits  Qf  the  farm,  it  matters  not  to  the  appellant  whe- 
ther or  not  the  rate  in  respect  of  that  farm  could  have  been  better  distributed 
by  laying  one  portion  of  it  on  the  farmer,  and  another  portion  on  the  dairy- 
man :  the  appellant's  proportion  of  the  rate  would  remain  the  same  in  either 
case.  It  is  said,  that  the  interest  which  the  dairyman  takes  under  such  an 
agreement  is  a  tenement  in  law,  and  gives  him  an  intereat  in  the  land,  by 
which  he  may  gain  a  settlement :  and  that  I  do  not  dispute :  ajid  therefore  if 
the  dairyman,  considering  him,  and  not  the  farmer,  as  the  occupier  of  so  much 
of  the  farm  as  the  cows  were  depastured  upon,  had  been  rated  as  such  for  it, 
I  do  not  see  what  objection  could  have  been  made.  But  here  the  objectioQ  is, 
that  the  farmer  is  rated  for  the  whole  farm,  the  profits  of  which  arise  princH 
pally  from  the  stock  upon  it;  and  a  part  of  those  profits  are  again  required  to 
be  subjected  to  another  rate  in  the  hands  of  the  dairyman.  But  there  is  no 
objection  to  the  rate  as  it  now  stands ;  and  great  inconvenience  would  ensue 
if  the  profits  of  different  persons  out  of  the  same  farm  were  subdivided,  and 
a  proportionable  rate  laid  upon  each»  instead  of  one  general  rate  foi  the  whde 
on  the  general  occupier  of  the  whole.  A  farmer  may  bargain  with  one  man 
to  let  him  have  a  field  of  grass  to  cut,  or  he  may  let  the  aftermath  of  his  mea- 
dows, some  to  one  and  some  to  another ;  and  this  may  not  only  vary  every 
year,  but  every  month  or  oftener  in  the  neighbourhood  of  populous  towns. 
These  are  substantially  the  tenants  of  the  land  while  their  subordinate  inte- 
rests subsist,  and  either  might  be  rated  for  it  during  such  helding ;  but  if  there 
be  one  general  rate  made  on  the  general  occupier  of  the  whole  ffarm,  includ- 
ing all  these  particular  profits  and  subdivisions  of  interests,  by  which  in  fad 
he  is  benefited,  who  can  say  that  he  is  injured  by  the  rating  of  one  for  the 
whde,  rather  than  the  several  sub-tenants  of  those  partial  interests  for  their 
respective  proportions,  deducting  the  .value  of  them  from  the  rate  upon  the 
general  occupier!  And  as  to  the  convenience  of  the  general  rate  for  the 
whole,  there  can  be  no  question  of  it.  Other  cas^s  may  be  put ;  the  owner  of 
a  house  and  garden  may  let  the  profits  of  his  garden  to  his  gardener,  retaining 
the  use  of  it  in  other  respects,  upon  condition  of  the  latter  supplying  his  table 
with  certain  articles,  or  upon  a  rent ;  and  though  the  gardener  might  be  rated 
for  this  interest,  yet  if  the  owner  were  rated  for  his  house  and  garden,  what 
objection  could  any  other  person  make  to  the  rate  on  that  account?  The 
princif^e  is,  that  the  estate  which  has  once  paid  shall  not  be  made  to  pay 
again :  and  yet  in  all  these  cases  it  may  be  truly  said  that  some  profit  is  made 
by  the  sub-holder,  beyond  what  the  general  occupier  receives.  What  was  said 
by  Lord  MoMsJiM  in  Lord  Bvie  v.  GHndaU,  1  Term  Rep.  338,  and  2  H. 
Blac.  365,  does  not  contradict  this ;  that  where  there  was  a  proportion  of  the 
profits  of  the  land  rateable  in  the  bands  of  the  tenant,  which  was  not  rateable 
in  the  hands  of  the  crown,  the  tenant  was  assessable  for  it.  But  here  the 
whole  having  been  rated  in  the  hands  of  the  farmer,  nothing  remains  to  be 
assessed  in  the  hands  of  the  under-tenant.  It  would  be  a  different  question  if 
a  farmer  derived  profit  from  stock  kept  on  his  farm  but  not  connected  with  the 
management  of  it ;  as  if  he  kept  a  large  stock  of  cattle  there,  which  he  fed 
with  oil  cake  for  sale :  there  he  would  be  separately  rateable  for  it,  not  as 
stock  of  his  farm,  but  as  stock  generally,  from  which  he  derived  a  separate 
and  distinct  profit.  But  here  the  dairy  cows  are,  properly  speaking,  the  stock 
of  the  farqi.  And  as  to  any  separate  profit  derived  from  them  to  tl^  dairyman 
distinct  firem  the  farmer,  the  same  might  be  said  of  a  man  to  whom  the  fanner 
sold  the  milk  by  pails  full  on  the  premises,  and  who,  after  mixing  it  with  wa- 
ter, retailed  it  again  at  a  profit 

Gbose,  J.  The  question  is  whether  the  appellant  has  any  ground  of  com- 
plaint. He  complains  of  being  rated  too  much,  because  certain  persons  rent- 
al dairies  in  the  parish  have  been  omitted  in  the  rate.    But  it  appears  that 
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though  those  persona  be  not  rated,  others  are  so,  for  the  same  subject  matter; 
because  the  profits  derived  from  the  stock  of  cows  on  the  farm  have  in  eflfect 
been  once  rated ;  being  included  in  the  rate  upon  the  farmer  for  the  profits  of 
the  whole  farm  of  which  they  constitute  part. 

Lawrence,  J.  It  is  contended  that  the  dairymen  are  liable  to  be  rated 
for  their  dairies  on  two  pounds ;  let,  That  a  dairy  is  a  tenement,  the  taking 
and  occupying  of  which  is  capable  of  conferring  a  settlement,  and  that  every 
occupier  of  a  tenement  is  liable  to  be  rated  in  respect  of  it.  That  may  be 
so:  but  the  ground  of  appeal  is,  that  the  appellant  is  injured  by  the  omission 
of  these  persons  in  the  rate.  But  if  it  appear  that  others  are  rated  for  the 
whole  value  of  the  farms,  including  the  profits  of  the  cows  depastured  on 
them,  and  that  the  appellant  sustains  no  injury  in  any  way,  the  ground  of 
appeal  fails.  Then,  secondly,  it  is  said,  that  the  cows  are  personal  property, 
and  that  the  dairymen  are  liable  to  be  rated  for  the  profits  made  by  such  stock. 
But  this  is  the  stock  by  which  the  farm  is  rendered  productive,  and  having 
been  once  taxed  in  effect,  in  respect  of  the  produce,  in  the  hands  of  the  fiirmer, 
is  the  produce  to  be  rated  Ugain,  as  milk,  in  the  hands  of  the  dairyman  7 
By  the  same  rule  might  it  not  be  rated  again  as  butter,  and  again  as  cheese, 
in  the  hands  of  the  same  person,  on  account  of  the  additional  profit  which 
mav  be  made  of  it  in  each  of  these  stages  7  This  would  be  carrying  the  prin- 
ciple of  rating  much  further  than  it  has  gone  before.  It  would  be  very  in- 
convenient to  parishes  to  subdivide  the  rate  in  the  manner  proposed.  If  a 
person  taking  the  aftermath  of  a  meadow  is  to  be  rated  for  it,  instead  of 
including  it  m  the  rate  for  the  whole  farm,  what  is  to  be  done  when  this  is 
taken,  as  it  frequently  is,  by  drovers  of  cattle  passing  along  the  road,  who 
depart  again  in  a  few  days,  and  are  no  where  to  be  heard  of.  Experiments  of 
this  sort,  if  carried  into  effect,  would  only  introduce  confusion  :  the  amount 
of  the  rate  would  be  the  same :  for  if  by  underletting  the  aftermath  the  origi- 
nal renter  make  more  of  the  land,  he  is  rateable  in  proportion :  and  it  will  be 
found  much  more  advantageous  to  the  parishioners  at  large  to  abide  by  the  old 
practice,  and  to  lay  one  entire  rate  on  the  whole  farm  in  the  hands  of  the  ge« 
neral  occupiers. 

Le  Blanc,  J.  I  am  Surprized  that  thesessions  should  have  reserved  any 
case  upon  the  application  of  this  appellant,  when  the  only  question  was,  whe- 
ther, with  respect  to  him,  this  were  an  equal  rate,  or  whether  injustice  had  been 
done  to  him  by  the  omission  of  the  dairymen  in  the  rate.  For  supposing  it 
to  be  a  question  whether  the  fiirmer  or  the  dairyman  were  in  possession  of 
the  property  to  be  rated,  and  that  it  were  a  case  of  doubtful  occupation  ;  yet 
when  it  appears  that  one  of  them  has  been  assessed  for  the  whole  property, 
and  that  neither  of  them  complained  of  the  rate,  what  pretence  can  there  be 
for  setting  aside  or  altering  the  rate,  at  the  instance  of  a  third  person,,  who  has 
no  interest  in  that  question,  in  order  to  decide  a  question  of  doubtful  posses- 
sion between  the  other  two.  Taking  it,  however,  as  a  case  between  the  farm- 
er and  the  dairyman ;  it  is  true  thai  the  taking  of  a  dairy  in  this  manner  has 
been  held  to  give  a  settlement,  as  upon  the  taking  of  a  tenement :  but  it  has 
only  been  held  to  be  a  tenement,  in  respect  of  the  interest  in  the  land  on 
nirhich  the  cows  are  agreed  to  be  depastured.  But  here  the  farmer  has  the 
general  interest  in  the  wbole  land,  out  of  which  the  other  interest  is  carved  : 
the  cows  fed  upon  it  are  his  own  :  they  are  his  stock :  the  dairyman  is  to  have 
the  care  of  them,  and  the  trouble  of  milking  them,  and  the  profits  arising  from 
the  produce  of  the  cows,  in  consideration  of  a  certain  sum  which  he  agrees 
to  give  the  farmer.  Then  what  is  this  in  effect  more  than  the  farmer  making  this 
profit  of  his  land  and  of  his  stock  by  this  general  agreement  with  the  dairy- 
man, instead  of  employing  his  own  dairyman  to  milk  the  cows,  and  afterwards 
disposing  of  the  produce  when  made  into  butter  or  cheese  ?  It  is  a  mode  of 
selling  ue  milk  of  his  cows.  Then  it  is  said  that  the  dairyman  is  ratea- 
ble as  for  his  personal  stock :  but  he  is  not  the  owner  of  the  cows ;  they  are 
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not  bis  personal  stock ;  he  has  no  capital  of  his  own  ;  but  he  onij  makes  a 
profit  by  his  personal  labour  out  of  the  capital  of  another  person. 

Rate  confirmed. 


The  King  v*  The  Inhabitants  of  Sherborne. 

8  East,  537.    June  13, 1807. 

Sflk  thrbwstere  working  up  in  their  inillt  the  silk  of  their  employers  sent  to  them  for 
that  purpose  are  not  liable  to  be  rated  in  that  respect,  as  for  their  stock  In  trade. 

IN  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of  Sherhomty  in  Dorset' 
shire,  W.  Burnet  and  J.  Andrews  were  rated  for  stock,  meaning  stock  in  trade ; 
against  which  rate  they  appealed  to  the  sessions,  on  the  ground  that  they  were 
not  possessed  of  any  stock  in  trade  rateable  within  that  parish :  and  at  the 
hearing  of  the  appeal,  the  following  facts  appeared.  That  the  appellants  were 
rated  for  their  stoch  That  it  had  been  usual  to  rate  personei  for  their  personal 
estate  within  the  parish.  That  the  appellants  are  silk  throwsters,  and  in  pas- 
session  of  certain  buildings  and  mills  in  Sherborne,  in  which  the  business  of 
cleaning,  spinning,  and  throwing  silk  is  carried  ou:  by  persons  employed  by 
them.  That  the  appellants  are  in  the  coarse  of  receiving  from  their  employ- 
ers in  London  raw  silk  in  packages,  which  they  clean,  spin,  and  throw,  in  dif- 
ferent ways,  according  to  the  directions  they  receiv-e.  That  when  it  has  gone 
through  such  process  in  their  mills,  they  return  the  same  silk  in  its  improved 
state  to  their  employers ;  charging  a  certain  sum  to  the^n  for  every  pound  so 
returned,  by  which  they  make  a  profit  after  paying  the  wages  of  their  workmen 
and  other  expences  attending  the  manufacture.  That  they  have  always  some 
silk  of  this  description  in  their  possession.  That  the  said  silk  is  never  expos- 
ed  to  sale  by  them,  nor  is  longer  in  their  possession  than  is  necessary  to  give 
them  time  to  clean,  spin,  and  throw  the  same  according  to  the  directions  they 
receive.  The  sessions  were  of  opinion  that  the  appellants  were  not  rateaUe 
for  stock,  and  therefore  amended  the  rate  by  striking  out  their  names ;  subject 
to  the  opinion  of  this  Court  on  these  facts., 

The  Court,  upon  hearing  the  case  read,  said  that  it  was  impossible  to  call 
the  silk  the  stock  in  trade  of  the  appellants^  who  were  employed  to  work  it  op. 
It  was  nothing  like  stock,  in  the  sense  in  which  it  had  always  been  understood, 
as  the  subject  of  rating. 

Burrough  and  Moysey,  who  were  to  have  contended  for  the  rateability  of 
the  appellants  in  this  respect,  admitted  that  they  could  not  support  the  propo- 
sition in  this  shape.  And  The  Attorney-General  ?jx^  Wollaston,  contra,  said 
that  a  blacksmith  might  as  well  be  rated  for  a  horse  which  was  sent  to  him  to 
be  shod. 

Order  of  Sessions  confirmed.(a) 


'    The  King  v.  The  Inhabitants  of  Erith, 

8  East,  539.    June  15;  1807. 

Hearsay  evidence'of  the  declaration  of  a  deceased  father  as  to  the  place  of  birth  of  his 
bastard  child  is  not  admissible  to  prove  the  birth  settlement  or  such  child. 

ON  appeal  to  the  Sessions  from  an  order  of  Justices,  removing  WxlRam 
Harris,  his  wife,  and  children,  by  name,  from  the  parish  of  Cranbrooke  to  the 
parish  of  Erith,  both  in  the  county  of  Kent,  the  order  was  confirmed,  subject 
to  the  opinion  of  this  Court  on  the  following  case. 

(a)  Vi.  iiex  Y.  i>tir«lcy,  6  Term  Rep.  53. 
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The  respoodeBts,  io  sapport  of  their  case,  examined  the  panper,  W.  Harris ; 
who  stated,  that  about  20  years  ago,  being  then  aboat  14  years  old,  he  remem* 
bered  being  at  Erith  with  his  father  from  the  month  of  June  to  the  Michael- 
mas following.  That  the^  lived  in  a  barn,  having  no  fixed  residence,  but 
travelling  the  country  from  place  to  place.  That  he  remembered  being  at 
other  places  before  this  sojourning  at  Erith,  And  that  his  father,  who  was 
now. dead,  had  told  him  that  he  (the  pauper)  was  bom  a  bastard  at  Eriih^  and 
had  pointed  to  that  place  as  they  were  passing ;  telling  him  that  that  was  the 
place  of  his  (the  pauper's)  birth.  The  pauper  further  stated  that  he  followed 
the  same  wandering  life  that  his  father  had  done,  and  never  resided  permar 
nently  in  any  place,  and  had  done  no  act  to  gain  a  settlement.  The  respond- 
ents  also  proved  a  search  made  in  the  books  of  the  parish  of  Erith,  and  that 
no  register  of  the  pauper's  baptism  was  to  be  found  there.  There  was  no 
other  evidence ;  and  the  Sessions,  being  of  opinion  that  this  was  sufficient  evi-> 
dence  of  the  pauper's  birth  in  Erith,  confirmed  the  order,  subject  to  the  opin« 
ion  of  this  Court,  Whether  upon  the  facts  above  stated,  such  evidence  were 
admissible  to  prove  the  pauper's  settlement  in  the  parish  of  Erith  ? 

Taddy  and  Andrews,  in  support  of  the  order.  The  declaration  of  the  pa- 
rent is  evidence  of  the  birth  of  a  child :  it  is  evidence  of  the  time  of  the  birth, 
Herbert  v.  Tuckal,  T.  Ray.  84^  so  as  to  fix  the  age  of  the  child ;  or  to  prove 
it  born  before  marriage,  Ooodright  v.  Moss,  Cowp.  591 ;  then  why  not  also 
evidence  of  the  place?  On  a  question  of  title  in  ejectment,  it  might  be  ma- 
terial to  know  whether  a  child  were  born  abroad  out  of  the  king's  dominions ; 
as  if  alienage  were  set  up  as  a  defence :  and  would  not  the  declaration  of  the 
parent  be  evidence  of  that  fact?  It  stands  upon  the  same  reason  as  his  dec- 
laration of  ^he  fact  of  the  birth :  it  is  the  best  evidence  the  nature  of  the  thing 
will  in  general  admit  of.  For  who  can  speak  as  to  the  place  of  birth  except 
those  who  were  present  at  the  time,  and  who  have  had  the  means  of  continu- 
ing their  knowledge  of  the  identity  of  the  person  as  he  grew  up  from  infancy. 
This  must  always  be  best  known  to  the  parents,  and  probably  to  none  others. 
Declarations  of  persons  are  in  no  instance  received  except  as  made  by  those  * 
who  have  peculiar  means  of  information  on  the  subject  on  which  they  speak, 
and  no  bias  to  distort  the  truth :  which  strongly  applies  to  the  present  case, 
where  the  father  could  have  had  no  interest  in  making  this  declaration  as  to 
the  place  of  his  son's  birth.  In  Rez  v.  EristoeU,  3  Term  Rep.  707,  on  which 
the  Court  were  divided,  the  attempt  was  to  make  the  declaration  of  the  parent 
evidence  not  merely  of  the  fact,  but  of  the  law. 

Pitcaim  and  Berens,  contra.  There  is  no  public  convenience  or  policy  in 
encouraging  orders  of  removal,  and  therefore  there  is  no  reason  why  the  strict 
rule  of  evidence  should  not  be  applied  to  this  case.  Since  the  argument  of 
The  King  v.  EristoeU  it  has  been  decided(o)  that  hearsay  declarations  of  the 
parents  as  to  the  settlement  of  their  children  are  not  evidence.  By  the  gene- 
ral rule  all  evidence  must  be  given  upon  oath,  where  the  adverse  party  has  the 
option  of  cross  examining  the  witness.  The  only  established  exceptions  where 
hearsay  evidence  is  admitted  are  in  cases  of  prescription,  custom,  and  pedigree  ; 
and  these  are  founded  upon  necessity ;  for  if  reputation  in  respect  of  the  two 
first,  and  the  declarations  of  the  family  as  to  the  other,  were  not  admitted,  all 
probable  evidence  of  those  facts  would  be  excluded.  But  as  reputation  is  no 
evidence  of  a  particular  fact,  so  neither  can  any  particular  or  collateral  fact 
on  a  question  of  pedigree,  such  as  the  phice  of  birth  of  a  child,  be  proved  by 
the  hearsay  declaration  of  the  family ;  for  this  goes  beyond  the  exception  which 
has  been  established ;  which  is  merely  as  to  tracing  the  descent.  And  where 
Mr.  Justice  Buller,  Bull.  N.  P.  294,  5,  mentions  hearsay  evidence  of  the  family 
to  prove  a  relation  beyond  the  sea  dead ;  that  must  be  understood  merely  as 

<a)  Rex  ▼.  J^unekam  Courtney^  1  East,  373.  Rex  v.  CkadderUm^  2  East,  27.  Rex  v. 
Ferry  Frystone^  ib.  54,  and  Rex  v.  MergwiUy,  ib.  63. 
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evidence  of  the  death  of  the  person,  and  not  of  the  fact  that  ke  was  beyond 
the  sea  at  the  time. 

The  Court,  considering  that  the  decision  6f  this  case  might  affect  the  gene- 
ral question  of  hearsay  declarations  of  the  family  in  cases  of  pedigree,  (thou^ 
they  thought  this  case  went  further  than  any  of  those,)  directed  the  matter  to 
Btuid  over  for  some  days ;  when 

Lord  Ellenborough,  C.  J.  delivered  their  opinion. 

This  was  a  case  in  which  the  question  was.  Whether  the  hearsay  declara* 
tion  of  the  father  of  a  bastard  child,  as  to  the  place  of  his,  the  bastard's*  birth, 
were  competent  evidence  of  that  fact  7  The  only  doubt  which  has  been  intro- 
duced into  this  case  ha»  arisen  from  improperly  considering  it  as  a  question 
of  pedigree.  The  controversy  was  not  as  in  a  case  9f  pedigree  from  what  pa- 
rents the  child  has  derived  its  birth ;  but  in  what  plact  an  undispnted  birth, 
derived  from  known  and  acknowledged  parents,  has  happened.  The  point 
thus  stated  turns  on  a  single  fact  involving  no  question  but  of  locality ;  and 
therefore  not  falling  within  the  principle  of,  or  governed  by  the  rules  applica- 
ble to,  cases  of  pedigree ;  and  is  to  be  proved  therefcwe,  as  other  facts  gene- 
rally are  proved,  according  to  the  ordinary  course  of  the  common  law :  that  is 
by  evidence  to  which  the  objection  of  hearsay  does  not  apply.  Upon  this  short 
ground  therefore,  without  further  adverting  to  the  several  points  made  in  ar- 
gument, we  are  of  opinion  that  evidence  of  the  father's  declaration  as  to  the 
birth-place  of  the  pauper,  the  bastard,  ought  not  to  have  been  received ;  and 
of  course  that  the  rule^nist  for  quashing  the  order  of  Sessions  most  be  made 
absolute.(l) 


The  King  v.  James  Theodorick. 

8Eait,543.    June  15, 1807. 

.  Wliore  the  whole  corporation  are  summooed  for  a  particular  .purpose,  (e.  g.  to  receive  the 
resignatioD  of  a  pommon  councilman)  a  select  body^  who  are  aU  present  and  ecnsenting^ 
may,  at  the  same  meeting,  without  any  particular  summons  to  them  for  that  purpose 
in  their  select  capacity,  proceed  to  an  election  of  a  common  councilman  in  the  place 
of  the  other  resigned  ;  the  power  of  election  being  in  such  aelect  body,  and  the  charier 
not  Requiring  any  previous  summons 

LORD  Ellenborough,  C.  J.  delirered  the  judgment  of  the  Court  in  this 
case,  which  had  stood  over  for  consideration. 

This  was  a  rule  to  shew  cause  why  an  information  in  nature  of  quo  warranto 
should  not  be  granted  against  the  defendant,  for  usurping  the  office  of  one  of 
the  common  councilmen  of  the  borough  of  Theiford.  The  defendant  had 
been  elected  to  fill  a  vacancy  in  the  common  council,  made  by  the  resignation 
of  one  John  Theodorick,  The  right  of  election  to  vacancies  in  the  common 
coubcil,  under  the  charter,  is  in  the  mayor,  recorder,  (or  deputy  recorder,)  and 
the  coroner.  The  election  of  the  defendant  was  made  .by  the  mayor,  recorder, 
and  coroner,  unanimously^  on  the  day  on  which  John  Theodorick  had  resigned, 
and  after  such  resignation  had  been  accepted  at  a  meeting  of  the  body  at 
large,  duly  assembled,  on  summons,  for  the  purpose  of  accepting  such  resig- 
nation :  but  (as  appears  to  us  on  the  affidavits)  there  had  been  no  previous 
summons  of  the  select  body,  viz.  of  the  mayor,  recorder,  and  coroner,  for  the 
purpose  of  electing  a  successor  in  the  common  council  to  the  person  whose 
resignation  had  been  so  accepted :.  but  all  of  them  being  met,  as  a  part  of  the 
body  at  large,  for  the  purpose  of  accepting  the  resignation  above-mentioned, 
they  afterwards  continued  together,  and  unanimously  agreed  to  proceed  to  fill 
up  the  vacancy  in  the  common  council  made  by  such  resignation ;  and  accord- 

(1)  Vide  BartUt  v.  Ddprat  fand  al.  4  Mass.  Rep.  703,  where  most  of  the  authorities 
relating  to  hearsay  evidence  are  referred  to. 
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ingly  elected  the  defendant    It  has  been  argued  in  support  of  the  rule,  that 
this  election  was  invalid,  for  want  of  a  previous  special  sumnions  to  the  elec- 
tors for  the  purpose  of  this  election.     And  indeed,  if  a  summons  of  any  kind 
had  been  specially  required  by  the  charter,  a  compliance  therewith  would  have 
been  strictly  necessary  in  order  to  have  rendered  the  election  vahd»     But 
as  the  chatter  is  silent  on  this  head,  previous  summons  is  only  necessary  for 
the  purpose  of  preventing  an  election  from  taking  place  by  surprize,  f.  e.,  by, 
some  of  the  electors,  without  due  means  of  alteodance  upon  that  occasion 
being  equally  afforded  to  all  the  others.     But  due  and  equal  means  of  attend- 
ance cannot  be  said  to  have  been  wanting,  for  any  effective  purpose,  when  all 
the  electors  have  been  actually  present,  and  have,  without  objection  on  the. part 
of  any  one  of  them,  consented  to  proceed,  and  have  in  fact  proceeded,  to  an 
election,  and  have  unanimously  concurred  in  the  object  of  such  election ;  as 
was  the  case  in  the  present  instance.    The  case  of  The  King  v.  The  MayiiTy 
4*c.  of  Carlisk  (1  Str.  385,)  was  strongly  urged  in  support  of  the  rule.    The 
question  there  arose  upon  a  return  to  a  mandamus  to  restore  one  PauUer  (his 
name  in  the  record  is  CouUk^d^)  a  capital  citizen  of  CkarKsle,  who  had  been 
amoved  by  the  mayor  and  aldermen,  in  whom  the  power  of  amotion  resided 
under  the  charter.    It  appeared  that  the  common  council,  of  which  body  the 
mavor  and  aldermen  are  a  part,  being  assembled  on  summons,  the  mayor  and 
aldermen  had  afterwards,  without  having  been  ever  summoned  in  the  latter 
character,  proceeded  to  exercise  the  power  of  amotion  which  belonged  to  them 
in  that  character,  in  respect  to  Paulter,  on  account  of  his  not  having  attended 
the  common  council  that  day ;  and  the  Chief  Justice  {Pratt)  is  reported  to 
have  said,  ^*  That  the  mayor  and  aldermen  could  do  no  acts  unless  they  met, 
**  only  as  such,  upon  a  regular  summons /or  that  purpose"    That  "  As  they 
had  distinct  authorities,  they  must  be  summoned  in  their  distinct  capacities." 
That  as  there  was  no  summons  to  meet,  as  mayor  and  aldermen  only,  the 
consequence  was,  that  the  acts  done  by  them  in  that  distinct  capacity  were 
void.     And  the  Chief  Justice  is  stated  afterwards  to  have  delivered  the  opinion 
of  the  Court,  that  the  removal  in  that  case  was  not  regular ;  for  that  there 
should  have  been  a  summons  '*  to  the  mayor  and  aldermen  to  meet  in  their 
'^  distinct  capacity."    And  indeed  if  the  doctrine,  which  is  reported  to  have  been 
laid  down  in  that  case,  had  been  applied  to  one  similarly  circumstanced  with 
the  present,  in  respect  to  the  attendance  of  all  the  members  of  which  the 
select  iKxiy  consisted,  it  would  have  had  great  weight  in  deciding  the  question 
now  before  us.     But  upon  looking  at  the  facts  of  that  case,  as  they  are  stated 
in  the  original  record  of  the  mandamus  and  return  in  the  Crovirxi-office,  and  with 
reference  to  which  the.  language  of  the  Court  is  to  be  understood,  it  appears 
that  the  articles  of  charge,  upon  which  the  amotion  was  founded,  were  exhibi- 
ted against  him  to  the  iHayor  and  mq^'or  part  of  the  aldermen  only,  (the  mayor 
and  major  part  of  the  aldermen  then  being  assembled;)  and  that  such  mayor 
and  major  part  of  the  aldermen  so  assembled  adjudged  him  guilty,  and  amoved 
him.     So  that  this  case  differs  from  that  of  TTie  King  v.  Carlisle  in  the  very 
essential  circumstance,  that  all  the  electors  entitled  to  summons,  and  who 
could  by  any  possibility  have  been  present  upon  any  summons,  were  in  fact 
present  in  this  instance,  and  consenting  to  the  proceeding  in  all  its  parts : 
whereas  in  that  of  7^  King  v.  ITie  Mayor  of  Carlisle,  a  micffor  part  only 
were  present;  and  for  all  that  appears  a  majority  only  of  such  major  part 
might  have  concurred  in  the  amotion  then  in  question.     In  the  case  of  Sir 
Chr,  Musgrave  v.  Nevinson,  (2  Ld.  Raymond,  1358,)  which  was  the  case  of 
an  election  of  an  alderman  by  the  common  council  at  an  accidental  meeting ; 
upon  a  trial  at  bar,  before  Lord  C.  J.  PrcUt  and  the  other  Judges  of  that  Court, 
it  was  held  by  the  Court,  "  that  in  the  case  of  such  an  accidental  election, 
every  member  who  had  a  right  to  vote  ought  to  be  present  and  assent.''     The 
Court  thereby  clearly  intimating  their  opinion  to  be,  that  if  every  member  of 
the  common  council,  (the  elective  body,)  had  been  present,  and  assenting,  the 
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evidence  of  the  death  of  the  person,  and  not  of  the  fact  that  ke  wis  beyond 
the  sea  at  the  time.  ^ 

The  Court,  considering  that  the  decision  6f  this  case  might  afect  the  gene- 
ral question  of  hearsay  declarations  of  the  family  in  cases  of  pedigree,  (though 
they  thought  this  case  went  further  than  any  of  thoee^)  directed  the  matter  to 
stand  over  for  some  days ;  when 

Lord  Ellenborough,  C.  J.  delivered  their  opinion. 

This  was  a  case  in  which  the  question  was,  .  Whether  the  hearsay  declara* 
tion  of  the  father  of  a  bastard  child,  as  to  the  place  of  his,  the  bastard's*  birth, 
were  competent  evidence  of  that  fact  ?  The  only,  doubt  which  has  been  intro- 
duced into  this  case  ha»  arisen  from  improperly  considering  it  as  a  question 
of  pedigree.  The  controversy  was  not  as  in  a  case  9f  pedigree  irom  what  pa* 
rents  the  child  has  derived  its  birth;  but  in  what  pUiu  an  undisputed  birth, 
derived  from  known  and  acknowledged  parents,  has  happened.  The  point 
thus  stated  turns  on  a  single  fact  involving  no  question  but  of  locality ;  and 
therefore  not  falling  within  the  principle  of,  or  governed  by  the  rules  applica- 
ble to,  cases  of  pedigree ;  and  is  to  be  proved  therefore,  as  other  facts  gene- 
rally are  proved,  according  to  the  ordinary  course  of  the  common  law :  that  is 
by  evidence  to  which  the  objection  of  hearsay  does  not  apply.  Upon  this  short 
ground  therefore,  without  further  adverting  to  the  several  points  made  in  ar- 
gument, we  are  of  opinion  that  evidence  of  the  father's  declaration  as  to  the 
birth-place  of  the  pauper,  the  bastard,  ought  npt  to  have  been  received ;  and 
of  course  that  the  rule^nist  for  quashing  the  order  of  Sessions  must  be  made 
absolute.(l) 


The  King  v.  James  Theodorick. 

8  East,  543.    June  15, 1807. 

,  Where  the  wkole  corporation  are.  Buromoned  for  a  particular  .purpose,  (e.  g.  to  receive  the 
resignation  of  a  pommon  councilman)  a  select  body^  who  are  aU  present  and  eonsenHng, 
may,  at  the  same  meeting,  without  any  particular  summons  to  them  for  that  purpose 
in  their  select  capacity,  proceed  to  an  election  of  a  common  councilman  in  the  place 
of  the  other  resigned  ',  the  power  of  electioo  being  in  such  fleleet  body,  and  the  ekmrier 
not  ]^equiring  any  previous  summons 

LORD  Ellenborough,  C.  J.  delirered  the  judgment  of  the  Court  in  thia 
case,  which  had  stood  over  for  consideration. 

This  was  a  rule  to  shew  cause  why  an  information  in  nature  of  quo  warranto 
should  not  be  granted  against  the  defendant,  for  usurping  the  office  of  one  of 
the  common  councilmen  of  the  borough  of  Thetford.  The  defendant  had 
been  elected  to  fill  a  vacancy  in  the  common  council,  made  by  the  resignation 
of  one  John  Theodorick.  The  right  of  election  to  vacancies  in  the  common 
couhcil,  under  the  charter,  is  in  the  mayor,  recorder,  (or  deputy  recorder,)  and 
the  coroner.  The  election  of  the  defendant  was  made  <by  the  mayor,  recorder, 
and  coroner,  unanimously ^  on  the  day  on  which  John  Theodorick  had  resigned, 
and  after  such  resignation  had  been  accepted  at  a  meeting  of  the  body  at 
large,  duly  assembled,  on  summons,  for  the  purpose  of  accepting  such  resig- 
nation :  but  (as  appears  to  us  on  the  affidavits)  there  had  been  no  previous 
summons  of  the  select  body,  viz.  of  the  mayor,  recorder,  and  coroner,  for  the 
purpose  of  electing  a  successor  in  the  common  council  to  the  person  whose 
resignation  had  been  so  accepted :.  but  all  of  them  being  met,  as  a  part  of  the 
body  at  large,  for  the  purpose  of  accepting  the  resignation  above-mentioned, 
they  afterwards  continued  together,  and  unanimously  agreed  to  proceed  to  fill 
up  the  vacancy  in  the  common  council  made  by  such  resignation ;  and  accord- 

(1)  Vide  BartUty.  Ddprat  fandal.  4  Mass.  Rep.  702,  where  most  of  the  authorities 
relating  to  hearsay  evidence  are  referred  to. 
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ingiy  elected  the  defendant.    It  has  been  argued  in  support  of  the  rule,  that 
this  election  was  invalid,  for  want  of  a  previous  special  summons  to  the  elec- 
tors for  the  purpose  of  this  election.     And  indeed,  if  a  summons  of  any  kind 
had  been  specially  required  by  the  charter,  a  compliance  therewith  would  have 
been  strictly  ne^cessary  in  order  to  have  rendered  the  election  valid.     But 
as  the  chatter  is  silent  on  this  head,  previous  summons  is  only  necessary  for 
the  purpose  of  preventing  an  election  from  taking  place  by  surprize,  t.  e.,  by^ 
some  of  the  electors,  without  due  means  of  attendance  upon  that  occasion 
being  equally  afforded  to  all  the  others.     But  due  and  equal  means  of  attend- 
ance cannot  be  said  to  have  been  wanting,  for  any  effective  purpose,  when  all 
the  electors  Jiave  been  actually  present,  and  have,  without  objection  on  the  .part 
of  any  one  of  them,  consented  to  proceed,  and  have  in  fact  proceeded,  to  an 
election,  and  have  unanimously  concurred  in  the  object  of  such  election ;  as 
was  the  case  in  the  present  instance.     The  case  of  Tkt  King  v.  The  Mayer, 
4*c.  of  Carlisk  (1  Str.  385,)  was  strongly  urged  in  support  of  the  rule.     The 
question  there  arose  upon  a  return  to  a  mandamus  to  restore  one  PouUer  (his 
name  in  the  record  is  CouUherd,)  a  capital  citizen  of  Carlisle,  who  had  been 
amoved  by  the  mayor  and  aldermen,  in  whom  the  power  of  amotion  resided 
under  the  charter.    It  appeared  that  the  common  council,  of  which  body  the 
mavor  and  aldermen  are  a  part,  being  assembled  on  summons,  the  mayor  and 
aldermen  had  afterwards,  without  having  been  ever  summoned  in  the  latter 
character,  proceeded  to  exercise  the  power  of  amotion  which  belonged  to  them 
in  that  character,  in  respect  to  PouUer,  on  account  of  his  not  having  attended 
the  common  council  that  day ;  and  the  Chief  Justice  {Pratt)  is  reported  to 
have  said,  ''That  the  mayor  and  aldermen  could  do  no  acts  unless  they  met, 
*' only  as  such,  upon  a  regular  summons/or  that  purpose"    That  "  As  they 
had  distinct  authorities,  they  must  be  summoned  in  their  distinct  capacities.'' 
That  as  there  was  no  summons  to  ineet,  as  mayor  and  aldermen  only,  the 
consequence  was,  that  the  acts  done  by  them  in  that  distinct  capacity  were 
void.     And  the  Chief  Justice  is  stated  afterwards  to  have  delivered  the  opinion 
of  the  Court,  that  the  removal  in  that  case  was  not  regular ;  for  that  there 
should  have  been  a  summons  "  to  the  mayor  and  aldermen  to  meet  in  their 
**  distinct  capacity."    And  indeed  if  the  doctrine,  which  is  reported  to  have  been 
laid  down  in  that  case,  had  been  applied  to  one  similarly  circumstanced  with 
the  present,  in  respect  to  the  attendance  of  all  the  members  of  which  the 
select  fakxiy  consisted,  it  would  have  had  great  weight  in  deciding  the  question 
now  before  us.     But  upon  looking  at  the  facts  of  that  case,  as  they  are  stated 
in  the  original  record  of  the  mandamus  and  return  in  the  Crovirn-office,  and  with 
reference  to  which  the  language  of  the  Court  is  to  be  understood,  it  appears 
that  the  articles  of  charge,  upon  which  the  amotion  was  founded,  were  exhibi* 
ted  against  him  to  the  itiayor  and  mc^or  part  of  the  aldermen  only,  (the  mayor 
and  major  part  of  the  aldermen  then  being  assembled ;)  and  that  such  mayor 
and  major  part  of  the  aldermen  so  assembled  adjudged  him  guilty,  and  amoved 
him.     So  that  this  case  differs  from  that  of  The  King  v.  Carlisle  in  the  very 
essential  circumstance,  that  all  the  electors  entitled  to  summons,  and  who 
could  by  any  possibility  have  been  present  upon  any  summons,  were  in  fact 
present  in  thb  instance,  and  consenting  to  the  proceeding  in  all  its  parts : 
whereas  in  that  of  7^  King  v.  The  Mayor  of  Carlisle,  a  mc^or  part  only 
were  present;  and  for  all  that  appears  a  majority  only  of  .such  major  part 
might  have  concurred  in  the  amotion  then  in  question.     In  the  case  of  ^V 
Chr.  Musgrave  v.  Nevinson,  (2  Ld.  Raymond,  1358,)  which  was  the  case  of 
an  election  of  an  alderman  by  the  common  council  at  an  accidental  meeting ; 
upon  a  trial  at  bar,  before  Lord  C.  J.  Pratt  and  the  other  Judges  of  that  Court, 
it  was  held  by  the  Court,  "  that  in  the  case  of  such  an  accidental  election, 
every  member  who  had  a  right  to  vote  ought  to  be  present  and  assent."     The 
Court  thereby  clearly  intimating  their  opinion  to  be,  that  if  every  member  of 
the  common  council,  (the  elective  body,)  had  been  present,  and  assenting,  the 
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election  woald  have  been  good :  and  which  cfkpressly  agrees  with  what  Lord 
Chief  Justice  Parker  is  supposed  to  have  said  in  The  King  v.  Strahgeteays^ 
Hih  I  Geo.  1,  according  to  the  statement  of  that  case  by  Lord  Hardwicke 
m  his  judgment  in  The  King  v.  The  Mayor,  ^c.  of  Shrewsbury ,  (Rep.  temp. 
Hardw.  15L)  That  was  a  motion  for  an  information  in  quo  warranto  for 
having  exercised  the  office  of  capital  burgess  of  Bridpori,  And  the  question 
was,  Whether  he  were  duly  elected  ?  The  case  was  much  debated ;  and  it 
was  expressly  the  opinion  of  Lord  Parker  and  the  whole  Court,  that  '*  when 
'^  the  acts  are  to  be  done  by  a  select  number,  notice  must  be  given  of  the  time 
"  of  meeting ;  and  that  it  is  to  do  some  corporate  act ;  though  what  particular 
^*  corporate  act  need  not  be  specified  :  and  in  such  case  the  acts  of  a  majority 
**  would  bind  the  whole  body  :  or,  if  ali  were  present,  though  by  accident,  and 
**  without  tiotiee^  their  acts  would  be  good  :  but  the  acts  of  a  majority,  present 
"  by  accident,  would  not  be  binding."  And  in  the  case  of  The  King  v.  Wake, 
I  Barnard.  80,  the  Lord  Chief  Justice  (Lord  Raymond)  is  stated  to  have  said 
on  the  subject  of  notice,  ^'  that  wherever  notice  is  given  for  one  particular 
**  business  only,  the  body  cannot  go  on  to  other  business,  unless  the  whole 
*^  body  is  met,  and  it  is  done  by  consent*^  Upon  these  authorities,  impugned  as 
we  now  find  by  no  direct  authority  to  the  contrary,  as  well  as  upon  the  reason 
of  the  thing,  we  think  that  the  election  of  the  defendant,  made  by  the  whole 
select  body  present  and  consenting,  was  well  made ;  and  that  the  rule  nisi  for 
an  information  in  quo  warranto  against  him  should  be  discharged. 


Roberts  v.  Monkhouse. 

8  East,  547.    Jane  15, 1807. 

Service  of  notice  of  plea  filed  on  a  Sunday  is  void  by  construetion  of  the  stat.  29  Car.  2. 
c.  7.  8.  6,  which  avoids  all  process^'&c.  aerved  on  thdt  day. 

UPON  a  rule  for  setting  aside  the  proceedings  for  ii'regularity,  the  question 
was.  Whether  the  service  on  a  Sunday  of  notice  of  plea  filed  were  irregular ; 
which  it  was  contended  to  be  by  Wighy ;  the  stat.  529  Car.  2.  c.  7.  s.  6,  having 
declared  void  the  service  of  any  ^'T\t,  process,  warrant,  &lc,  upon  a  Sunday. 
Barrow  said,  that  a  notice  of  this  sort  was  not  process,  and  therefore  not  within 
the  statute.  And  in  Waigrave  v.  Taylor,  1  Ld:  Ray.  705,  two  Judges  against 
one,  thought  that  the  delivery  of  a  declaration  on  a  Sunday  was  not  within 
the  act;  such  delivery  being  as  they  said,*  but  quasi  a  notice,  and  as  a  letter ; 
and  not  process.     But  by 

Xiord  Ellenborouoh,  C.  J.  all  notices  on  which  rules  are  made  are  process 
in  respect  to  the  subject-matter ;  not  indeed  process  with  respect  to  the  writ ; 
but  process  in  respect  to  the  rule. 

Et  per  Curiam,  Rule  absolute. (a) 

(a)  The  gtatuto  having  absolutely  avoided  the  service  of  process  on  a  SuTiday ;  such 
service  cannot  be  made  good  bv  any  waiver  of  the  defendant.bv  not  objecting  in  the  first 
instance.     Taylor  v.  PkUlips,  3  East,  155. 
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Gordon  and  Others  t^.  Secr6tan.(a) 

8  East,  548.    June  15, 1807. 

Where  an  inatrament  ia  produced  at  the  trial  by  one  of  the  parties,  in  conseqoeoce  of 
notice  from  the  other ;  which  when  produced  appeared  to  have  been  executed  by  th  e 
party  producing  it  and  third  persons,  and  to  be  attested  by  a  subscribing  witness ;  the 
production  of  it  in  that  manner  does  not  dispense  with  the  necessity  of  proving  the 
instrument  by  means  of  the  subscribing  witness,  though  unknown  before  to  the  party 
calling  for  it. 

IN  an  action  upon  a  policy  of  insurance  on  goods  on  board  the  ship  Tom^  at 
and  from  the  Southern  Whale  Fishery  until,  her  arriyal  at  London,  the  decla- 
ration contained  an  averment  that  the  plaintifis  were  interested  in  the  subjects 
matter  of  insurance ;  and  the  defendant  meaning  to  dilute  that  at  the  trial, 
gave  them  notice  to  produce  certain  articles  of  agreement  between  them  (who 
'  were  also  owners  of  the  ship)  and  the  captain,  whereby,  as  he  contended,  it 
would  appear  that  the  captain,  (who  was  not  a  plaintiff)  was  interested  in  one 
third  of  the  neat  proceeds  of  the  cargo :  and  if  so,  the  defendant,  having  paid 
more  than  enough  into  court  to  cover  the  shares  of  these  plaintifis,  would 
have  been  entitled  to  a  verdict,  unless  the  plaintiffs  were  entitled  to  recover 
the  remainder  of  the  sum  insured  as  trustees  for  the  captain;  which  would 
depend  upon  the  construction  of  the  articles.  In  pursuance  of  the  notice  the 
instrument  was  accordingly  produced  at  the  trial  by  the  plaintifis,  when  there 
appeared  to  be  two  subscribing  witnesses  to  it ;  and  therefore  the  plaintifis 
insisted  that  the  defendant  could  not  give  it  in  evidence  without  calling  one  of 
those  witnesses  to  prove,  it  And  Lord  EUenhorough  being  of  that  opinion, 
the  plaintifis  recovered. 

The  Attorney-General  moved  at  the  beginning  of  the  term  for  a  new  trial, 
1st,  on  the  ground  that  the  instrument  coming  put  of  the  hands  of  the  plain- 
tiffs, parties  thereto,  upon  notice  to  produce  it,  was  not  necessary  to  be  proved 
by  one  of  the  subscribmg  witnesses,  according  to  the  rule  laid  down  in  ReTs- 
V.  Middlezoy,  2  Term  Rep.  41.  If  the  deed  had  been  read  the  other  question 
would  have  arisen  upon  the  terms  of  it :  and  on  this  he  contended,  that  though 
the  legal  interest  of  the  whole  cargo  might  be  in  the  plaintifis,  the  ship  own- 
ers ;  yet  they  having  agreed,  as  he  contended,  to  pay  one-third  of  the  neat 
proceeds  to  the  captain  and  crew,  by  way  of  wages,  it  was  not  competent  for 
the  plaintifis  to  insure  the  whole ;  because  they  would  be  then  interested  in  the 
destruction  of  the  cargo;  for  if  the  whole  arrived,  they  were  only  entitled  to 
two-thirds  of  it ;  but  if  lost,  they  would  he  entitled  to  recover  the  whole  from 
the  underwriters,  without  accounting  to  the  captain  and  crew  for  their  one- 
third  ;  as  they  would  not  be  entitled  to  wages  in  case  of  the  loss  of  the  ship. 
tJpon  the  Rrst  point. 

Lord  Ellenborouoh,  C.  J.  said,  that  the  case  of  The  King  v.  Middkzoy^ 
which  was  much  questioned  at  the  time,  had  been  since  overruled.  And  that 
it  was  not  enough  to  give  notice  to  the  opposite  party  in  a  cause  to  produce 
an  instrument  in  his  hands,  in  order  to  dispense  with  any  further  proof  of  it  by 
the  party  giving  the  notice ;  but  that  the  production  of  it  at  the  trial,  in  pur- 
suance of  such  notice,  did  not  supersede  the  necessity  of  proving  it  by  one  of 
the  subscribing  witnesses,  if  any,  as  in  ordinary  ca8es.(l)(2) 

(a)  I  heard  the  motion  made  for  a  new  trial,  but  was  not  in  Court  when  the  rule  was 
finally  disposed  of;  but  was  informed  of  the  result  by  the  counsel  in  the  cause. 

(1)  It  has  been  repeatedly  decided,  that  an  admission  of  the  execution  of  a  bond,  by 
the  obligor,  does  not  dispense  with  the  necessity  of  calling  the  subscribing  witness,  or 
accounting  for  his  absence.  Abbot  v.  Plumht,  Doug.  216.  Johnson  v.  Jtfa«<m,  1  Esp. 
89.  Fox  y.  ReU,  3  Johns.  477.  Nor  does  it  make  any  difference  if  the  admission  is  made 
in  an  answer  in  chancery  to  a  bill  filed  for  a  discovery.  Call  v.  Dunning,  4  East,  53. 
What  effect  the  production  of  an  instrument  pursuant  to  a  notice  from  the  opjiosite  party 
to  produce  it,  ihall  have,  seems  not  to  be  so  well  settled.    In  The  King  v.  Middlezoy^  2 
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And  Lawrence,  J.  said,  that  this  had  been  so  ruled  by  Lord  Ktnyan  in  a 
subsequent  case,  respecting  a  will,  which  the  adverse  party,  in  whose  hands  it 
was,  had  notice  to  produce,  and  did  produce  at  the  trial,  when  it  appeared 
that  there  were  subscribing  witnesses  to  it ;  and  Lord  Kenyan  held  that  the 
party  calling  for  it  was  bound  to  call  one  of  the  subscribing  witnesses  to  prove 
the  instrument. 

Lord  Ellenborouoh,  C.  J.  added,  that  the  case  of  a  will  shewed  strongly 
the  necessity  of  adherinj;  to  the  strict  rule  of  proof,  ai^d  the  enormity  of  the 
general  proposition,  that  the  production  of  an  instrument  by  an  adverse  party, 
in  consequence  of  a  notice,  dispensed  with  the  general  rule  of  proving  its  exe- 
cution by  a  subscribing  witness :  for  if  a  party  were  fixed  with  the  possession 
of  an  instrument  affecting  his  property,  however  questionable  its  execution 
might  be,  and  even  though  be  had  impounded  it  because  it  was  forged,  or  had 
been  obtained  by  fraud :  that,  according  to  the  argument,  was  to  relieve  the 
party  attempting  to  avail  himself  of  it  from  calling  the  subscribing  witness. 

The  Attorney-General^  after  suggesting  the  difficulty  which  parties  would 
be  laid  under  in  these  cases,  from  their  ignorance  of  the  names  of  the  sub- 
scribing witnesses  to  an  instrument  till  produced  at  the  trial,  then  offered  an 
affidavit  on  the  part  of  the  defendant,  of  his  being  surprized  and  not  prepared 
at  the  trial  for  want  of  knowing  who  the  subscribing  witnesses  were ;  relying 
on  the  case  of  The  King  v.  Middlezoy^  that  the  notice  to  produce  the  articles 
dispensed  with  further  proof  of  them  when  produced. 

Lord  Ellenborouoh,  C.  J.  said,  that  there  could  be  no  objection  to  his 
taking  a  rule  to  shew  cause  on  the  ground  of  surprize,  if  ultimately  that 
could  be  of  any  avail  to  him :  but,  as  at  present  advised,  he  could  see  no 
ground  of  objection  to  the  insuring  of  the  whole  interest  in  the  cargo  by  the 
plaintiffs,  the  owners,  who  had  purchased  the  whole :  nor  that  it  could  vary 
the  question,  to  shew  that  they  had  made  an  agreement  with  others  to  .pay 
over  to  them  Qny  part  of  the  neat  proceeds  of  the  cargo,  when  received.  For 
if  the  ship  and  cargo  -arrived,  the  ship  owners  were  at  any  rate  liable  to  pay 
the  wages  of  the  captain  and  crew,  whether  out  of  the  fund  produced  by  the 
cargo  or  otherwise :  and  if  the  ship  and  cargo  did  not  arrive,  no  wages  would 
be  due,  and  there  could  be  no  neat  proceeds. 

The  Attorney-General  intimated  that  this  would  in  effect  be  an  insurance  of 

^es ;  which  could  not  be  made  directly. 

n^e  Court  granted  a  rule  nisi;  and  when  the  case  came  on,  they  would  not 
enter  into  the  question  as  to  the  construction  of  the  instrument ;  but  after 
heariuff  Garrow,  Park,  and  Taddy  against  the  rule ;  and  The  Attorney-Gene^ 
ral  and  Scarlett  in  support  of  it,  who  again  argued  upon  the  sufficiency  of  the 
notice  to  produce  the  instrument  coming  out  of  the  hands  of  the  adverse  par- 
ties, whose  instrument  it  purported  to  be,  without  fii'rther  proof;  and  which 
distinguished  it,  they  said,  from  the  case  of  a  will  which  purported  to  be  exe- 
cuted by  a  third  person ;  the  Court  made  the  rule  absolute,  on  payment  of 
costs  on  the  ground  of  surprize  only ;  and  to  give  the  defendant  an  opportunity 
of  calling  the  subscribing  witnesses. 

Term  Eep.  41,  it  was  held,  that  eueh  produotion  yrtm  prima  facie  eyidence  of  the  execu- 
tion. The  same  point  had  previously  been  ruled  by  Lord  Mansfieldin  TTimnpson  ▼.  Jones^ 
and  Passd  ▼.  Godsall,  cited  2  Term  Rep.  44.  The  decision  of  T%e  Kingv.  Middlezoy 
was  distinctly  recognizedbv  BuUer^  J.  in  Bowles  r.  Langworthy,  5  Term  Rep.  967.  In 
Sayer  v.  Kitchen,  1  Esp.  209,  it  was  pontended  that  the  production  of  the  paper  made  it 
per  se  evidence,  of  which  the  party  producing  it  might  avail  himself  against  the  party 
who  had  called  for  it;  but  Lord  Kenyon  held  otherwise.  The  same  point  afterwards 
eame  up  in  Wharam  v.  Routltdfe,  5  Esp.  235,  before  Lord  EUenborough  ;  and  a  contrary 
decision  was  had.  His  Lordship  said,  if  you  call  for  a  papelr,  v>ou  make  it  evidence  for 
the  other  side,  if  they  think  fit  to  use  it.  The  supreme  court  or  Jieto-York  seem  to  hare 
adopted  the  decision  of  Lord  Kenyan  in  Saver  v.  Kitehp^.  iMtoren^t  v.  Van  Horne^  I 
Caines,  287.    Kenny  r,  Clarkson,  1  Johns.  3&.  395. 

(S)  [See  contra,  Beits  v.  Badger,  12  Johns.  223.  Jflcksan  v.  KingfUy^  17  do.  158, 
where  the  party  producing  th«  instrument  ia  a  party  to  it— W.] 
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Goodright,  on  the  several  demises  of  T,  L.  Fowler,  and  Robert 
Burton,  v.  Forester  and  Another. 

8  East,  552.    Jao«  16, 1807. 

The  fine  of  a  tenant  for  life  devests  the  estate  of  the  remainder-man  or  revenioner,  leav- 
ing in  him  only  a  right  of  entrv,  to  be  exercised  either  then,  by  reason  of  the  forfei- 
ture, or  within  five  years  after  the  natural  determination  of  the  preceding  estate.  And 
the  effect  of  the  stat.  4  H.  7.  c.  34,  is  only  to  save  to  all  the  remainder-men  their  re- 
spective rights  of  entry  within  five  years  affer  their  respective  titles  accrue,  without  a 
subsequent  remainder-man  being  prejudiced  by  the  laches  of  another  remainder-man, 
who'preceded  him.  But  such  right  of  entry  is  not  deviseable.  Theefi*ectof  a  fine 
by  tenant  for  life  of  parcel  of  a  manor,  the  reversion  of  which  parcel  was  in  the  tenant  in 
fee  in  possession  of  the  other  parts  of  the  manor,  is  to  sever  such  parcel  from  the  manor. 

THIS  was  an  ejectment  brought  to  recorer  possession  of  a  certain  tenement 
called  Hunfs  and  Joneses  tenement  in  Lawley,  in  the  parish  of  Wellington  in 
Shropshire;  laid  in  the  1st  count  upon  the  demise  of  T,  L.  Fowler,  and  in 
the  2d  count  upon  the  demise  of  Loberi  Burton,  At  the  trial  a  special  ver- 
dict was  found,  stating  in  substance : 

That  Richard  Broume,  being  seised  in  fee  of  the  manor  of  Lawley,  with 
the  appurtenances,  in  the  parish  of  Wellington,  and  also  of  a  certain  tenement 
called  Hunt's  and  Jones's  tenement,  in  the  same  parish,  which  tenement  was 
then  parcel  of  the  manor  of  LawUy,  on  the  22d  of  May,  1677,  by  will  duly 
executed  and  attested  to  pass  reah  estate^  **  touching  his  real  and  persond 
estate,"  devised  as  follows :  first,  I  give  to  Anne  my  wife,  whom  I  make  sole 
executrix,  "  my  chief  capital  messuage  in  LofoUy,  and  all  lands  and  heredita- 
**  ments  thereto  belonging,  and  all  other  my  messuages,  lands,  tenements,  and 
'*  hereditaments,  (except  hereafter  excepted  and  by  me  otherwise  devised,)  and 
"all  mines  of  iron,  stone,  and  coal,  within  the  lordship  of  Z#at02ffy;  with 
**  liberty  to  cut  and  take  mine  wood  for  the  said  works,  to  have  and  hold  all 
"  and  every  the  said  premises  from  and  immediately  after  my  decease,  until 
"the 26th  of  March  1680,  for  the  better  maintenance  of  herself  and  her ohil* 
"  dren ;  she  yearly  paying  unto  Robert  Browne  my  eldest  son  40/.  for  his 
"  maintenance  during  the  said  term,  and  until  the  said  26th  of  March,  1680." 
He  then  charged  all  his  messuages,  lands,  mines,  d&c,  and  all  other  his  fee 
simple  estate  in  Lawley  with  <he  payment  of  certain  legacies,  to  be  raised 
thereout,  after  the  said  26th  of  March  1680 :  viz.  900/.,  to  each  of  his  daugh- 
ters, Anne,  Irephena,  and  Jane,  and  200/.  to  his  daughter  Eleanora  Browne, 
to  be  paid  to  them  as  they  should  respectively  attain  their  age  of  21  years. 
And  200/.  to  be  paid  to  his  son  Simon  Browne,  when  he  should  return  to  Eng- 
land: with  a  direction  that  if  any  of  his  children  should  die  before  payment, 
his  executrix  sliould  dispose  of  the  deceased's  portion  at  her  discretion  to  any 
of  her  surviving  children.  He  also  gave  to  his  daughters  Elizabeth  Dod  and 
Sarah  Browne  20/.  eaeli,  and  10/.  to  John  Hadky  his  grand  child,  charged 
upon  the  said  premises  in  Lawley,  "  Nevertheless,  if  the  said  Robert  Browne, 
"  my  eldest  son,  shall,  within  seven  years  after  my  decease,  pay,  or  sufiiiciently 
**  secure  to  my  executrix  or  to  the  said  several  legatees,  the  several  sums  of 
"  money  devised  to  them,  then  and  immediately  after  such  payment  or  security 
"  given,  the  entire  lordship  or  manor  of  Lawley  aforesaid  (excepting  the  estate 
"  hereby  hereafter  devised  to  the  said  Annfs  Browne,  PhiUp  Browne,  and 
"  Eleanora  Browne,  in  and  to  the  tenement  of  them  or  one  of  them  hereafter 
"  limited  and  appointed)  shall  descend  to  the  said  Robert  Browne,  my  eldest 
"  son,  as  his  lawful  inheritance ;  to  have  and  to  hold  the  said  manor  of  Law' 
"  ley,  and  all  other  the  said  premises,  (except  as  herein  is  excepted)  to  the 
"  said  Robert  Browne  and  the  heirs  of  his  body,  &c. :  and  for  want  of  such 
"  heirs,  the  right  and  reversion  of  all  and  singular  the  said  lordship  of  Lawley 
**  to  descend  to  John  Browne,  one  other  of  my  sons,  and  to  the  heirs  of  his 
"  body,  di.c."  and  so  he  limited  the  remainder  of  the  said  roanor^  lands,  6lc. 
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to  Philip  Broume,  another  of  his  sons,  in  tail ;  with  the  ultimate  remainder  to 
hM  own  right  h^irs.  *'  Except,  and  alwaye  reserved,  out  of  this  present  grant 
"  all  that  one  tenemept^  with  all  and  every  the  lands  and  appurtenances  thereto 
"  formerly  belonging,  fj^merly  known  by  the  name  of  Hunfs  and  Joneses  tenc 
"  ment,  part  whereof  is  now  in  my  own  possession,  part  in  W,  A.'s,  and  the 
*'  residue  in  the  possession  of  T»  C.  and  A.  A,:  all  which  $md  last  excepted 
"  messuage^  lands^  and  premises,  and  every  part  thereof,  I  do  hereby  give  and 
**  bequeath  unto  Anne  my  wife,  Philip  my  son,  and  Eleanora  my  daughter, 
"  for  and  during  the  term  of  the  neural  lives  of  them  the  said  Philip  and 
^'  Eleemora,  and  the  longer  liver  of  them  :  and  ader  the  decease  of  the  survi- 
"  vor  of  them  the  said  Philip  and  EUanora,  then  the  reversion  and  remainder 
*'  of  the  said  excepted  messuage  and  premises  to  remain  and  be  to  the  exeen- 
"  tors  and  assignees  of  the  said  Philip  for  the  term  of  40  years ;  he  the  said 
^*  Philip  paying  to  bis  lister  EUanora  or  her  executors  lOOZ.  for  increase  of 
/'  her  portion/'  He  then  devised  to  his  son  John  Browne  and  his  heirs  all  his 
purchased  lands  in  Morton  in  the  county  of  Salop,  habendum  to  him  and  Anne 
tb^  devisor's  wife  according  to  the  several  estates  and  uses  limited  to  either  by 
an  indenture  of  feoffment  before  executed  by  the  devisor,  dated  the  83d  ol 
October,  1&  Car.  ^ :  he  the  said  /.  B^  paying  the  legacies,  and  sums  of  money 
in  the  said  deed  expressed.  He  also  gave  to  Anne  his  wife,  or,  in  case  of  h^r 
death  or  marrying  again,  to  his  son  in  law  Jonas  Dodd  and  Elizabeth  his  wife, 
the  tenement  and  land  called  Colsemare,  pear  Lee  HaU,  in  the  parish  of  Wor^ 
thin,  and  the  lease  thereof,  for  the  remainder  of  the  term  of  99  years  determi* 
nable  upon  two  lives  in  b^ing,  in  trust  for  the  mnint^ance  and  portion  of  his 
son  Wm.  Braifine.  **  Item,  I  devise  all  my  messuages,  lands,  hereditaments, 
V  ^d  cottages  in  Weliingtonf'm  Safap,  to  my  son  Richard  Broome  and  his 
*'  heirs :  nevertheless,  if  my  eldest  son  Robert  Browne  shall  pay  to  the  said 
"  Richard  Browne  200/,  in  lieu  and  recompence  of  the  sitid  infceritanee,  then 
''  my  will  and  intept  is,  that  after  such  payment  the  estate  and  interest  of 
"  Richard  my  son  in  the  said  messpages  and  premises  shall  determine,  and 
*f  from  thenceforth  Robert  my  eldest  son  shall  stand  seised  of  all  and  every 
'*  the  said  messuages  and  premises  in  Wellington,  to  the  use  of  himself  and 
^*  his  heks.  Item,  I  give  to  the  said  Richd,  B,  my  son,  and  his  heirs,  all  my 
^'  part  of  Wr^  Daws' s  tenement  in  Admaston,  in  SaU^,  Item,  I  give  to  my 
*'  eldest  son  Robt.  B.  four  oxen  and  four  cows  out  of  my  stock  at  Lawle^. 
"  And  all  the  rest  and  residue  of  my  ^tate,  goods,  and  chattels,  real  and  per- 
".  sonaU  At  Little  Werdock,  not  formerly  bequeathed,  I  do  give  and  devise  to 
"  my  wife  Anne  Browne,  whom  I  hereby  appoint  to  be  sole  executrix  of  mj 
"  will,"  ^-c.  The  testator  died  seised  on  the  1st  of  June  1677;  and  there- 
upon Robert  his  eldest  son  ^iid  heir  entered  into  the  manor  of  Lmoley ;  and 
Anne,  Philip,  and  Eleanora  Browne  entered  into  Hmtfs  and  Jones'^  tene- 
ment. And  Robert  BrowiM  being  so  seised  of  the  manor  of  Lawky,  and 
entitled  to  Hunt's  and  Jones's  tenement,  subject,  as  to  the  latter,  to  the  estates, 
terms,  and  interests  therein  created  by  the  said  will,  in  Michaebnas  term  1677, 
suffered  a  recovery  of  the  manor  of  Lawky,  the  uses  of  which  were  declared 
to  be  to  hiuiself  in  fee.  That  Robert  Browne  being  so  seised  of  the  manor 
Of  Lawley,  and  Anne,  Philip,  apd  Eleanora  Browne  being  so  seised  oi  Hunts 
and  Jones's  tenemept,  with  remainder  to  Robert,  on  the  30th  of  April  1682, 
Robert  Browne  made  his  will',  duly  executed  and  attested,  and  thereby  devised 
to  T.  Langky  and  C.  Cludd,  all  his  personal  estate  whatsoever,  and  all  the 
manor  of  Lawky,  messuages,  lands,  and  coal-mines,  «nd  all  othei'  his  lands, 
&rG.  in  Lawley  aforesaid  in  the  parish  of  Wellington,  in  Salop,  and  also  all 
other  his  messuages,  lands,  or  tenements  whatsoever  in  Wellington  aforesaid, 
or  elsewhere  in  the  county  of  Salop,  with  their  appurtenances,  to  hold  to 
Langky  and  Cludd  and  their  h^s,  in  trust  out  of  the  personal  estate  and 
profits  of  the  premises,  or  by  the  sale  tbereoi^  to  pay  all  his  debts,  legacies, 
&o.  and  the  legacies  charged  on  his  estate  by  his  father's  will ;  and  in  case  of 
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no  sale,  to  pemiit  his  brother  Wm,  Brmau  to  receive  the  profits  of  the  pr^ 
mises  during  his  hfe»  with  a  power  of  jointuring  a  wife ;  and  after  their  de- 
eease,  to  permit  their  first  and  other  sons  (if  any)  in  saccessioD,  and  their 
heirs,  (or  in  default  of  sons,  the  daughters  of  Wm.)  to  enjoy  and  receive  the 
profits.  And  in  case  of  any  sale,  that  the  overplus  of  the  sale-money,  d&c. 
ahould  be  laid  out  in  purchasing  lands  to  the  same  uses,  &e.  And  in  default 
of  issue  of  WiUiam,  he  gave  the  remainder  of  his  said  estate  to  his  brother 
Richard  Broume  in  tail,  remainder  to  his  sister  Sarah  Browne  in  fee.  That 
Robert  Brwene,  the  last  mentioned  testator,  died  seised  on  the  1st  of  July 
1682,  without  issue ;  and  upon  his  death  Langley  and  Chidd,  by  indentures 
of  lease  and  release  of  the  30th  of  June  and  2d  of  July,  35  Car.  2,  sold  and 
conveyed  the  manor  of  Lawley,  with  the  appurtenances,  to  Thomas  Burton 
in  fee.  The  special  verdict  then  found,  that  Anne  Browne  and  Ehanora 
Browne,  in  the  first  will  named,  died  on  the  1st  of  September  1723,  whereby 
Philip  Browne,  in  the  same  will  named,  became  sole  seised  for  life  of  Hunt*s 
and  Jones's  tenement;  the  reversion  thereof  belonging  as  aforesaid.  That  in 
Hilary  term,  7  G.  2,  (1734)  the  said  Philip  Browne  levied  a  fine  sur  cogni- 
zance de  droit  come  ceo,  ^c,  with  proclamations,  of  Hunt's  and  Jones's  tene* 
ment,  to  the  use  of  Wm*  Forrester  and  his  heirs ;  who  thereupon  entered  and 
became  seised  thereof.  That  Thomas  Burton,  being  so  seised  of  the  manor 
of  Lawhy,  and  the  premises  sdd  and  conveyed  to  him  as  aforesaid,  upon  the 
28th  of  Nonember  1735,  by  his  will  of  that  date,  duly  executed  and  attested 
to  pass  real  estate,  devised  the  manor  of  Lawhy,  and  all  other  his  manors, 
messuages,  tenements  and  hereditaments  to  the  use  of  Robert  Burton,  father 
of  Robert  Burton  one  of  the  lessors  of  the  plaintiff,  for  life ;  remainder  to  W. 
Taylor  and  T.  Fowler,  d&e.  trustees  to  preserve  contingent  remainders  during 
the  life  of  R,  Burton  the  father ;  remainder  to  the  first  and  other  sons  of  R. 
B.  the  father  successively,  in  tail  male ;  remainder  to  the  use  of  the  right 
heirs  of  the  said  R,  B.  the  father.  That  Philip  Browne  died  on  the  1st  of 
July  1738.  And  that  Wm.  Forrester,  being  so  seised,  on  the  4th  of  Novtm* 
6er  1756,  by  his  will  of  that  date  duly  executed  and  attested  to  pass  real 
estates,  devised  the  premises  in  the  last  count  mentioned  {Hunt's  and  Jones's 
tenement)  to  Cfeorge  Forrester  in  tail :  and  died  on  the  6th  of  the  same  iVb- 
vember ;  on  whose  death  George  Forrester  entered  on  and  became  seised  of 
the  same  premises,  and  afterwards  suffered  a  recovery  of  the  same  in  Hilary 
term  1770 ;  and  in  Hilary  1793,  made  a  feoffment  thereof  to  V.  Vickers  in 
fee,  who  in  the  same  term  levied  a  fine  thereof  sur  cognizance  de  droit  come 
tea,  d&o.,  with  proclamations,  to  the  use  of  himself  in  fee :  and  afterwards  by 
indentures  of  lease  and  release  in  the  same  year  reconveyed  the  same  to  Oeorge 
Forrester  in  fee.  The  special  verdict  also  stated  a  recovery  suffered  as  of 
Michaelmas  term  39  Geo.  3,  with  double  voucher,  by  Robert  Burton,  one  of 
the  lessors  of  the  plaintiff,(a)  of  the  manor  of  Lawley,  d&c.  (including  in  the 
general  terms  of  description  Hunt^s  and  Jones's  tenement :)  and  that  he  there* 
upon  entered  into  the  manor  and  the  other  premises  expressed  to  be  devised  in 
the  will  of  Thomas  Burton,  (except  the  tenements  {Hunt's  and  Jones's)  in  the 
last  count  mentioned)  and  took  the  rents,  &c.  except  as  aforesaid.  That 
Thomas  Burton  died  on  the  13th  of  February  1736 ;  and  that  Robert  Burton 
the  father  died  on  the  24th  of  June  1803,  leaving  Robert  Burton,  one  of  the 
lessors  of  the  plaintiff,  his  eldest  son  and  heir  at  law ;  who  on  the  1st  of  April 
1805,  entered  on  Hunt's  and  Jones's  tenement  in  order  to  avoid  the  fine  levied 
by  Philip  Browne  and  George  Forrester,  and  afterwards  demised  to  the  plain* 
tiff,  6lc. 

This  case  was  twice  argued  very  learnedly  and  elaborately :  first,  in  Trinity 
term  last,. by  Eyton  for  the  plaintiff,  and  Abbott  for  the  defendant;  and  the 
second  time  in  Mchaehnas  term  last,  hj  Williams,  Serjt.  for  the  plaintiff,  and 

(a)  This  was  in  his  father*!  lifetime,  and  was  left  unexplained. 
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Sir  V,  Gibbs  for  the  defendant :  bnt  the  Court  in  giving  judgment,  made  so 
compendious  a  statement  of  the  arguments  and  answers  on  either  side,  upon 
the  principal  points  on  which  the  judgment  turned ;  and  entered  so  Mlj  into 
the  authorities  on  which  they  were  founded,,  that  it  would  he  superfluous  to 
detail  them.  But  several  previous 'questions  arose ;  Whether  hy  virtue  of  the 
words  of  exception  respecting  Hunt's  and  Jones's  tenement,  in  the  devise  to 
Robert  Browne^  the  testator's  eldest  son,  of  the  manor  of  LcoBley^  d&c.  the 
reversion  of  that  tenement,  after  the  deaths  of  the  tenants  for  life  and  the 
determination  of  the  term  of  40  years  for  the  benefit  of  Philip  Browne^  were 
undisposed  of  by  the  will,  and  descended  to  Robert  Browne  the  testator's 
eldest  son  in  fee ;  or  whether,  upon  the  construction  of  the  whole  will,  that 
reversion  passed  to  the  eldest  son)  as  parcel  of  the  manor  of  LawUy,  in  tail ; 
and  if  not,  whether  it  passed  under  the  subsequent  devise  to  J2tcAard.BroimM  f 
But  upon  this  last  point  it  was  observed  by  the  Court,  that  if  that  were  insist- 
ed on,  there  ought  to  be  a  venire  de  novo^  as  the  question  had  never  been  sub- 
mitted to  the  jury,  whether  the  200/.  had  been  paid  to  Richard  by  Robert 
Broume,  on  which  the  devise  to  him  depended.  On  the  discussion  of  these 
questions,  the  particular  provisions  of  the  will,  which  are  shortly  adverted  to 
in  the  statement  of  the  case,  were  commented  upon,  and  several  authorities 
were  quoted :  but  in  the  result  it  became  unnecessary  to  decide  these  ques- 
tions, and  another  which  arose  out  of  the  case,  namely,  Whether  the  recovery 
suffered  by  Robert  Broume  the  son,  supposing  he  were  only  tenant  in  tail  of 
that  reversion,  operated  to  pass  it  But  the  principal  questions,  and  those  on 
which  only  the  judgment  of  the  Court  turned,  were.  Whether,  admitting  that 
Tho.  Burton,  who  ^claimed  by  conveyahces  from  Robert  Browne,  .had  at  one 
time  the  reversion  in  fee  of  Hunfs  and  Jones's  tenement  in  him ;  such  rever« 
sion  were  devested  and  turned  into  a  right  of  entry  or  action  fay  the  operation 
of  the  fine  levied  by  Philip  Browne  the  tenant  for  life :  ipd  if  so,  whether 
such  right  of  entry  or  action  could  pass  by  Tho.  Burton's  will,  without  his 
having  made  a  previous  entry  in  his  lifetime  to  avoid  such  fine  ? 

There  was  also  another  question  on  the  first  argument,  upon  the  effect  of 
the  recovery  stated  to  have  been  suffered  by  Robt  Burton,  one  of  the  lessors 
of  the  plaintiff,  in  Mich.  1798.'  That  recovery  was  stated  at  full  length  in  the 
special  verdict,  (the  substance  only  of  the  other  recovery  and  fines  ^ing  stat- 
ed ;  a  practice  which  the  Court  commended,)  because  there  was  no  deed 
stated  to  lead  the  uses  of  it :  and  therefore  it  was  attempted  to  be  argued  that 
the  lessor  of  the  plaintiff,  who  appeared  to  vouch  and  entered  into  warranty, 
and  against  whom  there  was  judgment  of  recovery,  was  estopped  to  say  that 
the  estate  did  not  pass  out  of  him  to  the  use  of  thie  recoverer.  Though  it 
was  argued  on  the  other  side,  that  Robert  Burton,  the  lessor  of  the  plaintiff, 
appeared  then  to  be  out  of  possession :  and  that  it  did  not  thereby  appear,  nor 
was  found  by  the  special  verdict,  that  Griffiths  and  the  other  persons  who  sued 
otit  the  writ  were  seised  of  the  freehold  at  the  time ;  so  that  there  was  no 
good  tenant  to  the  prmcipe :  and  that,  at  any  rate,  where  no  deed  to  lead  the 
uses  appeared,  the  recovery  would  enure  to  the  old  uses  under  the  will  of  Thos. 
Burton,  But  no  notice  was  taken  of  this  latter  point  on  the  second  argument. 
The  Court  took  time  to  cqnsider  of  their  opinion  till  now,  when  judgment  was 
delivered  by  V 

Lord  Ellenborough,  C.  J.-r-On  the  trial  of  this  ejectment  at  the  Summer 
assizes  for  the  county  of  Saiap  1805,  and  which  was  brought  to  recover  a 
certain  tenement  called  Hunt's  and  Jones's  in  the  parish  of  Wellington  in 
that  county,  the  jury  found  a  special  verdict,  stating.  That  Richard  Browne 
being  seised  in  fee  of  the  manor  of  Lawlepy  of  which  a  certain  tenement 
called  Hunfs  and  Jones's  was  parcel,  by  his  last  will  and  testament  in  writing, 
duly  attested  so  as  to  pass  real  estates,  dated  the  32d  of  May  1677,  devis^ 
all  his  messuages,  lands,  tenements,  and  hereditaments,  and,  inter  alia,  the 
manor  or  lordship  of  Lawley,  (excepting  the  estate  thereby  after  devised  to 
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Ann  BrornntyPhiUp  Br&wne,  and  Eleanor  Browne^  in  and  to  the  tenement  to 
them,  or  one  of  them,  thereafter  limited  and  appointed,)  to  Robert  Browne  his 
eldest  son,  to  have  and  to  hold  the  same  (except  as  thereinafter  excepted)  to 
his  said  son  Robert  Browne,  and  the  heirs  of  his  body  lawfully  begotten,  with 
divers  remainders  over.  Except,  and  always  reserved  out  of  the  said  grant, 
all  that  one  tenement  known  by  the  name  of  Hunt's  and  Jones's  tenement : 
all  which  said  last-excepted  messuage,  lands,  and  premises,  and  every  part 
thereof,  he  thereby  save  and  bequeathed  to  his  wife  Ann  Browne^  Philip,  his 
son,  and  fUeanor,  his  daughter,  for  and  during  the  term  of  the  natural  lives  of 
the  said  PhiUp  and  Eleanor,  and  the  longest  life  of  them :  and  after  the  de- 
cease of  the  survivor  of  them,  the  said  Philip  and  Eleanor,  then  the  reversion 
and  remainder  of  the  said  excepted  messuage  and  premises  to  remain  and  be 
to  the  executors  and  assignees  of  the*  said  Philip  for  the  term  of  40  years, 
6lc.  That  on  the  1st  of  June  1677,  Richard  Browne,  the  testator,  died  seised, 
without  alteriiig  his  will ;  and  that  in  Michaelmas  ^erm  1677,  Rehert  Browne, 
his  eldest  son,  suffered  a  recovery  of  the  manor  of  Lawley,  the  uses  of  which 
were  declared  t6  be  to  himself  in  fee.  And  on  the  30th  of  April  1682,  made 
his  will,  duly  attested  to  pass  real  estates,  and  thereby  devised  the  manor  of 
Lawley  to  T.  Langley  and  C.  Cludd  and  their  heirs,  in  trust  to  sell ;  and 
died  on  the  1st  of  July  1682,  without  altering  his  will.  That  by  indentores  of 
lease  and  release,  dated  the  30th  of  June  and  2d  of  July  1683,  Langle^  and 
Cludd  conveyed  the  same  to  TTtomas  Burton  in  fee.  That  Ann  Browne  and 
Eleanor  Browne  died  in  1723,  leaving  PhiUp  Browne  surviving  them,  who 
thereby  became  sole  seised  of  the  said  tenement  called  Hunt's  and  Jones's 
for  the  term  of  his  life,  with  a  remainder  to  the  said  Philip  for  the  term  of 
40  years :  and  afterwards  in  Hilary  term  7  Geo.  2,  1733-4,  levied  a  fine  with 
proclamations  of  the  said  tenement  to  the  use  of  JVilliam  Forrester  and  his 
Jieirs ;  who  thereupon  entered.  That  on  the  28th  of  November  1635,  Thomas 
Burton  made  his  will,  duly  attested  to  pass  real  estates,  and  thereby  devised 
the  manor  of  Lawley  to  Robert  Burton  for  life;  remainder  to  trustees  to  pre- 
serve contingent  remainders,  d&c. ;  remainder  to  his  first  and  other  sons  in 
tail ;  which  first  son  the  lessor  of  the  plaintiff  is.  That  on  the  13th  of  FebrU" 
ary  1735-6,  Thomas  BUrton  died.  That  on  the  1st  of  July  1738,  Philip 
Browne  died.  ^  That  on  the  24th  of  June  1803,  Robert  Burton,  the  son  and 
devisee  of  Thomas  the  devisor,  died,  leaving  his  son  the  lessor  of  the  plaintiff 
his  heir  at  law,  who  entered  upon  the  tenement  in  question  on  the  Ist  of  June 
1805,  to  avoid  all  fines  levied  thereof.  That  on  the  1st  of  July  1778,  the 
term  for  40  years  in  the  premises  which  had  belonged  to  Philip  irowne,  ex- 
pired. 

This  special  verdict  has  been  twice  argued,  and  each  time  very  ably  by  the 
counsel  on  both  sides,  and  several  points  have  been  made ;  but  it  will  not  be 
necessary  to  notice  any  excepting  those  upon  which  the  opinion  of  the  Court 
is  founded ;  as  the  other  points  were  either  abandoned  in  the  course  of  the 
argument,  or  do  not  touch  the  questions,  upon  which  the  Court,  after  very 
anxious  consideration,  have  made  up  their  minds,  and  which  in  their  judgment 
will  determine  this  case.  Those  questions •  are  two;  first,  whether  the  fine 
levied  by  Philip  Browne  devested  the  estate  of  Thomas  Burton  the  reversion- 
er. And  2dly,  supposing  that  it  did,  whether  the  interest  which  remained  in 
Thomas  Burton,  after  tl^  fine  levied,  passed  by  his  will. 

For  the  plaintiff  it  was  said,  that  if  the  tenant  for  life  levy  a  fine,  the  rever- 
sioner or  remainder-man  is  not  bound  to  enter  till  the  regular  determination  of 
the  preceding  estate:  and  that  the  alienation  of  the  tenant  for  life  only  accele- 
rated the  period  of  his,  the  reversioner  or  remainderman's  right  of  entry,  but 
did  not  take  that  right  away  when  the  life  should  have  determined.  That 
it  is  no  where  said,  that  the  fine  of  a  tenant  for  life  turns  the  estate  of  the 
reversioner  into  a  right,  as  the  fine  of  tenant  in  tail  does.  That  during  the 
life  of  the  tenant  for  life  a  fine  does  not  affect  the  remainder-man.    That  there 
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18  a  distinotioii  between  alienations  which  turn  estates  to  a  tight,  and  sadi  as 
do  not  Co.  Litt.  327.  b.  That  there  can  be  no  disseisin,  unless  the  freehold 
is  taken  from  the  tenant  Litt.  sect.  279.  Ca  Litt  181.  a.  ib.  153.  And  as 
the  tenant  for  life  has  the  freehold,  he  can  by  no  act  of  his  own,  such  as  a 
fine  levied  by  himself,  be  ousted  of  the  freehold.  That  there  is  a  wide  diffe- 
rence between  a  man  being  ousted  by  the  wrongful  act  of  a  stranger,  and  the 
levying  a  fine  by  a  tenant  for  life,  who  is  not  turned  out  thereby.  That 
supposing  the  fine  could  have  the  effect  contended  for,  if  it  had  been  levied  of 
the  manor  of  Lawley,  it  could  hav6  no  such  eflfect,  as  it  was  levied  only  of 
Hvnfs  and  Jones's  tenement,  which  was  parcel  of  the  manor  of  which  Tkimas 
Burton  was  in  possession :  for  if  any  rent  had  been  reserved  for  that  tenement 
to  the  lord,  he  might  have  distrained;  Litt  sect.  590, 591.  That  a  man  can- 
not be  ousted  of  a  reversion,  so  long  as  his  tenant  b  in  possession.  Shep. 
Touch.  23.  That  rent  and  common  are  not  barred  by  a  fine ;  and  that  they 
do  not  differ  in  this  respect  from  a  reversion.  And  for  these  .reascHis  it  was 
insisted,  inasmuch  as  Thomas  Burton  died  during  the  life  of  PhiUp  Broume  the 
tenant  for  life,  (who  had  a  lawfiil  estate  for  his  life,  and  during  whose  life 
Thomas  Burton  was  not  bound  to  enter  for  the  forfeiture,)  that  Thomas  Burton 
had  such  an  interest  as  would  pass  by  his  will.  And  as  to  the  case  put  by 
Litt  sect.  416,  which  was  relied  on  for  the  defendant,  it  was  said,  that  it  is 
not  there  stated  whether  the  tenant  for  life  was  living  during  the  continual 
claim ;  but  that,  upon  comparing  the  tiext  with  the  cpnunentary  it  would  appear 
that  he  must  have  been  dead ;  and  therefore,  that  it  only  amounted  to  this, 
that  if  a  party  do  not  enter  within  five  years  after  he  is  bound  to  enter,  the 
right  will  be  bound :  but  that  it  was  no  authority  to  shew  that  the  estate  would 
be  devested  during  the  life  of  tenant  for  life.  That  the  continual  claim  .can 
only  be  necessary  to  prevent  an  entry  being  tolled :  but  that  here  Thomas  Bur- 
ton  was  not  bound  to  enter  during  PhiUp  Browne's  life :  for  which  2  Vesey 
482,  was  cited  as  an  authority.  But  if  this  were  otherwise,  it  was  contended 
on  the  authorities  of  Roe  v.  Jones,  1  H.  Black.  30.  3  Term  Rep.  94  Smith 
y.  Cofin,  2  H.  Black.  Rep.  444.  Roe  v.  Grijfiths,  1  Black.  Rep.  606. 
GoodJtitU  V.  Wood  cited  in  3  Term  Rep.  94,  and  reported  in  Willes  211,  that 
Thomas  Burton  had  an  interest  which  was  deviseable. 

For  the  defendant  it  was  on  the  other,  hand  insisted,  that  the  fine  levied  by 
PhiUp  Browne  devested  the  reversion  of  Thomas  Burton ;  leaving  nothing  in 
him  but  a  mere  right  of  entry ;  which  is  not  deviseable,  though  it  may  be 
released  :  and  in  support  of  that  position  were  cited  Shep.  Touch.  325.  Litt 
sect  347.  €o.  Litt  214.  a.  and  266.  a.  and  48.  b.  Perkins,  sect  86.  (edit  1642)^ 
and  Lord  Eldon's  doctrine  in  The  Attomey^General  v.  Vigor ^  8  Yes.  jun. 
282.  And  this  latter  case  was  distinguished  from  that  of  Roe  v.  Jones,  1  H. 
Black.  30,  and  3  Term  Rep.  94,  by  observing,  that  in  that  case  the  devisor 
devised  all  he  had  ever  bad :  but  in  this  case  the  devisor,  whose  interest  had 
been  devested  by  the  operation  of  the  fine,  had  nothing  left  in  him  which  he 
could  make  the  subject  of  devise  by  his  will.  And  to  shew  that  the  fine 
devested  the  remainder,  Litt  sect  416,  and  Lord  Cokt's  Comment  on  it,  and 
Focus  v.  Salisbury ,  Hardress  40^1 ,  2,  were  relied  on.  The  passage  in  Little^ 
touy  it  was  aaidj  proved  that  without  continual  claim  of  the  tenant  for  life,  the 
remainder-man  in  fee  could  not  enter ;  because  the  remainder  would  be  devest- 
ed by  the  fine :  and  that  in  Fhcus  v.  SaUshury  Lord  Hale  had  expressly  stated, 
that  a  fine  by  tenant  for  life  displaced  the  estate  in  remainder;  distinguishing 
between  a  fine  by  tenant  for  years,  and  tenant  for  life :  saying,  that  the  fine  of 
the  first  displaced  no  estate:  but  that  the  fine  of  the  latter  did.  And  in 
answer  to  the  argument  derived  from  the  circumstance  of  the  fine  having  been 
levied  of  Hunfs  and  Jones's  tenement,  and  not  of  the  manor ;  it  was  said, 
that  the  effect  of  the  fine  was  to  separate  that  tenement  from  the  manor  ; 
which  we  are  of  opinion  that  it  did ;  and  that  the  fine  devested  the  estate  of 
Thomas  Burton:  and  that  the  authorities  cited^vis.  Co.  Litt  251.  327.  b.  and 
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Focus  Y.  Salisbury,  Hard.  401,  are  in  point  And  that  the  answer  of  my 
brother  WU&ams fjiz,  "  That  a  remainder-man  is  not  bound  since  the  stat  4 
"  Hen.  7.  c.  24,  to  look  to  his  estate  till  the  determmation  of  the  preceding 
'*  estates,"  is  not  satisfactory :  for  though  that  statute  prevented  the  laches  of 
antecedent  remainder-men  from  prejudicing  those  who  followed  ;  as  it  did  be- 
fore the  statute  of  non-claim  34  Edw.  3.  c.  16 ;  yet  it  has  not  preserved  the 
right  of  the  subsequent  remainder-men,  by  at  all  altering  the  immediate  effect 
of  the  fine  upon  the  remainders;  but  by  giving  all  the  remainder-men  rights 
of  entry  within  five  years  after  their  respective  titles,  d&c.  should  accrue ;  and 
thereby  preventing  their  riglits  from  depending  on  the  conduct  of  the  person, 
whose  right  of  entry  accrued  immediately  on  the  forfeiture.  And  this  position 
we  think  warranted  by  the  following  cases :  Moor  71.  pi.  Id2,  cited  in  3  Co. 
78.  b.  as  Laune  and  Toker's  case.  Cro.  Eliz,  220.  8my  v.  June  and  others, 
2  Lev.  52.  WkaUy  v.  Tankard,  And  Salvin  v.  Clark,  in  Cro.  Car,  157. 
And  our  opinion  is,  that  the  effect  of  PhiUp  Browne* s  fine  was  to  devest  the 
estate  in  reversion  of  Thomas  Burton;  leaving  in  him  only  such  right  of. 
entry  as  the  forfeiture  incurred  by  reason  of  the  fine  authorized  him  then  to 
exercise :  and  if  that  should  ^ot  be  thereupon  presently  exercised  by  him, 
leaving  in  him  a  future  right  of  entry,  to  be  exercised  within  five  years  after 
the  determination  of  the  estates  for  life,  and  of  the  remainder  for  the  term  of 
40  years.  As  to  the  argument  of  my  brother  WilKams,  grounded  on  the  posi- 
tion, that  a  man  cannot  be  ousted  of  his  reversion  so  long  as  the  tenant  for 
life  is  in  the  possession :  it  is  sufficient  to  observe  ^hat  in  this  case  the  tenant 
for  life  did  not  continue  in  possession  after  the  fine  levied  ;  but  gave  to  the 
conusee  of  the  fine  a  seisin  and  possession  adverse  to  the  interests  of  the  re- 
versioner. 

Thii^  brings  on  the  consideration  of  the  2d  questiori;  which  is,  whether  such 
right  of  entry  be  deviseable :  and  we  are  of  opinion  that  it  is  not  deviseable 
For  such  right  is  certainly  not  assignable  by  the  common  law:  nor  does  it 
fatl  within  the  words  of  the  stat.  32  H.  8.  c.  1,  which  are,  ^*  having  manors, 
lands,  tenements,  or  hereditaments  ;'*  nor  of  the  stat.  34  d&  35  Hen.  8.  c.  5.  s. 
4,  which  are,  '*  Hating,  a  sole  estate  or  interest  in  fee  simple  of  and-  in  any 
"  manors,  lands,  tenements,  rents,  or  other  hereditaments,  in  possession,  revef- 
'^sion,  or  remainder."  .If  the  devise  of  Thomas  ^ur^on  were  stated  upon 
record  in  any  pleadings  at  common  law,  what  description  of  interest,  falling 
within  these  words,  could  he  be  Btated  to  have  had  at  the  time  of  the  devise? 
The  opinion  of  Lord  Eldon  in  The  Attomey-^OenercA  v.  Vigor,  8  Yes.  jun. 
282,  was  certainly  against  it :  and  the  case  of  Roe  v.  Chiffiths,  1  Black.  Rep. 
606;  Ooodtitk  v.  Wood,  Willes  211,  and  Roe  v.  Jones,  3  Term  Rep.  94,  do 
not  shew  that  such  right  of  entry  is  deviseable  :  as  in  those  cases  the  devisors 
devised  all  the  interest  they  had  ever  had.  And  Lord  Thurhw,  I  Yes.  jun.  255, 
supposed,  in  order  to  bring  executory  interests  within  the  statutes  of  wills, 
that  th6y  must  have  been  considered  as  executed  by  the  statute  of  uses  ;  which 
is  a  Very  different  interest  from  a  right  of  entry  for  the  purpose  of  re-'vesting 
a  devested  estate.  In  Corbet's  case,  1  Co.  85.  b.  "  For  the  construction  of 
'*  wills,  this  rule  was  taken  by  the  justices  in  their  arguments  ;  that  such  an 
"  estate,  which  cantiot  by  th&  rules  of  the-  common  law  be  conveyed  by  act 
''  executed  in  his  life,  by  advice  of  counsel  learned  in  the  law,  such  estate 
"  cannot  be  devised  by  the  will  of  a  man  who  is  intended  by  law  to  be  inops 
**  eonsilii:"  from  fvhence  it  may  be  inferred,  that  out  of  that  interest,  in  which  by 
act  executed  in  a  man's  life  it  is  not  possible  to  create  any  estate,  no  estate  can 
be  created  by  his  will.  And  in  Butler  and  Baker^s  case,  3  Coke  32,  a.  it  is 
said,  '*  without  question  that  which  a  man  cannot  dispose  of  by  any  act  in  his 
''life  shall  not  be  taken  for  any  of  his  manors,  &c,  whereof  he  may  devise 
''  two  parts  by  authority  given  him  by  the  statute."  And  in  Lord  Mounfjoy's 
case,  Godbolt  17  it  is  laid  down  "  that  the  sUtute  of  wills,  32  Hen.  8,  that  it 
shall  be  lawful,  d&c.  to  devise  two  parts,  &c.,  reacts  only  such  things  as  are 
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divi9ible :"  boi  a  right  of  entry  is  not  divisible;  and  therefore,  according  to 
the  teroBi  of  the  statute  and  the  authority  of  that  case,  is  not  deviaeable.  For 
these  reasons  we  are  of  opinion,  that  there  must  be  judgment  for  the  defend- 
ant And  whatever  mischief  or  hardship  may  attend  the  decision  of  this  case, 
or  may  be  expected  to  ari^  from  the  appHcstion  of  the  same  rule  tadher 
cases,  it  is  an  inoonvenienoe  which  can,  if  our  judgment  be  well  founded, 
only  be  remedied  by  positive  law.  And  the  propriety  of  applying  such  a  reme- 
dy, whereby  the  same  righU  of  entry  and  action  which  belong  to  the  heir  may 
be  extended  to  the  devisee,  is  a  question  particularly  fit  for  the  consideration 
of  the  legislature.  Upon  the  law  as  it  now  stands,  we  feel  oufHelves  obUged 
to  give  "  ' 

Judgment  for  the  Defendaiit.(l) 


The  King  v.  Sarah  Scale/ 

8EMt,568.    Juoeia,  18U7. 

Tke  Stat.  49  G.  3.  c.  119)  agsiint  illegal  lottariea,  directiiig  the  penalty  to  be  diatribated, 
l-Sd  to  the  king,  l-3d  to  tha  ialbrmar,  d(  1-3<1  to  the  peraon  apprahendtog  or  aacariag 
the  offender  :  a  oooviction  diveetins  the  {penalty  to  be  diatnbutad  aa  tAa  loia  direeU^ 
without  ascertaining  to  whom  the  laat  third  is  to  be  paid,  (the  person  being  uncer- 
tain) is  bad.  But  it  need  not  appear  that  there  was  in  fact  any  illegal  lottery,  if  it  be 
ahawn  that  the  ihoney  was  taken  fbr  that  pnrpose. 

THE  following  conviction  upon  the  stat  42  Geo.  3.  c.  119,  against  unau- 
thorized lotteries,  ^c,  was  returned  by  certiorturi  into  this  court^^'*  City  and 
Liberty  of  Westminster,  in  the  county  of  Middlesex,  to  wit — Be  it  remember- 
ed, that  on  the  4th  of  ifareA*  47  Gea  3,  dte.  At  the  pubUcHofice  ts  Great 
Marlhwtmgh'Street(a)  in  the  parish  ef  St.  James,  within  the  liberty  of  W, 
6LC.J,  Nichois  oi  Piccadilly,  dtrC.  one  of  the  overseers  of  the  poor  of  the 
parish  of  8t.  James,  within  the  said  liberty,  dtrC.  comes  before  me  P.  N.  Esq. 
one  of  the  justices  of  our  lord  the  king,  assigned  to  keep  the  peace  in  and  for 
the  said  city  and  liberty,  d&c.,  and  giveth  me  the  said  justice  to  be  informed, 
that  S,  SeaUf  of  Walker's-i^wrt,  d£.c.  within  the  liberty,  &c.  single  woman, 
after  the  passing  of  the  act  (42  Gea  3.  c- 119,)  dLC.  viz.  on  the  15th  of  FOh 
ruary  1807,  at  the  said  parish  dt^c.  did  unlawfully  receive  and  take  of  ^and 
from  Q.  May^  of  the  said  parish,  d&c.  Is.  3d. ;  and  in  consideration  thereof 
did  then  and  there  promise  and  agree  to  and  with  the  said  G.  M.  to  pay  to  him 
IZ.  Is.  upon  a  certain  event  and  contingency  relative  and  applicable  to  the 
drawing  of  a  certain  ticket  numbered  9,  in  a  certain  unlawful  game  or  lottery 
called  a  Little  Goe;  the  same  being  a  game  or  lottery  not  authorized  by  par^ 
liament ;  contrary  to  the  said  act,  d&c. :  whereby  and  by  fof ce  of  the  said 
statute  the  said  8.  SeaU  h«th  forfeited  100/.  dLc.  And  afterwards,  on  the  said 
4th  of  March  1807,  at  the  puhlic^fiee  in  Great  Marlbanmghrstreet  aforesaid, 
in  the  said  parish,  dCrC.  the  defendant  is  brought  before  roe  the  said  justice  at 
the  publuHfJice  aforesaid',  by  W.  C.  and  /.  B.  two  of  the  beadles  of  the  parish 
of  8t,  James  aforesaid,  dtc.  and  charged  before  me  with  beingguihy  of  the 
said  offence  contained  in4he  said  conqplaint  and  information.  Whereupon  I, 
the  justice  aforesaid,  do  now  here  proceed  to  inquire  and  eiamine  into  the  cir- 
cumstances of  the  case,  dLC  in  the  presence  and  hearing  of  the  defendant. 
And  thereupon,  on  the  same  day,-  Adc  id  the  FubUe^j^  in  Cfreat  MarUto- 
rcmgh-Ureet  aforesaid**  d&c.  The  conviction  then  proceeded  to  set  out  the 
evidence  given  by  the  witnesses,  whereby  it  appeared  that  the  offence  was  i 


(1)  This  judgment  was  afterwards  affirmed  on  a  writ  of  error  In  the  ExeJuquer  Chmm- 
her.    1  Taant.  678—615. 

(•)  It  was  admitted,  aftsr  some  diaaoesion,  that  this  daaonjptioa  did  not  sulBeiently^  de- 
note that  the  oonvictiMi  waa  laade  by  ona  of  the  PoUae  HftfiatratoSi  under  the  aUrt.  48 
Geo.  3.  c.  76,  Ac.  -^  -^ 
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mittecT  by  the  defendant  on  the  ISth  of  FArumry  last,  at  a  house  in  Walker^ s- 
court  in  the  pariah  of  8i,  Jamt^,  where  ahe  was  found ;  and  that  on  their 
going  there  again  on  the  4th  of  March,  the  defendant  prevented  them  by  force 
from  making  any  flirther  examination.  That  the  defendant  was  called  upon 
for  her  defence,  but  did  not  produce  any  evidence  to  prodre  that  ahe  waa  not 
guilty,  &c.  The  conviction  then  proceeded ;  "  And  thereupon  all  and  singu- 
lar the  premises  being  heard,  6lc,  it  manifestly  appears  to  me,  the  said  justice, 
that  the  defendant  ia  guilty  of  the  premises  and  offbnce  chained  upon  her  in 
and  by  the  said  complaint  and  information.  It  is  therefore  considered  by  me, 
dDC.  that  the  defendant  be  convicted,  and  she  is  by  me  the  said  justice  accord* 
ingly  convicted,  of  the  ofibnce  charged  upon  her  in  and  by  tbe  said  charge 
and  information ;  and  for  which  said  offence  I  th^  said  justice  do  adjudge  her 
the  said  8.  Scale  to  forfeit  and  pay  100/.  to  be  applied  and  diitribtaed,  when 
paid,  as  the  law  doth  direct :  and  the  said  defendant  is  now  here  by  me  re- 
quired immediately  to  pay  such  penalty  of  1002.  which  she  neglects  and  refu- 
ses to  do :  therefore  I  the  said  justice  do  adjudge  the  sliid  defendant  to  be  com- 
mitted to  Tothillfields  Bridewell,  there  to  remain  for  aix  calendar  months, 
without  bail  or  mainprize,  and  without  appeal,  or  until  such  penalty  of  1002. 
shall  be  satisfied.  In  witness,  dirC.  at  the  Public-office  in  Ortai  Marlborough' 
street;*  dtc 

Marry  at  took  several  objections  to  the  conviction,  the  principal  of  which 
arose  on  the  5th  section  of  the  act ;  directing  the  penalty  to  be  applied,  one- 
third  to  the  king,  another  third  to  the  use  of  the  informer  or  informers,  and 
the  remaining  third  to  the  person  or  persons  apprehending  or  securing  the 
offender.  And  the  last  description  of  persons  being  uncertain,  he  contended 
that  the  justice  having  only  adjudged  the  distribution  of  the  penalty  as  the 
law  directs,  without  specifying  to  whom  in  particular  the  last  third  should  be 
paid,  the  conviction  was  bad  for  uncertainty :  and  he  referred  to  Rex  v.  Dimp" 
sey,  2  Term  Rep.  96,  as  in  point.  There  the  objects  of  the  distribution  were 
certain,  namely,  the  party  grieved,  and  the  poor  of  the  parish ;  but  the  propor- 
tion to  each  waa  left  in  the  discretion  of  the  magistrate:  here  the  proportions 
are  certain,  but  the  persons  are  not  all  ascertained :  the  principle  is  the  same. 
Here  also  an  additional  inconvenience  would  ensue  to  the  defendant ;  who 
cannot  tell  to  whom  to  pay  the  penalty,  in  order  to  get  discharged ;  and  it  can 
only  be  paid  to  those  to  whom  it  is  given  by  the  act.  It  is  not  even  stated  in 
fact  who  6\6  ty^prehend  or  secure  the  defendant :  and  it  cannot  be  implied  from 
the  term  used,  that  she  was  brought  before  the  magistrate  by  the  two  beadles. 
In  Ret  V.  Priest,  6  Term  Rep.  536,  a  4;onviction  adjudging*  a  distribution  of 
part  of  a  penalty  which  the  statute  on  which  it  assumed  to  be  founded  directed 
to  be  paid  to  the  poor  of  the  parish,  to  be  paid  to  the  poor  of  the  township, 
was  held  void.  And  in  Rex  v.  Hall,  Cowp.  60,  a  commitment  in  execution  on 
the  Stat.  6  G.l.  c.  48.  8.  1,  against  cutting  down  ash  timber  trees,  for  liot  pay- 
ing the  penalty  and  charges  of  conviction,  was  held  bad,  because  the  magis- 
trate had  not  ascertained  what  the  amount  of  tbe  charge  was.  Another  objec- 
tion was,  that  it  did  not  appear  that  there  waa  any  Little  Goe,  4&c.  But  it  was 
answered  that  it  was  sufficient  that  the  money  was  taken  for  that  purpose. 

The  Comwum  Serjeant,  contra,  contended  that  the  act  having  directed  to 
whom  and  in  what  proportion  tbe  respective  shares  should  be  distributed,  it 
waa  enough  for  the  conviction  to  adjudge  that  it  should  be  distributed  as  the 
law  directs,  according  to  The  Queen  v.  Barrett,  Balk.  963.  And  that  if  no 
persons  could  claim  the  3d  share  given  to  the  person  or  persons  apprehending 
or  aecuring  the  defendant,  by  bringing  themselves  within  that  description,  that 
share  would  remain  in  the  Crown ;  and  that  a  paymeyit  to  the  magistrate  or 
gaoler  for  the  Crown  would  be  deemed  sufficient  payment  by  the  defendant  to 
entitle  herself  to  be  discharged.  But  he  also  sug^^ed  that  the  two  beades 
who  are  stated  to  have  brought  the  defendant  heme  the  magistrate  answered 
the  description  of  persons  securing  her. 
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Marryat  in  reply  observed,  that  the  act,  by  limitiBg  specifically  one  third  of 
the  penalty  to  the  Crown,  negatived  its  claim  to  any  other  third :  and  that 
there  was  no  authority  given  either  to  the  magistrate  or  the  gaoler  to  receive 
the  third  share  of  the  persons  apprehending  or  securing  the  offender.  After 
consideration  for  a  few  days, 

Lord  Ellenborough,  C.  J.  delivered  the  opinion  of  the  Court. 

This  was  a  conviction  before  a  magistrate  of  the  county  of  ifti2(iZe5«r,  npoD 
an  information,  for  an  offence  under  the  stat.  42  Geo.  3.  c.  119.  s.  5,  made 
"  for  the  suppression  of  games  and  lotteries  not  authorized  by  law."  The  act 
directs,  '*  that  where  the  party  accused  shall  be  convicted  of  the  offence,  and 
such  penalties  (i.  e.  of  100/.)  shall  not  be  immediately  paid,  it  shall  be  lawful 
for  the  magistrate  to  commit  the  offender  to  prison  for  any  i^pace  of  time,  not 
exceeding^x  calendar  months,  nor  less  than  one  calendar  month,  without  bail 
or  mainprize,  and  without  appeal,  or  until  such  penalty,  shall  be  satined." 
And  further  directs  *'  that  every  such  penalty,  when  paid  upon  conviction, 
"  shall  go  and  be  applied,  one-third  thereof  to  his  majesty ;  one-third  thereof 
"to  the  use  of  the  informer  or  infbrtners;  and  the  other  third  thereof  to  the 
"  person  or  persons  apprehending  or  securing  such  offender  or  offenders." 
The  ipforraation  and  evidence  given  in  support  of  the  same,  as  stated  in  the 
conviction,  appear  to  have  warranted  the  magistrate  in  drawing  therefrom  the 
conclusion  he  did ;  viz.*  that .  the  defendant  was  guilty  of  the  offence  charged 
upon  her.  The  conviction  then  further  proceeds  in  these  words :  "  It  is 
^  therefore  considered  by  me,  the  said  justice,  that  the  said  Sarah  SeaU  be 
"  convicted,  and  she  is  by  me,  the  said  justice,  accordingly  c&twicted  of  the 
"  offence  charged  upon  her  in  and  by  the  said  charge  and  information :  and 
"  for  which  said  offence  I  the  said  justice  do  adjudge  her  the  said  Sarah  Stale 
"  to  forfeit  and  pay  the  sum  of  1002.,  to  he  applied  and  distributed,  when  paid, 
"  as  the  law  doth  direct,"  It  then  proceeds  to  state;  that  she  was  required  to 
pay  the  penalty  immediately,  which  she  neglected  and  refused  to  do ;  and  was 
thereupon  committed  to  priton  for  six  c^endar  months,  &c. ;  in  the  terms 
directed  by  the  act.  It  has  been  argued,  on  the  authority  principally  of  The 
King  T,  Dimpsey,  2  Term  Rep.,9>6,  that  this  conviction  is  bad,  inasmuch  as 
it  contains  no  adequate  adjudication  in  respect  to  the  penalty,  so  as  to  render 
it  properly  applicable  and  distributable  amongst  the  several  objects  of  such  dis- 
tribution! under  the  act  of  parliament:  the  words  of  the  conviction  being  only, 
"  to  he  applied  and  distributed,  when  paid,  as  the  law  directs"  And  although 
a  judgment,  quod  convictus  est,  et  forisfaciai,  or  even  perhaps  quod  convictus 
est  alone,  may,  as  was  held  in  The  King  v.  Chandler,  (Saik.  378,)  be  suffi- 
cient, where  the  statute,  acting  upon  the  facts  stated  in  the  conviction,  is  com* 
petent  of  itself  to  carry  the  conviction  into  full  unequivocal  execution  and 
effect ;  it  is  otherwise  where  the  immediate  legal  consequences  of  the  convic- 
tion are  made  by  the  statute  to  depend  upon  the  discretionary  judgment  of  the 
Court.  If  the^refore  the  punishment  which  is  to  follow  upon  conviction  be 
either  discretionary  as  to  its  kind ;  or  being  certain  in  its  kind,  (as  a  pecuni- 
ary petialty,  for  instance,)  is  uncertain  in  its  amoimt;  or  where,  being  certain 
in  its  amount,  either  the  particular  description  of  persons,  amongst  whom  the 
distribution  is  to  take  place,  is  uncertain',  or  the  individuals  answering  such 
particular  description,  and  to  whom  shares  of  the  penally  are  to  be  assigned, 
are  in  any  manner  the  subject  of  discretionary. selection  and  appointment;  in 
all  such  cases,  the  magistrate  cfr  court,  before  whom  such  conviction  is  had, 
must,  at  the  time  of  the  adjudication,  actually  exercise  his  or  their  discretion 
upon  these  particulars^  and  thereby  ascertain  what  would  otherwise  remain 
wholly  undecided  and  uncertain.  In. the  present  instance,  the  mere  adjudica- 
tion of  a  conviction  of  the  offence,  and  of  a  forfeiture  of  the  penalty  of  100/. 
to  he  distributed  as  the  law  directs,  leaves  it  wholly  undecided  whether  there 
exist  in  this  case  the  last  of  the  three  descriptions  of  persons,  amongst  whom 
the  penalty  is  to  be  distributed  under  the  act ;  viz.  "persons  apprehending  or. 
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securing  the  ofender.^^  This  description  is  not  specifically  and  in  terms  applied 
to  any  person  or  persons  whatever  on  the  faee  of  this  conviction  :  it  is  there- 
fore l^il  to  be  supplied  by  argument  and  inference,  whether  there  be  any  such 
persons  in  this  case  to  whom  the  description  in  the  act  of  parliament  applies ; 
and  whether .  the  two  pers(His,  by  whom  the  offender  is  stated  to  have  been 
brought  before  the  convicting. justice,  were  understood  by  him,  and  must  in 
legal  construction  be  considered  .by  us,  as  having  been  meant  by  him  to  take 
that  one-third,  part  of  tba  penalty,  which  the  act  assigns,  eo  nomine,  to  '*  per- 
sons apprehending  or  securing  the  offender."  .  Nor  can  the  want  of  this  neces- 
sary ascertainment  of  the  objects  of  distribution  be  obviated  or  supplied  in  the 
way  suggested  by  Mr.  Common  Serjeant ;  t.  e.  by  considering  the  whole  pe- 
nalty as  vested  in  the  Crown,  in  the  first  instance,  by  the  adjudicati^re  of  the 
forfeiture ;  and  all  of  it  as  still  remaining  in  the  Crown,  which  does  not  on 
the  face  of  the  conviction  appear  to  be  taken  out  of  it,  and .  by  subsecjuent 
adjudication  thereof  to  belong  to  any  other  persons  well  entitled  under  the  act 
to  a  definite  portion  or  portions  of  it.^  For  the  question  still  recurs,  whether 
any  persons  do  or  do  not  appear,  upon  the  face  of  the  conviction,  to  whom  the 
required  description  properly  applies :  so  as  that,  in  the  absence  of  all  such 
persons,  the  whole  may  be  considered  as  belonging  to  his  majesty :  a  point  not 
only  material  to  be  distinctly  ascertained,  as  between  the  Crown  and  such  par- 
ties ;  but  also  as  between  the  person  convicted,  and  the  several  parties  inte- 
rested in  the  proportions  into  which  the  penalty  is  directed  to  be  divided,  with 
a  view  to  the  due  and  convenient  satisfaction  and  payment  afterwards  of  the 
penalty  itself  by  the  person  convicted.  On  the  ground  therefore,  of  the  uncer- 
tainty which  appears  upon  the  face  of  this  conviction,  as  to  the  objects  of 
that  distribution  of  the  penalty  which  the  act  requires  to  take  place,  we  are  of 
opinion  that  the  conviction  is  defective,  and  cannot  be  sustained. 

Conviction  quashed. 


Gould  and  Others  v.  Robson  and  Keymer. 

8  East,  576.    Jqne  16, 1807. 

If  the  holder  of  a  bill  of  exchange  when  doe,  after  taking  part  payment  from  the  accep- 
tor, agree  to  take  a  new  acceptance  from  him  for  the  remainder,  payable  at  a  future 
date,  and  that  in  the  mean  time  the  holder  shall  keep  the  original  bill  in  his  bands  lis  a 
security ;  such  agreement  amounts  to  giving  time  and  a  new  credit  to  the  acceptor,  and 
discharges  the  indoraer,  who  was  no  party  to  such  agreement ;  though  the  drawer 
might  have  had  no  effects  in  the  hands  of  the  acceptor. 

ONE  Hudson  drew  a  bill,  dated  the  29th  of  September  1806^  for  766Z.,  at 
three  mouths,  on  Iselin,  which  was  accepted  by  him,  and  was  payable  to  Rich- 
ardson Of  order ;  who  indorsed  it  to  the  defendants :  and  these  indorsed  it  to 
the  plaintiffs) ;  who  held  it  when  it  became  diie,  and  applied  to  the  acceptor  for 
payment,  and  agreed  to  receive  from  him  about'  half  the  amount,  and  to  draw 
a  bill  on  him  for  the  remainder,  payable  at  a  future  short  date,(a)  which  he 
accepted :  and  that  until  such  last  mentioned  bill  was  paid,  they,  the  plaintiffs, 
should  keep  the  original  bill  in  their  hands. as  a  security.  And  the  second  bill 
being  afterwards  dishonoured  by  the  acceptor,  the  plaintiffs,  the  indorsees  of 
the  original  bill,' brought  this  action  on  the  bill  against  the  defendants  as  indor- 
sers ;  ^ho  resisted  payment,  on  tlie  ground  that  the  plaintiffs  liad  given  time 
to  the  acceptor,  by  which  they  were  discharged.  To  this  it  was  answered,  that 
the  plaintiffs  had  only  endeavoured  to  get  as  much  as  they  could  from  t)ie 
acceptor,  which  was  so  much  in  discharge  of  the  indorsers  ;^  and  that  the  delay 
that  had  intervened  was  in  attempting  to  secure  the  remainder.  And  the 
plaintiffs  also  attempted  to  shew,  ,that  no  injury  in  fact  had  arisen  to  the  de- 

(a)  Qk.  a  month. 
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fendants  from  the  delay ;  for  that  there  was  cron  paper  existing  at  the  time 
between  the  letter  and  the  acceptor.  But  this  was  denied  by  the  defendants ; 
and  the  evidence  did  not  go  to  shew  how  the  balance  of  that  accoant  stood. 
Bat,  on  the  other  ground,  it  appeared  to  Lord  JEUenboratigh  at  the  trial  merely 
as  a  case  of  getting  part  payment  fVoni  the  acceptor,  without  any  injurious 
laches  on  the  part  of  the  plaintiflb  to  the  prejudice  of  the  defendants :  and 
under  that  impression  a  rerdict  was  found  for  the  plaintiffii.  The  abo?emen-' 
tioned  facts  were,  however,  afterwards  brougl^  neatly  before  the  Courts  disen- 
tangled from  thecdlateral  circumstances  of  the  case,  upon  a  motion  for  a  new 
trirf  by 

The  Attamey^General,  (with  whom  was  Marr^at)  who  shewed  that  this 
amounted  to  a  giving  time  to  the  acceptor  by  the  holders  of  the  bill,  which 
precluded  them  from  resorting  afterwards  to  the  defendants,  as  indorsers :  for 
the  situation  of  the  latter  was  thereby  altered ;  they  not  having  an  opportunity 
of  enforcing  their  claim  upon  the  acceptor,  so  soon  as  they  would  otherwise 
have  had,  if  they  had  had  earlier  notice  of  the  dishonour  of  the  bill.  And  he 
referred  to  Tindal  v.  Brown,  1  Term  Rep.  167,  for  the  general  rule,,  that  if 
the  holder  give  time  to  the  acceptor  of  a  bill  after  it  is  dishonoured,  the  in- 
dorser  is  thereby  discharged :  and  to  Rta  v.  Berringtan^  2  Yes.  jun.  540, 
where  it  was  held,  that  an  obligee  of  a  bond  with  a  surety  (which  he  assim- 
ilated to  the  case  of  an  indorser  who  was  surety  to  the  indorsee  for  the  accep- 
tor) taking  notes  from  the  principal  and  giving  him  further  time,  without 
communication  to  the  surety,  discharged  the  latter,  whose  situation  was  there- 
by altered  :  also  to  Walwyn  v.  St.  Qtitntiii,  i  Bos.  ^  Pull.  652, 5,  and  English 
v.  Darley,  2  Bos.  6l  Pull.  61,  where  the  entering  into  a  new  agreement  with 
the  acceptor  for  securing  the  payment  of  the  bill  was  considered  as  a  discharge 
by  the  holder  of  the  other  parties  on  the  bill* 

A  rule  nisi  having  been  granted ;  Lord  EUenbarough,  C.  J.  after  reporting 
the  facts,  said,  that  his  opinion  had  been  formed  at  the  trial  upon  considering 
this  merely  as  a  case  of  part  payment  by  the  acceptor ;  which  of  itself  would 
not  have  discharged  the  indorser ;  but  that  if  the  holder  had  made  any  bargain 
with  the  acceptor  for  giving  him  further  time  for  payment,  as  the  case  now 
appeared  to  be;  thereby  not  only  binding  himself  but  all  others  whose  names 
were  upon  the  bill  from  suing  upon  it  while  it  was  in  his  hands;  he  put  the 
indorsers  in  a  different  situation  from  what  they  were  entitled  to  be  in ;  and 
could  not  therefore  refer  back  to  them,  when  the  acceptor  failed  to  fbfil  the 
new  contract  he  had  entered  into  with  him. 

Park  and  Bowen  however  still  pressed  to  shew  cause  against  the  role;  al- 
leging that  the  acceptor  having  no  effects  of  the  drawer's  in  his  hands ;  but 
this  being  merely  an  accommodation  bill  between  those  two ;  no  injury  could 
arise  to  the  drawer  or  indorsers  from  the  delay ;  which  differed  this  from  the 
other  cases.  They  admitted,  that  it  had  been  ruled  in  Tinddl  v.  Brawn,  that 
if  time  were  given  to  the  acceptor,  it  discharged  the  indorser,  though  the  prin- 
cipal point  there  was  as  to  the  reasonableness  of  the  time :  and  that  this  was 
followed  up  by  English  v.  tXarUy ;  but  it  did  not  appear  in  the  latter  case  but 
that  the  indorser  might  have  been  damnified  by  the  giving  time  tathe  acceptor. 
In  the  subsequent  case,  however,  of  Clarke  v.  Devlin,  3  Bos.  6l  Pull.  963, 
the  Court  of  C.  P.  held,  that  if  the  holder  gave  notice  to  the  drawer  of  his 
intention  to  take  a  security  from  the  acceptor,  and  the  drawer  made  no  objec- 
tion ;  that  should  not  discharge  him ;  because,  as  some  of  the  Judges  there 
said,  the  drawer  was  not  injured ;  and  that  the  grouted  of  discl\arge  in  these 
cases  was,  that  the  holder  by  giving  time  to  the  acceptor  did  an  act  by  which 
the  drawer  was  injured.  But  the  drawer  cannot  be  injured  where  he  had  no 
effects  in  the  hands  of  the  acceptor  at  the  time ;  and  therefore  the  principle  of 
those  cases  does  not  apply  to  the  present.(l) 

(1)  It  ii  to  be  obierved,  howevor,  that  Ihis  action  was  not  againit  the  drawer,  but  the 
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Lord  Ellsnborouoh,  C.  J.  How  cut  a  roan  be  eaid  not  to  be  injuFed,  if 
his  means  of  suing  be  abridged  by  the  act  of  another  ?  If  the  plaintiffs^  hold- 
ers of  the  bill,  had  called  immediately  upon  the  defendants  for  payment  as 
soon  as  the  bill  was  dishonoured,  they  might  immediately  have  sued  the  acceptor 
and  the  oth^r  parties  on  the  bill.  I  had  some  doubts  at  the  trial,  but  am  in- 
clined to  think  now  that  time  was  given.  The  holder  has  the  dominion  of  the 
bill  at  the  time :  he  may  make  what  arrangements  he  pleases  with  the  acceptor ; 
but  he  does  that  ^t  his  peril-:  and  if  he  thereby  alter  the  situation  of  any  other 
person  on  the  bill  to  .the  prejudice  of  that  persoui  be  cannot  afterwards  pro- 
ceed against  him.  As  to  the  taking  part  payment^  no  person  can  bbject  to  it, 
because  it  is  in  aid  of  all  the4)(hers  who  are  liable  upon  the  bill  :(1)  but  here 
the  holder  did  something  more :  he  took  ^a  new  bill  from  the  acceptor,  and  was 
to  keep  the  original  bill  till  the  other  was  paid.  That  is  an  agreement  that  in 
the  meantime  the  original  bill  should  not  be  enforced:  such  is  at  leasts  the 
effect  of  the  agreement ;  and  therefore  I  think  time  was  given.  His  Lordship 
then  observed,  that  in  strictness  the  defendants  were  entitled  to  enter  a  nonsuit, 
the  objection  having  been  taken  at  the  trial :  but  that  if  the  plaintiff's  counsel 
thought  he  covld  alter  the  present  state  of  the  facts  upon  a  new  trial,  he  might 
take  it  in  that  shape  t>n  payment  of  costs.  This,  however,  was  afterwards 
waived,  as  I  was  informed,  and  judgment  of  nonsuit  was  entered.    . 


Webford  v.  Todd. 

8Ei|8t,5ei.    Jane  17, 1807. 


By  sUt.  44  G.  3-  c.  98,  schedule  B^  the  duty  which  before  was  laid  on  horses  let  to  hir^  to 
travtlUng  post  by  tbamije  or  stage,  is  now  laid  on  horses  let  to  hire  to  irmvel  ^  the 
nUU  or  stage :  and  persons  licensed  by  schedule  A.  of  that  act  to  let  horses  to  hire  to 
trmvel  post  by  the  mile  or  stage  must  account  fbr  the  duty  according  to  schedule  B.  on 
such  lettings  to  hire  as  are  therein  mentioned*  But  qu»re  as  to  lettings  to  hire /or  ike 
day  to  go  to  certain  places  and  back  again. 

THIS  was  an  action  of  assumpsit  brought  by  the  plaintiff,  as  farmer  of  the 
post  horse  duties,  to  recover  from  the  defendant  the  sums  of  35.  3^.  and  Is. 
9d.  as  the  duties  due  from  him  to  the  plaintiff  on  the  several  lettings  of  a 
horse  in  manner  aftermentioned.  At  the  trial  before  Lord  EUenborough  at 
the  sittings  at  Westminster^  w  verdict  was  taken  for  the  plaintiff  for  3s.  3(f. 
on  the  first  count,  and  Is.  9df.  on  the  second  count,  subject  to  the  opinion  of 
this  Court  on  a  case  reserved  ;  which,  after  the  first  argument,  was  by  desire 
of  the  Court  turned  into  a  special,  verdict,  in  substance  as  follows : 

The  plaintiff,  at  the  respective  .times  of  letting  to  hire,  and  using  of  the  horses 
aftermentioned,  and  pf  the  charging  to  and  receiving  from  /.  Langley  and  O, 
Caryndon,  aftermentioned  the  respective  si^ms  of  money  aftermentioned,  was, 
according  to  the  form  of  the  statute,  the  farmer  and  collectpr  of  the  du- 
ties impeded  by  the  statute  or  statutes  in  such  case  made,  in  respect  ef  (d^erj 
horse  hired  by  the  miie  or  stage  to  be  used  in  travelling  in  Chreat  Britain^  for 
every  mile  such  horse  was  hired  to  travel;  atid  in  respect  of  every  horse 
hired  for  a  less  period  of  time  than  98  successive  days  for  drawing  on  any  pub- 
lic road  any  carriage  used  in  travelling  post,  or  otherwise;  which  accrued  or 
became  payable  af  the  times  when  and  the  places  where  the  said  horses  here- 
inafter mentioned  were  respectively  so  let,  hired^  and  used;  and  is  enti- 
tled to  the  respective  sums  of  3s.  2d.  and  Is.  9d.  as  such  duties,  if  the  de- 
fendant be  liaUe  to  pay  the  same.    The  defendant,  being  a  person  usually  let- 

indorser,  and  want  of  effects  of  the  drawei*  in  the  hands  of  the  acceptor  is  never  an  ex- 
cuse fbr  laches  in  relation  to  the  indorser.     Wilkes  v.  Jmoks,  Peake's  €a.  903.    Sosrfo- 
rough  T.  Harris^  1  Bay  176. 
(I)  Vids  James  v.  Badgers^  1  Johns.  Ca.  131.    Chitty  <m  Bills  23i;  Story's  sdit 
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ting  horses  to  hire,  was,  at  each  of  those  times,  a  person  who  had,  according 
to  the  form  of  the  statutes  in  such  case  made,  taken  out  a  licence, 
which  was  then  in  force,  and  was  then  duly  licenced  to  let  to  hire  any  horses 
for  the  purpose  of  travelUng  post,  by  the  mile,  or  from  stage  to  stage,  and  also 
to  let  to  hire  for  a  day,  or  any  less  period  of  time  than  28  successive  days,  any . 
horses  for  drawing  any  carriage  used  in  tra?eliing  post  or  otherwise.  As  to 
the.  letting  mentioned  in  the  first  count,  the  jury  found,  that  on  the  29th  of 
May  1806,  KiBath  in  the  county  of  iSStm^se/,  J.  Langley,  hired  of  the  defend- 
ant, who  let  to  hire  to  him,  a  horse  to  be  us^  in  traveling,  and  to  travel  26 
miles  in  the  following  manner  ;  viz.  J.  Langley  then  and  there  informed  the 
defendant  that  he  wanted  to  hire  a  horse  of  him  for  the  then  next  day  ;  upon 
which  the  defendant  then  and  there  zaVeA  Langley,  whether  the  said  horse  was 
to  go  upon  that  occasion  from  Bath :  to  which  Langley  answered,  that  he  want- 
ed to  ride  the  same  to  Hinion  Blewett,  13  miles  from  thence,  and  back  again 
from  Hinton  Blewett  to  Bath  the  same  day :  whereupon  the  defendant  said  to 
Langley,  very  well ;  you  shall  have  a  good  horse^  and  I  shall  charge  you  65. 
for  the  same :  which  Langley  then  and  there  agreed  to.  And  the  horse  was 
accordingly  Jet  and  hired  by  the  said  parties  respectively ;  and  was  on  the 
then  next^ay  used  by  Langley  under  that  hiring  in  travelling,  by  his  riding  it 
from  Bath  to  Hinton  Blewett  and  back  again  (the  distance  between  the  two 
places  being  13  miles)  on  a  public  road,  and  was  kept' by  him  for  that  purpose 
the  greatest  part  of  the  day.  And  the  defendant  afterwards  on  the  same  day 
charged  to  and  received  from  Langley  the  said  5s,  for  the  same.  As  to  the 
second  hiring,  laid  in  the  second  count,  the  jury  found  that  on  the  31st  of 
May  1806,  at  Bath,  O,  Coryndon  hired  of  the  defendant,  who  let  to  hire  to 
him,  another  horse  to  be  used  in  travelling,  and  to  travel  14  miles  in  the  fol- 
lowing manner ;  viz.  to  ride  from  Bath  to  Bradford,  a  space  of  7  miles,  and 
back  again  from  Bradford  to  Bath;  for  which  the  defendant  was  to  be  paid 
4s.  by  Coryndon,  And  the  horse  was  on  the  same  day  used  by  Coryndon  under 
the  lastmentioned  hiring  in  travelling,  by  his  riding  on  the  same  from  Bath  to 
Bradford,  and  back  again  to  Bath,  on  a  public  road ;  the  distance  between 
Bath  and  Bradford  being  7  miles.  And  the  defendant  afterwards  on  the  same 
day  charged  to  and  received  from  Coryndon  the  said  45.  for  the  same.  The 
jury  then  found  that  the  defendant  at  the  proper  time  and  place,  delivered  in 
to  the  plaintiff,  as  the  farmer  and  collector  of  and  entitled  to  the  duties,  his 
stamp-office  weekly  account  of  the  duties  imposed  by  the  statutes  on  horses  let 
to  hire  by  and  hired  of  him  by  the  mile  or  stage  to  be  used  in  travelling  in  6r. 
B,,  which  accrued  in  the  week  in  which  the  same  horses  were  so  let  to  hire 
and  used  as  aforesaid ;  and  did  not  account  for  or  pay,  nof  hath  accounted  for 
or  paid,  to  the  plaintiff  Welsford  any  duty  whatsoever  in  respect  of  the  same 
horses  so  let  to  hire,  6lc,  That  the  said  horses,  before  either  of  them  had 
been  so  let,  hired,  or  used  as  aforesaid,  but  in  the  same  year,  had  been  return- 
ed by  the  defendant  to  the  assessor  under  the  stat.  43  Geo.  3.  c.  161,  and  45 
Geo.  3.  c.  13,  as  horses  kept  for  the  purpose  of  letting  to  hire,  in  order  that 
the  defendant  might  be  assessed  for  the  same  under  those  statutes ;  and  .the 
defendant  had  been  rated  and  assessed  for  the  same  under  those  statutes,  viz. 
under  schedule  E.  annexed  to  th^  last  of  those  statutes ;  and  had  paid  to  the 
assessor  for  the  king's  use  fot  the  year  in  which  the  same  were  so  let,  hired, 
and  used  as  aforesaid  2/.  8s.  for  each  of  those  horses.  That  the  said  horses 
have  not,  either  of  them,  ever  been  let  by  the  defendant,  saVe  as  aforesaid,  be- 
fore the  commencement  of  thb  action,  which  was  commenced  on  the  17th  of 
June  1806. 

Afler  the  decisicm  of  the  case  of  The  King  v.  Tooley,  3  Term  Rep.  69, 
upon  the  stat.  26  Geo.  3.x.  61.  s.  4,  that  the  letting  of  a  horse  to  hire  (which 
in  that  case  was  by  a  butcher  in  a  town  to  a  neighbour  of  his,  an  officer  of 
the  spiritual  court)  for  the  purpose  of  going  upon  business  from  one  town  to 
another  and  back  again  on  the  same  day,  was  qot  such  a  letting  to  hire  for 
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the  purpose  of  iraotlUng  past,  within  the  popular  sense  of  those  words,  as 
subjected  the  owner  of  the  horse  to  the  penalty  imposed  bj  that  act  for  want 
of  taking  out  a  licence  for  that  purpose ;  the  case  of  The  King  v.  Swift{a) 

(a)  The  follbwing  note  was  fhmisbed  to  the  counsel  in  the  caute,  as  having  been  taken 
bjT  a  short-hand  writer. 

The  King  v.  Swift. 
Exchequer,  Mich.  30  Geo.  3. 

THIS  was  a  scire  facias  in  tbe  Exchequer  upon  the  bond  entered  into  by  the  defendant 
under  the  stat.  25  Geo.  3.  c.  51,  on  receiving  his  licence  to  which  he  pleaded  perform- 
ance; and  the  Jittorney-GeneraliD  the  replication  assiened  several  breaches  upon  letting 
of  horses  to  gdfrom  Liverpool  to  Preston^  and  other  short  distance^,  within  the  limits  of 
the  act  for  regulating  the  Liverpool  hackney  coaches.    After  full  argument, 

Etre  Ch.  B.  gave  judgment. — The  question  in  this  case  will  depend  principally  upon< 
the  construction  of  the  42d  section  of  tne  stat.  35  Geo.  3.  c.  51,  imposing  duties,  nrst,  on 
horses  hired  by  the  mile  or  stage ;  secondly  on  hofses  hired  for  a  day  or  any  less  period 
of  time,  for  drawing  on  any  public  road  any  coach  or  other  carriage  used  in  travelling 
post.  It  is  to  be  observed  that  the  language  of  this  section  is  as  general  as  it  can  be  ] 
every  horse  hired  by  the  mile  or  stage  shall  be  deemed  to  be  travelling  posL  If  it  is  to 
be  restrained  to  a  particular  sense,  not  every  horse  hired  by  the  mile  or  stag%  but  certain 
horses  hired. by  the  mile  or  stage. for  particular  purposes,  are  to  pay  the  duty.  The  con- 
text must  not  only  support  but  demand  such  a  restriction  ;  especially  as  the  words  de- 
scribing the  purposes  of  the  hirine  are  here  omitted  for  the  first  time,  and  therefor^  it 
should  seem  studiously  omitted.  If  we  look  back  to  the  context,  it  will  be  very  clearly 
seen,  that  the  great  object  of  taxation  was  trapelling  post  In  its  popular  sense  ;  which 
popular  sense  agrees  with  the  legislative  definition  of  the  term  travelling  post  in  the  act 
of  the  8  Ann.  travelling  several  stages  on  a  post  road,  and  changing  horses ;  except 
that  the  |iopular  sense  does  not  require  that  the  road  should  be  a  post  road.  It  must  be 
admitted  that  the  regulations  of  the  act  have  this  object  in  view  throughout  all  tbe  clauses, 
particularly  the  32d  and  33d  sections.  But  though  the  aggregate  of  the  several  stages  to 
be  travelled  is  to  make  the  fund  of  the  duty  productive,  the  duty  itself  is  charged  upon 
every  separate  hiring  by  the  ata^e :  and  this  manner  of  charging  the  duty  is  at  once 
breaking  the  chain  and  reducing  it  to  the  several  links  of  which  it  was  composed.  And 
suppose  the  42d  section  had  not  been  to  be  found  in  the  statute,  I  conceive  that  even  the 
popular  sense  of  travelling  post  must  have  been  relaxed,  and  that  it  could  not  have  been 
necessary,  to  make  the  duty  attach  upon  the  hiring  to  go  one  stage,  that  the  person  hiring 
should  go  on  another  staze,  or  change  horses;  and  that  hiring  by  the  stage,  for  one  stage, 
would  have  been  deemed  a  hiring  to  be  used  in  travelling  post.  If  I  had  sent  for  hack- 
ney horses  to  draw  my  chaise  to  Hounsloio,  the  duty  would  nave  attached  upon  that  stage 
whether  I  had  staid  there  or  proceeded ;  I  may  add,  whether  the  chaise  were  fitted  as  a 
litter,  and  I  were  to  take  six  hours  in  eoing,  or  whether  the  horses  flew  with  mei  If  that 
be  so,  I  find  nothins  left  in  the  idea  of  hiring  horses  by  the  stage  to  be  used  in  travelling  ' 
post,  as  applied  to  wis  subject  of  taxation,  but  the  hiring  hackney  horses  to  go  from  oqe 
place  to  another.  It  may  be  asked,  if  such  would  have  been  the  construction  of  the  act, 
without  the  aid  of  the  42d  section,  why  was  that  section  introduced  }  I  presume  for 
this  purpose ;  to  exclude  all  doubt  whether  the  legislature  meant  to  use  tbe  words  travel- 
ling post  in  the  strict  sense  in  which  travelling  post  is  defined  by  the  stat.  8  Ann.  that  is 
travelling  several  stages,  and  changing  horses,  upon  a  post  road.  I  am  inclined  to  thiiik 
this  was  the  object  of  the  42d  section ;  for  it  does  not  dispense  with  the  necessity  of 
travellinff  several  stages  or  changing  horses  generally ;  it  is  travelling  several  stages  on  a 
post  roadj  or  changing  horses,  which  I  construe  changing  horses  on  a  post  road;  under- 
standing this  to  be  a  plain  reference  to  the  statute  of  Ann.  which  is  in  these  words ; 
**  travelling  several  stages  on  a  post  road,"  and  *'  changing  horses  :"  not  saying  *'  changing 
horses  on  a  post  road;  but  that  undoubtedly  is  its  sense.  What  fortifies  my  observation 
is,  that  the  subsequent  members  of  the  section  dispense  with  notiiing  but  what  immedi- 
ately belongs  to  the  Post-office;  *<  although  there  shall  not  be  any^  post-house,  and  al- 
though there  shall  not  be  any  post  settled  or  established  on  tbe  road  or  any  part  of  tbe 
road."  So  that  if  the  words  travelling  post^  in  the  clause  imposing  the  duty,  were  to  be 
understood  in  the  extended  popular  sense,  notwithstanding  this  42d  section,  it  would  be 
still  necessary  to  make  the  duty  attach,  that  the  traveller  should  go  several  stages,  and 
change  horses,  on  roads,  (not  post  roads ;)  which  certainly  cannot  be  supposed  to  be  the 
meaning  of  this  law.  The  42d  section  might  be  introduced  for  another  purpose ;  I  will 
suppose  for  a  moment  that  all  I  have  said  upon  the  construction  of  this  statute  is  errone- 
ous ;  if  there  must  be  a  travelling  post,  or  quasi  travelling  post,  according  to  the  true  in- 
tent of  the  former  clauses ;  and  if  Uie  42d  section  dispenses  with  travelling  several  stages 
on  all  roads  equally ;  still  there  is  a  purpose  for  which  this  section  might  well  have  been 
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introduced ;  which  still  requires  that  the  language  of  it  should  be  understood  in  its  uni- 
versal sense,  and  does  not  require  that  we  should  do  violence  to  that  language  by  wrest- 
ing it  to  a  particular  purpose.  The  second  object  of  taxation  in  this  statute  is  horses 
hired  by  the  day  or^ part  of  the  day^  to  draw  carriages  upon  a  public  road,  to  be  used  in 
travelling  post,  or  otherwise.  Without  attempting  to  point  out  the  difierence  between 
travelling  post  with  burses  hired  by  the  day,  and  horses  hired  by  the  mile  or  stage  I  con- 
fess to  my  understanding  it  is  obvious  that  if  there  be  a  difierence,  this  duty  must  be 
evaded.  The  duty  may  be  evaded  only  by  varying  the  contract,  and  making  it  a  travel- 
ling by  the  mile  or  stage  ;*  to  prevent  which  this  section  might  be  provided ;  and  there- 
fore the  act  has  said  that  every  hiring  by  the  mile  or  stage  shall  be  deemed  a  hiring  to 
travel  post.  For  either  of  these  purposes  we  are  not  called  upon  to  wrest  the  words  of 
this  clause  from  their  primary  and  obvious  sense  to  a  more  limited  one.  For  what  pur- 
pose should  we  ?  It  is  said,  to  make  the  clause  consistent  with  the  other  clauses,  woich 
make  travellinff  vost  an  ingredient  in  the  hirins ;  and  to  avoid  the  absurdity  of  first  pro- 
viding for  special  hirings,  and  then  resolving  them  all  into  one  general  one.  It  will  be 
recollected  that  I  do  not  agree  to  the  construction  of  the  clause  which  raises  this  argu- 
ment; but  let  us  see  how  far  it  can  be  carried.  Shew  me  how  it  can  be  made  out  that 
the  clause  is  consistent  with  the  former  clauses,  if  there  might  still  be  a  travelling  post, 
or  quasi  travelling  post,  when  these  essentials  of  travelling  several  stages,  and  changing 
horses,  are  dispensed  with.  What  is  there  left  by  which  travelling  is- to  be  determined 
to  be  travelling  post  ?  The  counsel  did  not  resolve  that  difficulty  when  I  stated  it.  I 
have  never  been  able  to  resolve  it  upon  the  further  consideration  I  have  given  it.  I  can 
do  very  well  without  post  roads,  without  post  horses,  and  posts  established  in  the  road : 
but  if  we  take  awa^  the  idea  of  several  stages,  and  changing  horses,  what  is  there  left 
but  moving  with  hired  horses  from  one  place  to  another.'  And  if  it  be  considered  what 
difficulties  this  uncertain  notion  of  travelling  post  would  impose,  why  are  any  difficulties 
to  be  thrown  in  the  way  ?  for  it  best  agrees  with  the  whole  scope  of  the  act  that  every 
hiring  by  the  mile  or  stage  shall  be  a  hiring  to  travel  post.  Why  should  not  a  man  pay 
a  proportionable  tax  for  the  privilege  of  transporting  nimself  from  one  place  to  another 

Elace,  when  he  n^ust  pay  it  if  he  moves  on  to  a  second  place  ?  The  statute  directs  that 
e  shall  pay ;  and  therefore  this  excludes  the  argument :  and  the  construction  we  pot 
upon  the  4%d  section  protects  the  duties  in  the  mode  in  which  they  are  to  be  raised,  and 
prevents  fraud.  The  authority  of  The  King  v.  Tooley  was  much  pressed  upon  us  :  and 
we  have  not  made  up  our  minds  upon  this  case,  without  attending  to  that  case,  and  giving 
it  due  consideration :  and  to  sav  that  the  greatest  respect  is  doe  to  the  solemn  opinion  of 
one  of  the  superior  courts,  and  especially  under  the  circumstances  stated,  by  which  it 
appears  that  that  opinion  .was  amrmed  upon  deliberation  and  inquiry,  is  in  truth  but  to 
repeat  what  fell  from  me  in  the  course  of  the  argument.  1  do  not  mean  to  enter  into  an 
examination  of  the  particular  reasons  assigned  for  that  judgment.  It  is  enoush  that  I 
have  stated  the  reasons  for  the  judgment  vvhich  we  shall  pronounce.  But  I  will  say  thus 
much  respecting  that  case ;  that  it  is  a  case  upon  its  circumstances  very  distinguishable 
from  the  present.  First,  it  is  distinguishable  upon  the  fact :  that  was  a  hiring  from  Toi- 
ness  to  AshburUm  and  back  a^ain,  and,  to  beat  home  the  same  day;  which  goes  very  near 
to  the  idea  of  its  being  a  hiring  for  a  day,  and  not  a  hiring  by  the  mile  or  stage.  But  upon 
the  law,  which  is  a  better  ground,  the  apparitor's  case,  as  was  truly  observed  in  the  course 
of  the  argument,  was  not  intended  to  be  within  the  spirit  of  this  law;  for  if  he  had 
hired  the  horse  by  the  day,  he  would  not  have  been  within  any  uf  those  clauses,  nor 
within  the  province  of  the  statute.  It  never  was  intended  to  subject  a  man  who  hired  a 
single  horse  by  the  day  to  any  tax  under  this  law.  If  that  sort  of  contract  were  not  in- 
tended to  be  taxed,  it  would  be  as  unreasonable  to  tax  him,  by  turning  his  hiring  into  a 
hiring  by  the  mile  or  stage,  as  it  would  be  to  suffer  him  to  escape  taxation  by  turning  it 
into  a  hiring  by  the  day.  The  spirit  of  the  law  was  preserved  by  that  decision,  as  much 
as  by  our  decision  it  would  be  outraged  and  violated,  by  adjudging  that  this  was  not  a 
hiring  by  the  stage  ;  and  therefore  we  hold  that  The  King  v.  Tooley,  ought  not  to  govern 
this  case.  But  the  carriage  in  this  case  was  one  of  the  Liverpool  hackney  coaches,  and 
was  used  within  the  limits,  within  which  they  are  made  subject  to  the  regulations  of  the 
corporation  of  Liverpool,  who  have  rated  certain  fares  for  certain  distances ;  and  this 
coach  was  emplojred  within  those  distances.  This  is  certainly  a  popular  objection,  and 
sounds  verv  plausible  ;  and  I  think  much  better  applies  than  the  same  kind  of  objection 
would  apply  in  Ths  King  v.  Tooley:  for  hackney  coaches  certainly  do  not  often  travel 
post ;  whereas  butchers'  horses,  I  believe,  never  travel  any  other  pace.  But  the  con- 
sideration of  the  velocity  with  which  people  travel  was  very  properly  abandoned,  as  not 
being  distinction  enough  to  enter  into  the  constituents  of  traveUing  poH.  I  thought  it 
was  extremelv  difficult  to  shake  the  argument  upon  this  idea  of  a  hackney  coach.  Hack- 
ney coacoes,  it  is  said,  are  established  and  regulated  at  Liverpool.  They  are  regulated ; 
but  it  can  be  hardly  said  that  they  are  established  ;  for  any  man  may  keep  one  who  will, 
but  he  must  submit  to  certain  regulations.  But  what  has  that  to  do  with  the  taxation  put 
on  his  labour  to  be  paid^  by  the  person  using  his  coach  ?    The  regulations  are  the  condi- 

*Qv.  by  the  day. 
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was  decided  in  the  Exchequer  which  was  considered  as  throwing  great  doubt 
ypon  the  former  decision,  though  it  did  not  in  terms  profess  to  overrule  it. 
The  Stat.  26  Geo.  3.  c.  51,  on  which  those  decisions  turned,  required,  s.  4, 
that  *'  every  postmaster,  innkeeper,  **  or  other  person  in  G^.  B,  who  let  to  hire 
any  horse  for  the  "  purpose  of  traoeUing  post  hy  the  miU,  or  from  stage  to 
stage"  &c.  should  pay  so  much  for  an  annual  licence :  and  that  *'  in  respect 
*'  of  every  horse  hired  by  the  mile  or  stage  to  be  used  in  travelling  post ,  there 
"  should  be  charged  (a  certain  duty)  for  every  mile  such  horse  should  be  hired 
'*  to  travel  post"  And  s.  42  declared,  "  that  every  horse  hired  by  the  mile  or 
"  stage  should  be  deemed  to  be  hired  to  travel  post ;  though  the  person  hiring 
**  the  same  did  not  go;  or  travel  several  stages  upon  a  post  road,  or  change 
**  horses ;  and  although  at  the  stage  or  place  at  or  to  which  such  horses  should 
''  be  hired,  there  should  not  be  any  post  house ;  and  although  there  should  not 
"  be  any  post  settled  or  established  on  the  road,  or  any  part  Uiereof,  upon  which 

tions  by  which  he  is  allowed  to  let  to  hire  within  a  particular  distance.  The  regalations 
imposed  by  this  statute  for  the  purpose  of  securing^this  duty  may  happen  to  distress  this 
sort  of  business  which  is  carried  on  hy  a  hackney  coach :  it  may  even  make  it  viery  diffi- 
cult for  a  ha<ikney  coachman  to  go  on  with  his  business.  That  may  be  a  very  good  rea- 
son for  getting  an  exemption  in  his  favour,  and  it  operated  in  the  case  of  the  London 
hackney  coaches.  It  is  not  for  us  to  inquire  why  it  did  not  operate  in  favour  of  the  Liv- 
erpool hackney  coaches:  it  is  enough  that  the  same  exemption  is  not  introduced.  The 
only  intelligible  way  in  which  the  argument  could  be  put,  upon  this  circumstance  of  the 
coach  being  a  hackney  coach  employed  at  Liverpool^  as  it  struck  my  mind,  was,  that  a 
hackney  coachman  plying  for  and  carrying  hia  fore  within  the  limits  could  nut  with  pro- 
priety be  said  to  let  to  hire  to  travel  by  the  mile  or  stage.  For  the  purpose  of  assisting 
this  argument  a  stage  was  defined  to  be  a  place  in  the  progress  to  some  other  place  :  but 
stage  and  pUee,  botn  in  the  statute  of  Ann.  and  the  22  Geo.  2,  which  was  made  to  intro- 
duce some  new  regulation  with  respect  to  the  Post-office  Act,  and  this  statute  of  25  Geo. 
3,  are  clearly  synonymous.  In  more  than  one  place  in  these  statutes  stage  or  j^lace  is 
used  synonymously*  It  was  said  there  could  be  no  contract  here,  because  the  price  was 
fixed  by  superior  authority.  Let  me  suppose  that  the  rates  of  post  chaises  were  fixed  all 
over  the  kingdom,  as  it  was  once  in  contemplation  to  do,  (I  remember  the  subject  under 
discussion  in  parliament,)  would  that  prevent  this  tax  from  operating,  for  want  of  a  letting 
to  hire  ?  In  truth,  this  question  has  received  a  parliamentary  decision ;  for  in  the  Post-office 
Act  the  postmaster  has  the  exclusive  privilege  of  letting  to  hire  post  horses ;  and  yet  in 
the  very  same  act  the  particular  rate  he  is  to  take  for  that  hire  is  fixed ;  so  that  there 
cannot  be  a  more  direct  authority,  that  a  rate  being  established  in  the  construction  of 
these  words,  ^^  letting  to  hire^**  does  not  prevent  there  being  a  letting  to  hire.  This  de- 
fendant has  then  let  his  horses  to  hire,  and  by  the  stage ;  for  it  was  to  go  to  a  particular 
place  beyond  the  local  limits  of  the  town  of  Liverpool.  And  I  lay  stress  upoi\  these 
words ;  because  the  Court  do  not  choose,  in  a  case  where  the  facts  do  not  oblige  them,  to 
encounter  the  difficulty  of  determining  whether  a  letting  to  hire  to  pass  from  one  part  of 
the  town  of  Liverpool  to  another  part  will  bring  the  party  within  the  law.  I  observe 
that  the  statute,  where  it  speaks  of  a  hirfng  by  the  day  speaks  of  horses  drawing  carriages 
on  a  public  road;  and  it  is  possible  that  circumstance  may  be  a  material  ingredient, 
whenever  it  shall  be  necessary  to  raise  the  argument,  whether  travelling  from  one  part 
of  a  town  to  another  part  shall  be  deemed  within  this  law,  and  considered  as  travelling 
on, a  public  road.  If  there  had  been  a  provision  in  favour  of  the  Liverpool  hackney 
coaches  similar  to  that  of  London  ;  which  oy  the  way  affords  a  strong  a^goment  against 
the  defendant  upon  the  general  construction  of  the  statute  ;  and  also  a  strong  argument 
against  him,  because  he  is  not  within  the  exemption,  and  others  are :  if  he  could  have 
been  brought  within  that  clause,  or  have  been  otherwise  exempted,  it  might  have  been 
then  necessary  to  have  inquired  whether  in  the  particular  instances  stated  in  this  case, 
the  defendant  was  acting  as  a  hackney  coachman,  when,  in  two  of  them,  he  received 
more  than  the  regular  fare ;  and,  in  one,  he  was  hired,  not  upon  the  stand,  but  at  bis 
own  house.  And  I  think  it  would  be  extremely  difficult  to  have  found  that  he  was  then 
acting  as  a  hackney  coachman.  We  give  no  precise  opinion  upon  that ;  because  it  was 
the  wish  of  the  parties  that  we  should  determine  the  question,  as  far  as  we  could 
with  propriety,  upon  the  hackney  coach,  used  strictly  as  such  ;  and  therefore  we  shall 
give  an  opinion  upon  that  cround.  And  we  are  of  opinion  for  the  crown  upon  this  case, 
upon  this  ground,  that  the liorses  of  a  hackney  coach  drawing  that  coach  upon  a  public 
road,  from  Liverpool  to  Preston^  and  the  other  places,  for  regulated  fares,  are  within  this, 
act  of  parliament  let  to  kire^  by  the  stage^  and  as  such  to  be  deemed  to  be  used  for  travel-' 
ling  post  within  the  meaning  of  this  law,  for  the  purpose  of  being  made  liable  to  the 
duty  ;  which  duty  not  having  been  regularly  charged  oy  the  defendant,  and  the  proper 
ticket  delivered,  this  bond  is  forfeited  ;  and  therefore  judgment  will  be  for  the  Crown. 
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"  such  horses  shoald  be  hired  to  go,"  &c.  Then,  after  the  decbkms  in  the 
two  ^ases  above  mentioned,  followed  the  stat.  44  Geo.  3.  c.  96,  which  repeals 
the  former  duties,  and  gives  (s.  2.)  new  duties  according  to  schedules  A.  and 
R  And  schedule  A.  directs  the  licence  to  be  taken  out  "  by  every  postmaster 
**  or  other  person  who  shall  let  to  hire  any  horse,  6lc,  for  the  purpose  of  travel' 
**  ling  post  by  the  mile,  or  from  stage  to  stage,"  di&c,  using  the  same  term  as  in  the 
'*  former  act  But  schedule  B.  imposes  the  duty  '*  on  every  horse,  &c.  hired 
"  by  the  mile  or  stage  to  be  used  in  travtlUng  {omiXimg  the  word/wsty)  for 
**  every  mile  such  horse,  d^c.  shall  be  hired  to  traotly^  Ate. 
,  The  Attcmey-General  and  Dampier,  therefore,  who  argoed(a)  for  the 
plaintiff,  relied  principally  on  the  omission  of  the  word  post  in  schedule  B., 
as  denoting  the  purposed  intention  of  the  Legislature  to  lay  the  duty  4mt  every 
horse  hired  by  the  miU  or  stage,  "without  adverting  to  the  popular  sense  of 
the  phrase  traoelUng  post,  which  had  created  the  difficulty  in  the  King  ▼. 
Tooley :  and  ascribed  the  introduction  of  the  word  post  in  schedule  A.  impos- 
ing the  duty  on  the  licence  to  mistake ;  a  mistake  iiowever  which  could  not 
affect  the  present  case,  where  the  duty  on  the  hiring  was  in  question.  On 
the  other  hand,  Puller  for  the  defendant  relied  on  the  insertion  of  the  word 
post  in  schedule  A.,  on  which  a  construction  had  been  put  in  Rex  v.  Tooley, 
as  bringing  this  case  within  that  decision,  and  that  no  travelling  was  meant  to 
be  taxed  in  the  manner  contended  for,  unless  it  were  a  travelling  post  within 
schedule  A.,  as  the  obligation  to  account  must  correspond  with  the  licence. 

The  argument  naturally  branched  itself  into  two  parts,  oa  the  two  different 
hirings,  the  one  by  Langley  ;  which  was  contended  by  the  defendant's  counsel  to 
be  a  hiring  in  effect ^br  the  day,  though  the  particular  stage  were  also  q>eci- 
fied ;  which  was  merely  to  ascertain  the  hire.  And  the  Court  having  great 
doubts  upon  that  view  of  the  case,  no  judgment  was  finally  given  upon  it : 
the  inclination  of  the  Court  being  that  it  was  rather  a  question  of  evidence 
for  the  jury  to  have  decided,  whether,  taking  the  whole  of  what  passed  be- 
tween the  parties  at  the  time  they  contracted  by  the  day  or  by  the  stage; 
the  place  to  which  the  horse  was  said  to  be  going  were  of  the  substance  of 
the  contract,  or  only  a  representation  of  the  extent  of  the  use  intended  to  be 
made  of  it,  in  order  to  ascertain  the  charge.  And  therefore  the  Court  sug- 
gested, that  it  would  be  better  to  exclude  the  statement  oi  Jjangley^s  hiring 
from  the  special  verdict.  And  after  a  few  days  consideration  upon  Coryndon's 
Wring,  ,      ^ 

Lord  ELLENBORoucn,  C.  J.  stated  the  opinion  of  the  Court,  shortly ;  that 
whatever  doubt  there  might  have  been  on  the  question  as  it  occurred  in  the 
case  of  The  King  v.  Tooley,  rendered  still  more  doubtful,  as  it  was,  by  the 
determination  in  The  King  v.  Swift,  which  could  not  be  reconciled  with  the 
former  opinion ;  at  any  rate,  all  doubt  was  now  excluded  by  the  positive  terms 
of  schedule  B.  in  the  stat.  44  G.  3.  c.  98,  leaving  out,  purposely  as  they  must 
consider,  the  word  post,  as  connected  with  travelling ;  and  that  in  two  places. 
Upon  which  description  of  travelling,  viz.  travelling  post,  the  opinion  in  The 
King  V.  Tooley  had  been  formed.  ^  And  that  this  was  not  contravened  by  the 
insertion  of  the  same  term  of  travelling  post  in  schedule  A.,  imposing  the  duty 
on  the  licence  to  let  horses  for  travelling  post.  But  the  Court  must  under- 
stand from  schedule  B.  that  the  Legislature  meant  to  lay  the  tax  on  horses  let 
out  to  travel  by  the  mile  or  stage  :  and  therefore  upon  the  last  count,  which 
was  upon  the  hiring  by  Coryndon,  there  must  be 

Judgment  for  the  Plaintift 

(a)  The  case  waa  twice  argued,  once  in  Hilary  term  last,  and  again  in  this  term. 
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Sparkes  and  Another  v.  Martindaie. 

8EMt,6d3.    June  17, 1807. 

Bail  who  are  indemnified,  being  saed  apon  the  bail-bond,  file  a  bill  inequity  for  an  injunc- 
tion, ■uggesting  want  of  consideration  for  the  original  debt,  and  an  injunction  is  grant- 
ed pro  Umpore  on  condition  of  paying  the  debt  into  court ;  which  is  done  accordingly  : 
and  afterwards  the  money  is  paid  over :  held  that  the  bail  weH)  damnified  by  such 
payment  of  money  into  court  after  notice  to  the  debtor,  and  no  fund  provided  by  hjm  ; 
and  not  merely  from  the  time  when  the  money  was  taken  out  of  court  upon  dissolving 
the  injunction.  For  one  who  agrees  to  indemnify,  and  save  others  harmfess  against  a 
certain  engagement,  is  bound  to  secure  them  from  incnrring  any  ezpence,  as  it  runs  on 
.at  the  time,  which  AlUs  upon  them  by  yirtue  of  tha^  engagement. 

THE  plainti&  had  become  bail  for  the  defendant  in  an  action  brought 
against  him  by  one  DuddtU^  which  action  was  compromised  jupon  the  giving 
of  certain  money  securities  by  the  defendant  payable  at  different  pe^riods,  for 
which  it  was  agreed  that  DuddeU  should  hold  the  bail-bond  as  a  security ;  and 
the  defendant  thereupon  gave  a  bond  of  indemnity  to  the  plaintiffs  and  a  war- 
rant of  attorney  to  confess  judgment ;  by  which  he  agreed  to  indemnify  and 
save  harmless  the  plaintiffs  against  all  sums  of  money,  costs,  and.  expences, 
d&c.  which  they  should  pay  and  incur  by  reason  of  their  becoming  bail.  And 
previous  to  the  1st  of  February  1806,  the  period  to  which  the  last  insolvent 
debtor's  act  (46  Geo.  3.  c.  108,)  refers  for  the  discharge  of  such  debtors,  some 
of  the  securities  not  having  been  paid  when  due  to  DuddeU,  he  had  sued  the 
plaintifi  upon  their  bail  bond :  and  they  immediately  after  that  action  4X)m- 
menced  filed  a  l>ill  in  the  Exchequer  against  DuddeU  for  an  injunction ;  sug- 
gesting that  his  demand  against  the  defendant  was  for  a  gaming  debt,  and 
without  consideration  :  and  that  Court  granted  an  injunction  upon  condition 
that  they  should  pay  the  amount  of  the  securities  then  due  into  court,  to  abide 
the  issue  of  that  inquiry ;  which  money  was  accordingly  paid  into  court  on 
the  14th  of  June  1805.  On  the  Ist  of  JFebruary  .1806,  the  defendant  was  in 
custody  at  the  suit  of  another  creditor  for  less  than  1500/ :  and  after  that  pe- 
riod, the  money  paid  into  court  by  the  plaintiffs,  under  the  bill  filed  by  them 
against  DuddeU,  was  taken  out  of  court  by  the  latter :  and  thereupon  the  bill 
was  dismissed.  After  which,  in  August  1806,  the  plaintiffs  entered  up  judg- 
ment on  the  bond  and  warrant  of  attorney  against  the  defendant ;  and  were 
afterwards  served  by  him  with  notice  to  shew  cause  why  he  should  not  be  dis- 
charged out  of  custody  under  the  insolvent  debtor's  act.  And  having  been 
discharged,  as  now  alleged,  by  mistake,  (for  if  the  plaintiffs'  debt  existed  be- 
fore the  1st  of  Feb.  18^,  be  was  not  entitled  to  be  discharged,)  the  present 
rale  was  obtained  by  the  plaintiffs,  calling  upon  the  defendant  to  shew  cause 
why  he  should  not  be  retaken  and  remanded  in  execution.  And  the  question 
was,  whether  the  indemnity  bond  given  to  the  plainti^,  the  originaK  bail, 
were  forfeited  before  the  1st  of  February  1806 ;  which  depended  on  another 
consideration,  whether  the  plaintiffs  were  damnified  by  the  commencement  of 
the  action  against  them  on  the  bail  bond  by  DuddeU,  or  by  the  filing  of  their 
bill  in  equity  against  him  for  an  injunction,  or  by  the  payment  of  money  into 
court  in  that  suit,  which  money  was  ultimately,  but  after  the  Ist  of  February 
1806,  taken  out  of  court  by  DuddeU. 

Marryat  shewed  cause,'  and  contended  in  the  affirmative,  as  well  from  the 
necessary  expence  incurred  by  the  plaintiff,  sued  in  their  character  of  bail,  as 
from  the  filing  of  their  bill,  and  actual  payment  of  money  into  court,  which 
they  were  compelled  to  do  in  self-defence,  for  want  of  the  defendant's  paying 
the  money  due,  or  taking  the  expence  of  defending  his  bail  upon  himself. 

The  Aiiomey-Oenercd  and  Barwis, .  in  support  of  the  rule,  said,  that  the 
filing  of  the  bill  in  equity  and  the  payment  of  the  money  into  court  were  both 
voluntary  acts  of  the  plaintiffs ;  and  if  any  damnification  to  them  they  were 
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only  such  expences  as  they  chose  to  submit  to,  and  might  have  avoided,  and 
which  did  not  necessarily  arise  out  of  their  character  of  bail :  and  the  taking 
of  the  money  out  of  court,  which  only  was  equivalent  to  the  payment  of  the 
original  debt,  did  not  happen  till  after  the  let  of  ,Febru^py,  till  when  it  was 
uncertain  whether  the  plaintii!s  were  bound  to  pay  any  thmg.  Then  as  to  their 
being  sued,  that  cannot  constitute  a  damnification ;  for  it  had  not  appeared 
before  the  1st  of  February  1806  but  that  they  might  have  been  sued  wrong- 
fully ;  and  if  so,  they  would  have  been  entitled  to  judgment  and '  their  costs ; 
which  would  have  been  no  damnification.  1  Roll.  Abr.  492. 1.  42.  But  sup- 
posing the  bond  were  forfeited  before  the  1st  of  February ;  what  debt  could 
the  bail  have  then  proved,  so  as  to  entitle  themselves  to  share  the  insdvent's 
effects  ?  the  money  was  not  paid  over  to  the  original  plaintiff  till  afterwards. 
If  a  bond  be  given  to  indemnify  one  against  a  breach  of  covenant,  and  the 
bond  be  forfeited  before  the  obligor's  bankruptcy,  yet  it  cannot  be  proved  under 
his  commission,  because  sounding  in  damages.(a) 

Lord  Ellenborough,  C.  J.  said,  that  it  did  not  distinctly  appear  upon  the 
affidavits  that  the  plaintiffs  had  given  notice  to  the  defendant  of  the  action 
brought  against  them  upon  the  bail  bond ;  and  that  he  had  refused  to  bear  the 
expence  of  it  as  it  accrued :  for  they  were  entitled,  not  merely  to  be  indem- 
nified from  expence  actually  incurred,  but  to  be  saved  harmless  from  the  in- 
curring of  any  by  reason  of  their  engagement,  which  was  to  prevent  their 
being  damnified.  The  bond  would  not  t^  forfeited  merely  by  DuddeWs  bring- 
ing Uie  action  against  them :  but  if  MartindaU^  after  notice,  did  not  imme- 
diately take  upon  him  the  defence  of  the  suit,  but  let  them  pay  the  expence  as 
it  wefkit  on,  he  did  suffer  them  to  be  damnified :  and  whatever  the  event  of  the 
suit  might  be,  they  would  have  to  p^y  the  difference  between  the  actual  and 
the  taxed  costs.  His  Lordship  then  asked,  if  the  plaintiffs  could  make  an 
affidavit  that  they  had  given  the  defendant  notice  of  the  required  payment  of 
money  into  court,  and  that  he  had  neglected  to  provide  the  ftind  for  that 
purpose,  which  was  the  damnification  they  had  alleged :  for  that  would  shew 
the  bond  to  have  been  forfeited  before  the  .1st  of  February:  and  it  being 
admitted  by  the  defendant's  counsel  that  he  had  received  such  notice,  and 
that  the  plaintiffs  had  paid  their  own  money  into  court. 

The  Rule  was  discharged. 

(a)  Goddard  v.  Vanderhetfdm^  3  Wils.  268.  2  Blac.  784. 
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ABATEMENT. 

AS  bj  the  practice  of  the  Coart  tbey  will 
not  grant  oyer  of  an  original  writ,  and 
yet  a  plea  in  abatement  for  want  of  an 
addition  to  the  defendant  in  such  writ  is 
bad  without  oyer ;  the  effect  is  to  prevent 
such  a  plea  from  being  pleaded  ;  and 
therefore  if  pleaded  the  Court  will  quash 
it.    Deskons  t.  Head^  E.  46  G.  3.        183 

ACCORD  AND  SATISFACTION. 
See  Bail-Bovd,  No.  1. 

ACTION,  COMMENCEMENT  OF. 

Where  the  debt  was  paid  after  an  alias  plu- 
ries  writ  issued,  the  defendant  cannot 
object  at  the  trial  that  the  latitat  was  not 
returned ;  fbr  at  any  rate  if  the  alias  plu- 
ries  were  the  commencement  of  the  ac- 
tion, it  is  only  an  irregularity,  which, 
though  a  ground  for  application  to  the 
Court  to  set  aside  the  proceedings,  yet 
having  been  once  waved,  cannot  after- 
wards be  objected  to.  Neither  can  it  be 
objected  at  the  trial  that .  when  the  debt 
was  paid  the  defendant  had  no  notice  of 
any  action  commenced  or  costs  incurred. 
Toms  V.  FoweU,  T.  46  G.  3.  251 

ACTION  ON  THE  CASE. 
See  Pleadings,  8  Warraht,  1.  Wat,  1,2. 

1  Under  ancient  deeds  recognizing  a  right 
in  the  owner  of  an  estate  to  have  a  weir 
acrosa  a  river  for  taking  fish,  if  it  apiiear 
that  such  weir  was  heretofore  maae  of 
brush-wood,  through  which  it  is  possible 
for  the  fish  to  escape  into  the  upper  part 
of  the  river,  he  cannot  convert  it  into  a 
stone  weir,  whereby  the  possibility  of  an 
escape  through  the  weir  is  debarred  ; 
though  in  flood  times  the  fish  may  still 
overleap  it.  The  enhancing,  straitening, 
or  enlarging  of  an  ancient  weir,  as  well  as 
the  new  erection  of  one,  for  the  purpose 


of  stopf^ing  fish  in  their  passage  up  a 
river,  is  treated  as  a  public  nuisance  by 
Magna  Charta^  c.  23,  and  12  Ed.  4.  c.  7  : 
and  the  right  to  convert  a  brush-wood  into 
a  stone  weir,  is  not  evidenced  by  shew- 
ing that  40  years  ago  two  thirds  of  it  had 
been  so  converted,  without  interruption  ; 
and  the  action  for  the  injury  having  been 
brouffht  within  20  years  after  the  remain- 
ing third  part  was  so  converted.  Weld  v. 
Homby^  Clerk,  H.  46  G.  3.  95 

2  Afler  a  warranty  of  a  horse  as  sound  the 
vendor  in  a  subsequent  conversation  said, 
that  if  the  horse  were  unsound,  (which  he 
denied)  he  would  take  it  again  and  return 
the  money.  This  is  no  abandonment  of 
the  original  contract,  which  still  remains 
open ;  and  though  the  horse  be  unsound 
the  vendee  must  sue  upon  the  warranty, 
and  cannot  maintain  assumpsit  for  money 
had  and  received  to  recover  back  the 
price,  after  a  tender  of  the  horse.  Payne 
V.  Whale,  H.  46  G.  3.  131 

3  A  canal  act  provided  that  the  Canal  Com- 
pany shoula  not  be  entitled,  on  purchas- 
ing lands  for  making  a  canal,  to  any  coal 
mines,  6lc.  under  the  same;  but  that 
such  mines  should  belong  to  the  same 
persons  as  would  have  been  entitled  to 
them  if  the  act  had  not  been  made :  but 
it  required  the  owners  to  give  notice  to 
the  Company  of  their  intention  to  work 
their  mines  within  ten  yards  of  the  canal ; 
and  that  the  Company  might  inspect  the 
mines,  and  might  stop  the  further  work- 
ing of  them,  paying  compensation  to  the 
owners ;  held  that  the  right  of  the  own- 
ers to  work  within  the  ten  yards  was  left 
as  before  the  act,  if  after  notice  given  by 
them  to  the  Companj  the  latter  did  not 
purchase  out  their  rights:  and  that  the 
canal  being  damaged  by  the  nearer  ap- 
proach of  the  mine  after  such  notice  and 
non-purchase,  no  action  lay  against  the 
coal-owner  for  such  injury,  which  hap- 
pened by  the  default  of  the  Company  m 
not  purchasing.  The  Covwany  of  Propri- 
etors pf  the  Wyrley  and  Essington  Canal 
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^avigatioH  v.  BradUy  und   Otkers^  E. 
46  G. 3.  .    .  176 

4  Alitor,  where  the  canal  act  provided  that 
in  working  such  mines  no  injury  should 
be  done  to  the  canal.  Birmingham  Canal 
Company  v.  Hawesfordj  cited.  ib. 

5  And  aliter,  where  the  house  of  one  claim- 
ing under  a  grant  from  the  owner  of  the 
soil  was  undermined  by  him.  Earl  of 
Lonsdale's  case^  cited.  ih, 

6  The  declaration  in  an  action  on  the  stat- 
ute 9  G.  1.  c.  22.%.  8,  to  recover  dama- 
ges against  the  hundred  for  the  value  of  a 
stack  of  corn  maliciously  burnt,  alleged 
that  notice  of  the  fact  was  given  witnin 
two  days  to  the  inhabitants  of  the  parish 
(instead  of  the  **  Coton,  village^  or  hamlet^'' 
which  are  the  words  of  the  act,)  near  the 
place,  &c. ;  yet  as  the  law  prima  facia  in- 
tends eYery  parish  to  be  a  vtU,  unless  the 
contrary  be  shewn,  this  allegation  is  suf* 
ficient  after  verdict  to  sustain  judgment 
for  the  plaintiff.  But  if  it  had  been 
shewn  at  the  trial  that  the  parish  consist- 
ed of  several  vills,  and  that  the  notice 
had  been  given  to  one  more  distant  than 
another,  the  defendants  would  have  been 
entitled  to  a  verdict.  Cook  v.  7%6  Hun- 
dredors  qf  Pimhill,  H.  47  G.  3.  370 

7  A  parol  licence  to  put  a  sky-light  over 
the  defendant's  area,  (which  impeded  the 
light  and  air  from  coming  to  the  plain- 
tiff's dwelling-houae  through  a  window,) 
cannot  be  recalled  at  pleasure  after  it  has 

.  been  executed  at  the  defendant's  ezpence, 
at  least  not  without  tendering  the  expen- 
ces  he  had  been  put  to :  and  therefore  no 
action  lies,  as  fbr  a  private  nuisance,  in 
stopping  the  light  and  air,  Ac.  and  com- 
municating a  stench  firom  the  defendant's 
premises  to  the  plaintiff's  house  by  means 
of  such  sky-light.  Winter  v\  Brocktoell^ 
E.47G.3.  429 

8  An  action  on  the  case  lies  against  a  sur- 

f[eon  for  gross  ignorance  and  Want  of  skill 
n  his  profession,  as  well  as  fbr  negligence 
and  carelessness,  to  the  detriment  of  a  pa- 
'  tient :  though  if  the  evidence  be  of  neg- 
ligence only,  which  was  properly  left  to 
the  jury,  and  negatived  by  them,  the 
Court  will  not  ^rant  a  new  trial,  because 
the  jury  were  directed  that  want  of  skill 
alone  would  not  sustain  the  action.  Seare 
V.  Prentice,  E.  47  G.  3.  448 

ADMINISTRATION,  Letters  of, 

1  The  original  book  of  acts,  directing  let- 
ters of  administration  to  b^  granted,  with 
the  surrogate's  fiat  for  the  same,  is  evi- 
dence of  the  title  of  the  party  to  whom  the 
adiliinistration  is  directed  to  be  granted 
of  the  intestate's  effects,  without  produc- 
ing the'  letters  of  administration  them- 
selves; notwithstanding  subsequent  let- 
ters of  administration  granted  to  another, 
the  first  not  being  recalled.  Elden  v. 
KeddeU,  H.  47  G.  3.  376 

2  A  payment  of  a  debt  to  an  administratrix 
de  fkcto  is  sufficient  >  though  the  letters 


of  administration  were   afterwards   re- 
called, ih. 

3  A  soU  next  of  kin  has  such  an  equitable 
interest  in  a  leasehold  tenement  of  the  in- 
testate, that  she  gains  a  settlement  by  re- 
siding 40  days  in  the  same  parish  after  the 
intestate's  death,  before  administration 
granted  to  her.  And  it  matters  not  that 
the  widow  of  the  intestate  survived  him, 
if  she  died  afterwards  without  having  ta- 
ken out  adminbtration,  leaving  the  oth- 
er sole  next  of  kin  to  the  intestate.  But 
no  settlement  is  gained  by  the  mere  rela- 
tion hack  to  the  death  of  the  intestate  of 
the  letters  of  administration  when  grant- 
ed, taken  out  only  18  days  before  the  next 
of  kin  parted  with  her  interest  in  the 
leasehold;  so  as  to  connect  a  residence 
fbr  those  18  days  with  a  residence  by 
such  next  of  kin  in  the  same  parish  for 
more' than  40  days,  after  the  death  of  the 
intestate  and  his  widow,  before  such  ad- 
ministration granted.  The  King  v.  The 
hUkabitanU  of  Horslev^  £.  37  G.  3.    474 

4  A  mandamus  lies  to  the  ordinary  to  grant 
administration  to  a  sole  next  of  kin ;  or 
to  grant}  it  to  one  or  other  of  the  next  of 
kin  where  there  are  several.  Rex  v.  7%e 
InhabitanU  of  Horsley,  £.  47  G.  3.       ib, 

ADMINISTRATOR  akd  EXECUTOR. 

An  executor  administering,  having  once  re- 
ceived money,  assets  of  his  t^tator,  can- 
not discharge  himself  under  the  plea  of 
plena  administravit  to  an  action  bjr  a 
bond  creditor  of  his  testator,  by  shewing 
that  he  paid  the  money  over  to  his  co- 
executor,  even  fbr  the  purpose  of  satisfy- 
ing the  bond  creditor,  wqq  had  applied 
for  payment  to  such  co-executor,  if  the 
oo<executor  afterwards  misapplied  the 
money  by  retaining  it  to  satitfy  his  own 
simple  contract  debt.  Crosse  et  Uxor^ 
Administrators  of  Reeder,  v.  Smith  and 
Munt.  Executors  of  Qriersan^  H.  46  G.  3. 

118 

ADVOCATE, 

No  mandamus  lies  to  the  archbishop  of  Can- 
terbury to  issue  his  fiat  to  the  proper  offi- 
cer, &c.  for  the  adm^on  of  a  doctor  of 
civil  law,  graduated  at  Cambridge,  as  an 
advocate  of  the  Court  of  Arches.  The 
King  V.  The  Archbishop  of  Canterbury, 
H.  47  G.  3.  387 

AFFIDAVIT  TO  HOLD  TO  BAIL. 

1  An  affidavit  to  hold  to  bail,  stating  that 
the  defendant  was  **  justly  indebted  to 
ihe  plaintiff  in  lOOf.  upon  and  by  virtue 
of  a  certain  bill  of  exchange  drawn  by 
the  defendant,  and  lon^  smee  due  and 
unpaid,"  is  sufficient,  without  sUting  in 
what  character  the  bill  was  due  to  the 
plaintiff,  whether  as  payee  or  indorsee. 
Bradshaw  v.  Saddington,  M.  46  G.  3.  61 

2  Afi  affidavit  to  hoM  to  bail,  only  stating 
that  the  defendant  waa  ••  indebted  to  the 
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plaintiff  in  IJAl.  for  goodf  sold  and  deliver^ 
ed,  (not  itating  by  the  pUintif  to  the  de- 
fendant,) and  aa  the  acceptor  of  a  bill  of 
exchange,"  ia  inaufficient.  Perks  y.  Sev- 
ern, H.  46  G.  3.  94 

3  An  affidavit  to  hold  to  bail,  only  atating 
that  the  defendant  was  **  indebted  to  the 
plaintiff  for  gooda  aold  and  delivered, 
(not  aayicig  bj  the  plaintiff  to  him,  the 
defendant,)  ia  inaamcient.      Cathroto  v. 

•      Haggar,  M.  47  G.  3.  341 

4  An  affidavit  of  debt  made  by  the  plaintiff, 
residing  in  a  foreign  coantrjr,  before  a 
foreign  magistrate,  whose  signature  to 
the  jurat  and  his  authority  in  that  county 
to  administer  oaths  and  take  affidavits 
were  verified  by  a  proper  affidavit  in  this 
country,  is  a  sufficient!  foundation  for  a 
Judge's  order  to  hold  the  defendant  to 
special  bail-:  and  this,  notwithstanding 
the  sUt.  12  G.  1.  c.  29,  ^bich  requires  an 
affidavit  of  the  cause  of  action  by  the 
plaintiff;  by  Which  must  be  understood 
such  an  affidavit  taken  before  a  compe- 
tent jurisdiction  }n  this  country,  where- 
on, if  falae,  peijnry  might  be  assigned  : 
for  that  part  of  the  statute  ia  reatnctive 
of  the  acta  of  plaintiffs  only,  and  not  of 
the  Courts.  But  any  peraon  making  or 
knowingly  using  a  false  affidavit  ao  made 
abroad  fof  this  purpoae  is  guilty  of  a  mis- 
demeanor in  attempting  to  pervert  public 
justice,  and  is  punishable  by  indictment. 
Omeo/y  v.JVeiee//,  E.47G.3.  455 

AGREEMENT. 

See  Assumpsit,  Landlord  ako  Tbnant,6. 
Seameh,  2.    UsDRT.    Wabrantt,  2. 

ALIEN  ENEMY. 

Where  a  certain  trading  with  an  alren  ene- 
my for  specie  and  goods  to  be  brought 
from  the  enemy's  country  in  his  ships^ 
into  our  colonial  ports,  was  licensed  by 
the  king's  authority  ;  held  that  an  insur- 
ance on  the  enemy* a  ship,  as  well  as  on 
the  gQods  and  specie  put  on  board  for  the 
bene6t  of  the  British  subjects,  was  inci- 
dentally legalized  ;  and  that  it  was  com- 
petent for  uie  British  agent  of  both  par- 
ties, in  whose  name  the  insurance  was 
effected,  to  sue  upon  the  policy  in  time 
of  war ;  the  trust  hot  contravening  any 
rule  of  law  or  of  public  policy,  and  there 
being  no  personal  disability  in  the  plain- 
tiff on  the  record  to  aue.  Kensington  v. 
Inglis,  H.  47  G.  3.  413 

ANNUITY. 

The  aminity  act,  17  Geo.  3.  c.  26,  ai  ap- 
peara  from  the  whole  purview  -of  it,  is 
confirmed  throughout  te  annuitiea  grant- 
ed upon  pecuniar  If  conai  deration ;  though 
the  first  clause,  in  the  terma  of.it,  re- 
quires a  memorial  of  every  annuity  bond, 
ace.  to  be  inroUed.  It  is  not  enough 
therefore  for  the  defendant  to  plead  gene- 
rally to  an  action  on  a  bond  coDditiooed 
Vol.  IV.  71 


for  the  payment  of  an  annuity,  the  con- 
aideratSon  whereof  does  not  appear  upon 
the  face  of  the  bond  or  condition  set  forth 
upon  oyer,  that  it  was  sealed  and  deliver- 
ed after  the  passing  of  the  act,  and  that 
mf  menufrial  of  it  was  inrolled  ;  without 
sh/Bwing  that  the  consideration  was  pecu- 
niary; but  such  general  plea  is'  bad  on 
demurrer.  Horn,  Executrix  qf  Horn,  v. 
Horn  and  Another,  T.  46  G.  3.  247 

APPEAL. 

The  justices  are  bound  by  stat.  9  G.  1.  c. 
7.  s.  8,  to  receive  and  adjourn  an  appeal 
made  by  the  next  Sessions  after  an  order 
of  removal  made,  against  such  order,  if 
no  notice  have  been  given  to  the  r^spbn- 
dent;  though  they  should  be  of  opinion 
that  the  order  was  executed  in  sumcient 
time  before  the  Sessions  to  have  enabled 
the  fippellants  to  give  reasonable  notice 
of  their  appeal  to  the  respondents.  The 
King  V.   The  Justices  of  Shropshire,  T. 

46  G.  3.  257 

1  The  St.  Alban's  paving  and  regulating 
act,  44  G.  3,  empowers  five  commission- 
ers, assembled  at  a  public  Meeting  holden 
by  virtue  cf  the  statute  to  do  ceruin  acts ; 
amongst  others,  to  deliver  notice  in  writ- 
ing to  any  fohabitants  to  abate  nuisancea 
and  encroachments  in  the  street  before 
their  houses;  and  on  failure,  empowers 
the  commissioners  to  abate' tliem ;  and* 
gives  an  appeal  to  the  Quarter  Sessions 
of  the  borough  **  against  any  matter  or 
thing'to  be  done  by  the  commissioners  in 
pursuance  of  the  act:"  held  that  an  ap- 
peal lay  against  such  notice  in  writing : 
such  constraction  being  within  the  words 
of  the  act,  «Skc.  and  most  beneficial  for  the 
commissioners  themselves,  as  well  as  for 
the  inhabitants  whose  property  was  to  be 
affected  by  such  acts.  The  King  v.  King- 
ston and  Others,  M.  47  G.  3.  '    3J3 

2  Though  the  act  says,  that  "  all  monies 
paid,  expended  by  or  recovered  against 

'  the  commissioners  or  their  treasurer,  &c. 
by  means  of  any  action,  prosecution,  Slc. 
or  appeal,  for  any  cause  relating  to  the 
act,  or  any  thing  done  by 'or  under  the 
authority  of  the  same,  shall  be  defrayed 
out  of  th«  money  in  the  hands  of  the 
treasurer;  it  does  not  extend  to  discharge 
the  commissioners  firom  personal  respon- 
sibility, in  the  first  instance,  for  the  costs 
of  an  appeal  awarded  to'be  paid  by  them ; 
however  they  may  afterwards  recoup 
themselves  out  of  the  fund  in  the  treasu- 
rer's hands.    .  ib. 

3  The  party  appealing  to  the  Sessions  is 
not  til ereby  concluded  from  afterwards 
disputing  its  jurisdiction  in  the  particular 
case.  Ltndlher  v.  The  Earl  of  Radnor,  M. 

47  G.  3.  344 

APPRENTICE. 

See  Settlbment  bt  Appbentickshv. 

Stamp,  No.  1. 

1  Where  upon  a  habeas  corpus  to  bring 
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us  the  body  of  an  apprentice,  the  keefier 
of  the  House  of  Correction  retnroed,  with 
the  body  of  the  party^  a  regalar  convic- 
tion of  hira  by  two  roagiatrates  on^fae 
•tat.  S)0  Geo.  2.  c.  10,  for  a  misdemeanor 
in  absenting  himself  as  an  .apprentice 
from  his  roaster's  service ;  it  is  no  answer 
to  shew  by  affidavit  that  the  liarty  had 
bound  himself  wk^n  an  infant  to  serve 
till  25,  and  that  when  he  came  of  age  he 
elected  to  avoid  the  indentures,  after 
whidb  the  offence  imputed  had  been 
committed  ;  for  this  was  proper  matter  to 
be  shewn  to  the  magistrates  below,  who, 
if  the  matter  shewn  to  them  were  true, 
acted  at  their  own  peril  in  committing 
.the  party  ;  but  this  Court  have  no  power 
to  discharge  an  apprentice  from  him  inden- 
tures ;  and  are  bound  by  the  return  df  a 
tegular  conviction,  where  the  objection 
does  not  appear  on  the  iace  of  the  return 
to  remand  the  party.  £x  Parte  QUL  E. 
46  G.  3,     ^  179 

8  Where  the  master  and  father  of  a  boy 
agreed,  under  seal^  that  the  master  should 
teach  the  son  the  art  and  mvstery  of  weav- 
ing for  five  years,  and. find  utensils,  and 
that  the  soa  should  receive  half  his  ^^n- 
ing,  and  the  master  the  other  half;  tin- 
der which  the  boy  served  out  the  time  as 
an  apprentice  :  held  that  this  agreement 
between  the  father  and  masterr(to  which 
the  son  was;n6  panv).  not  binding  tlie 
son,  or  the  father  for  him,  to  any  service 
to  the  master,  but  the  son's  service  infkct 
being  merely  voluntary;  was  no  appren- 
ticesnip  in  point  of  law ;  and  consequent- 
ly Jlo  settlement  could  be  gained  by  the 
ton  serving  bis  master  under  such  a  con- 
ti'act.  Tke  King  v.  The  tnkabitamtw  of 
Crowtford,  H.  47  G.  a.  306 

ARREST. 
See  EacAPt,  1..  Volvvtvcrs,  1. 

The  defendant  cannot  justify  an  assault  and 
false  imprisonment  of  A.  B\  by  shewing 
a  latitat  issued  against  C.  £.,  and  aver- 
ring that  it  was  issued  against  A.  £.,  and 
that  they  are  one  and  the  same  person  : 
there  being  no  averment  that  A.  B,  was 
known  as  well  by  the  name  of  C.  B. 
BhadgeU  v.  Clipson^  £.  47  G.  3.  438 

ASSUMiPSIT. 

^e  GUARAMTBS,  8. 

1  A  creditor  fof  goods  sold  and  delivered 
to  a  trader  who  had  committed  a  secret  act 
of  bankruptcy,  not  being  cognizant  there- 
of, attached  money  of  the  trader  s  in  the 
hands  of  a  third  person,  and  recove^d 
judgment  in  the  mayor's  coijrt  o^  London 
agiinst  the  garnishee,  who  thereupon 
paid  him  the  amount  of  the  debt  so  at- 
tached ;  afterwards  a  oomn^ission  issued ; 
held,  that  this  payment  was  not  protect- 
ed by  the  stat.  19  G.  2.  c  32,  not  being 
a  payment  made  by  the  bankrupt  in  the 
usual  and  or4iAai3r  courae  of  tr«d«  md 


dealing ;  and  held  that  the  assignees  of 
-such  bankrupt^  under  a  third  commiaaion 
Issued  against  him,  might  sue  for  and  re- 
cover back  such  payment,  although  the 
bankrupt  who  had  obtained  his  certificate 
under 'hie  former  commisaiona,  bad  not 
paid  l&s.  ia  the  pound  under  the  second 
of  them  ;  in  which  case  his  futnre  ef- 
fects remain  liable  to  that  extent  to  his 
creditors  under  the  second  commission 
respectively.  HovUand  oikere^  Asngn- 
ee#,  ^.  of  WardeUj  a  Bankr^tt^  v.  Brown^ 
•n^,  H.  46  G.  3.  77 

8  A  trader  indebted  to  the  defendants,  af- 
ter a  secret  act  of  bankruptcy,  gives  tbem 
a  new  bill  in  lieu  of  their  &rmcr  claim, 
and  deposits  with  them  certain  policies 
of  insurance  made  on  his  account,  aa  eol- 
lateral  security.  And  after  notice  of  a 
loss  upon  those  policies,  ths  policy  bro- 

•  ker,  at  the  banknipt'a  request,,  gives  his 
own  aoeeptanee  tothe  defendanta  ^wbich 
was  afterwarda  paid,)  in  order  to  induce 
ibem  to  give  jup  their  lien  on  the  policies ; 
after  which  a  commission  of  bankrupt 
having  issued  against  the  trader  on  the 
prior  a^t  of  bankruptcy  :  held,  that  the 
assignees  could  not  recover  ft^m  the  de- 
fendants the  amount  of  the  broker'a  ao- 
eeptanee paid  to  them,  which  was  the 
moneif  tif  tke  broker^  and  not  of  ike  bank' 
ntpt ;  though  the  broker,  in  settling  his 
aoeount  with  the  assignees,  retmned  the 
amount  of  the  money  so  paid  by  him  to 
the  defendants,  in  order  to  get  the  poli- 
cies out  of  their  hands.  HoifU  and  atk* 
er«,  Aseigneee  of  fVardell,  a  .  Bankrufi, 
V.  Pack  and  another,  H.  46  G.  3.  81 

3  After  a  warranty  of  a  horse  as  sound,  the 
vendor  in  a  subsequent  con  versa  tioti  said, 
that  if  tke  koree  teere  «N»eimd  (which  he 
denied)  he  would  take  it  again  and  return 
tke  money.  This  is  no  abandonment  of 
the  original  contract,  which  atill  remains 
open:  and  though  the  horse  be  unsound 
the  vendee  must  sue  upon  the  warranty, 
and  cannot  maintain  assumpsit  for  money 
had  and  received  to  recover  back  the 
price,  after  a  tender  of  the  horse.  Pawne 
V.  Whale.  H.  46  G.  3.  131 

4  A  premium  paid  on  an  illegal  insurance, 
though  not  in  fact  known  to  the  parties 
to  be  BO,  cannot  be  recovered  back.  Lub- 
bock V.  Potts,  T.  46  G.  3.  818 

Cf  Where    the    plaintiff  .declares    uooa  a 

Suantum  meruit  for  w6rk  and  labour 
one,  and  materials  found,  it  is  compe- 
tent to  the  defendant,  even  without  no- 
tice to  the  plaintiff,  to  prove  that  the 
work  done  was -not  worth  so  much  as  the 
plaintiff  claims.  And  if  it  appear  that 
the  plaintiff  had  been  paid  on  acoouM  afe 
much  as  the  work  was  worth,  he  eannot 
reeorer.  A  ad  so  it  scams  that  the  defien- 
dant  may  be  let  into  such  a  defence 
where  the  eoatract  waa  ibr  the  work  to 
be  done  at  e  certain  price ;  at  ieest  if  he 
give  the  plaintiff  previous  nodce  of  sach 
I,  that  he  any  be  prepared  to  meet 
4amw»  if  tiia  arorJi  done  lie 
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wholly  inadequate  to  anawer  the  parpoae 
for  which  it  waa  uodertakaB  to  be  per-, 
formed,  whether  the  defendant  maj  oot 
be  let  into  sach  defence  even  without  no- 
tice.   Basten  r.  Bvtter,  T.  46  G.  S.     225 

6  Where  the  leml  title  to  a  ship  remained 
for  a  mohth'aner  the  sale  in  tne  vendors, 
upon  the  fkce  of  the  register,  by  reason 
of  the  vendee  having  otnitted  for  90  long 
to  deliver  a  copy  of  the  indorsement  of 
the  transfer  on  the  original  certificate  of 
registry,  to  the  proper  officer  atrthorized 
to  make  registry,  &c.  pursuant  to  tlie 
stst.  34  Q.  3.  c.  68.  s.  15,  yet  the  vendors 
are  not  liable  during  that  interval  for  re- 
pairs ordered  by  the  captain,  under  the 
direction  of  the  vendee,  (who  for  this 
purpose  must  be  considered  as  a  stranger 
to  the  legal  owners,)  and  consequently 
had  no  authority  express  or  iinplfed  to 
bind  them.  Young  v.  BrandeVy  M.  47  G. 
3:  299 

7  If  an  officer  permit  a  prisoner  to  go  at 
large  on  his  propiise  to  pay  the  debt  to 
the  creditor;  in  consequence  of  which 
he  is  obliged  to  pay  the  creditor  himself; 
he  cafinot  recover  back  the  money  from 
the  debtor;  being  guilty  of  a  breach  of 
duty,  out  of  which  he  cannot  derive  a 
caune  of  action.  Pitcher  v.  Bailey ^  H. 
47  G.  3.  369 

8  Assumpsit  lies  against  a  lessee  firom  year 
to  jrenr  upon  his  agreement  to  pay  rent 
during  the  tenancy,  notwithstanding  his 
bankruptcy,  and  the  occupation  of  his  as- 
signees during  part  of  the  time  for  which 
the  rent  accrued ;  which  were  pleaded 
in  bar.     Boot  v.  Wilson,  E.  47G.  3.    430 

9  Money  paid  by  ^.  to  B.,  in  order  to  com- 

Eiromise  aqoitam  action  of  usury  brought 
J  B.  against  ^.j  on  the  ground  of  an  usu- 
rious tfansactioh  between  the  latter  and 
one  £.,  may  be  recovered  back  in  an  ac- 
tion by  A.  for  money  had  and  received. 
For  the  brohibition  and  penalties  of  the 
Stat.  18Eliz^c.  ft,  attach  only  on  the  V  in- 
former or  platntilT,  or  other  person  suing 
out  process  in  the  penal  action,  making 
eomposilion,"  Ac.  contrary  to  the  stat- 
ute ;  and  not  upon  the  party  payinc  the 
compoaition ;  and  therefore  the  Tattet 
does  not  stand  in  this  respect,  in  pari  de- 
licto, nor  is  particeps  criminis  with  such 
compounding  informer  or  plaintiff.  WU" 
liams  V.  Hedley,  E.  47  G.  3.  461 

10  And  such  recovefv  may  be  had,  although, 
E.^s  assignees  had  before  recovered  from 
B.  the  money  so  received  by  him,  as 
money  received  to  their  use  (tbto  money 
paid  by  way  of  composition  being  at  the 
time  stated  to  be  E.'s  money  \)  there  be- 
ing no  evidence  at  the  trial  of  this  canse 
to  fhew  that  A.  the  present  plaintiiT  waa 
privy  to  that  suit.  i6. 

ATTORNEY. 

1  Attomies,  phdntifi,  are  not  within  the 
LonAon  court  of  conscience  act  39  db  40 
G.  3.  0. 104,  compellable  to  sne  there  for 


a  debt  under  5<.  at  the  peril  of  cost*. 
Bo^d  V.  Pmrker,  M.  46  G.  3.  30 

9  And  this,  thouch  the  defendant  were  also 
an  attorney.  M.  46  Q*  3.  31 

S  An  attorney  ia  boond  to  disclose,  when 
called  aa  a  witness  b^  the  adverse  party, 
the  contents  of  a  netiee  which  he  receiv- 
ed to  produce  a  paper  in  the  hands  of  hi« 
client :  the  privilege  of  the  client  only 
extending  to  exclude  the  disclosure  of 
any  fact  communicated  confidentially  to 
the  witness  in  the  character  of  his  attor- 
ney. Speneeley,  ^i  torn,  v.  Schulenburghj 
E.  46  G.  3.    .  169 

4  The  Court  will  not  compel  an  attorney, 
upon  a  sumnyiry  application,  to  deliver 
up,  on  payment  of  his  demand,  a  lease 
put  into  his  hands  for  the  purpose  of 
making  an  assignment  of  it;  tliere  being 
no  cause  in  Court  nor  any^  criminal  con- 
duct imputed  to  him  in  respect  of  it.  In 
the  matttr  of  S.  Lowe^  H.  47  G.  3.      397 

5  The  plaintifiT  is  entitled  to  set  oflT  interlo- 
cutory costs  in  the  same  cause,  payable 
by  him  to  the  defendant,  a^inst  the  debt 
and  costs  recovered  by  him  on  the  final 
result  of  the  cause  ;  notwithstanding  the 
objection  of  the  defendant's  attorney  on 
the  ground  of  his  lien,  which  only  at- 
taches on  the  general  reault  of  the  oosts, 
Ac.  of  the  cause.  Howell  v.  Harding^ 
£.4rG.3.  454 

AWARD. 

1  Upon  a  reference  6f  all  actions,  contro- 
versies, Slc.  and  alio  of  two  distinct  mat- 
ters of  difference ;  if  the  arbitrator  omit 
to  decide  one  of  such  distinct  matters, 
that  vitiateathe  whole  awird ;  which  can- 
not therefbre  be  enforced  by  attachment. 
Bandmll  y,  RandaU,  M.  46  G.  2.  45 

3  Where  parties  by  bond  agreed  to  submit 
matters  in  diflfarence  between 4hem  to  ar- 
bitration, and  that  the  submission  should 
be  made  a  rule  of  court,  it  ia  competent  to 
either,  even  since  the  stat.  9  db  10  W.  3. 
c.  15,  to  revoke  'by  deed  his  submission, 
and  notify  the  same  to  the  arbitrators  be- 
fore the  authority  be  executed :  and  he 
cannot  be  attached  for  a  contempt  of  court  , 
if  aAer  such  revocation  and  notice  the 
arbitrators  make  an  aiyard,  and  the  sub- 
mission be  made  a  rule  of  court.  But  it 
seems  that  it  would  be  a  contempt  to  re- 
voke tbesubmisaion  aAer  it  had  be^n 
made  a  rule  of  court.  MHiu  and  others^ 
Jissignees  qf  Rhodes  and  another^  Bank- 
mote,  V.  Gratrix^  T.  46  G.  3.  283 

3  Where  an  award  ia  made  after  the  time 
originally  giveq  to  the  arbitrators,  but 
authority  waa  also  given  to  them  to  en- 
large the  time ;  an  award  within  the  en- 
larged time  authorised  is  good  upon  the 
face  of  it,  though  it  do  not  recite  that  the 
arbitrators  did  in  fact  enlarge  the  time : 
but  the  Court  will  not  grant  an  attac1im-~ ' 
for  the  non-performance  of  the  f 
'without  the  verification  of  tfaa 
Oeorge  v.  Lousley,  M.  47  G..  3. 
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Op  the  body  of  an  apprentice,  the  keeper 
of  the  House  of  Correction  retnrned,  w4th 
the  body  of  the  party^a  regular  convic- 
tion of  hira  by  two  roagietratet  on  the 
•tat.  90  Geo.  2.  c.  10,  for  a  misdemeanor 
in  absenting  himself  as  an  jspprentice 
from  his  master's  service ;  it  is  no  answer 
to  shew  by  affidavit  that  the  ^larty  had 
bound  himself  isAsn  mm  infant  to  serve 
till  25,  and  that  when  he  came  of  age  he 
elected  to  avoid  the  indentures,  after 
whidh  the  offence  imputed  had  been 
committed ;  for  this  was  proper  matter  to 
be  shewn  to  the  magistrates  below,  who, 
if  the  matter  shewn  to  Ihem  were  true, 
acted  at  their  own  peril  in  committing 
.  the  party  ;  but  this  Court  have  no  power 
to  discharge  an  apprentice  from  him  lodeii- 
tures ;  and  are  bound  by  the  return  of  a 
tegular  conviction,  where  the  objection 
does  not  appear  on  the  iace  of  the  return 
to  remand  the  party.  £z  ParU  QUL  E. 
46  G.  3,  179 

8  Where  the  master  and  father  of  a  boy 
agreed,  under  seal,  that  the  master  should 
teach  the  son  the  art  and  mvstery  of  weav- 
ing for  five  years,  and  .find  utensils,  and 
that  the  son  should  receive  half  his  ^^n- 
ing,  and  the  master  the  other  half;  ^n- 
der  which  the  boy  served  out  the  time  as 
an  apprentice  :  held  that  this  agreement 
between  the  father  and  master* (to  which 
the  son  was  no  party),  not  binding  tlie 
son,  or  the  father  for  him,  to  any  service 
to  the  master,  but  the  son's  service  infkct 
being  merely  v6luntary ;  was  no  appren- 
ticesoip  in  point  of  law ;  and  consequent- 
ly no  settlement  could  be  gained  by  the 
son  serving  his  master  under  such  a  con- 
ti^ot.  7^  Kinjf  V.  TU  tnkahUomtw  of 
Crawford,  H.  47  G.  3.  306 

ARREST. 
See  £8CAP>,  1..  VoLvvrvcRs,  1. 

The  defendant  cannot  justify  an  asiault  and 
false  imprisontoent  of  ^.  B,  by  shewing 
a  latitat  issued  against  C.  £.,  and  aver- 
ring that  it  was  issued  against  A.  £.,  and 
that  the;f  are  one.  and  the  same  person  : 
there  being  no  iiverment  that  Ji.  B,  was 
known  as  well  by  the  name  of  C,  B. 
Bktkdgeu  V.  Clipwon^  £.  47  G.  3.         438 

ASSUMPSIT. 
See  GuARAjiTBS,  S. 

1  A  creditor  fof  goods  sold  and  delivered 
to  a  trader  who  had  committed  a  secret  act 
of  bankruptcy,  not  being  cognizant  there- 
of, attached  money  of  the  trader  s  in  the 
hands  of  a  third  person,  and  recovered 
jtidgment  in  the  mayor's  court  of  London 
^inst  the  garnishee,  who  thereupon 
paid  him  the  amount  of  the  debt  so  at- 
tached ;  afterwards  a  oommission  issued ; 
held,  that  this  payment  was  not  protect- 
ed by  the  stat.  19  G.  2.  e  32,  not  being 
a  payment  made  by  the  bankrupt  in  the 
«tual  and  ocdioary  cootm  of  tr«d«  md 


dealing;  and  held  that  the  assignees  of 
-such  bankrupt,  under  a  third  commisMon 
Issued  against  him,  might  sue  for  and  re- 
cover \)ick  such  payment,  although  the 
bankrupt  who  had  obtained  his  certificate 
under  -  his  former  commissions,  bad  not 
paid  l&s.  ia  the  pound  under  the  seoond 
of  them ;  in  which  case  his  future  ef- 
fects remain  liable  to  that  extent  to  his 
creditor*  under  the  second  commisaion 
respectively.  HovU  mnd  others^  Asngn- 
ee#,  ^.  of  WmrdeU^  a  BanknaH^  v.  Bntmu 
ing,  H.  46  G.  3.  77 

8  A  trader  indebted  to  the  defendanu,  af- 
ter a  secret  act  of  bankruptcy,  gives  them 
a  new  bill  in  lieu  of  their  &rmcr  claim, 
and  deposits  with  them  certain  policies 
of  insurance  made  on  his  account,  as  col- 
lateral security.  And  after  notice  of  a 
loss  upon  those  policies,  the  policy  bro- 

<  ker,  at  the  bankrupt's  request,,  gives  his 
own  aoeeptanee  to, the  defendants  ^wbich 
was  afterwards  paid,)  in  order  to  induce 
ihem  to  give  Jip  their  lien  on  the  policies ; 
after  which  a  commission  of  bankrupt 
having  issued  against  the  trader  on  the 
prior  act  of  bankruptcy  :  held,  that  the 
assignees  could  not  recover  ft^ro  the  de- 
fendants the  ameunt  of  the  broker's  ac- 
eaptanee  paid  to  them,  which  was  the 
moneif  of  the  krokor^  and  not  of  ike  bank- 
rupt ;  though  the  broker,  in  settling  his 
aooount  with  the  assignees,  retained  the 
amount  of  the  money  so  paid  by  him  to 
the  defendants,  in  order  to  get  the  poli- 
cies out  of  their  hands.  Homl  and  oth- 
ers^ Jissigneee  of  WardeU^  a  .  Bankrufi^ 
V.  fatk  and  another^  H.  46  G.  3.  81 

3  After  a  warranty  of  a  horse  as  sound,  the 
vendor  in  a  subsequent  conversation  said, 
that  if  tke  karoe  teere  «itM«nd  (which  he 
denied)  ke  would  take  it  again  and  return 
tke  money.  This  is  no  abandonment  of 
the  original  contract,  which  still  remains 
open :  and  though  the  horse  be  unsonnd 
the  vendee  must  sue  upon  the  warranty, 
and  cannot  maintain  assumpsit  for  money 
had  and  received  to  recover  back  the 
price,  after  a  tender  of  the  horse.  Pawne 
V.  Wkale,  H.  46  G.  3.  131 

4  A  premium  paid  on  an  illegal  insuranoe, 
though  not  in  fact  known  to  the  parties 
to  be  so,  cannot  be  recovered  back.  Lub- 
hoek  V.  Potts,  T.  46  G.  3.  818 

^  Where    the    plaintiff  .declares    upon  a 

Suantum  meruit  for  w6rk  and  labour 
one,  and  materials  found,  it  is  compe- 
tent to  the  defendant,  oven  without  no- 
tice to  the  plaintiff,  to  prove  that  the 
work  done  was  not  worth  so  much  as  the 
plaintiff  claims.  And  if  it  appear  that 
the  plaintiff  had  been  paid  on  acoouM  as 
much  as  the  work  was  worth,  he  eannot 
reeorer.  And  so  it  scams  that  the  delen- 
dant  may  be  let  into  snch  s  defence 
where  the  oontract  was  for  the  work  to 
be  done  at  a  certain  price ;  at  least  if  he 
give  the  plaintiff  pniVtovs  nodce  of  snch 
dcfe»ce,  that  he  amy  be  prepaiod  to  meet 
•t    Aadj  ^nme.  if  tiia  wotk  done  be 
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wholly  inadequate  to  ant wer  the  parpoae 
for  which  it  waa  undertakes  to  be  per-^ 
formed,  whether  the  defendant  maj  oot 
be  let  into  such  defence  even  without  no- 
tice.   Basten  ▼.  Butter,  T.  46  G.  3.     225 

6  Where  the  leml  title  lo  a  ship  remained 
for  a  moiith'aner  the  sale  in  tne  vendors, 
upon  the  fkce  of  the  register,  by  reason 
of  the  vendee  having  o<nitted  for  so  long 
to  deliver  -a  copy  of  the  indorsement  of 
the  transfer  on  the  original  certificate  of 
registry,  to  the  proper  officer  authorized 
to  make  registry,  &c.  pursuant  to  the 
stst.  34  G.  3.  c.  68.  s.  15,  yet  the  vendors 
are  not  liable  during  that  interval  for  re- 
pairs ordered  by  the  captain,  under  the 
direction  of  the  vendee,  (who  for  this 
purpose  must  be  considered  as  a  stranger 
to  the  legal  owners,)  and  consequently 
had  no  authority  express  or  iinpli^d  to 
bind  them.  Young  v.  Brander^  M.  47  G. 
3.  299 

T  If  an  officer  permit  a  prisoner  to  go  at 
large  on  his  propiise  to  pay  the  debt  to 
the  creditor;  in  consequence  of  which 
he  is  obliged  to  pay  the  creditor  liimself; 
he  cafinot  recover  back  the  money  from 
the  debtor;  being  guilty  of  a  breach  of 
duty,  out  of  which  he  cannot  derive  a 
caune  of  action.  Pitcher  v.  Bailey,  H. 
47  G.  3.  369 

8  Assumpsit  lies  against  a  lessee  fVom  year 
to  year  upon  his  agreement  to  pay  rent 
during  the  tenancy,  notwithstanding  his 
bankruptcy,  and  the  occupation  of  his  as- 
signees during  part  of  the  time  for  which 
the  rent  accrued ;  which  were  pleaded 
in  bar.     Boot  v.  Wilson,  E.  47  G.  3,    430 

9  Money  paid  by  ^.  to  B.,  irt  order  to  com- 

Eiromise  aquitam  action  of  usury  brought 
J  B.  against  Jl.,  on  the  ground  of  an  usu- 
nous  transaction  between  the  latter  and 
one  E.,  may  be  recovered  back  in  an  ac- 
tion by  A.  for  money  had  and  received. 
For  the  prohibition  and  penalties  of  the 
Stat.  18Eliz^c.  ft,  attach  only  on  the  V  in- 
former or  plaintiff,  or  other  person  suing 
out  process  in  the  penal  action,  making 
oomposition,"  Ac.  contrary  to  the  stat- 
ute ;  and  not  upon  the  party  paying  the 
composition;  and  therefore  the  Tattet 
dees  not  stand  in  this  respect,  in  pari  de- 
licto, nor  is  particepa  criminis  with  such 
compounding  informer  or  plaintiff.  WU' 
liams  V.  Hedley,  E.  47  G.  3.  461 

10  And  such  recovery  may  be  had,  although, 
E.*s  assignees  had  before  recovered  from 
B.  the  money  so  received  by  him,  as 
money  received  to  their  use  (the  money 
paid  by  way  of  composition  being  at  the 
time  stated  to  be  E.'s  money  0  there  be- 
ing no  evidence  at  the  trial  of  this  cause 
to  shew  that  Ji.  the  present  plaintiff  waa 
privy  to  that  suit.  ib. 

ATTORNEY. 

1  Attorn ies,  plaintifo,  are .  not  within  the 
London  court  of  conscience  act  39  db  40 
G.  3.  0. 104,  compellable  to  sue  there  for 


a  debt  under  61.  at  the  peril  of  cost*. 
Heard  v.  Pmrker,  M.  46  G.  3*  30 

3  And  this,  thouch  thedefendaat  were  also 
an  attorney.  M.  46  Q.  3.  31 

S  An  attorney  is  bound  to  disclose,  when 
oalled  as  a  witness  b^  the  adverse  party, 
the  contents  of  a  notice  which  he  receiv- 
ed to  produce  a  paper  in  the  hands  tof  hi« 
client :  the  privilege  of  the  client  only 
extending  to  exclude  the  disclosure  of 
any  fact  communicated  confidentially  to 
the  witness  in  the  character  of  his  attor- 
ney. Spenceley^  ovi  torn,  v.  Schulenburgh, 
.  £.  46  G.  3.  169 

4  The  Court  will  not  compel  an  attorney, 
upon  a  sumnviry  application,  to  deliver 
up,  on  payment  of  bis  demand,  a  lease 
put  into  bis  hands  for  the  purpose  of 
making  an  assignment  of  it;  there  being 
no  cause  in  Court  nor  any^ criminal  con- 
duct imputed  to  hiro  in  respect  of  it.  In 
the.  matttr  of  S.  Lowe^  H.  47  G.  3.      397 

5  The  plaintiff  Is  entitled  to  set  off  interlo- 
cutory costs  in  the  same  cause,  payable 
by  him  to  the  defendant,  aj^ainst  the  debt 
and  costs  recovered  by  him  on  the  final 
result  of  the  cause  ;  notwithstanding  the 
objection  of  the  defendant's  attorney  on 
the  ground  of  his  lien,  which  only  at- 
taches on  the  general  result  of  the  costs, 
Ac.  of  the  cause.  HeweU  v.  Harding, 
E.47G.3.  454 

AWARD. 

1  Upon  a  reference  6f  all  actions,  contro- 
versies, &.C.  and  alto  of  two  distinct  mat- 
ters of  difference ;  if  the  arbitrator  omit 
to  decide  one  of  such  distinct  matters, 
that  vitiateathe  whole  award ;  which  can- 
not therefbre  be  enforced  by  attachment. 
Randall  y,  RandmU,  M.  46  G.  2.  45 

3  Where  parties  by  bond  agreed  to  submit 
matters  in  difference  between  4hem  to  ar- 
bitration, and  that  the  submission  should 
be  made  a  rule  of  court,  it  is  competent  to 
either,  even  since  the  stat.  9  db  10  W.  3. 
c.  15,  to  revoke  "by  deed  his  submission, 
and  notify  the  same  to  the  arbitrators  be- 
fore the  authority  be  executed :  and  'he 
cannot  be  attached  for  a  contempt  of  court 
if  aAer  such  revocation  and  notice  the 
arbitrators  make  an  award,  and  the  sub- 
mission be  made  a  >ule  of  court.  But  it 
seems  that  it  wouldf  be  a  con|emp(  to  re- 
voke tbe  submission  after  it  had  been 
made  a  rule  of  court.  Milne  and  oiherg, 
Jissignees  of  Rhodes  and  another.  Bank' 
runts^  V.  Gratrix^T'  46  G.  3.  283 

3  Where  an  award  ia  made  after  tbe  time 
originally  given  to  the  arbitrators,  but 
authority  was  also  given  to  them  to  en- 
large the  time;  an  award  within  the  en- 
larged time  authorised  is  good  upon  the 
face  of  it,  though  it  do  not  recite  that  the 
arbitrators  did  in  Act  enlarge  the  time : 
but  the  Court  will  not  grant  an  attacbment 
for  the  non-performance  of  the  award 
without  the  verifioation  of  that  ^fact. 
Oeorge  v.  Lousley,  M.  47  G.,  3.  301 
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4  Where  the  costs  of  the  cause  and  of  the 
special  jury,  are  distinctly  and  separately 
submitted  to  the  discretion  of  arbitrators, 
they  must  distinctly  adjudicate  upon 
eaon ;  otherwise  the  award  is  bad ;  (but 
the  plaintiff*  in  this  instance  agreed  to 
abandon  it  for  so  much.)  ib, 

5  The  award  was  also  set  aside  for  so  much 
as  the  arbitrators,  without  authority,  had 
directed  to  be  paid  for  thdr  own  ezpen- 
ces-.  *  t*. 

6  An  inclosure  act  having  directed  that  the 
allotments  made  by  the  commissioners 
should  for  ever  remain  for  the  benefit  of 
the  appointees  :  held  that  an  award  and 
assignment  of  the  herbage  of  a  certain 
close  to  thb  survevors  of  the  highways  and 
their  auccessorsjtor  the  benefit  of  the  par- 
ish of  B.^  though  bad  as  a  common  law 
conveyance,  the  appointees  nbt  being  a 
corporation,  was  yet  good  as  a  parliamen- 
tary declarntionof  the  persons  entitled  to 
take ;  the  same  as  if  the  terms  of  the 
award  had  been  specifically  enacted. 
And  the  lord  of  the  manor,  in  whom  the 
fee  of  the  soil  remained,  is  a  trustee  for 
the  surveyors  of  the  highways  for  the 
time  being.  Johnson  v.  Hodgson^  M.  47 
G.  3.  312 

7  Afler  the  delivery  of  an  award,  the  arbi- 
trator cannot,  though  within  the  time 
limited  by  the  submission,  correct  a  rois- 
talie  in  the  calculation  of  figures,  by  mak- 
ing another  award  corresponding  to  the 
admitted  proportions  of  a  partnership 
fund.    Irvine  v.  Elnon,  M,-47  G.  3.    319 

8  Partiality  and  improper  conduct  tn  an  ar- 
bitrator, in  making  his  award  without 
hearing  the  defendant  and  his  witnesses, 
cailnot  be  pleaded  in  bar  to  an  action  on 
the  bond,  conditioned  for  the  perform- 
ance of  the  award ;  but  is  only  matter  for 
application  to  the  equitable  jurisdiction 
of  the  Court  to  set  aside  the  award.  Nei- 
ther can  a  parol  agreement  between-  the 
parties  to  waive  and  abandon  the  award 
be  pleaded  to  such  action.  Braddick  v. 
Thompson,  £.  47  G.  3.  445 

9  The  submission  being  of  all  matters  in 
difference  between  the  parties,  an  award 
of  so  much  to  be  paid  by 'the  defendant  to 
the  plaintiffs 'un  their  banking  aceountj  is 
binding  between  them ;  for  no  other  mat- 
ter in  difference  between  them  shalf  be 
intended,  unless  it  bo  shewn :  and  the 
award  is  good  for  so  much,  though  the 
arbitrators  also  awarded  a  sura  to  be  paid 
by  the  plaintiffs  to  the  defendant  out  of  a 
partnership,  fund' in  which  others  than  the 
defendant  were  interested  who  were  no 
parties  to  the  submission.  Ingram  v. 
MUnes,  T.  47  G.  3.  492 

10  The  time  limited  by  the  stat.  9  and  10 
W.  3.  c.  15.  s.  2,  for  setting  aside  awards, 
made  under  submissions  by  virtue  of  that 
statute,  does  not  attach  on  awards  made 
under  orders  of  nisi  prius.     Synge  v.  Jer- 

.  cous,  T.  47G.3.  501 


BAIL. 
'  8ie  Afpidayit  to  hold  to  Bail. 

1  The  defendant,  a  seaman,  being  out  upon 
bail  on  process  fo^  a  debt  under  20L,  was 
impressed  into  the.  king's  service;  and 
as  be  would  have  been  entitled  to  his  dis- 
charge, if  in  custody,  by  virtue  of  the 
Stat., 32  G.  3.  c.  33.  s.  22,  the  Court  on 
application  of  the  bail  ordered  an  ezone- 
retur  to  be  entered  on  the  bail-piece  in 
the  first  instance.  Robertson  v.  Patter' 
son,  T.  46  G.  3.  193 

2  Bail  in  error,  who  were  excepted  to  and 
did  not  justify;  were  relieved  from  pro- 
ceedings against  them,  though  no  other 
bail  had  been  put  in :  but  they  were 
made  to  pay  the  costs  up  to  this  time,  the 
plaintiflf  naving  been  induced  by  former 
cases  to  proceed  against  them.  Gould 
and  another  v.  Holmstrom^  T.  46  G.  3. 271 

3  After  default  made  in  not  putting  in  spc^ 
cial  bail  in  time,  it  ia  not  enough  that  bail 
are  afterwards  jpict  in  ;  but  the  plaintiff* 
may  take  an  assignment  of  the  bail  bond 
and  proceed  thereon,  unless  the  bail  be 
9X%o  jvstified,  though  not  before  excepted 
to.  Turner  v.  Cary  and  others,  T.  46 
G.3.  283 

4  A  defendant  arrested,  held  to  bail,  and 
rendered,  and  afterwards  superseded  for 
want  of  being  charged  in  execution,  can- 
not be  held  to  bait  again  upen  bills  of  ex- 
change given  by  him  before  he  was  ren- 
dered, as  a  collateral  security  for  the  da- 
mages and  costa  recovered  against  him  in 
the  former  action,  and  dpon  agreement 
for  a  stay  of  execution  till  default  made 
in  payment  of  the  bills.  Daniel  v.  Dodd, 
£.  47  G.  3.  441 

5  Where  the  defendant  in  the  action  gave 
a  cognovit  for  the  debt  and  costs  payable 
by  seven  instalments ;  and  after  the  bail 
were  fixed  ai>  act  passed  for  discharging 
insolvent  debtora  in  custody  ifof  debts  due 
at  a  certain  day,  prior  to  the  bail  being 
fixed,  at  which  day  three  only  of  the  in- 
stalments were  payable ;  and  afterwards 
the  principal  was  discharged  under  the 
act,  when  only  two  more  of  the  instal- 
ments had  become  payable:  vet  held 
that-  the  bail  were  liable  for  the  whole 
coqdemnation-mone^ ;  the  entire  debt, 
qua  debt,  being  due  instanter,  with  a  stay 
of  execution'  only  for  certain  portiona  at 
certain  times.  Shakespeare  v.  Phillips, 
E.47G.3.  486 

6  Bail  who  are  indemnified,  being  sued 
upon  the  bail-bond,  file  a  bill  in  equity 
for  an  injunction,  suggesting  want  of 
consideration  for  the  original  debt ;  and 
an.  injunction  is  granted  pro  tempore  on 
condition  of  paying  the  oebt  into  court; 
which  is  done  accordingly;  and  after- 
wards the  money  is  paid  over :  held  that 
the  bail  were  damnined  by  such  payment 
of  money  into  court,  after  notice  to  the 
debtor,  and  no  ftind  provided  by  him; 
and  not  merely  from  tne  time  when  the 
money  was  Uikcn  out  of  court  upon  dis- 
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aoWiog  the*  injunction.  For  one  who 
agrees  to  indemnify,  and  save  others 
MrmUts  against  a  certain  engagement,  is 
hoaod  to  secure  them  from  incurring  anv 
expence,  as  it  runs  on  at  the  time,  whicn 
Alls  upon  them  by  virtue  of  that  engage- 
ment. .  Sparkes  v.  MariindaU.  T.  47  G.  3. 

557 

bAIJL.-BOND. 

To  debt  on  a  bail-bond,  it  is  to  good  plea 
that  the  action  was  brought  by  the  she- 
riff for  the  benefit  of  and  as  trustee  for 
the  sheriff's  officer,  who  arrested  the  de- 
fendant, and  to  whom  the  defendant  paid 
the  debt  and  costs,  &c.  after  the  return- 
day,  but  before  the  sheriff  was  ruled  to 
return  the  lorit,  and  who  accepted  the 
money  so  paid  by  the  defendant  in  full 
satisfaction  and  discharge  of  the  bail-bond 
and  feesy  dx. ;  an4  that  if  any  damage 
were  afterwards  incurred' for  default  of 
defendant's  appearance  according  to  the 
condition  of  tne  bond,*  it  was  occasioned 
by  the  default  of  such  sheriff 's'officer  in 
not  paying  over  the  debt  and  costs  to  the 
plaintiff  m  the  original  action,  which 
would  have  been  accepted  by  such  plain- 
tiff, dm. ;  for  it  does  not  thereby  appear 
that  the  sheriff's  officer  had  either  a  le^al 
or  an.  equitable  interest  (even  supposing 
the  latter  would  have  sufficed)  m  the 
bond  at  the  time  of  the  supposed  satisfac- 
tion received  by  such  officer;  and  suppos- 
ing that  accord  and  satisfaction  co^ld  be 
E leaded  to  such  a  bond,  not  for  money^ 
ut  for  a  collateral  act;  and  supposing 
that  it  could  be  so  pleaded  after  the  day 
stipulated  for  performance  of  the  act. 
Scholey  and  DomvUle  v.  Mearns.  H.  46 
G.  3.  74 

BANKRUPT. 

See  Irsolvert  Dkbtobs,  No.  2. 

Mandamus,  No.  1. 

1  It  is  a  good  plea  to  an  action  op  a  promis- 
sory note  and  for  money  lent,  that  the 
plaintiff  is  an  uncertificated  bankrupt, 
and  that  his  assignees  required  the  de- 
fendant to  pay  to  them  the  money  claim- 
ed by  the  plaintiff:  and  it  is  no  good  rep- 
lication that  the  causes  of  action  accrued 
af\^r  the  plaintiff  became  bankrupt,  and 
that  the  defendant  treated  with  the  plain- 
tiff as  a  person  capable  of  receiving  cred* 
it  in  those  behalves;  and  that  the  com- 
missioners had  made  no  new  aseicnment 
of  the  said  notes  and  money ;  for  the  gen- 
eral assignment  of  the  commissioners 
passes  to  the  assignees  of  the  bankrupt 
all  his  after  acquired  as  well  as  present 
personal  property  and  debts.  Kitchen  v. 
Bartsch,  M.  46  G.  3.  33 

2  A  bill  of  sale  to  a  particular  creditor  of 
all  the  effects  of  a  trader,  in  trust  to  sat- 
isfy his  debt,  and  pay  over  the  surplus 
(if'^any)  to  the  trader,  is  An  act  of  bank- 
ruptcy, and  of  no  effect  as  a  conveyance, 


notwithstanding  it  was  given  by  ^e  tra- 
der when  under  atrest  at  the  suit  of  the 
partie%ilar  creditor  for  a  just  debt,  and 
followed  by  an  immediate  change  of  pos- 
session. .  There  was  another  writ  out 
against  the  trader  at  the  time,  and  he 
knew  that  he  was  in  insolvent  circum- 
stances ;  but  it  did  not  appear  t)iat  these 
facts  were  known  to  the  particular  cre- 
ditor. JVetoton,  Jlssignte  of  Steifoz,  a 
Bankn^t^  v.  Chantler,  H.  46  G.  3.        70 

3  A  creditor  for  goods  sold  and  delivered 
to  a  trader,  who  had  committed  a  secret 
act  of  bankiliptcy,  not  being  cognizant 
thereof,  attached  money  of  the  traders  in 
tbn  hands  of  a  third  person,  and  recover- 
ed judgment  in  the  mayor's  coUrt  o€  Lon- 
don aeainst  the  garnishee,  who  thereupon 

.  paid  him  the  amount  of  the  debt  so  at- 
tached ;  and  afterwards  a  eom  mission  is- 
sued :  held  that  this  payment  was  not 
protected  by  the  sUt.  19  G.  2.  c.  32,  not 
oeing  a  payment  made  by  the  bankrupt  in 
the  usual  and  ordinary  course  of  trade 
and  dealing :  and  held  that  the  assignees 
of  such  bankrupt,  under  a  third  commis- 
sion issued  against  him^  might  sue  for 
and  recover  back  such  payment,  although 

.  the  bailkrupt  who  bad  obtained  his  cer- 
tificate under  his  former  commiMsions, 
had  not  paid  150. ^ia  the  pound  under  the 
second  of  them  ;  in  which  case  his  future 
effects  remain  liable  to  that  extent  to.  his 
creditors,  under  the  second  commission 
respectively.  Hovil  and  others^  Assignees 
of  Wardellf  a  Bankrupt^  v.  Browning,  H. 
46  G.  3.  77 

4  A  trader  indebted  to  the  defendants,  aAer 
a  secret  act  of  bankruptcy,  gives  them  a 
new  bill  in  lieu  of  their  former  claim, 
and  deposits  with  them  certain  policies 
of  insurance  made  on  his  account  as  col- 
lateral security.  And  aAer  notice  of  a 
loss  upon  those  policies,  the  policy  bro- 
ker, at  the  bankrupt's  request,  gives  his 
own  acceptance  to  the  defendants,  ^which 
was  aAer  wards  paid,)  in  order  to  induce 
them  to  give  up  their  lien  on  the  policies; 
after  which  a  commission  of  bankrupt 
having  issued  against  the  trader  on  the 
prior  act  of  bankruptcy ;  held  that  the 
assignees  could  not  recover  from  the  de- 
fendants the  amount  of  the  broker's  ac- 
ceptance paid  to  them,  which  was  the 
money  of  the  broker,  and  not  of  the  bank- 
rupt; though  the  broker,  in  settling  his 
account  with  the  assignees,  retained  the 
amount  of  the  money  so  paid  by  him  to 
the  defendants,  in  order  to  get  the  poli- 
cies out  of  their  hands.    Hovil  and  others, 

.  Assignees  of  Wardell^  a  Bankrupt,  v. 
Pack  and  another,  H.  46  G.  3.  81 

5  Where  assignees  of  a  bankrupt  adver- 
tised the  lease  of  certain  premises,  of 
which  the  bankrupt  was  lessee,  for  sale 
by  auction,  (without  stating  themselves 
to  be  the  owners  or  possessed  thereof,) 
and  no  bidder  offering,  they  never  took 
possession  in  faet  off  the  premises ;  held 
that  this  was  no  more  tnan  an  experi- 
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againit  the  dmwer ;  and  that  th«  want  of 
it  id  not  applied  by  proof  of  a  noting  lor 
non-acctfptance  and  a  lubaequent  protest 
for  non-payment.  Bat  whether  or  not 
the  protest  fbr  non-payment  be  sufficient 
in  such  case,  where  the  holder,  after  a 
refusal  by  the  drawee  to  aceept^  present- 
ed it  for  payment  when  due,  and  was  re- 
fused payment;  at  any  rate  the  holder 
is  bound  to  give  notice  to  the  drawer  of 
the  non-acceptance ;  without  which  the 
original  payee,  to  whom  the  biil  was  re- 
turned, cannot  recover  against  the  draw- 
er :  and  it  is  no  excuse  fbr  not  giving 
snch  notice  that  the  drawer.had  no  effects 
in  the  drawee's  hands  at  the  time  when 
the  bill  was  refused  acceptance  or  aAer- 
wards,  if  he  had  some  effects  (to  what- 
ever amount)  in  the  drawee's  hands  when 
the  bill  was  drawn.  Orr  and  others^  r. 
Maginnis,  £.  46  G.  3.<  171 

5  Whether  or  not  the  fact  of  putting  a  let- 
ter into  the  post-office  containing  notice 
of  the  dishonour  of  a  bill  to  the  drawer, 
to  whom  it  was  directed,  be  of  itself  suffi- 
cient evidence  to  be  left  to  the  jury  that 
such  notice  reached  the'  drawer;  at  any 
rate,  if  a  bill  be  accepted  payable  at  w9.'#, 
who  is  the  acoeptor*s  banker,  the  party 
taking  such  special  acceptance,  (which 
he  is  not  bound  to-do,)  thereby  impliedly 
agrees  to  present  it  for  payment  within 
the  usual  banking  hours  at  the.  place 
where  it  is  made  payable ;  and  if  he  pre- 
sent it  after  such  hours,  without  effect, 
it  is  no  evidence  of  the  dishonour  of  the 
bill  so  as  to  charge  the  drawer.  Parker 
V.  Gordon,  E.  46  G.  3.  183 

6  The  drawer  of  a  bill  of  exchange  which 
had  been  accepted,  and  was  not  refused 
payment  by  tne  acceptor  till  aAer  the 
bankruptcy  of  the  drawer^  is  discharged 
by  bis  certificate ;  inasmuch  as  such  debt 
is  made  proveable  under  his  Commission 
by  the  Stat.  7  G.  I.  c.  31.  Starey  v. 
Bam^,  T.  46  G.  3.  206 

7  The'  vendee  of  goods  having  accepted  a 
bill  of  exchange  for  the  price  of  them, 
and  becoming  bankrupt  before  the  bill  be- 
came due,  a  guarantee  who  paid  the  ven- 
dor after  the  bonkruptcy  of  the  vendee 
may  recover  back  the  money  from  the 
latter  without  proving  that  any  demand 
was  made  upon  him  as  acceptor  of  the 
bill,  before  such  payment  b^  the  guaran- 
tee; this  not  being  an  action  upon  the 
bill  itself;  and  the  notorious  insolvency 
of  the  vendee .  acceptor  being  at  least  a 
prima  facie  warrant  to  the  guarantee  to 
dispense  with  the  makinc  of  such  de- 
mand by  the  vendor  who  held  the  bill ; 
however,  it  might  still  be  competent  for 
the  vendee  to  defend  himself  against  this 
action  by  the  guarantee,  by  shewing  that 
if  a  demand  for  payment  had  been  made 
upon  him  by  the  holder,  the  bill  would 
have  been  paid.  Warrington  v.  Furhor^ 
H.  47  G.  3.  399 

9  If  the  holder  of  a  bill  when  due,  after 
taking  part  payment  from  the  aceeptor, 


agree  to  take  a  new  acceptance  from  him 
fbr  the  remainder,  payable  at  a  fbture 
date,  and  that  in  the  mean  time  the  hol- 
der shall  kee|^  the  original  bill  in  his 
hands  as  a  security;  such  agreement 
amouilts  to  giving  time  and  a  new  credit 
to  the  acceptor,  and  dischargee  the  indor- 
ser,  who  was  no  party  to  the  agreement ; 
though  the  drawer  might  have  had  no 
effecta  in  the  hands  of  the  acceptor. 
Gonld  T.  Jtohton,  T.  47  G.  3.  549 

BILL  OF  SALE. 

Though  a  bill  of  sole  for  transferring  the 
property  in  a  ship  by  way  of  mortgage 
osay  be  void  as  such,  for  want  of  reciting 
the  certificate  of  registry  therein,  aa  re- 
quired by  sUt.  26  Geo.  3.  c.  60.  s.  17,  yet 
tne  mortgagor  may.be  sued  upon  his  per- 
sonal covenant  conuined  in  the^  same 
instrument  for  the  repayment  of  the  mo- 
ney lent.     Kerrison  v.  Cole,  H.  47  G.  3. 

395 

BILC  6F  SALE— /raudiOciiX. 
See  Bahkbupt,  No.  2. 

BOND. 
Ste  lariffT,  1. 

BRICKMAKER. 
See  Bankrupt,  No.  8. 

BRIDGE. 

By  the  common  law,  declared  and  defined 
by  the  stat.  22  H.  8.  c.  5,  and  subsequent 
acts,  where  the  inhabitants  of  a  county 
ar^  liable  to  the  repair  of  a  public  bridge, 
the V  are  liable  a)so  to  repair  to  the  extent 
of  300  feet  of  the  highway  at  each  end 
of  the  bridge:  and  if  indicted  for  the 
non-repair  thereof,  they  can  only  exone- 
rate themselves  by  pleading  specially  that 
some  other  is  bound  by  prescription  or 
tenure  to  repair  the  same.  The  King  v. 
The  Inhabitants  of  the  West  Riding  of  the 
County  of  York,  T.  46  G.  3.  274 

BROKER. 
See  Assumpsit,  No.  2. 

1  Where 'a  broker  pledges  the  gooda  of  hia 
principal  as  his  own,  the  pawnee  who 
claims  by  such  tortious  act  of  the  broker 
cannot  claim  to  retain  against  the  princi- 
pal in  trover  for  the  amount  of  the  lien 
which  the  broker  had  on  the  gooda  for 
his  general  balance  at  the  time  of  snch 
pledge.  It  may  be  otherwise,  where  one 
who  has  a  lien  delivers  the  goods  to  a 
third  person  as  a  security,  with  notice  of 
his  lien,  and  appoints  niro  to  continue 
his  possession,  as  his  aenrant,  for  the 
preservation  of  bis  lien.  M^Combie  v. 
Davies,M,46G,Z,  11 

2  It  seems  that  a  stock  broker  is  liable  to 
pay  to  the  Chamberlain  of  London^  for 
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the  benefit  of  the  corporatien,  the  annual 
duty  of  40«.  tiirected  bjr  atat.  6  Ann.  c. 
16.  a.  4,  to  be  received  by  the  Chamber- 
lain from  every  kroker.  But  at  all  eyenta 
if  the  Chamberlain  aue  for  such  duty  in 
the  London  Court  of  Requeato,  and  that 
Court  decline  takins  cognizance  of  the 
Buit,  on  the  ground  that  the  corporation, 
for  whoae  iMnefit  the  duty  was  to  be  re- 
ceived, had  taken  a  b&na  in  the  penal 
sum  of  10/.  (the  Court  having  jurisdic- 
tion only  to  the  extent  of  5/.)  from  the 
broker,  upon  which  be  might  be  sued  in 
the  superior  courts  ;  and  that  the  Judges 
of  the  Court  of  Requests  were  freemen 
of  the  corporation  interested  in  the  suit ; 
this  Court  will  grant  a  mandamus  to  the 
commissioners  to  proceed  therein ;  for 
under  the  statute  of  Anne  their  cham- 
berlain is  a  trustee  for  the  corporation  ; 
and  a  bond  taken  by  them  in  their  own 
name  for  securing  the  AOs.  duty  is  nd 
merger  of  the  ordinary  remedy  given  to 
their  chamberlain  by  the  legislature  : 
neither  ia  the  right  of  the  .chamberlain  to 
sue  in  the  Court  of  Requests,  which  has 
always  been  the  practice,  affected  by  the 
scintilla  of  interest  which  any  of'^  the 
commissioners  mrght  be  supposed  to  have 
as  corporators  in  the  duty  to  be  recover- 
ed ;  tbouffh  it  did  not  appear  that  all  of 
them  had  such  interest.  The  King  v. 
The  Commis$i.oners  of  the  London  Court 
of  Requests,  H.  46  G.  3.  139 

BURGLAR— coRVtcttan  of 
See  Certificate  to  exempt,  Stc. 


CANAL. 

1  A  canal  act  provHed  that  the  Canal 
Company  should  not  be  entitled,  on  pur- 
chasing lands  for  making  a  canal  to  any 
coal  mines,  St^.  under  the  same;  but 
that  such  min^s  should  belong  to  the 
same  persona  as  would  have  l^en  enti- 
tled to  them  if  the  act  had  not  been 
made;  but  it  required  the  owners  to  give 
notice  to  the  Company  of  their  intention 
to  work  their  mines  within  ten  .yards  of 
the  canal ;  and  that  the  Company  might 
inspect  the  mines,  and  might  stop  tb« 
further  working  of  them,  paying  dompen- 
aation  to  the  owners :  held  that  the  right 
of  the  owners  to  work  within  the  ten 
yards  was  left  aa  before  the  act,  if,  after 

notice  given  by  them  to  the  Company, 
the  latter  did  not  purchaae  out  their  righta : 
and  that  the  canal  being  damaged  by  the 
nearer  approach  of  the  mine,  after  such 
notice  and  non-purchase,  no  action  lay 
against  the  coal  owners  for  such  injury, 
which  happened  by  the  default  of  the 
Company  in  not  purchasing.  The  Com- 
pany of  proprietors  of  the  WyrUy  and 
Essington  Conal  Jfavigation  v.  Bradley 
andotksrs,E.i6  G.  3.  176 

2  Alitor,  Where  the  canal  act  provided  that 
ia  working  the  mines  no  injury  should 
Vol.  IV.  72 


be  done  to  the  canal.  Birmingham  Ca- 
nal Company  ▼.  Hawkesfordy  cited,  t^. 
S  And  alitor  where  the  house  of  one  claim- 
ing under  a  grant  from  the  owner  of  the 
soil  waa  undermined  by  him.  The  Earl 
of  Lonsdale's  ease,  cited.  ib. 

CARRIER. 

Where  no  lien  exists  at  common  law,  it  can 
only  arise  by  contract  with  the  particu. 
lar  party,  either  expressed  or  implied  :  it 
may  be  implied  either  from  previous 
dealings,  between  the  same  partiea  upon 
the  footing  of  such  a  lien,  or  even  from  a 
usage  of.  the  trade  so  general  as  that  the 
jury  must  reasonably  presume  that  the 
parties  knew  of  and  adopted  it  in  their 
dealingii.  But  where,  as  in  the  case  of  a 
common  carrier  claiminf^  a  lien  ibi'  his 
general  balance,  such  a  iien  is  against  the 
.policy  of  the  common  law  and  the  ciis- 

'  torn  of  the  realm,  whiph  only  gives  him 
a  lien  for  the  carriage-price  of  the  par- 
ticular gooda,  there  ought  to  be  very 
strong  evidence  of  a  general  usac e  for 
such  a  lien,  to  induce  a  jur^  to  inter  the 
knowledge  and  adoption  of  it  by  the  par- 
ticular partiea  in  their  contract :  and  the 
jury  having  negatived  such  a  general 
uaage,  though  proved  to  have  been  fre- 
quently exercised  by  the  defendants  and 
varioua  other  common  carriers  through- 
out the  North  for  10  or  19  years  before, 
and  in  one  instance  so  far  back'  as  30 
years,  and  not  opposed  by  other  evidence, 
the  Court  refused  to  grants  new  trial. 
Rus^forth  and  others,  Assignees  of  Rush- 
forth,  y.  Hadfield  andothars,*H.  46  G.  3. 
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CERTIFICATE. 

906  Settlement  by  Cert^aie. 

CERTIFICATE  TO  EXEMPT  FROM 
PARISH  OFFICES. 

A  certificate  granted  4>y  a  Judge  At  the  assi- 
zea,  upon  the  apprehension  and  convic- 
tion of  a  burglar,  exempting  the  prosecu- 
tor and  his  assigns  fro|n  "  all  and  All  man- 
ner of  parish  and  ward  offices,"  exempts 
the  party  from  serving  the  office  of  petty 
constable  for  a  township  within,  but  not 
corextensive  with,  the  parish  where  the 
felonv  waa  committed,  and  for  which  the 
certificate  was  granted :  lo  which  office 
he  was  appointed  at  the  court  leet  of  the 
manor  cQ-ext^nsive  with  such  township. 
MoseUy,  Bart.  v.  Stonehovse,  B.  46  G.  3. 

86 

CHAPLAIN. 

•   See  CuRAtE. 

CHARITABLE  USES. 

Where  the  founder-  of  a  hospital  direcfted 
that  if,  in  making  up  the  Accounts  of  the 
wardens  biennially  going  out  of  office, 
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any  doubt  ihouid  ariw,  whioh  could  not 
be  deeided-  by  the  now  wordono,  &e.  iho- 
oi4inaf7  should  decide  it :  and  also  gave 
to  him  the  appointment  of  a  maater,  upon 
the  default  or  other  persons  to  appomt, 
within  certain  times ;  and  power  to  cor- 
rect or  amove  the  master  for  certain  ca- 
ses, and  also  power  to  semester  the  pro- 
fits of  the  wardens,  &^.  in  case  of  the  im- 
]iroper  subtraction  of  a  certain  sum  di- 
rected to  be  kept  in  a  chest  for  special 
purposes,  until  the  money  was  repiaced  ; 
and  also  gave  to  the  ordinary  the  power 
of  ^interpreting  the  statutes  in  case  of  any 
doubt :  and  the  founder  also  delegated  to 
the  dean  and  chapter  of  York  power  to 
remove  the  wardens,  dbc.  consenting  to 
naortjpge  or  aliBnate  the  lands  of  tl^e 
charity  :  held  that  none  of  the  powers  so 
delegated  constitnted  a  vtsitor,  so  as  to 
exclude  the  application  of  the  powers 
granted  by  the  stat.  43  Eliz.  c.  4 ;  and 
consequently  that  a  commission  of  chari- 
table uses  issued  out  of  the  Court  of 
Chancery  under  tliat  act  was  valid.  Kirk* 
Vy  lUventwortk  Honitai  ease^  H.  47  0. 3. 
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CHARTEK-PARTY. 

See  F&KIGBT,  1. 

CHURCHWARDEN. 
Sea  ELKCTiotf,  No.  1. 

CIVILIANS. 

See  Mahdamus,  8. 

COAL  MINE. 
See  GRAHf .  > 

1  A  canal  aot  provided  that  the  canal  corn- 
pan  v  should  not  bo.  entitled,  on  purchas- 
inp  lands  for  making  a  canal,  to  any  coal- 
mines, ^.  under  the  same,  bat  that  soch 
mines  should  belong  to  the  same  pel^ 
sons  as  would  have  been  entitled  to  them 
if  the  act  had  not  been  made  :  but  it  re- 
quired the  owners  to  give  notice  to  the 
company  of  their  intention  to  Work  their 
mines  within  ten  yards  of  the  canal :  and 
that  the  company  might  inapeet  the  mines, 
and  might  stop  the"  Airther  working  of 
them,  paying  compensation  to  the  own- 
ers :  held,  that  the  right  of  the  owners 
to  work  within  the  ten  yards  was  left  as 
befbre  the  act,  if  after  notice  gtven  by 
thdm  to  the  company  the  latter -did  not 
purchase  out  their  tights :  and  that  the 
canal  being  damaged  by  the  nearer  ap- 
proach of  the  mine  after  such  notice  and 
non-purchaHe,  no  action  lay  against  the 
coal-owner  for  soch  injury,  which  happen- 
ed by  the  default  of  the  company  in  not 
.  purchasing.  The  Company  of  Pmrie^ 
tors  of  the  Wyrley  and  Esimwton  Canal 
■Navigation  v.  Bradley  and  others,  E.  46 
G.3.  176 

8  Altteri  where  the  eanal  act  provided  that 
in  working  the  minaa  no  injury  ahould 


be  done  to  the  canal.  Birmingkam  Ca- 
nal Compamy  v.  Hawkesfard^  cited.  ib, 
3 .  And  alitor,  where  the  house  of  one  claim- 
ing under  a  grant  from  the  owner  of  the 
soil  was  undermined.  Earl  of  Loms- 
dale*s  cose,  cited.  ik. 

COLONIAL  PRODUCE. 

Colonial  produce  cannot  legally  be  shipped 
from  the  British  West  Indies  for  Gibral- 
tar,  and  therefore  the  same  cannot  be  in- 
sured on  such  a  voyage.  And  it  matters 
not  that  part  of  the  cargo  was  shipped  at 
one  of  the  West  India  islands,  with  lib- 
erty to  exchange  it  at  another,  (which 
would  have  been  legal,)  if  in  fact  it  were 
not  exchanged,  and  its  ultimate  destina- 
tion was^ra/tor.  Lubbock  v.  Potts,  T. 
46  G.  3.  218 

COMMISSIONERS  under  private  Acts, 
their  Liability  for  (&sU. 

Sea  Costs,  5.  Isdicthbmt,  2,  3^  4.   Jtrais- 

DICTION,  8,  3. 

COMMITMENT— BY  PAROL. 

The  Stat.  tSG.  3.  c.  80,  gives  a  penalty  in 
case  of  killing  game  on  a  Sunday,  and  di- 
rects that  it  shall  be  forthwith  paid  on 
conviction,  and  that  in  case  of  neglect  or 
refusal  to  pay,  or  ^ive>  security  for  the 
payment  of  it,  the  justice  shall  by  war- 
rant under  his  hand  and  seal  cause  the 
same  to  be  levied  by  distress  and  sale  of 
the  offender's  goods  ;'and  that  it  ahall  be 
lawful  for  such  justice  to  order  such  of- 
fender to  be  detained  in  custody  until 
return  mav  conveniently  be  made  to  such 
warrant  of  distress,  unless  the  party  con- 
victed shall  give  security  for  his  appear- 
ance, &43.  Held,  that  soch  order  to  de- 
tain in  custody  until  the  return  of  the 
warrant  of  distress  may  be  by  .parol. 
StiU  V.  WaUs  and  Harris,  T.  46  G.  3. 

249 

COMMON. 
1  A  custom  that  all  the  customary  tenants 
of  a  manor  having  gardens,  pattels  of 
their  customary  tenementa  respectively, 
^have  immemorialljr  by  themaetvea,  their 
tenants  and'  oooupiers,  du"^,  taken,  and 
carried  away  from  a  waste  within  the 
manor,  to, be  used  upon  their  said  custo- 
mary tenements, /or  the  purpose  of  mak- 
ing and  repairing  grass  pUts  in  the  gar- 
dens, pmrets  of  the  sasne  respectively  for 
tiksiKpaoTKMKiiT  iksrstf,  such  tuff  cov- 
ered vnth  grass,  JU  for  the  pasture  of  cat- 
tle, at  hath  been  ft  and  proper  to  be  so 
used  at  all  tiraeaof  the  year,  as  ^ften  and 
in  sUeh  ywawh'lyos  oceaaiom  hoik  required, 
m  bad  in  law,  as  betog  indefinite  and  On- 
eertaiOi  and  destructive  of  the  common ; 
'and  so  is  a  similar  custom  for  taking  and 
applying  such  turf^  the  purpose  ofuudt- 
iMg  and  repmiring  the  banks  and  mounds 
M|  of,  and  for  tm  kedges  mmd  feneeo'  as 
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raoh  cDstomarr  teneiiiaati.     WUs9mr. 
WiUes,  Knt.  H.  46  G.  3.  62 

3  Tbe  owner  vC  b  teneneot  may  bare  two 
distinct  rights  of  common  for  his  cattle 
levant  and  cooehant  oponsucb  tenement, 
upon  different  wastes,  in  different,  ma- 
nors, onder  several  lords ;  and  therefore 
an  allotment  under  one  incloenre  act,  in 
lieu  of  bis  right  of  common  upon  one  of 
such  wastes,  will  not  do  awaj  or  lessen 
his  claim  for  an  equal  allotment  with 
other  commoners,  under  a  subsequent  act 
for  inclosing  the  other  waste.  Semhie 
aliter;  if  the  different  wastes  had  ap* 
peared  to  have  been  originally  faolden 
lender  the  same  lord.  HoUingshead  v.  JVal' 
tan,  T.  46  G.  3.  .  228 

COMMONER. 

If  .in  an  action  en  the  case  for  an  injury 
done  to  tbe  plaintiff's  right  6f  common 
by  digging  turves  there,  tbe  Judge  certify 
under  the  stat.  43  Elis.  c.^.  s.  2,  that  the 
damage  did  not  amount  to  40s.  tbe  plain- 
tiff shall  have  no  more  costs;  for  tne  m- 
Urest  or  title  of  the  land  does  not  neees- 
sarily  come  in  question  in  such  action, 
and  did  not  in  fact  in  ibis  case,  where  the 
action  was  brought  against  another  com- 
moner for  a  mere  wrongful  act.  Edmon* 
son  V,  Edmotisonj  H.  47  G.'i,  422 

COMPOUNDING  PENALTIES. 

1  Money  paid  by  A.  to  B.,  in  or^er  to  com- 
promise a  ^ui  tam  action  of  usury  brought 
by  B.  against  j9.,  on  tha  ground  ofan 
usurious  transaction  between  the  latter 
and  one  £.,  may  be  recovered  back  in  an 
action  by  Jl.  for  money  had  and  received. 
For  the  prohibition  and  penalties  of  the 
Stat.  18  Lliz.  c.  5,  attach  only  on  the  **  in- 
former or  plaintiff,  or  other  person  suing 
out  process  in  tbe  penal  action,  making 
composition,"  &c.  contrary  to  the  statute, 
and  not  upon  tbe  party  paying  the  compo- 
sition ;  and  therefore  the  latter  does  not 
stand,  in  this  respect,  in  pari  deli<;to,  nor 
is  particeps  criminis  with  such  compound- 
ing informer  or  plaintiff,  ffilliajno  v. 
Hedley,  £.  47  G.  3.  461 

2  And  such  recovery  may  be  had  although 
E.*9  assignees  had  before  recovered  from 
B,  tbe  monev  so  received  by  him,  as  mo- 
ney received  to  tlieir  use,  (the  money  paid 
by  way  of  composition  being  at  the  time 
stated  to  be  £.'#  monepr  ;^  there  beina  no 
evidence  at  the  trial  of  this  cause  tosnew 
that  ^.  the  present  plaintiff  was  privy  to 
that  suit.  ib. 

CONDITION  PRECEDENT. 

See  CovBMAVT,  7. 

CONSCIENCE,  COURT  OF. 
See  LoKDOif  Court  or  CoascisacB. 

CONSTABLE. 
A  ceitifieate  granted  by  tbe  Judge  at  the 


assixea,  upon  the  apprehension  and  eon- 
victioHof  a  burglar,  exempting  the  prose- 
cutor and  his  assignee  from  '*  all  and  all 
manner  of  pariek  and  ward  offices,'*  el- 
empts  tbe  party  fl-onl  serving  the  office 
of  pfCfy  constable  fbr  a  township  within, 
but  not  .co-eitensive  with,  the  parish 
where  the  felony  was  committed,  and  for 
which  the  certificate  was  granted;  to 
which  office-  be  was  appointed  at  the 
court  leet  of  the  manor  co-eztensive  with 
auch  township.  Moseloy^  Bart.  v.  Stone* 
Aoiue,  H.46G.  3.  86 

CONTRACT. 
See  Warrantt,  2. 

CONVICTIO^. 

1  Where  a  penalty  is  to  be  sued  for  beibre 
justices  or  peace  within  a  certain  time 
after  the  offence  committed,  upon  a  con- 
viction for  such  offence  returned  by  cer- 
tiorari into  B,  JS., .  it  ought  to  appear  on 
the  face  of  the.  evidence  stated  in  such 
conviotion ;  that  the  prosecution  was  in 
time  :  and  if  tfar^  witness  be  oniv  stated 
to  have  mentioned  the  month  in  which  the 
offence  was  committed,  omitting  the  year, 
and  there  be  no  word  of  reference  to 
connect  it  with  the  true  date,  the  omis- 
sioo  cannot  be  supplied  either  by  refe- 
rence to  the  offence  charged  in  the  infor- 
mation, or  by  presnmptipir  arisina  firom 
tbe  justices  having  convicted  the  defend- 
ant.   Rex  V.  ifoodeoek,  H.  46  G.  3.  •  73 

2  A  conviction  on  the  malt-aet,  42  G.  3.  s. 
38.  s.  30,  dated  4th  of  June  1805,  staled 

•  that  on  the  29th  of  JIlay  180&,  A.  P.  in- 
formeth  us  (three  -justices)  that  at  the 
time  of  the  committing  the  offence  aAer- 
mentioned  the  defendant  was  a  maltater, 
and  within  three  wiontho  now  loot  jfoot,  viz. 
on  12th  tf  May  now  latt  foH,  at  W,  Slc. 
did  wet  certain  grain  of  him  the  defend- 
antf  then  and  there  making  into  mah  in  a 
certain  stage  qf  operation,  &c.  and  there- 
upon afterwards  on  the  4th  of  June^  (no 
vear  mentioned)  at  W.  the  defendant 
«  having  been  duly  suinmoned,  now  Jure 
•wears  before  us,  4^).  and  having  heard 
the  information  read,  is  asked,  &c.  and 
thereupon  the  defendant  denieth,  Ac, 


now  here^omes  before  as,  At.  and  depo- 
seth,  Ac.  in  the  premises',  that  he  #icfi;e|^> 
ed  the  maltfhouse  of  the  defendant  at  IT. 
aforesaid,  on  the  said  12eA  of  May,  and 
found  a  fLoor  of  malt  in  oporation,  very 
wet,  Ac.  and  the  defendant  is  now  here 
again  called  upon  by  us,  dbc.  for  his  for- 
tner  defence,  but  no  other  evidence  is 
now  here  produced,  Ae.,  wheroupon  it  ia 
adjudged,  Ae.  (Stated  to  be  signed  and 
saaled  on  this  4th  of  June  1805.)  Hald, 
1st,  That  the  offence  being  charged  to 
be  commiued  on  the  12th  of  May  now  last 
past,  the  antecedent  date  being  tbe  29th 
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of  May  1805,  when  tbn  informstion  was 
exhibited,  and  the  conviction  being^ated 
the  4th  otJunH  1805,  and  it  being  also  al- 
ledged  that  the  offence  was  coipniitted 
wiiin  three  months  now  last  past  ;<  it  does 
appear  that  the  offence  waa  committed 
on  the  12th  of  May  1805,  and.  not  in 
1804.  The  words  now  last  past,  after  the 
12th  of  May^  referring  to.  the  day  of  the 
month  and  not  to  the  month;  and  there- 
fore the  information  was  in  time. 

2dly,  The  witnesa  swearing  to  the  of- 
fence beingcommitted  on  *'  the  said  12tb 

.  of  May,  sumciently  refers  to  the  12th  of 
May  1805,  the  day  charged  in  the  infor- 
mation, so  as  to  shew  that  the  offence 
was  committed  within  the  three  months  : 
for  it  isthoTelation  of  the  evidence  by  the 
magistrates,  who  also  state  that  the  wit- 
ness deposed  in  the  premises. 

3dlTi  By  the  statement  of  the  proceed- 
ings in  the  conviction,  it  appears  to  have 
been  all  one  continuing  transaction,  from 
the  appearance  of  the  defendant  after  the 
summons  to  the  close  of  the  conviction : 
and  this  appear^  both  from  the  antecedent 
dntes  of  May  1805,  and  the  date  of  the 
conviction,  to  hav«  been  on  the  4th  of 
June  1805  ;  because  the  defendant  is  sta- 
ted to  have  i>een  afterwards  (i.  e.  after 
the  information  exhibited)  sommonedi 
and  to  have  appeared  ontheAthof  June, 
and  the  conviction  was  signed  and  sealed 
on  the  4th  of  June  1805.  And  it  thereby 
also  appears,  that  the  evidence  was  given 
in  the  defendant's  presence,  as, his  depar- 
ture pending  the  continuance  of  the  tran- 
saction will  not  be  presumed.  And  it 
thereby  also  appears  that,  the  conviction 
took  place  on  tne  4th  of  June  1805. 

4thly,  The  witness  deposing  that  he 
found  '*  a  floor  of  jnalt  in  operation,"  ve- 
ry wet,  &c.  being  the  language  of  the  wit- 
ness and  intelligible  to  a  common  intent, 
■ufliciently  proves  the  pffence  charged 
of  wetting  com  or  grain  inaking  into  nMlt^ 
in  a  state  tff  operation. 
5thly,  The  witness,  an  excise  officer, 

'  stating  in  .language  appropriate  to  his  em- 
ployment, that  he  surveyed  the  malthouse 
otthe  defendant  on.the  I2tfa  of  May,  and 
there  found  a  floor  of  malt  in  operation, 
&c.  is  prima  facie  evidence  that  the  de- 
fendant was  at  that  time  a  maltster;  for 

'  otherwise  it  could  not  be  properly  called 
his  malthouse,  nor  would  the  officer  have 
had  authority  to  survey  it ;  as  by  the  ex- 
cise laws  a  party  must  enter  bis  malthouse 
before  the  officer  can  surf>$y  it.  The  King 
V.  Crisp,  E.  46  G.  3.  186 

3  The  St.  42  G.  3.  c.  119,  against  illegal 
lotteries,  directing  the  penalty  to  be  dis- 
tributed l-3d  to  the  king,  l-3a  to  the  in- 
former, and  l-3d  to  the  person  apprehend- 
ing or  securing  the  offender  ;  a  conviction 
directing  the  penalty  to  be  distributed  as , 
the  law  directs,  without  ascertaining  to 
^hom  the  lait  third  is  to  be  paid,  (the 
person  being  nneertain,)  is  bad.  The 
King  V.  Scale,  T.  47  G.  3.  546 


4  But  it  need  not  appear  that  there  was  in 
fact  any  illegal  lottery,  if  it  be  shewn 
that  the  iponey  wai  taken  for  that  pur- 
pose.  .  '  ib. 

5  A  conviction  stated  to  be  made  by  justi- 
ces of  the  peace.  See,  at  the  public  office 
in  Great  Marlborough  street,  Ac.  does 

^  not  legally  denote  that  it  was  made  by 
one  of  the  police  magistrates  under  the 
Stat.  42  Geo.  3.  c.  76,  dtc.  t*. 

( 

COPYHOLD. 

1  ^.,  a  copyholder  for  life,  remainder  to  B., 
surrenders  his  own  and  B,*s  ^state,  (over 
which  latter  he  had  no  control,  and  by 
which  he  let  in  B.*s  remainder,^  and  takes 
a  new  copy  for  the  lives  o^  himself,  C, 
and  B.,  successive ',  and  on  Ji.*s  death,  af- 
ter 20  years  had  run  against  B.,  B.  enters 
on  the  possession  then  vacant :  held  that 
as  against  C,  who  had  no  possession  -and 
no  title,  B.  might  defend  ms  legal  title, 
coupled  with  possession,  in  ejectment; 
however  20  years  adverse  possession  by 
A.  might  have  barred  B,s  possessory 
right  against  him^  or  might  have  disa- 
bled B.,  if  he  had  continued  out  of  pos- 
session, from  recovering  in  ejectment. 
Doe  V.  Reade,  £.  47  G.  3.  450 

2  Where  three  lives  in  a  copy  are  to  take 
successive,  and  a  father,  the  sole  purcha- 
ser, put  in  the  lives  of  himself  and  his 
two  sons,  in  general  the  sons  shall  take 
beneficially,  unless  it  appear  by  any  con- 
current act  of  the  father  that  he  did  not 
BO  intend  it ;  as  by  taking  at  the  same 
court  a  licenqe  from  the  lord  to  himself 
and  his  mother  (who  had  her  free  bench) 

.to  lease  for  70  years.  In  which  case,  if 
the  father  afterwards  lease  by  way  of 
■  mortgage  pursuant  to  such  licence,  and 
there  be  a  custom  in  the  manor  for  the 
first  taker  to  dispose  of  the  estate  as 
against  the  other  lives,  such  custom  may 
opefate'  to  devest  the  legal  estate  of  the 
lives  in  reversion,  and  give  it  to  the  lea- 
see ;  or  if  that  we^e  doubtful ;  or  If  the 
Hcence  of  the  lord  might  be  construed  to 
extend  only  to  the  first  taker  of  the  new 
coj^y  jointly  with  his  mother,  and  the  first 
taker  alone  executed  such  licence  after 
her  death  ;  yet  a  court  of  equity  (even  if 
the  sur.viving  life,  (the  son,)  succeeded 
at  I^w  on  his  strict  legal  title)  would 
nlake  the  son  the  surviving  life,  convey 
to  his  father's. lessee  and  pay  all  the  costs 
in  law  and  equity.  Swift,  d.  JTcrr,  v.  Da- 
vis, H.  39  G.  3.  MS,  450, ». 

COPYHOLD  AND   CUSTOMARY  ES- 
TATES. 

See  Custom,  No.  1. 

1  The  devisee  of  a  copyhold  or  customary 
estate,  which  had  been  surrendered  to  the 
use  of  the  will,  having  died  before  admit- 
tance, her  devisee,  though  afterwards  ad- 
mitted, cannot  recover  in  ejectment;  for 
bis  admittance  has  no  relation  to  the  last 
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legal  surrender;  bat  the  legal  title  re- 
mains in  the  heir  of  the  surrenderor. 
Though  if  the  first  devisee  had  been  con- 
sidered to  be  admitted  in  eonstruction  of 
the  law,  (the  devise  to  her  bejng  in  re- 
mainder after  a- devise  io  one  who  was 
customary  heir  of  the  surrenderor,  and 
who  paid  rent  to  the  lord  for  several 
years,  but  though  required  to  come  in  and 
be  admitted,  had  never  done  so ;)  or  if 
the  admittance  of  the  first  devisee's  heir 
could  be  considered  as  aa  admittance,  by 
relation  back,  of  the  first  devisee  herself; 
yet  she-  not  having  surrendered  to  the  use 
of  her  will,  her  devisee  could  not  take 
the  legal  estate..  -Bu(  whether  the  heir 
of  the  surrenderor  would  be  considered 
as  a  trustee  for  the  second  devisee,  a  court 
of  .equity  is  alone  competent  to  decide. 
Dot  d.  Vtnum  v.  Femon,  M.  46  G.  3.  12 
2. There  can  be  no  general  occupancy  of 
a  copjrhold,  because  the  freehold  is  al- 
ways in  the  lord  ;  and  the  statutes  29^  Car. 
2.  c.  3.  s.  12,  and  14  G.  2.  c.  20.  s.  9,  ap- 
propriating estates  pur  autre  vie  where 
there  is  no  special  occupant,  do  not  ex- 
tend to  copyholds.  And  one  who  was 
admitted  tenant  upon  a  claim  as  adminis'* 
trator  de  bonis  non  to  the  grantee  of  a 
copyhold  pur  autre  vie,  having  no  title  in 
such  character,  cannot  recover  in  eject- 
ment by  virtue  of  such  admission  as  upon 
a  new  and  substantive  grant  of  the  lord. 
Zouch^  d.   ForsB  v.  Forse^  H.  46  G.  3. 

91 

3  One  may  hold  the  prima  tonsura  of  land- 
as  copyhold,  and  another  may  have  the 
soil  and  every  other  beneficial  enjoyment  ' 
of  it  as  frtehold.  And  ancient  admis- 
sions of  the  copyholder,  and  those  under 
whom  he  claims  the  land,  by  the  descrip- 
tion of  **tres  acres  prati,*'  may  be  construed 
only  to  carry  the  prima  tonsura,  if  in  fact 
they  have  Enjoyed  no  more 'under  such 
admissions,  while  another  has  had  the 
aftercrop,  and  has  cut  the  trees  and  fj^n- 
ces,  scoured  the  ditches,  repaired  the 
fences,  and  kept  the- drains;  though  the 
copyholder  may  have  paid  all  the  rates 
and  taxes,  which  was  in  his  own  wrong. 
Stammers  v.  Dixon,  H.  46  G.  3.  !)7 

4  The  freehold  of  an  estate  parcel  of  a  ma- 
nor, and  demiseable  only  by  the  licence 
of  the  lord,  passing  by  surrender  and  ad- 
mittance, to  which  the  tenant  was  admit- 
ted by  the  description  of  a  customary 
tenement,  habendum  to  her  and  her  heirs, 
tenendum  of  the  lord  by  the  rod,  accord- 
ing to  the  custom  of  the  manor,  by  the 
accustomed  rent,  suit  of  court,  customs 
and  other  services,  is  in  the  lord,  and  not 
in  the  tenarU;  though  not  bolden  ad  voU 
untatem  doTnini.  But  such  an  estate, 
whether  strictly  copyhold  or  not  to  all 
purposes,  may  well  pass  under  the  de- 
scription of  copyhold  in  a  will ;  the  in- 
tention to  pass  It  under  that  description 
being  apparent.  Doe  d.  Cook  and  Wife 
y.  Danvers,  H.  46  G.  3.  142 

5  Such  customary  estate  is  not  within  the 


5th  section  of  the  sUtute  of  frauds,  29 
Car.  2.  c,  3,  so  aa  to  require  to  a  devise 
of  it  the  signature  of  the  party,  or  the 
attestation  of  witnesses.  Nor  is  it  with- 
in tbe  7th  section,  as  a  declaration  of 
trust,  requiring  to  be  proved  by  a  writing 
signed  hy  the  party ;  which  applies  opiy 
to  cases  where  tne  legal  and  equitable 
estates  are  sepasated ;  or  by  a  will  tn  tort- 
ting^  whioh.must  be  understood  only  of 
■  such  a  wil\^  of  lands  as  the  statute  recog- 
nizes, viz.  a  will  attested  by  three 'Or  four 
witnesses.  But  held  that  it  might  well 
pass  by  instructions  for  a  will  taken  in 
writing  by  another,  in  the  presence  and 
from  the  oral  dictation  of  the  party, 
though  without  any  signature  or  attests- 
tion,  which  was  established  as  her  will 
by  the  ecclesiastical  court  granting  pro- 
bate thereof,  and  is  a  good  toill  under  the 
statute  of  wills ;  the  estate'  having  been 
surrendered  to  the  use  of  her  last  will  in 
writing.  ib. 

6  Such  estates  pass,  not  by  the  will  alone, 
but  by  the  will  and  surrender  taken  to- 
gether. And  the  entry  of  the  devisee, 
after  20  years  from  the  death  of  the  tes- 
tatrix in  1780,  but  within  20  years  after 
the  determination  of  a  lease  in  1800,  be- 
fore granted  by  her,  (rendering  rent,  with 
a  proviso  for  re-entry  in  case  of  non-pay- 
ment,) was  neither  tolled  by  a  descent 
ca'st  on  the  defendant  Trom  his  father, 
who  as  heir  at  Isw  of  tbe  testatrix  had 
been  admitted  in  17S2,  and  had  received 
the  rent  to  tbe  time  of  his  death  in  1791, 
<  after  which  the  defendant  was  admitted 
and  received  the  rent;  the  doctrine  of 
descent 'cast  not  applying  to  cases  where 
the  party  has  no  remedy  but  by  entry,  as 
in  the  case  of  a  devisee ;  nor  to  copyhold 
or  customary  estates  where  the  freehold 
is  in  the  lord.  Nor  was  such  entry  barred 
by  the  statute  of  limitations,  21  Jac.  1 .  c. 
16,  having  been  made  within  20  years, 
after  the  old  lease  expired ;  the  devisee 
not  being  bound  to  enter  before,  as  for  a 
condition  broken,  by  the  non-payment  to 
her  of  rent.  ib. 

,7  Where  the  tenants  of  a  manor,  formerly 
belonging  to  a  monastery,  holding  by  bor- 
der service,  and  the  defence  of  Tynemouih 
Castle,  uhder  copy  of  court  roll,  and  whbse 
'  estates  passed  by  surrender  and  admit- 
tance, shewed  in  evidence. by  surrenders 
as  far  back  as  they  existed  in  writing  ;- 
by  admissions  from  the  17th  Eliz.  to  the 
14th  Car.  1 ;  by  Exchequer  decrees  be- 
tween the  lords  and  tenants  in  the  times 
of  Eliz.  and  Ja6. 1 ;  and  by  an  inquisition 
of  the  jury  at  the  court-baron  of  the  lord 
in  the  2d  of  Jac.  2;  that  they  were  copy^- 
holders  of  inheritance,  with  fines  certain, 
holding  according  td  the  custom  of  hus- 
bandry of  the  manor,  (or  according  to  the 
custom  of  the  manor  generally,)  without 
stating  them  to  bold  at  the  will  of  the  lord  : 
admitting  this  evidence' to  outweigh  proof 
of  minister's  accounts  in  the  30th  and  31st 
Hen.  8,  a  grant  of  the  manor  from  tbe 
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crown  in  the  9tb  Car.  1,  inolnding  these 
estates  UD^r- the  name  of  Unements  of 
husbandry;  sabsequent  mesne  convey- 
ances reserving  the  coal-nilies,  Ac.  in 
certain  districts ;  and  admissiomi  fVom 
1663  to  1777  (including  admissions  of  the 
several  tenants  to  the  estate  immediately 
in  c|aestion  ;)  *  in  all  which  •  the  v  were 
stated  to  hold  al  the  ^oM  of  the  I^rd^  as 
well  as  aeeording  t^the  automofhuBban-' 
dry  of  the  tnanor,,  4kc. :  yet  as  there  was 
evidence  for  more  than  a  century  past, 
that  the  lord  had  leased  the  coal  and  lime- 
stone under  the  copyhold  lands  in  diffe- 
rent pairts  of  the  manor,  and  had  received' 
rent  for  the  same  ;  and  that  the  lessees  of 
the  lord,  and  not  the  tenants,  had  taken 
the  coal  and  lime*8tona ;  held  that  such 
acts  of  ownership  explained  the  nature  of 
the  tenure,  aeeording  to  the  custom  ^  hus* 
bandry  of  the  manor,  A,e,  and  shewed,  in 
aid  of  the  other  evidence,  that  the  free- 
hold was  in  the  lord,  aiid  not  in  the  ten' 
ants.  And  at  any  rate,  the  evidence  pre- 
ponderating so  much  in  fkvour  of  the  lord, 
the  Court  would  not  disturb  a  verdict 

S'ven  for  him.    Brown  y,  RawUns,T.  46 
.3.  195 

CORN  growing. 
5eePsvi«x,  10. 

CORPORATION. 

1  An  ejectment  agaipst  the  bailiffs  prottem- 
pore  of  a  corporation  caiinot  be  maintain- 
ed iby  proving  payment  of  rent  for  the 
premisee  by  tbe  annual  predecessors  of 
.the  defendants  in  the  same  office  for  sev- 
eral years  before,  and  service  of  the  notice 
to"^  (juit  on  the  defendants,  the  existing 
bailiffs :  for  the  payment  of  such  rent  bj 
the  bailiffs  in  succession  is  merely  evi- 
dence of  a  tenancv  in  the  corporation. 
But  at  any  rate  such  tenancy  may  be  de- 
termined by  a  notice  to  the  corporation  to 
quit,  servea  on  its  officers :  after  which, 
the  owner  of  the  premises  may  distrain 
the  cattle  of  any  persons  trespassing  'on 
his  ground,  or  bring  his  action  against 
them,  or  maintain  ejectment  against  any 
person  in  the  actual  possession  of  the  pre- 
mises.   Doe  V.  ffovdmdn,  H.  47  G.  3. 
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S  A  charter  having  granted  that  upon  the 
death  or  amotion  of  a  principal  burgess 
(who  is  appointed  to  hold  for  2(fe)  it  should 
be  lawful  for  the  mayor  and  the  remain- 
ing principal  burgesses,  within  eight  days 
next  following,  to  elect  another  :  toe 
ei^ht'days  after  a  vacancy  having  slipped 
without  an  election,  a  mandamus  was 
granted  upon  the  stat.  11  G.  1.  c.  4.  s.  3, 
to  make  an  election .  The  King  v.  Mayor, 
^.  of-Thetford,  Hi  47  G.  3.  412 

3  If  a  presiding  officer,  who  by  the  consti- 
tution of  the  borough  forms  an  integral 
part  of  an  elective  aaserably,  depart  from 
It  after  the-  meeting  has  been  reguli^rly 
formed,  and  the  election  entered  upon, 


but  before  it  is  completed,  an  election 
made  after  his  departure  is  void.  The 
King  V.  BuUer,E.  47  G.  3.  .        ^^ 

4  Where  a  corporation  declaring  in  cove- 
nant by  their  modem  name,  stated  that 
the  citizens,  dtc.  were  ftrom-time  immemo- 
rial incorporated  by  divers  names  of  jn- 
corpomtidn,  and  at  the  time  of  making 
the  indenture  by  Ji,  B.  declared  on  nnrere 
known  by  a  certain  other  name,  by  which 
name  df.  B.  granted  to  them  a  certain  wa- 
tereonrse,  and  covenanted  for  quiet  en- 
joyment :  held  that  the  deed  granting  the 
watercourse  to  them  by  such  name  was 
evidence  as  against  the  defendants,  who 
claimed  under  the  grantor,  that  tbe  cor- 
poration was  known  by  that  name  at  the 
time,  upon  an  issue  taken  on  that  fact. 
The  Mayor,  fyt.af  Carlisle  v.  BlaTftdre^ 
T.47G.  3.  510 

5  Where  the  whole  corporation  are  summon- 
ed for  a  paiticular  pbrpose,  (e.  g.  to  re- 

\  ceive  the  resignation  of  a  common  coun- 
cil man)  a  aeleet  hod\f,  who  are  all  present 
and  tansenting,  may  at  the  same  meeting, 
without  any  particular  summons  to  them 
for  that  purpose  In '  their  select  capacity, 
proceed  to  an  election  of  a  common*  coun- 
cil man  in  the  place  of  the  other  resign- 
ed ;  tbe  power  of  election  being  in  such 
select  bodjf,  and  the  charter  not  requiring 
any  previous  summons.  The  King  v. 
TheodorUk,  T.  47  G.  3.  534 

COSTS. 

1  No  costs  are  allowed  on  the  statute  3  H. 
7.  c.  10,  where  a  writ  of  error  is  nonpros- 
sed before  tbe  transcript  of  the  record  by 
the  Clerk  of  the  Errors  of  J?.  A.  Salt, 
one,  ^c.  V.  Richards,  H.  46  G.  3.  58 

2  Where  to  trespass  at  J3l.,  and  throwing 
down,  burning  and  totallv  destroying  the 
plaintiff's  hedge,  there  then  erected.  Sec. 

.  whereby,  d:o.  the  defendant  pleads  the 
general  issue,  and  justifies  as  to  the 
throwing  down  the  hedge,  because  it 
was  erected  on  a  commpn  oVer  which  be 
prescribes  for  right  of  eommon  ;  and  is- 
sue is  taken  on  such  right,  which  is 
found  for  him,  and  a  verdict  for  the  plain- 
tiff, withUlOf.  damages  on  the  general 
issue ;  the  facts  stated  in  the  specisi  plea, 
and  found,  cannotHbe  taken  into  conside- 
ration to  shew  that  the  title  to  the  firee- 
hold  could  not  come  in  question  on  the 
declaration :  and  as  on  the  declaration 
the  freehold  might  have  eomp  in  issue, 
and  the  Judge  did  not  certify,  the  plain- 
tiff is  entitled  to  no  more  costs  than  dam- 
ages.   8teadr.Gamhle,H.i6G.3.    153 

3  Where  two  several  petitions  sianed  by 
different  persons  were  presented  to  the 
House  of  Commons  against  the  return  of 
members  to  serve  in  parliament  for  East 
Grinsfead:  which  petitions  were  refer- 
red to  the  same  select  committee  for  trial, 
who  reported  them  both  to  be  fHvoIons 
and  vexatious ;  the  costs  cannot  be  taxed 
jointly  under  the  st.  28  G.  3..c.  52;  and 
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tb«relbfe  the  Speaker  fiaTinff  fint  certi- 
fied a  joint  taxation  of  coete  for  a  certain 
sum  against  all  the  petitioners ;  and  bay- 
inf  aAerwards  by  an  ataiended  Certificate 
apportioned  how  puch  of  the  first-men- 
tioned sum  taxed  wee  incurred  by  the 
sitting  members  in  opposing  the  two  pe- 
titions jointly^  and  how  much  was  incur- 
red by  them  in  opposing  each  teparaUh/  ; 
the  pieiiitifls  by  tbe  advice  of  the  Court 
submitted  to  enter  nonsuits  as  well  in  two 
several  actions  prosecuted  against  tbe 
reepective  petitioners  for  the  atpartd^  coets 
certified  a^inst  each,  as  also  in  a  joint 
aetion  against  all  to  recover  the  taxation 
certified  against  them  all  jcindy,  S(r»- 
sAstf,  Part.  v.  T^rlsy,  Amt  0tAsr#,  T.  46 
G.3.  938 

4  If  there  be  t  certificate  egainst  any  more 
costs  than  damegesupon  thestat.  43£liz. 
o.  €.  a.  9,  the  plaintiff  shall  not  have  the 


of  the  donble  pleas  on  which  all  the 
imnes  were  found  for  him ;  although  the 
Judge  have,  not  certified  under  the  stat.  4 
Ann.  o.  16.  s.  6,  that  the  defendant  had 
probable  cause  to  plead  the  several '  spe- 
cial matters;  that  section,  which  says 
that  *'if  a  verdict  be  found  on  any  issue 
•  **  fur  the  plaintiff  costs  shall  be  given,  &c. 
*^  unless  the  Jute  who  tried  ue  said  ia- 
^*sue  shall  certify,"  Ac.  only  aoplying  to 
cases  where  o&e  at  least  of  tne. special 
pleaa  is  found  for  the  defendant,  which 
would  entitle  him  to -the  cenerai  costs. 
Riekmmid  v.  Johna^^  Clerk^  T.  46  G.  3. 

272 
6  Though  a  local  reguleting  act  says,  that 
**  all  monies  paid,  expended  by,  or  re- 
covered against  the  commissioners  or 
their  treasurer,  4ke.  by  means  of  sny  ac- 
tion,, prosecution,  &e.'or  ^tfpetU^  for  any 
cause  relating  to  the  act,  or  any  thing 
done  by  or  under,  the  authoritv  of  the 
aame,  shall  be  dellrayed  eul  of  Ae  money 
im  dU  kmndM  pf  the  trtaaurtnr  ;**  it  doea 
not  extend  to  discharge  the  commission- 
ers from  personal  responsibility,  in  the 
first  instance^  fbr  the  coets  of  an  appeal 
awarded  to  be  paid  by  tbe'ro,  howiver 
they  may  aAerwards  recoup  themselves 
out  of  the  fbnd  in  the  treasurer's  hands. 
Tko  King  y,  KingMon  and  Oihors^  M.  47 
G.  3.  313 

6  And  they  may  be  indicted  for  non-pay- 
ment of  such  costs,  tb, 

7  Upon  an  indictment  for  perjury  removed 
into  B.  R.  by  tertiorari,  if  tbe  proeecu- 
tor  give  notice  of  trial  to  the  defendant, 
ami  withdraw  his  record,  without  coun- 
terrosnding  his  notice  in  time,  he  shall 
pay  coets  to  ther  defendant.  Jlu  King  v. 
Snrfmet,  H.  47  G.  3.  411 

8  If  in  an  action  on  the  caae  for  an  injury 
done  tp  the  plaintiff's  right  of  common 
by  digging  turves  there,  the  Judge  cer- 
tify under  the  stat<  43  Eliz.  c.6.  s.  9,  thst 
the  damages  did  not  amount  1o  40r.,  the 
plaintiff  shall  have  no  more  cost* ;  for 
the  inUrut  or  title  of  the  Und  doea  .not 
neeeaemrily  come  in  question  in  snch  ac- 


tion, and  did  not  in. fact  in  this  case, 
where  the  action -waa  brought  against  an- 
other commoner  for  a  mere  wrongful  act. 
Edmonton  v.  Edmonaonj  H.  47  G.  3.  429 

9  Though  the  stat.  16  <fe  17  C^.  9.  o.  8.  s. 
3,  provides  that  no  execution  in  eject- 
ment shall  be  stayed  unless  the  plaintiff 
in  the  writ  of  error  shall  be  bound  for  the 
eoata  in  case  judgment  be  affirmed,  Slc.  ; 
yet  bjT  reasonable  construction  it  ia  auffi- 
cient  if  he  procure  proper  sureties  to  en- 
ter into  the  recognizance  of  bail;  but 
these  may  be  examined  aa  to  their  suffi- 
ciency, which  the  plaintiff  in  error  him- 
#elf  cannot  be.  Tne  practice  is  to  take 
the  rec(^nizance  in  double  the  improved 
rent,  and  the  single  costs  of  the  eject- 
ment.   Keene  v.  Deordon^  £.  47  G.  3. 

494 

10  The  plaintiff  is  entitled  to  set  off  inter- 
locutory coels  in  the  same  cause,  paya- 
ble by  him  to  the  defendant,  af^ainst  the 
debt  and  costs  recovered  by  him  on  the 
final  resuU  of  the  caupe :  notwithstand- 
ing the  objection  of  the-  defendant's  at- 
torney on  the  ground  of  his  lien,  which 
only  attaches  on  the  general  result  of  the 
costs,  Ac.  Howell  V.  Harding,  £.  47  G. 
3.  .454 

11  Where  a  party  obtains  leave,  by  consent, 
to  examine  witnesses  abroad  on  deposi- 
tions, he  is  not  entitled  to  be  sllowed  the 
expence  of  taking  the. depositions  in  tbe 
taxation  of  costs,  though,  he  ■  succeed. 
7ay£9r  v.  J%e  Royal  Exdiang$  ^eturance 
Company.Z,  47  G.S.   ,  468 

COUNTY. 
See  EviDxircx,  No.  I. 

COURTS. 
See  LoNDOv  Court  or  Cotrscixircx. 

The  stat.  2  G.  9.  c.  29,  and  other  acts  re- 
lieving insolvent  debtors  charged  in  exe- 
cution on  process  out  of  any  of  the  eourtM 
of  law  extend  to  inferior  aa  well  as  ncpe- 
rior  Jurisdictions.  Rex  v.  BaHifs  of 
Ipewiek,  M.  46  G.  3.  47 

COURT  OF  REQUESTS,  &c. 

1  The  court  of  requests  act  for  Sautkwark, 
&c.  enacta,  that  "  if  in  any  action,  ike. 
for  recovery  of  any  debt, '  sued  against 
any  person  ^within  the  jurisdiction)  in 
any  of  the  king's  courts  at  fyestminster^ 
Ac.  it  ekmll  appear  to  tke  Judge,  &c.  tkat 
ike  debt  to  ke  recovered  by  tke  plaintiff 
dotk  not  amount  to  4(U.  &c."  the  plaintiff 
aball  pay  the  deftndant  costs,  Ac. :  held 
that  where  the  plaintiff's  witnesses  prov- 
ed that  the  dent,  which  waa  originally 
abom,  was  reduced  below^iOe.  hf  part  pay- 
ment before  tbe  action  brought,  the  ease 
waa  within  the  statute.  Clarke.  Aekew, 
M.  47  G.  3.  307 

9  The  same  point  waa  ruled  on  the  London 
court  of  requesto  act,  39  A  40  G.  3.  c. 
104.    H0maY.HngheM,t.A7Q.Z.  447 
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3  In  JlfCtfOam  ▼.  Car,  1  Bof.  &  Pull.  223. 
Ld.  C.  J.  Eyre  considered  that  no  ease 
would  -be  'withirt  the-  MidtUesex'  court  of 
conscience  act  23  G.  2.  e.  33,  where  the 
original  debt  being  above  40#.  was  reduc- 
ed below  that  sum  by  a  balance  of  ac- 
coabts.  Bed  qunre;  for  the  words  of 
that  act  are  peremptory,  that  tii  ease  the 
jury  Bkallfina  the  damoMeefor  the  pUttiUiff 
under  409.,  unlest  the  Judge  shall  certify ,> 
Ae.  the  defendant  ehaU  recover  double 
costs.     Clarkyr.Askeuf,U,A7G.2.    308 

4  The  London  court  of  requests  act  39 
dt  40  6.  3.  c.  104.  S..12,  provides,  that  if 
any  action  be  commenced  Out  of  that 
court  for  any  debt  not  exceedinr  hi. 
(within  the  jurisdiction)  the  plaintiff 
shall  not,  by  reason  of  a  verdict  for  him, 
or  otherwise,  be  entitled  to  costs,  &c. : 
held  that  after  judgment  by  default,  and 
the  damages  assessed  upon  a  writ  of  in- 
quiry, the  defendant  might  come  into 
court  and  move  to  stay  proceedings  on 
pbyment  of  the  damages  assessed,  with- 
out cosU.    Dunster  v.  Day,  H.  47  G.  3. 

898 

5  A  market  gardener  who  rented  a  stand 
with  a  shed  over  it  in  Fleet  market  at  an 
annual  rent,  which  he  occupied  three 
times  a  week  on  market  days  till  10 
o'clock  in  the  morning;  after  which,  and 
on  all  other  days,  it  was  occupied  by 
others ;  does  not  keep  a  stand  within  the 
meaning  of  the  London  court  of  requests 
act  39  A  40  G.  3.  o.  104,  so  as  to  be  privi- 
leged to  be  sued  there  for  a  debt  under 
5/.     Grey  v.  Cook,  E.  47  G.  3.  442 

6  If  a  debt  be  reduced  by  part  payment  be- 
low 6/.  before  the  action  Drought,  the  case 
is  within  the  London  court  of  requests 
act 39  dt 40  G.  3.  c.  104.  Home  y,  Hughes, 
E.  47  G.  3.  447 

COVENANT. 
See  G&AiTT. 

1  The  lessor,  after  a  demise  of  certain  pre- 
mises with  a  portion  of  an  adjoining 
yard,'covenanted  that  the  lessee  should 
have  **  the  use  of  the  pump  in  the  yard 
jointly  with  himself,  pthtlst  the  same 
should  remain  there,  paying  half  the  ez- 
pences  of  repair."  The  words  tohilst,  &c. 
reserve  to  the  lessor  a  power  of  removr 
ing  the  pump  at  his  pleasure  ;  and  it  is 
no  breach  of  the  covenant  though  he  re- 
move it  without  reasonable  cause,  and 
in  order  to  injure  the  lessee.  But  with- 
out those  words  it  would  haVe  been  a 
breach  of  covenant  to  have  removed  the 
pump.    Rhodes  v.  Bullard,  H.  46  G.  3. 

60 

2  An  action  of  covenant  doey  not  lie  upon 
the  Stat.  3  W.  db  M.  c.  14,  against  the 
devisee  of  land  to  recover  damages  for  a 
breach  of  covenant  made  by  the  devisor ; 
but  the  remedy  thereby  given  is  cotiiined 
to  cases  where  debt  lies.  IVHson  v. 
Knuhlsy,  H.  46  G.  3. .  66 

3  One  in  consideration  of  5f.  8f .  in  nature 


of  a  fine,  and  of  a  yearly  rent  of  6f .  9d., 
demised  certain  ground,  with  the  build- 
ings, 6^.  for  21  years,  with  a  proviso  for 
distress  if  the  rent  were  ni  arrear  &r  14 
days.  And  the  lessor  covenanted  at  the 
end  of  18  years  of  the  term,  or  before,  on 
request  of  the  lessee,  to  grant  a  new 
lease  of  the  premises  *^for  Uie  like  fine, 
for  the  like  term  of  21  years  at  the  like 
yearly  rent,  totC4  ail  eooenants,  grants, 
and  articles  as  in  that  indenture  were  com- 
tained;**  held  that  this  covenant  was 
satisfied  by  the  tender  of  a  new  lease  for 
21  years  containing  all  the  former  cove- 
nants except  the  covenant  for  future  renew- 
al. And  held  that  an  averment,  that  the 
covenantibr  renewnl  in  the  indenture  de- 
clared on  corresponded  with  various  oth- 
er leases,  before  then  successively  made 
by  the  owners  of  the  inheritance,  for  the 
^  ,  time  beinc,  could  not  be  taken  in  aid  to 
construe  the  meaning  of  the  indenture : 
for  supposing  such  evidence  were  admis- 

'  sible  in  any  case  where  th<)  renewals  had 
been  uniformly  the  same^  yet  iion  constat 
from  this  averment  that  all  the  former 
leases  contained  the  same  covenant  for 
renewal.    Iggidden  v.  May,  H.  46  G.  3. 

114 

4  Where  assignees  of  a  bankrupt  advertis- 
ed the  lease  of  certain  premises,  of 
which  the  bankrupt  was  lessee,  for  sale 
by  auction,  (without  stating  themselves 
to  be  the  owners  or  possessed  thereof,) 
and  no  bidder  offering,  they  never  took 
possession  in  fact  of  the  premises ;  held 
that  this  was  no  more  tnan  an  experi- 
ment to  ascertain  the  value,  whether  the 

•  lease  were  beneficial  or  qot  to  the  credit- 
ors,'and  did  aot  amount  to  an  assent  on 
the  part  of  the  assignees  to  take  the  term 
nor  support  an  averment  in  a  declaration 
in  covenant  agamst  them  by  the  landlord, 
that  all  the  esute,  right,  title,  interest, 
&c.of  the  bankrupt  in  the  premises  came 
to  the  defendant  by  assignment  thereof. 
TWmsr  v.  Richardson  amd  another.  As- 
signees of  Barber,'a  Bankrupt,  E.  46  6. 
3.  159 

6  By  indenture,  between  A.  and  B.  and  C, 
dissolving, their  partnership  as  rope-ma- 
kers, A,  and  B.  covenanted  to  allow  C. 
during  his  life  2«.  on  every  cwt.  of  cord- 
age which  theu  should  make  on  the  Yeeom- 
-mendation  of  Cfor  any  of  his  friends 
and  connexions,  and  WMSe  debts  should 
turn  out  to  be  good;  and  that  A.  and  B. 
should  stand  the  risk  of  such  debts  incur- 
red, but  should  not  be  compelled  to  furnish 
goods  to  any  of  C.'s  cimneanoiw,  whom 
they  should  be  disinclined  to  trust.  .And 
C.  covenanted  not  to  carry  on  die  business 
of  a  Tope-maker  during  his  life  (except  on 
-government  contracts) ;  and  that  all  debts 
contracted  or  to  be  contracted  in  his  or 
their  names,  pursuant  to  the  indenture, 
should  be  the  exclusive  property  of  A. 

>  and  B.,  and  that  C.  should,  during  his 
life,  exclusively  employ '  A.  and  B.,  and 
no  other  person,  to  make  all  the  cordage 
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ordered  of  bim,  bj  or  for  bts  fnende  and 
conaexiooe,  on  tlU  Urms  t^ort$mid^  and 
Bkimld  not  employ  amy  other  person  to  make 
any  cordage  on  any  pretence  n^uttooeoer : 
held 

let,  That  the  covenant  by  C.  to  employ 
j3.  and  B.  eielnsively  to  m^ke  cordage  for 
his  frienda,  and  not  to  employ  any  other, 
&c. ;  A.  &  B,  not  being  obliged  to  work 
for  any  other  than  such  as  they  chose  to 
trust,  was  not  illegal  and  Toid,  as  being 
in  restraint  of  trade  without  adequate  con- 
sideration :  for  the  whole  indenture  must 
be  construed  together,  according  to  the 
apparent  reason&Ie  intent  of  the  parties; 
and  the  general  object  being  only  to  ap- 
propriate to  Ji,  and  B,  so  much  of  C.'s 
private  trade  as  they  choee  to  give  his 
friends  credit  for,  so  much  only  was  cov- 
enanted to  be  transferred,  and  C  was  still 
at  liberty  to  work  for  any  of  hi*  friends 
who  were  refused  to  be  trusted  by  ^.  and 
B. :  by  which  construction  the  restraint 
of  C.  was  only  co-extensive,  as  in  reason 
it  could  only  be  intended  to  be,  with  the 
benefit  to  A.  and  B. ;  and  therefore  the 
restraint  on  C  could  be  no  prejudice  to 
public  trade. 

SUly,  That  breaches  assigned  generally 
against  C.  for  having  made  cordage  for 
dners  persons  other  than  for  government, 
and  for  employing  other  persons  than  Ji. 
and  B,  to  make  cordas^e  for  his  friends, 
dtc.  were  well  assigned,  thouch  no  par- 
ticular persons  were  named,  nor  the 
Quantities  or  kinds  of  cordage  mentioned, 
cLc.  such  fhets  lyinc  more  particularlv 
within  C.*s  knowledge.  Gale  v.  Reed^ 
M.  47  G.  3.  330 

6  Though  a  bill  of  saU  for  transferri»g  the 
property  in  a  ship  by  way  of  mortage 
may  be  void,  as  such,  for  want  of  reciting 
the  certificate  of  registry  therein,  as  re- 
quired by  Stat.  26  G.  3.  c.  60.  s.  17; 
yet  the  mortgagor  may  be  sued  upon  his 
personal  covenant  contained  in  the  saihe 
instrument  for  the  re-payment  of  the 
money  lent.  Kerrison  v.  Cole^  H.  47  G. 
3.  395 

7  By  a  charter-party  of  affreightment  the 
owner  of  the  ship  covenanted  to  take  on 
board  at  London  the  freighter's  goods, 
and  nroceed  therewith  to  Monte  Video^ 
and  Miere  to  deliver  them  to  the  fireight- ' 
er's  agent,  and  receive  from  him  another 
cargo,  and  (wind  and  weather  permitting) 
proceed  therewith  to  his  port  of  discharge 
in  G.  B.  and  there  deliver  the  same  to 
the  freighter,  and  end  the  said  voyage. 
In  consideration  whereof  the  freighter 
covenanted  to  pay  670^.  per  month  for 
freight  during  the  said  intended  voyage  to 

M.  v.,  and  back  to  her  port  of  discharge; 
such  freight  to  commence  from  the  day 
the  ship  should  be  ready  to  receive  her 
outward  bound  cargo,  and  to  end  when 
she  should  have  finally  discharged  the 
whole  ;  and  also  to  pay  two  thirds  of  all 
pilotage  and  port-charges  during  the  said 
voyage ;  such  fireight.  pilotage,  and  port- 
Vol.  IV.  78 


charges  to  ko  paid  on  the  arrival  and  dis* 
charge  of  the  ship  ai  her  destined  part  in 

In  covenant  by  the  o^ner  for  an  alleg- 
ed breach  in  non-payment  of  freight,  pi- 
lotage, and  port-charges,  it  is  not  enough 
to  shew  that  the  ship  after  having  taken 
in  a  cargo  in  G.  B.  and  proceeded  part 
way  on  the  voyage,  but  before  her  arri- 
val U  M*  K.,  was,  without  the  default  of 
the  owner  or  crew,  wrongfully  seized  and 
brought  back  to  London  and  there  detain- 
ed for  some  time,  till  she  was  restored  to 
the  owner;  in  consequence  of  which 
she  reouired  repairs,  which  were  done 
with  all  necessary  dispatch,  and  that  the 
owner  was  then  ready  and  willing  to 
cause  the  ship  to  prosecute  and  complete 
her  voyage,  and  gave  notice  thereof  to 
the  freighter,  and  tendered  bim  the  ship 
properly  fitted,  dbc.  for  that  purpose,  and 
requested  him  to  give  the  necessary  in- 
structions in  that  behalf,  and  offered  to  ob- 
serve the  same,  Stc.  but  that  the  freighter 
toould  not  gioe  any  such  instructions,  &c. 
nor  permit  the  ship  to  prosecute  or  com- 
plete the  voyage ;  but  refused  to  do  so, 
and  wholly  renounced  the  charter-party^ 
and  the  further  prosecution  of  the  voyage^ 
and  wholly  discharged  the  owner  from  fur- 
ther prosecuting  or  completing  the  voyage^ 
and  dispensed  therewith. 

For  the  freight  (qua  freight,)  pilotage 
and  port-cbarces,  are  only  covenanted  to 
be  paid  by  the  freighter  on  tAe  arrival 
and  discharge  of  the  ship  at  her  destined 
port  in  G.  B.,  and  therefore  such  arrival 
and  dischargee  (which  must  be  understood 
after  the  stipulated  voyage  performed,) 
,  are  conditions  precedent  to  the  owner's 
right  to  freight^  &c.  And  it  is  not  enough 
to  shew  thai  the  owner  did  all  in  his 
power  towards  earning  the  fVeight,  Sec. 
oy  the  tender  of  bis  ship  to  complete  the 
voyage,  and  his  oflier  to  obey  the  freight- 
er's instructions;  because,  though  the 
owner  had  actually  done,  as  far  as  lay  iii 
his  power,  all  that  he  offered  to  do,  and 
which  the  freighter  discharged  him  from 
doing,  it  would  only  have  amounted  at 
most  to  an  endeavour  on  his  part  to  com- 
plete the  voyage  and  earn,  the  freight, 
&c.  but  such  completion  was  still  liable 
to  be  defeated  by  the  act  of  God,  or  the 
accidents  of  the  voyage:  and  the  per- 
formance of  the  condition  which  was  to 
entitle  the  owner  to  freight,  &c.  would 
still  have  been  contingent^  although  such 
his  offers  bad  been  accepted  by  the  freight- 
er. Therefore  this  is  not  like  the  cases 
where  a  party  tendering  to  do  that  which 
he  has  undertaken ;  and  which  he  has 
the  immediate  power  of  doing  at  the  time, 
in  order  to  entitle  himselftoaconeorrent 
duty  from  another,  is  by  a  refhsal  of  ihat 
other  to  accept  of  such  tehder,  dispensed 
with  the  necessity  of  averring  perform- 
ance  of  it,  in  an  action  for  a  breach  in 
not  performing  the  subsequent  or  concur- 
rent doty.  Smith  v.  fFHson,  T.  47  G.  3. 4(» 
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8  The  deyifee  of  the  equtt]r  of  redemption, 
(the  legal  fee  being  in  a  mortgagee,)  is 
not  liable  in  covenant  as  aaiignee  of  oU 
the  esute,  rigkt^  HtU^  and  interest^  of  tkM 
original  cotenanior.  The  Mayor^  ^.  of 
CarUsl»v.BUnttre,T.A7G.Z.  610 

9  Where  a  corporatrao  declaring  in  cove- 
nant b^  their  modern  name,  stated  that 
the  citizens,  Ae.  were  from  time  imme- 
morial incorporated  by  divers  names  of 
incorporation,  and  at  tne  time  of  making 
the  indenture  by  A.  B.  declared  on  were 

'  known  by  a  certain  other  name,  by  which 
name  Jl.  B.  granted  to  them  a  certain  wa- 
tercourse, and  covenanted  for  quiet  en- 
joyment: held  that  the  deed  granting  the 
watercourse  to  them  by  such  name  was 
evidence  as  against  the  defendants,  who 
claimed  under  the  grantor,  that  the  cor- 
poration was  known  bv  that  name  at  the 
time,  upon  an  issue  taken  upon  that  ftct. 

CROPS  growing. 
Sm  Dkvisx,  10. 

CROSS-EXAMINATION. 

5CS  EVIDKIICK,  No.  %. 

CURATE,  OR  CHAPLAIN. 

1  In  a  writ  of  mandamus  such  facts  should 
be  alleged  as  are  neces«ary  to  shew  that  the 

fiarty  applying  for  it  is  entitled  to  the  rto- 
ief  prayed.  Therefore  where  a  manda- 
mus to  the  ordinary  to  licence  a  curate  or 
chaplain  only  stated  that  he  had  been 
duly  nominated  and  appointed  by  tke  t'lt- 
kabitanU  of  a  township  to  be  curate  or 
chaplain  of  the  church  of  P.;  without 
stating  either  thb  consent  of  the  rector, 
or  Any  endowment  or  custom  for  the  in- 
habitants to  make  such  nomination  and 
appointment,  the  Court  quashed  the  writ. 
lie  King  v.  Tke  Bishop  of  Oxford.  E.  46 
G.  3.  163 

8  A  chapel  in  the  township  of  P.  was  en- 
dowed in  I4S8,  by  a  deed  executed  by 
the  then  impropriator  of  the  rectory,  the 
then  vicar,  and  the  inhabitants  of  the 
township,  and  confirmed  by  the  diocesan  -, 
whereby  in  consideration  of  a  yearly  pay- 
ment to  the  vicar,  it  was  provided  that 
the  curate  of  the  chapel  should  receive 
all  the  tithes  due  to  the  vicar  froni  the 
said  inhabitants,  and  should  be  appoint- 
ed by  them : .  under  which  deed  they 
continued  to  exercise  the  power  of  ap- 
pointment and  presenution.  In  1797'an 
act  passed  for  inclosing  open  lands  in 
the  township,  in  which  it  is  recited,  as 
if  a  matter  of  doubt  whether  the  curate 
were  entitled  to.  the  small  tithes  or  to  a 
modus  in'  lieu  of  tithes ;  the  decision  of 
which  is  left  untouched  by  the  act.  In 
1801,  upon  a  vacancy  the  inhabitants  ap- 
point and  present  a  ourate,  upon  an  agree- 
ment signed  by  him  and  the  principal 
inhabiunts,  wherein  they  state  that  he 
is  appointed  to  the  curacy,  Ae,  and  to 


tke  moneypmynuntofi^'  8«-  8<f-  annmaUy 
payable  ottt  of  tke  lands  and  kereditaments 
in  P.  in  right  of  the  said  curaev,  together 
with  sarpifce  lees  and  all  otksr  profits^ 
primUges  and  avpurtenanees  to  tie  same 
OeUmgtng  and  of  ri^kt  payable  ;  that  the 
inhabitants  considering  that  sum  not  suf- 
ficient for  the  proper  support  of  the  co- 
rate  had  Tohtntariiy  agreed  with  him  to 
pay  a  further  annual  sum  of  29f.  11#.  Ifid. 
with  a  proviso  that  it  shall  not  in  any  re- 
spect alter  the  mone^-paymentof  40l.8#. 
fUl,  mksrewitk  tks  satd  lands  are  and  kane 
been  TiMC  m msmohial  ckarged  in  right 
of  tke  said  eibirdk."  Held  that  this  agree- 
ment, entered  into  for  the  purpose  of  re- 
stninin|^  the  then  curate  irom  asserting 
his  claim  to  the  small  tithes  by  due 
coarse  of  law,  and  famishing  evidenee 
against  his  soecessors,  was  simoniatal^ 
and  the  presentation  made  thereon  void. 
And  the  right  of  presentation  having 
thereupon  devolved  on  the  crown  by  stat. 
31  Eliz.  c.  6.  s.  5,  whose  presentee  had 
been  licensed  b^  the  ordinary,  a  rnanda- 
mus  to  Hie  ordinary  to  licence  another 
eurate  subsequently  appointed  and  pre- 
sented by  the  inhabitants,  who  had  given 
notice  of  having  withdrawn  their  /ormer 
nomination  and  presentment,  and  cancel- 
led the  agreement,  was  denied ;  and  the 
rute  was  discharged  with  costs.  The 
King  V.  Ike  Bisk^  of  Oxford^  T.  46  G. 
3.  879 

CUSTODY. 

*  SeS  COMMITMKVT  BY  PABOL. 

CUSTOM. 

1  A  custom  that  all  the  customary  tenanta 
of  a  manor  kaving  gardens^  parcels  of 
their  cnstomarjr  tenements  respectively, 
have  immemorial ly  by  themselves,  their 
tenants  and  occupiers,  dug,  taken,  and 
,  carried  away  from  a  waste  within  the 
*  manor,  to  be  used  upon  their  said  custo- 
mary tenements, /or  tke  purpose  of  mak' 
ing  and  repairing  gtass  plots  in  tke  gar^ 

.  dens,  parcels  of  tke  same  respectively,  for 
CAs  iKFfiovvHXifT  tkereof,  suck  turf  coue^ 
red  witk  grass  fd  for  tke  pasture  of  caUle^ 
as  katkbeenjtt  and  proper  to  be  so  used 
at  all  times  of  the  year,  as  often  and  in 
such  quantity  as  occasion  katk  required,  is 
bad  in  law,  as  being  indefinite  and  un- 
certain, and  destructive  of  the  common  : 
and  so.is  a  similar  custom  for  taking  and 
applying  such  turf /or  tke  purpose  of  mak- 
ing and  repairing  tke  banks  and  mounds 
tm,  of,  and  for  tke  kedgss  aHd.  fences  of 
such  customary  tenements.  Wilson  ▼. 
mUes,  Knt.  H.  46  G.  3.  68 

CUSTOMARY  ESTATE. 
See  CoPTBOLD,  Ac. 

DAMAGE. 
$e^  EvioxifCB,  13,  or  Slakdbb,  1.  Vxb- 

DICT,     1.  ^ 
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DATES  WITH  REFERENCE. 
See  CoiiVicTiOH,  No.  2. 

DEBT. 
See  Bankrupt,  12,  or  Landlord  and  Ten- 
ant, li.    Insolvxnt  Dxbtor,  5. 

An  action  of  eotienant  does  not  lie  upon  tbe 
slat.  3  W.  &  M.  c.  14,  against  the  devi* 
see  of  land  to  recover  damages  for  a 
breach  of  coyenant  mad^  by  the  devisor; 
bat  the  remedy  thereby  given  is  confined 
to  cases  where  debt  lies.  WiUon  v.  Knub' 
ley,  H.  46  G.  3.  GS 

DEED. 
See  Award,  No.  2. 

The  Sessions  presumed  that  an  indenture 
of  apprenticeship  ezecated  30  years  be- 
fore, and  under  which  the  apprentice  had 
recularly  served  his  time  for  seven  years, 
when  the  indenture  was  giv.en  up  to  him, 
and  proved  to  be  lost,  and  when  the  par- 
ish in  which  he  was  settled  under  sueb 
indenture  had  relieved  him  for  the  last 
12  years,  was  properly  stamped  in  pro- 
portion to  the  apprentice  foe  of  121.  re- 
ceived by  the  master ;  although  the  dep- 
uty registrar  and  comptroller  uf  the  stamp 
duties  proved  that  it  did  not  appear  in 
the  office  that  any  such  indenture  had 
been  stamped  or  inrolled  during  that  peri- 
od :  and  the  judgment  of  the  justices  was 
confirmed  in  B.  R.  The  King  v.  Tke  In^ 
kaHtanU  of  Long  Buekby^M,  46  G..3. 


DELIVERY  OF  GOODS. 
See  Wist  India  Dock  Compant,  1. 

DEPOSITIONS. 

Where  a  party  obtains  leave  by  consent,  to 
examine  witnesses  abroad  on  depositions, 
he  is  not  entitled  to  be  allowed  the  ez- 
pence  of  taking  the  depositions  in  the 
taxation  of  costs,  though  he  succeed. 
Tatdor  r.  The  Royal  ExtSange  Jianaranee 
Company,  E.  47  G.Z.  468 

DESCENT  CAST. 

The  entry  of  a  devisee  of  copyhold  or  cus- 
tomary estate  after  20  years  Irom  the 
death  of  the  testatrix  in  1780,  but  with- 
in 20  yean  after  the  determination  of  a 
lease  in  1800,  before  granted  by  her, 
^rendering  rent,  with  a  proviso  for  re- 
entry in  case  of  non-payment,)  was  not 
tolled-  by  a  descent  cast  on  the  defon.dant 
from  his  father ;  who  as  heir  at  law  of 
the  testatrix  had  been  admitted  in  1782, 
and  had  received  rent  to  the  time  of  his 
death  in  1791,  after  which  the  defendant 
was  admitted  and  received  the  rent :  the 
doctrine  of  descent  cast  not  applying  to 
cases  where  the  party  has  no  remedy  out 
by  entry,  as  in  the  case  of  a  devisee :  nor 
to  copyhold  or  customary  estates  where 


the  freehold  is  in  the  lord.  Doe  d.  Cook 
and  Wife  v.  Danters,  H.  46  G.  3.        142 

DESCRIPTION  OF  LANDS. 
See  DxvisK,  7.  9. 

DETAINER  IN  CUSTODY. 
See  Commitment  bt  parol. 

DEVISE. 

1  Under  a  devise  to  the  tesutor's  widow 
of  **200/.  per  annum  for  life  in  additioa 
to  her  jointure,"  (which  jointure  it  ap- 
peared was  secured  by  a  terra  out  of  his 
real  estates)  **  his  debts  being  previously 
"  paid :  and  to  his  younger  children 
"  60002.  each,  to  be  paid  respectiyeljr  at 
**2i  ;"  after  which  the  testator  appoiut- 
**  ed  •9.,  B.,  and  C.,  as  trustees  of  inheri- 
"  tanee  for  the  execution  thereof:'^  held 
by  three  Judges,  that  the  trustees  "there- 
by took  a  foe  in  the  testator's  lands; 
against  one  Judge,  who  thought  the 
meaninc  of  those  words  too  uncertain  to 
disinherit  the  heir  at  law.  Trent  v.  Han" 
ning,  H.  46  G.  3.  52 

2  The  word  estate  will  carry  a  fee  in  a  will, 
if  not  retained  by  other  words ;  and  held 
that  it  was  not  restrained  in  a  devise  of 
**  all  my  estate,  lands,  &c.  known  and 
**  called  by  the  name  of  the  Coal  yard  in 
*«  the  parish  of  St.  Giles,  London/*  Roe 
dem.  ChUd  and  Wife  v.  Wright,  H.  46 
G.  3.  124 

3  One  devised  a  leasehold  for  a  long  term 
after  the  decease,  &c.  of  S.K.  to  7.  C. 
for  life,  remainder  to  his  child  or  chil- 
dren by  any  woman  whom  he  should 
marry,  and  his  or  their  executors,  &o. 
for  ever;  upon  condition  that  ty  case  the 
said  T.  C.  shall  die  an  infant,  unmarried 
and  without  issues*  the  premises  to  go 
over  to  his  father.  IF.  C.  and  his  three 
other  children,  share  and  share  alike,  and 
their  heirs,  executors,  &c.  Held  that 
the  devise  over  depended  upon  one  con- 
tingeney,  viz.  7.  C.'s  dying  an  infant,  at- 
tended with  two  fnal^lieations,  viz.  his 
dying  wiihout  leaving  a  wtfe  surviving 
htm,  or  dying  ckUdle^s;  and  that  the  de- 
vise over  could  .  onlj^  take  effect  in  case 
7^.  C.  died  in  his  mmoritv,  leavin|  nei- 
ther wife  nor  child :  and  here  it  failed, 
T.  C.  having  attained  2t,  and  m/orried 
before  his  death.  Doe  d.  Everett  and  others, 
V.  Cooke,  H.  46  G.  3.  128 

4  Though  the  devise  of  a  term  for  life, 
with  a  contingent  remainder  over,  will  in 
general  only  entitle  the  first  taker  to  a 
life  estate,  if  the  remainder  over  do  not 
take  effect ',  and  the  residue  of  the  term 
will  gd  to  the  personal  represenUtive  of 
the  tesUtor ;  yet  the  testator's  intent  ap- 
pearing to  be  to  dispose  of  the  whole  fi'om 
nis  executors  ;  held  that  the  lessors  of  the 
plaintiff,  who  claimed  under  his  will, 
were  entitled  to  recover  after  the  death 
of  7.  C.  without  issue.  ib. 
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6  An  estate,  whether  ■trietly  copyhold  to 
all  purposee,  or  outomarr  eptate  the 
fi«eho1d  of  which  is  in  the  lord,  may 
well  pass  under  the  deeoription  of  copjr- 
hold  in  a  will ;  the  intention  to  pasa  it 
under  that  description  being  apparent. 
Doe  d.  Cook  and  iV\f§  t.  JDampors^  H.  46 
G.  3.  142 

6  A  devise  to  one  by  the  name  of  Martf^ 
whose  christian  name  was  EUzabetk^  lo 
good;  if  the  jury  find  from  the  circum- 
atances  that  she  was  the  person  meant  to 
be  designated.  ib. 

7  One  having  an  only  child  Rebecca^  who 
was  married  and  had  three  children, 
Thomas^  Rebecca^  and  Jinn^  devised  his 
copyhold  to  RAeeca  bis  daughter  for 
life,  remainder  to  his  grand-daughter 
Rebecca,  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders,  re- 
mainder to  the  use  of  the  issue  of  the 
bodu  of  his  grand-daughter  Rebecca,  in 
such  parts,  shares,  and  proportions,  man^ 
ner  and  form,  as  she  should  by  deed  or 
will  apppint;  and  in  default  of  appoint- 
ment to  the  use  of  all  and  every  toe  ehil- 
dren  of  his  said  grand-daughter  and  their 
heirs,  as  tenants  in  common ;  and  in  de- 
fault of  such  issue,  to  the  use  of  all  and  ' 
every  the  other  children  of  his  daughter 
Rebecca  and  their  heirs,  as  tenants  in 
common,  &c. ;  and  in  default  of  such 
issue,  to  his  own  right  heirs.  Held  that 
upon  the  death  of  the  testator's  daughter 
and  of  his  grand-daughter  Rebecca,  with- 
out any  appointment,  an  only  child  of  the 
latter  took  an  absolute  fee;  on  whose 
death,  under  age  and  unmarried,  the 
premises  descended  to  her  un^le  Thomas 
as  her  heir  at  law ;  and  that  the  subse- 
quent limitations  to  the  other  children 
of  the  testator's  daughter  Rebecca  did  not 
take  effect.  For  the  devise  to.  the  chil- 
dren of  his  grand-daughter  Rebecca  and 
their  heirs  prima  facie  carries  a  fee;  and 
the  subsequent  words^  *'In  default  of 
such  issue,**  refers  to  Aer  children,  and 
iioi  to  their  heirs ;  though  the  limitation 

•  over  in  default  of  such  issue  be  made  to 
those  who  might  take  as  heirs  to  the 
children  of  Rebecca  the  crand-daughter. 
And  ^he  intention  of  the  devisor  that  her 
children,  if  any,  should  take  a  fee  is  Air- 
ther  evinced  by  this,  that  the  limitation 
to  them  and  tneir  heirs  is  in  deftult  of 
appointment,  under  a  power  given  her 
to  appoint  **to  the  use  of  the  issue  of 
<*  her  body  in  such  manner  and/onn  (as 
*<  well  as  in  such  parts,  shares,  and  pro- 
"  portions)  as  she  should  direct;"  under 
which  words  *^  manner  and  form"  she  . 
might  have  appointed  to  all  or  any  of 
her  children  infee,  and  was  not  reatrain-  ' 
ed  to  appoint  to  them  in  tail  only;  which 
limitation,  in  default  of  appointment,  ia 
a  substitution  for  the  execution  of  the 
power.  The  King  v.  The  Marquis  of 
Stafford  and  others,  T.  46  G.  3.  S44 

8  One  having  purchased  of  ^.  the  manor 
and  certain  lands  of  and  in  Homprestan 


in  tbo  eoontiM  of  Ihrnt  mmd  Hamis,  and 
having  settled  a  rentcharge  on  his  wife 
out  of  his  manor  of  Hampreston  in  the 
county  of  Dorset,  and  all  other  his  lands, 
Ac.  in  Hampreston  aforeaaid,  vikidk  he 
bought  of  A.;  and  having  afterwards  pur- 
chased of  other  persons  other  lands  in 
Hampreston  in  HantSf  (which  were  near 
to  another  eatate  of  his  called  Vddens  in 
Dorset;)  by  hia  will,  reciting  and  con- 
firming the  settlewuntj  do? ised  to  trustees, 
^  like  said  manor,  &c.  and  otker  keredita- 
**  ments  of  and  in  Hampreston  aforksaid, 
**  and  all  other  the  manors,  lands,  farms, 
**  &c.  and  other  hereditaments  in  or  juar 
**  Vddens,  'aforesaid,  or  elsewhere  in  the 
**said  eouaUy  qf  Donet,**  to  trustees  for 
difierent  uses ;  amongst  others,  giving  his 
wife  an  additional  rentcharge,  payable  out 
of  the  manors  and  hereditani«nts  in  the 
said  cottnty  of  Dorset ;"  and  as  to  all  and 
singular  the  said  manors  and  other  here- 
ditaments tf»  the  said  eauniy  rf  Dorset, 
with  other  appurtenances,  &c.  charged  as 
aibresaid,"  ne  devised  the  same  to  the 
first  and  other  eons  of  his  body,  remainder 
to  his  daughters  ia  strict  settlement;  and 
if  all  but  one  of  his  daughters  died  with- 
out issue,  **  then  as  to  the  entirety  of  the 
said  manors  and  other  hereditaments,"  to 
the  daughters  of  hif  remaining  daughter 
in  tail,  d^. ;  remainder  to  the  lessor  of 
the  plaintiff,  his  nepheso,  and  heir  at  law ; 
remainder  to  his  sons  and  daughters  in 
strict  settlement;  remainders  over  to 
other  junior  nephews  in  like  manner: 
with  power  to  the  trustees  to  raise  money 
on  the  security  "  of  the  manors  and  other 
hereditaments  tn  the  said  county  of  Dor- 
set," and  also  to*  sell  the  devised  lands, 
except  such  as  were  situate  at  Uddens, 
or  uamprestan  aforesaid,  and  to  pur- 
chase other  lands  in  fee  within  the  said 
**  manor  of  Harnqn-eston,  in  thesaid  county 
of  Dorset,"  Ac.  The  devisor,  by  a  sab- 
sequent  codicil,  in  whicl^  he  speaks  of 
the  prior  devise  of  his  Dorsetshire  estate, 
revoked  the  devise  to  the  lessor  of  the 
plaintiff.  Held  that  the  Hampreston  lands 
lying  tn  Hants,  and  not  purchased. of  A. ; 
though  situated  within  and  surrounded  by 
the  genersd  ambit  of  Dorsetshire,  and  also 
near  Uddens,  and  hoi  den  together  with, 
and  as  part  of,  a  Dorsetshire  farm,  did 
not  pass  by  the  will ;  which  was  confined 
in  express  terms  to  the  manor  and  lands 
in  Hampreston,  purchased  of  A.  (by  force 
of  the  words  **  said  manor,  &c.  and  here- 
ditaments aforesaid,*'  referring  to  the  re- 
cital of  the  settlement,)  or  which  lay  in 
the  county  of  Dorset,  (by  the  addition  of 
the  latter  words ;  which  would  not  have 
been  necessary  if  the  devisor  had  meant 
to  pass  all  his  lands  near  Uddens,  in 
whatever  county  situated.)  For  though 
where  a  thinf^  is  certainly  expressed  at 
first,  the  addition  of  another  certain  de- 
scription may  be  rejected  as  superfluous ; 
yet  it  is  otherwise  where  the  thine  at 
first   described   is  tincertain ;    as   here 
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landi,  dte.  ntar  Uddmu.  Do§  r,  Oreai- 
head,  M.  47  G.  3.  335 

9  One  ieised  in  fee,  having  only  one  daugh- 
ter A.  married  to  J^.  S.,  and  two  grand- 
sona  W.  T.  J9.  and  M.  B,  devised,  ^  as 
ibr  my  worldly  and  temporal  estatea,  &c. 
I  give  to  JV.  B,  \8,  ]  and  devised  that  he 
shiM  not  tome  upon  my  premises  or  here" 
diUmenis  on  any  aeeouni  wkatsoeper. 
Then  afler  giving  a  legacy  to  bis  grand- 
son M.  B.<f  he  devised  to  his  daughter 
20/.  a  year  out  of  the  profits  of  his  ■  state 
or  lands  at  Eaton  ;'*  and  then  devised  to 
his  grandson  W.  T.  B.  *^  all  his  messuage 
and  dwelling-house  situate  at  Eaton  afore- 
said, with  all  hereditaments,  &o.  there- 
unto belonging,  ^.;  and  that  W,  7.  B. 
when  21  shall  enter  upon  and  enjoir  the 
abovementioned  xstatkb,  situate  at  £aion 
aforesaid  ;  but  that  if  he  should  leave  his 
profession,  all  his  right  and  title  to  the 
estate  devised  should  devplve  and  descend 
to  his  brother,  M.  B. :  held  that  in  order 
to  effectuate  the  intention  of  the  devi> 
sor  to  exclude  at  all  events,  his  son-in- 
law  Ji.  B.  from  earning  upon  his  premises^ 
&c.  (which  he  would  otherwise  be  enti- 
tled to  do  as  tenant  by  the  curtesy,  if  his 
son  W.  T.  B,  died  before  his  mother) ; 
W.  T,  B.  took  a  fee.  Aided  too,  as  that 
construction  was,  by  the  introductory 
words  as  to  his  worldly  estate  ;  by  giving 
A*.  B.  is. ;  by  the  annuity  for  life  to  his 
daughter,  payable  out  of  the  same  es- 
tate ;  and  flrom  the  direction  for  the  es- 
tate to  descend  and  devolve  to  M>  B.  if 
his  elder  brother  W.  T.  B.  should  leave 
his  professidh;  (in  which  event  JIf.  B, 
would  only  have  taken  pur  autre  yifi.) 
But  held  that  the  annuity  devised  to  bis 
daughter  Ji.  out  of  the  profits  of  the  estate^ 
being  no  charge  upon  the  demsety  or  up- 
on the  estate  given  to  Am,  would  not  have 
passed  the  fee  to  W.  T.  B. :  nor  would 
the  word  estate^  as  here  used  in  the  de- 
vise to  him  ;  being  by  reference  restrict- 
ed to  the  antecedent  words.  Doe  v.  Clay- 
ton, M.  47  G.  3.  856 

10  A.  having  an  estate  in  the  county  of 
'    Monmouthj  of  which  he  was  seised  in  /ee, 

in  possession  ;  and  another  estate  in  the 
county  of  Radnor,  of  which  he  was  also 
seised  in  fee>  subject  to  the  uses  of  his 
marriage  settlement ;  (by  which  be  cove- 
nanted to  convey  to  the  use  of  himself 
and  his  wife  for  life  ;  remainder  to  his 
first  and  other  sons  in  tail ;)  which  left 
him  in  equity  a  dieposing  power  over  the 
reversion  only :  both  which  estates  had 
formerly  belonged  to  an  uncle,  and  came 
to  him,  the  one  by  descent,  the  other  by 
purchase  from  another  coheir  of  his  un- 
cle ;  by  his  will,  misreeiting  the  estate 
of  which  he  was  seiaed  in  fee  in  posses- 
sion to  be  in  the  county  of  Radnor  in- 
stead of  Monmouth ;  and  misreeiting  his 
disposable  reversion  to  be  .in  the  county 
of  Monmofuth  instead  of  Radnor;  devis- 
ed his  estate^  so  misdeaeribed  to  be  in 
Radmar^  which  waa  in  troth  th«  rever- 


aionary  estats,  to  hia  wife  for  life;  re- 
mainder to  his  only  son  for  life ;  remain- 
der to  his  aons  and  daoghtera  in  tail,  in 
strict  settlement :  remainder  to  his  own 
daughter,  &c.,  and  devised  the  reversion 
only  of  his  estate,  so  misdescribed  to  be 
in  Monmovih,  of  which,  in  truth,  he  was 
seised  in  fee  absolute,  after  the  death  of 
his  wife  and  only  son  without  isaue,  to  his 
daughter,  dec. ;  yet  held,  that  enough  ap- 
peared on  the  face  of  the  will,  which  also 
described  these  estates  e*  formerly  beUmg' 
ing  to  his  unele^  to  shew  that  the  devisor's 
intent  was  to  pass  the  present  interesta  of 
his  eatate  in  fee  absolute,  which  waa  in 
the  county  of  Jf.,  and  the  reversion  of 
his  settled  estate  in  the  county  of  R. ; 
although  he  had  respectively  misdeaerib- 
ed their  local  situations.  Moseley  v. 
Massey,  M.  47  G.  3.  360 

11  The  devisor  having  deviaed  certain  es- 
tates to  A.  in  fee ;  and  to  his  executors 
**all  his  money,"  &c.  stock  upon  his 
farm,  with  the  implements  of  husbandry, 
and  all  other  his  personal  estate  of  what 
nature  or  kind  soever,  in  trust  to  pay  debts 
and  legacies,  &c. ;'  held  that  toe  devise 
of  the  stock  upon  his  farm  carried  the 
atanding  crops  of  corn  growing  there  at 
the  time  of  bis  death  from  the  devisee  of 
the  li^nd  to  the  executors ;  althoush  there 
were  assets  sufficient  to  pay  all  the  debts 
and  legacies  without  that  aid.  West  v. 
Moore,  £.  47  G.  3.  443 

12  A  mere  right  of  entry,  (the  estate  of  the 
remainder-man  bavins  been  devested  by 
the  fine  of  tenant  for  life)  is  not  devisa- 
ble.    Goodright  v.  Forrester,  T.  47  G.  3. 
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DEVISEE  OF  LAND. 

An  action  of  covenant  does  not  lie  upon  the 
Stat.  3  W.  dt  M.  e.  14,  against  the  devisee 
of  land  to  recover  damages  for  a  breach 
of  covenant  made  by  the  devisor:  but 
the  remedy  tberebj  given  is  confined  to 
eases  where  debt  lies.  Wilson  v.  Knub- 
Uy,  H.  46  G.  3.  66 

DISTRESS. 

See  Lahdlokd  and  Txhant,  8. 

DOCTOR  or  LAWS. 
See  Mawdamus,  6. 

DUTIES. 
See  HoRsx-ouTT. 

EJECTMENT. 

See  CoPTBOLD,  No.  2. 

See  Fiirx,  1.    Landlord  and  Txkant. 
Wastx,  1. 

1  The  devisee  of  a  copyhold  or  custom- 
ary estate,  which  had  been  aurrendered 
to  the  use  of  the  will,  havinc  diad  befere 
Rdmittanee,  her  devisee,  thongh  after- 
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wards  admitted,  cannot  reeorer  in  ejects 
ment;  for  bit  admitunce  hag  no  relation 
to  the  last  legal  surrender ;  but  the  legal 
title  reiAains  in  the  beir  of  the  surren- 
deror. Though  if  the  first  devisee  bad 
been  considered  to  be  admitted  in  con- 
struction of  law,  (the  devise  to  her  being 
in  remainder  after  a  devise  to  one  who 
was  customary  beir  of  the  surrenderor, 
and  who  paid  rent  to  the  lord  for  several 
years,  but  though  required  to  come  in  and 
be  admitted,  bad  never  done  so ;)  or  if 
the  admittance  of  the  firtft  devisee's  heir 
oould  be  considered  as  an  admittance, 
bj  relation  back,  of  the  first  devisee  her- 
self; yet  she  not  having  surrendered  to 
the  use  of  her  will,  her  devisee-could  not 
take  the  legal  estate.  But  whether  the 
heir  of  the  surrenderor  would  be  consid- 
ered as  a  truitee  for  the  second  devisee, 
^a  court  of  equity  is  alone  competent  to 
decide.  Doe  d.  Vtrnon  v.  Vernon^  M.  46 
G.  3.  12 

2.  The  entry  of  a  devisee  after  20  years 
from  the  death  of  the  testatrix  in  1780, 
but  within  20  years  after  the  determina- 
tion of  a  lease  in  ItiOO,  before  granted  by 
her,  (rendering  rent,  with  a  proviso  for 
re-entry  in  case  of  non-payment)  was 
neither  tolled  by  a  descent  cast  on  the 
defendant  from  his  father,  who  as  heir  at 
law  of  the  testatrix  had  been  admitted  in 
178i,  and  had  received  the  rent  to  the 
time  of  his  death  in  1791,  after  which  the 
defendant  was  admitted  and  received  the 
rent ;  the  doctrine  of  descent  cast  not 
applying  to  cpses  where  the  party  has  no 
remedy  but  by  entry;  as  in  the  case  of 
a  devisee ;  nor  to  copyhold  or  customary 
estates  where  the  freehold  is  in  the  lord ; 
nor  was  such  entry  barred  by  the  stat.  of 
limitations  21  J.  I.e.  16;  having  been 
made  within  20  years  after  the  old  lease 
expired ;  the  devisee  not  being  bound  to 
enter  before,  as  for  a  condition  broken  by  . 
the  non-payment  to  ber  of  rent.  Doe  d. 
Cook  V.  Danvers,  U.  46  G.  3.  142 

3  In  ejectment  upon  a  clause  of  re-entry  in 
a  lease  on  non-payment  of  rent  against 
the  assignee  of  the  lease,  proof  by  the 
lessor  or  the  counterpart  of  the  lease,  by 
the  subscribing  witnesk,  is  sufficient 
proof  of  the  holding  upon  tbe  condition 
of  re-entry  in  case  of  non-payment  of  rent. 
And  where  the  witness  who  proved  the 
demand  of  the  rent  had  a  power  of  attor- 
ney from  the  lessor  for  that  purpose, 
which  he  notified  to  the  tenant,  and  bad 
ready  toprodnce ;  held  sufficient,  though 
he  did  not  produce  it  at  the  time  of  the 
demand ;  the  tenant  not  questioning  his 
authority.  Roe  d.  fVest^  v.  DavU^  £.  46 
G.  3.  173 

4  The  Court  will  not,  tfter  a  trial,  stay 
the  proceedings  on  payment  of  the  rent, 
du;..;  the  sUt.  4  G.  2.  c.  28,  only  war- 
ranting such,  application  brfbre  trial. 
And  thdX  statute  is  not  confined  to  cases 
of  ejectmont  brought  after  half  a  year's 


rent  due  where  mo  mifieUaU  HslroBs  tomt 
to  be  found  on  the  Remise*.  ib. 

6  Under  an  amement  of  demiae,  dated  in 
January^  of  a  dwelling-house,  mills,  and 
other  buildings  for  the  purpose  of  car- 
rying on  a  manufacture,  together  with 
certain  meadow,  pasture,  and  bleaching 
crounds,  watercourses,  Ac.  for  a  term  of 
35  years,  to  commence  as  to  the  mtmdow 
ground  from  the  2&fA  of  December  leot ; 
as  to  the  pasture  from  the  25th  of  Morch 
next,  and  as  to  tbe  komoing^  mills^  €Md  mil 
the  reot  of  the  yrewUses^  fit>m  the  Ist  of 
JIfay;  reserving  the  jirjt  Aa{f  year* a  rent 
on  the  day  ofPentecoet^  and  the  other 
half  year's  rent  at  Martinmas;  held  that 
the  substantial  subject  of  demise  being 
the  house  and  buildings  for  tbe  purpose 
of  the  manufacture,  which  were  to  be 
entered  on  the  1st  of  May  ;  that  was  the 
substantial  time  of  entry  to  which  a  no- 
tice to  quit  ought  to  refer,  and  not  to 
the  25th  of  December^  when  the  incom- 
ing tenant  had  liberty  of  enterin||  on  the 
meadow^  which  was  merely  auxiliary  to 
the  other  and  principal  subject  of  de- 
mise ;  and  consequently  that  ^  notice  to 
quit  served  on  the  28th  of  Se/i<.v(' which 
would  have  been  sufficient  with  reterence 
even  to  the  2&tb  of  Marck^  the  dav  of 
entering  on  the  pasture  ground ;  the  29th 
of  September  being  the  corresponding 
half-yearly  day  of  holding  to  the  25th  of 
Marehy)  to  quit  at  the  expiration  of  the 
ewrent  year  of  holding  was  sufficient. 
Doe  d.  Lord  Bradford  v.  Watkine  and  cm- 
atker^  T.  46  G.  3.  257 

6  Proof  of  notice  to  quit  served  on  one  of 
two  tenants,  to  whom  there  was  a  joint 
demise,  on  the  preoiiM*,  >•  sufficient  for 
tne  jury  to  presume  that  it  reached  the 
other  tepant,  who  lived  elsewhere.      ih. 

7  Where  on«  leased  for  21  years,  if  the 
tenant,  his  executors,  dec.  should  so  long 
continue  to  inhabit  and  dwell  in  the  farm- 
house, and  actually  occupy  the  lands,  &c. 
and  not  let,  set,  assign  over,  or  otherwise 
depart  with  the  lease  ;  -held  that  the 
tenant  having  become  bankrupt,  and  bis 
assignees  havmg  possessed  themselves  of 
tbe  premised  and  sold  the  lease,  and  the 
bankrupt  being  out  of  the  actual  posses- 
sion and  occupation  of  the  farm,  tne  les- 
sor mi|ht  maintain  an  ejectment  without 
a  previous  reentrjr ;  the  continuance  of 
the  term  itself  being  made  to  depend 
upon  the  lessee's  actual  occupation.  Doe 
V.  CUrk,  H.  47  G.  3.  375 

9  An  ejectment  against  the  bailiffii  pro 
tempore  of  a  corporation  cannot  be  main- 
tained by. proving  payment  of  rent  for 
the  premises  by  the  annual  predecessors 
of  tne  defendants  in  tbe  same  office  for 
several  years  before,  and  service  of  the 
notice  to  ^uit  on  the  defendants,  tbe  ex- 
isting bailiflTs ;  for  the  payment  of  such 
rent  by  the  bailifls  in  succession  is  merely 
evidence  of  a  tenancy  in  the  corporation. 
But  at  any  rate  such  tensncy  may  be  de- 
termined by  a  notice  to  the  corporation 
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to  quit,  tenred  on  its  officer! :  after  which 
the  owBer  of  the  premieef  may  distrain 
the  cattle  of  anv  persons  trespassing  on 
his  ground,  or  orinf^  his  action  against 
them,  or  maintain  ejectment  a|(ainst  any 
person  in  the  actual  possession  of  the 
premises.    Dob  t.  Woodman^  H.  47  G.  3. 

398 

9  Where  the  possession  and  receipt  of 
rents,  issues,  and  profits  of  a  trust  esUte, 
though  for  aboTO  20  years  after  the  crea- 
tion of  the  trust,  without  any  interference 
of  the  trustees,  is  consistent  with  and 
secured  to  the  cestuy  que 'trust  by  the 
terms  of  the  trust  deed,  such  possession 
is  not  adverse  to  their  title,  so  as  to  bar 
their  ejectment  >(|;inst  bis  grantees 
brought  after  the  20  years.  Keeiu  r, 
Deardon,  H.  47  G.  3.  402 

10  Ji't  A  copyholder  for  life,  remainder  to 
B.,  surrenders  his  owta  and  B.'«  estate, 
(oyer  which  latter  he  had  no  control,  and 
by  which  be  let  in  B.*b  remainder,)  and 
takes  a  new  copy  for  the  lives  of  himself, 
C,  and  B.,  successive  ;  and  on  .4. *«  death, 
after  20  years  bad  run  against  B.,  B.  en- 
ters on  the  possession  then  vacant ;  held 
that  as  against  C,  who  had  no  possession 
and  no  title,  B.  might  defend  his  legal 
title,  coupled  with  possession,  in  eject- 
ment ;  however  20  years  adverse  posses* 
sion  by  A.  might  have  barred  B.'«  pos- 
sessory right  as  against  him;  or  might 
have  disabled  B.,  if  he  had  continued 
out  of  possession,  from  recoverinc  in 
ejectment.    Doe  v.  Beoifs,  £.  47  G.  3. 

450 

11  After  verdict  in  ejectment  for  a  mes- 
suage an^  teiument^  the  Court  will  give 
leave  to  enter  the  verdict,  according  to 
the  Judge's  notes,  for  the  messuage  unly, 
(pending  a  rule  to  arrest  the  judgment,)^ 
without  obliging  the  lessor  of  the  plaintiff 
to  release  the  damages.  Qooddue  v.  0(- 
toay,  £.  47  G.  3.  451 

ELECTION. 
5ee  CoRPORATiov,  2,  3.  5. 

Where  there  is  no  re|ular  presiding  sworn 
officer  at  an  election  (e.  g.  of  church- 
/  wardens,- one  of  whom  by  custom  was 
chosen  by  parishioners  paying  scot  and 
lot,  and  the  other  appointed  by  the  rec- 
tor, which  latter  In  fact  presided,)  the 
control  of  the  election  devolves  at  com^ 
mon  law  upon  the  electors  themselves ; 
but  unless  there  be  a  custom  to  regulate 
the  time  for  making  such  election,  it  is 
not  competent  to  a  majority  of  the  elec- 
tors assembled  at  the  time  of  such  elec- 
tion to  narrow  the  period  which  the  com- 
mon law  would  allow ;  and  therefore  a 
resolution  by  them  that  it  shsll  conclude 
at  a  given  time  must  at  least  limit  a 
time  reasonable  in  itself  with  respect  to 
numbers  and  distance,  and  be  of  suffi- 
cient notoriety.  But  whether  a  resolu- 
tion by  a  majority  of  the  vestry  on  the 
first  day  of  the  election  to  close  the  poll 


at  four  o'clock  on  the  next  day,  in  a 
parish  where  the  number  of  electors  did 
not  exceed  180,  and  where  the  affidavits 
stated  a  custom  for  200  years  not  to  keep 
the  poll  open  for  more  than  two  days, 
and  no  instance  Within  living  memory  of 
extending  it  beyond  four  o'clock  on  the 
second  day,  were  sufficient  to  warrant 
the  closing  of  the  poll  at  that  time, 
while  some  of  the  voters  were  still  com- 
ing in  to  poll,  and  others  had  no  notice 
of  the  resolution,  was  a  fit  question  to 
be  tried  upon  a  mandamus.  The  King  v. 
The  Commissary  of  the  Connstorial  amd 
Episcopal  Court  of  the  Bishop  of  Win" 
Chester  in  and  for  the  Parts  of  Surry,  T. 
46  G.  3.  267 

ELECTION  COMMITTEE. 

See  Costs,  No.  3. 

ELECTION  OF  REMEDIES. 
See  Ihsolvxmt  Dxbtobs,  No.  2. 

ENTRIES. 
See  EvinxHCK,  No.  7. 

ENTRY. 
See  Ejxctmxht,  No.  2. 

ENTRY,  Right  of 
SesFiNX,  1. 

EQUITABLE  INTEREST. 
See  Bail-bond,  No.  ll 

A  mere  equitable  interest  in  a  term  of  years 
cannot  be  taken  in  execution  by  the  she- 
riff under  a  writ  of  fieri  facias  at  the  suit 
of  a  judgment  creditor.  Seott  v.  Sckoiey, 
T.  47  G.  3.  601 

EQUITY  OF  REDEMPTION. 
See  MoRTOAOx,  2. 

ERROR,  WrU  of 
See  Costs,  9. 

1  A  writ  of  error  upon  a  judgment  in  debt 
on  a  recognizance  of  bail  is  a  stay  of  exe- 
cution; not  being  within  the  exception 
of  the  Stat.  3  J.  1.  c.  8,  either  as  a  judg- 
ment upon  an  obligation  conditioned  for 
payment  of  money  only;  (the  recogni- 
sance being  to  pay  money  or  do  some- 
thing else;)  or  as  a  judgment  upon  a 
eoniraet^  which  is  there  used  in  contra- 
distinction to  an  obligation,  Dell  v .  IFt/d, 
H.  47  G.  3.  399 

2  Where  a  first  writ  of  error  abates,  or  is 
not  an  end  to  by  the  act  of  the  plaintiff 
in  error,  a  second  writ  of  error  brought 
in  the  same  court  is  not  a  supersedeas  of 
execution  as  the  first  is ;  and  execution 
may  then  be  sued  out  without  leave  of 
the  Court.  But  in  error  of  matter  of 
fact  coram  vobis,  which  is  not  within  the 
sUtote^  requiring  bail  in  error,  the  writ 
of  error  is  or  is  not  a  supersedeas  ac- 
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cording  to  circaniftancM ;  and  the  Court 
must  be  moved  for  leave  to  sue  out  eze- 
oution  pending  it.  Birch  v.  Tristie^  E. 
47  G.  3;  477 

ESCAPE. 
If  an  officer  permit  a  priaoner  to  go  at  large 
on  his  promise  to  pay  the  debt  to  the 
creditor ;  in  consequence  of  which  he  is 
obliged  to  pay  the  creditor  himself;  he 
cannot  recover  back  the  money  from  the 
debtor ;  being  guilty  of  a  breach  of  duty, 
out  of  which  ne  cannot  derive  a  cause  of 
action.    Pitcher  y.  Bailey.  H^  47  G.  3. 

369 

ESTATE. 
Sm  Dxvisx,  No.  9.  . 

ESTATE  FOE  LIFE. 
See  LavDLOBD  amd  Txhant,  6. 

ESTATES  PUR  AUTRE  VIE. 
See  OccvPAVT. 

EVIDENCE. 
SMHuaoRKD,!.    WAaRAaTT,2.    Wat,  2. 

1  The  publisher  of  a  public  register  re- 
ceives an  anonymous  letter,  tendering 
certain  political  infbrmatioB  on  Irish  aA 
fairs,  and  reouiring  to  know  to  whom  his 
letters  should  be  directed ;  to  which  an 
answer  is  returned  in  the  reg^ter ;  after 
which  he  receives  two  letters  in  the  same 
hand-writing,  directed  as  mentioned  and 
having  the  Irish  post  mark  on  the  en- 
velopes ;  which  two  letters  were  proved 
to  be  in  the  hand-writinc  of  the  defend- 
ant ;  the  previous  letter  having  been  de- 
stroyed: This  is  a  sufficient  ground  for 
the  Court  to  have  the  letters  read ;  and 
the  letters  themselves  containing  expres- 
sions of  the  writer  indicative  of  his  hav- 
ing sent  them  to  the  publisher  of  the  re- 
gister in  Middlesex  for  the  purpose  of 
publication,  the  whole  is  evidence  suffi- 
cient for  the  jury  to  find  a  publication  by 
the  procurement  of  the  defendant  in 
Middiesez.  Rex  v.  The  Hon.  Rok.  JoAit- 
aon,  M.  46  G.  3.  38 

2  A  witness  eannot  be  cross-examined  as 
to  any  collateral  independent  fact  irrele- 
vant to  the  matter  in  issue,  ibr  the  pur- 
pose of  contradicting  him  if  bis  answer 
be  one  way  by  another  witness^  in  order 
to  discredit  the  whole  of  his  testimony. 
SpsneeUy  q.  t.  v.  De  WiUoU,  H.  46  G.  3. 
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3  Where  a  penalty  is  to  be  sued  for  befbre 
justices  of  peace  within  a  certain  time 
after  the  offence  committed,  upon  a  con- 
viction for  such  offence  returned  by  cer- 
tiorari into  B.  R^  it  ought  to  appear  on 
the  face  of  the  evidence  stated  in  such , 
conviction^  that  the  prosecution  was  in 
time :  and  if  the  witness  be  only  stated 
to  have  mentioned  the  month  in  which 
the  offiiDce  was  oommittod,  omMmg  the 


year,  and  there  be  no.  word  of  reference 
to  connect  it  with  the  true  date,  the  omis- 
sion cannot  be  suf^lied  either  by  refe- 
rence to  the  offence  charged  in  the  infor- 
mation, or  by  presumption  arising  from 
the  justices  having  convicted  the  defend- 
ant.   Rex  V.  Woodcock,  H.  46  G.  3.       73 

4  The  right  to  convert  a  brushwood  into  a 
stone  weir  is  not  evidenced  by  shewing 
that  40  years  ago  two-thirds  of  it  had 
been  so  converted,  without  interruption  : 
and  the  action  for  the  injury  having  been 
brought  within  20  years  after  the  remain- 
ing third  part  was  so  converted.  Weld 
T.  H^m&y,  H.  46  G.  3.  95 

5  Whether  or  not  a  pariah  can  have  the 
benefit  of  the  stat.  43  Elix.  c.  2;  bj 
maintaining  its  poor  with  not  more  than 
four  overseers,  is  a  fact  which  the  Ses- 
sions ought,  to  find,  and  not  leave  to  be 

.  presumed  by  the  Court  from  other  con- 
flicting evidence  stated  in  a  case  reserv- 
ed; such  as  that  the  parish  had  the 
benefit  of  the  statute  down  to  1739,  and 
that  from  thence  to  1753  it  was  uncertain 
how  the  poor  were  maintained  there,  and 
that  firom  the  latter  period  the  poor  had 
been  maintained  separately  in  six  town- 
ships; hut  that  the  population  was  de- 
creased.   Rox  V.  WaUon,  H. 46  G.  3.   104 

6  In  covenant  for  not  granting  a  new  lease, 
with  a  covenant  for  fitrther  renewal ;  held 
that  an  averment  that  the  covenant  for  re- 
newal in  the  indenture  declared  on  cor- 
respondent with  various  other  leases,  be- 
fore then  successively  made  by  the  own- 
ers of  the  inheritance  for  the  time  being, 
could  not  be  taken  in  aid  to  ponstrue  the 
meaning  of  the  indenture  :  for  supposing 
such  evidence  were  admissible  in  any^ 
ease  where  the  renewals  had  been  uni- 
formly the  same,  yet  non  constat  from 
this  averment  that  all  the  fi)rmer  leases 
contained  the  same  covenant  for  renewal. 
If  gulden  V.  May,  H.  46  G.  3.  114 

7  Where  ^.,  tenant  for  life,  with  a  limited 
power  of  leasing,  reserving  the  ancient 
rent,  received  a  letter  from  a  confidential 
agent  in  1728,  containing  a  minute  ac- 
count of  the  tenanto  and  rents  of  the  es- 
tate ;  which  letter  the  tenant  for  life  in- 
dorsed **  ^  particular  of  my  estaie,"  &c. 
and  handed  down  to  B.  the  sooceedina 
tenant  for  life,  who  had  a  like  limited 
power  orieasing,  by  whom  it  was* also 
preserved  and  handed  down  amongst  the 
monimento  of  the  estate  to  the  first  ten- 
ant in  tail ;  held  that  such  paper  was  evi- 
dence for  the  tenant  in  tail  against  a 
leasee  of  B,,  in  order  to  shew  that  the 
rent  reserved  by  B.,  the  tenant  for  life, 
was  less  than  the  ancient  rent  reserved  at 
the  time  to  which  snch  paper  refbrred ; 
the  paper  having  been  accredited  by  the 
then  owner  of  the  estate,  who  had  the 
means  of  knowing  the  Act,  and  who  had 
an  interest  the  other  way,  viz.  to  dimin- 
bh  the  rent  in  order  to  increase  his  fine 
upon  renewal  under  the  power.  And 
held  also,  that  entries  by  Ji.  the  tenant 
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for  life  in  hif  book,  of  the  receipt  of  the 
rent  to  the  amount  stated,  were  also  evi- 
dence of  the  same  fact.  Roe  d»  Brujiey 
Clerk,  V.  Rawlins,  H.  46  G.  3.  133 

8  The  hand-writilig  of  persons  long  since 
dead  may  be  proved  by  comparison  of 
hands.  ib, 

9  In  ejectment  upon  a  clause  of  re-entry 
in  a  lease  on  non-payment  of  rent  against 
the  assignee  of  the  lease,  proof  by  the 
lessor  of  the  counterpart  of  the  lease, 
by  the  subscribing  witness,  is  sufficient 
proof  of  the  holding  upon  the  condition 
of  re-entry  in  case  of  non-payment  of 
rent.  And  where  the  witness  who  prov- 
ed the  demand  of  the  rent  had  a  power 
of  attorney  from  the  lessor  for  that  pur- 
pose, which  he  noti6ed  to  the  tenant,  and 
had  ready  to  produce;  held  sufficient, 
though  he  did  not  produce  it  at  the  time 
of  the  demand  ;  the  tenant  not  question- 
ing his  authority.  Rowe  d.  West  v.  Da- 
vis,  E.  46  G.  3.  173 

10  Whether  or  not  the  fact  of  putting  a 
letter  into  the  post-office,  t^ontaining  no- 
tice of  the  dishonour  of  a  bill  to  tbe  draw- 
er, to  whom  it  was  directed,  be  of  itself 
sufficient  evidence  to  be  left  to  the  jury 
that  such  notice  reached  the  drawer ;  at 
any  rate,  if  a  bill  be  accepted  payable  at 
A.  s,  who  is  the  acceptor's  banker,  tho 
party  taking  such  special  acceptance, 
(which  he  is  not  bound  to  do,)  tnereby 
impliedly'  agrees  to  present  it  for  pay- 
ment within  the  usual  banking  hoars  at 
the  place  where  it  is  m^ade  payable ;  and 

.  if  he  present  it.  after  such  hours,  without 
effect,  it  is  no  evidence  of  the  dishonour 
of  the  bill  so  as  to  charge  the  drawer. 
Parker  v.  Gordon,  E.  4^*6.  3.  1^3 

11  Where  the  plaintiff  declares  npon  a 
quantum  meruit  for  work  and  labour  done, 
and  materials  found,  it  is  competent  to 
the  defendant,  even  without  notice  to  the 
plaintiff,  to  prove  that  the  work  done  was 
not  worth  so  much  as  the  plaintiff  claims. 
And  if  it  appear  that  'the  plaintiff  has 
been  paid  on  account  as  much  as  the  work 
was  worth,  he  cannot  recover.  And  so 
it  seems  that  the  defendant  may  be  let  in 
to  such  a  defence  where  th.e  contract  was 
for  the  work  to  be  xlone  at  a  certaiaprice ; 
at  least  if  he  give  tlie  plaintiff  previous 
notice  of  such  defence,  that  he  oiay  be 
prepared  to  meet  it.  And,  quere,  if  the 
work  done  be  wholly  inadequate  to  an- 
swer the  purpose  for  which  it  was  under- 
taken to  be  performed,  whether  the  de> 
fendant  may  not  be  let  into  such  defence 
even  without  notice.  Basten  v.  BvUer, 
T.46G.3.  225 

12  Where  the  debt  was  paid  after  an  >alia8 
plnries  writ  issued,  the  defendant  cannot 
object  at  the  trial  that  the  latitat  was  not 
returned  ;  for  at  any  rate,  if  the  alias  plu- 
ries  were  the  commendement  of  the  ac- 
tion, it  is  only  an  irregularity,  which, 
though  a  ground  for  application  to  the 
Court  to  set  aside  the  proceedings',  yet, 
having  been  once  waived,  cannot  aner- 
VoL.  IV.  74 


wards  be  objecti'd  to.  Neither  can  it  be 
objected  at  the  trial  that  when  the  debt  was 
paid  the  defendant  had  no  notice  of  any 
.action  commenced  or  costs  incurred. 
Toms  V.  PoweU,  T.  46  G.  3.  251 

13  Where  special  damage  is  necessary  to 
Sustain  an  action  for  slander,  it  is  not 
sufficient  to  prove  a  mere  wrongful  act  of 
a  third  person  induced  by  the  slander, 
such  as,  that  he  dismissed  the  plaintiff 
from  his  employ  before  the  end  of  the 
term  for  which  they  contracted  :  but  the 
special  damage  must' be  a  legal  apd  natu- 
ral consequence  of  the  slander.  Vicars 
V.  Wilcocks,  M.  47  6.  3.  295 

14  An  indictment  agaitist  certain  commis- 
sioners for  a,  contempt  of  an  order  of 
Sessions  in  not  paying  the  costs  of  an 
appeal  awarded  against  them ;  staling, 
generally,  that  the  party  appealed. to  the 
Sessions  against  a  certain  notice  in  wri- 
ting under  the  hands  of  five  commission- 
ers acting  in  the  execution  of  the  statute, 
and  wkiek  notice  was  made,  or  purported 
to  be  made,  under  tke  powers  to  them  giv" 
en  by  tke  act ;  seems  sufficient :  for  the 
Court  will  presume,  as  against  the  per- 
sons issuing  such  notice,  that  it  was  'sign- 
ed by  them  when  lawftilly  assembled  at 
e  public  meeting  holden  by  virtue  of  the 
act.  Tke  King  v.  Kings{on  and  others^ 
M.  47  G.  3.  313 

15  The  party  interested  in  a  witness's  testi- 
mony,  who  was  objected  to  on  account  of 
his  having  been  convicted  of  felony, 
and  his  imprisonment  being  unexpired,  u 
'entitled  to  insist  on  proof  of  such  con- 
viction by  the  record,  though  admitted  by 
the  witness  himself  Tke  King  v.  The 
Inhabitants  of  CasteU  Careinitm,  M.  47 
G.  3.  329 

16  The  original  book  of  acts,  directing  let- 
ters of  a£nini8tration  to  be  granted,  with 
the  surrogate's  fiat  for  the  saqie,  is  evi- 
dence of  the  title  of  the  party  to  whom 
the  administration  is  directed  to  be  grant- 
ed of  the  intestate*s  effects,  without  pro- 
ducing the  lefters  of  administration  them- 
selves*, notwithstanding  subsequent  let- 
ters of  administration  granted  to  another : 
the  first  not  being  recalled.  Elden  y. 
KeddeUi,  U,  74  G.  3.  376 

17  Where  a  licence  to  trade  with-an  enemy, 
granted  abroad,  had  been  returned,  after 
being  used,  to  the  secretary  of  the  sov- 
ernor  by  whom  it  was  issued,  who  had, 
as  he  believed,  thrown  it  aside  amongst 
the  waste  papers  of  his  office,  and  did  not 
know  what  was  become  of  it,  having  af- 
terwards searched  for,  but  not  recollect- 
ing the  finding  it,  and  thinking  that  he 
hf^  not  found  it;  this  is  reasonable  and 
probable  evidence  of  the  loss  of  such  li- 
cence, so  as  to  let  in  parol  evidence  of  its 
contents:  the  paper  not  being  considered 
as  of  any  further  use  at  the  time ;  and  the 
witness's  attention  not  having  been  then 
eailed  particularly  to  the  circumstances. 
And  the  witness  may  speak  to  the  con- 
tents of  the  licence  from  memeryi  though 
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he  had  made  an  entry  of  it  in  his  memo- 
randum book  for  the  private  information 
of  himielf  and  the  governor;  which  book 
waa  not  produded ;  he  having  given  it  to 
the  governor,  who  was .  gone  abroad, 
without,  returning  it  to  him.:  for. such 
book,' if  in  court,  would  not  have  been 
evidence  per  se;  but  could  only  have 
been  oaed  by  the  witneas  to  remsh  bia 
memory.  Kensington  v.  Inglis^  H.  47 
G.  3.  413 

18  It  lies  on  a  party  summoned  as  a  witness 
before  commissioner^  of  bankrupt,  having 
a  lawful  excuse  for  not  attending,  to 
prove  the  fact  in  an  action  of  trespass 
and  iklse  imprisonment,  brought  by  him 
for  such  arrest ;  supposing  that  a  present 
inability  ^o  bear  the  expence  of  the  jeur- 
nexris  a  lawful  impedtment.  Battye  v. 
GrMfey,E.47  0. 3.  434 

ID  Where  a  corporation,  declaring  in  cove- 
nant bjT  their  modern  name,  sUted  that 
the  citizens,  &c.  were  from  time  imme- 
morial incorporated  by  divers  names  of 
incorporation,  and  at  the  time  of  making 
the  indenture  by  A.  B.  which  they  de- 
olared  on,  were  known  by^a  certain  other 
name,  by  which  name  A.  B,  granted  to 
them  a  certain  watercourse,  and  cove- 
nanted for  quiet  enjoyment :  held  that  the 
deed  granting  the  watercourse,^  to  them 
l)y  such  name,  was  evidence  as  against 
the  defendants,  who  claimed  under  the 
grantor,  that  the  corporation  was  known 
by  that  name  at  the  time,  when  upon  an 
issue  taken  on  that  fact.  The  Mayor^  ^, 
of  CarlisUr.  BUmire,  T.  47  G.  3.     510 

90  Hearsay  evidence  of  the  declaration  of  a 
deceased  father  as  to  the  place  of  birth  of 
'  his  bastard  child,  is  not  admissible  to 
prove  the  birth  settlement  of  such  child. 
The  ITtiirv.  The  InkahUanUof  flriih^  T. 
47  &.  3.  632 

81  Where  an  instrument  is  produced  at 
the  trial  by  one  of  the  parties,  in  conse- 
quence of  notice  from  tne  other ;  which 
.When-  produced,  appeared  to  have  been 
executed  by  the  party  prbducing  it  and 
third  persons,  and  to  be  attested  by  a  sub- 

.  scribing .  witness ;  the  production  of  it  in 
that  manner  does  not  dispense  with  the 
necessity  of  proving  the  instrument  by 
mrans  of  the  subscribing  witness,  thoufffa 
unknown  before  to  the  party  calling  for 
it.     Gordon  v.  Secretan^  T.  47  G.  3.    537 

.    EXECUTION. 

5e6  Error,  Writ  of, 

1  A  defendant,  superseded  for  want  of  be- 
ing charged  in  execution  within  two 
terms  after  judgment,  cannot  be  again 
arrested  and  taken  in  execution  upon  the 
same  judgment.  Alitor,  if  superseded 
for  want  of,  proeeedinga  in  time  btfore 
judgment.  .  Line  v.  Lew,  H.  46  G.  3.  156 

S  Where  a  iirst  writ  of  error  abates,  or  is 
put  an  end  to  by  (he  act  of  tbe  plaintiff 
in  enror,  a  second  writ  of  error  brought 
in  the  same  court  is  not  a  tupersedeas  of 


execntimi  as  the  first  is :  and  execution 
may  then  be  sued  out  without  leave  of 

'  the  Court.  But  in  error  of  matter  of  fact 
coram  vobis,  which  is  not  within  the 
statutes  requiring  bail  in  error,  the  writ 
of  error  is  or  is  not  a  supe^deas  accord- 
ing to  circumstances;  and  the  Court 
must  be  moved,  for  leave  to  sue  out  exe- 
cution pending  it.  Birch  v.  Tristie,  E. 
47  G.  3.      i  477 

3  A  mere  equitable  interest  in  a  term  of 
years  tannot  be  taken  in  execution  by  the 
sheriff  under  a  writ  of  fieri  focias  at  the 
suit  of  a  judgment  creditor.  Scott  v. 
&Ao2ey,T.47G.3.  501 

EXECUTOR. 

See  Administrator,  &c. 

FALSE  IMPRISONMENT. 

1  The  Stat.  13  G.  3.  c.  80,  gives  a  penalty 
in  case  of  killing  game  on  a  Sunday^  and 
directs  that  it  shall  be  forthwith  paid  on 
conviction,  and  that  in  case  of  ncalect  or 

^  refosal  to  pay,  or  give  security  tor  the 

'  payment  of' It,  the  justice  shall  by  war- 
rant under  his  hand  and  seal  cause  the 
same  to  be  levied  by  distress  and  sale  of 
the  offender's  gooda;  -and  that  it  shall  be 
lawful  for  such  justice  to  order  sueh  of- 
fender to  be  detained  in  custody  until  re- 
turn may  conveniently  be  made  to  such 
warrant  of  distress,  unless  the  party 
convicted  ahall  give  security  for  his  ap- 
pearance, dtc.  Held  that  such  order  to 
detain  in  custody  until  the  return  of  the 
warrant  of  distress  may  be  by  parol. 
StiU  V.    WaUs  and  Harris,  T.  46  G.  3. 

249 

d  The  defendant  cannot  justify  an  ateault 
and  false  imprisonment  ofJi.  B.  by  shew- 
ing a  latitat  issued  against  C.  B.,  and 
averring  that  it  was  issued  against  Ji,  B. 
by  the  name  of  C.  B.  and  that  they  are 
one  and  tbe  aame  person ;  there  being  no 
averment  that  J3.  B,  was  known  as  well 
by  the  name  of  C.  B.  ShadgeU  v.  CUpsan, 
£.47  G.  3.  438 

FELONY. 

The  party  interested  in  a  witness's  testi- 
mony, Who  was  objected  to  on  account  of 
his  having  been  convicted  for  felony,  and 
his  imprisonment  being  unexpired,  is  en- 
titled to  insist  on  proof  of  such  convic- 
tion by  the  record,  though  admitted  by 
tbe  witness  himself.  7nc  King  v.  The 
Inhabitants  of  Castell  Careinion.  M.  47 
G.3.  329 

FEME 'COVERT. 
See  Baron  ano  Fkmx. 

FINE. 
1  The  fine  of  a  tenant  for  life  devests  the 
estate  of  the  remainder-man  or  reversion- 
er, leaving  in  him  only  aright  of  entry, 
to  be  exercised  either  theuy  hy  reason  of 
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the  forftitare,  or  within  five  j€m  after 
the  nadural  determination  of  the  preced- 
ing estate.  And  the  effect  of  the  etat.  4 
H.  7.  c.  24,  is  only  to  save  all  the  remain- 
der-men their  respective  rights  of  eo'trj 
within  five  years  after  their  respective  ti- 
tles accrue,  without  a  subsequent  re* 
mainder-man  being  prejudiced  by  the 
laches  of  another  remainder-man  who 
preceded  him.  Goodrigkt  v.  ForrtHer^ 
T.  47  G.  3.  539 

2  The  effect  of  a  fine  by  a  tenant  for  life 
of  parcel  of  a  manor,  the  reversion  of 
which  parcel  was  in  the  tensnt  in  fee  in 
possession  of  the  other  parts  of  the  .ma- 
nor, is  to  sever  such  parcel  from  the  ma- 
nor, ih. 


FISHERY. 
Seh  Mahdakvs,  No.  4. 
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FOREIGN  ATTACHMENT. 

A  creditor  for  goods  sold  and  delivered  to 
a  trader,  who  had  committed  a  secret  act 
of  bankruptcy,  not  being  cognizant  there- 
of, attached  money  of  the  trader's  in  the 
hands  of  a  third  person,  and  recovered 
judgment  in  the  mavor's  court  of  London 
against  the  garnishee,  who  thereupon 
paid  him  the  amount  of  the  debt  so  at- 
tached :  and  afterwards  a  commission  is- 
sued: held  that  this  payment  was  not 
protected  by  the  sUt.  19  G.  2.  c.  32,  not 
being  a  payment  made  hy  the  bankrupt  in 
the.  usual  and  ordinary  course  of  trade 
and  dealing  :  and  held  that  the  assignees 
of  such  bankrupt,  under  a  lAtrd  commis- 
sion issued  against  him,  might  sue  for  and 
recover  back  such  payment,  althou|(h  the 
bankrupt  who  had  obtained  his  certificate 
under  nis  former  commissions,  had  not 
paid  15s.  in  the  pound  under  ue  second 
of  them  ;  in  which  case  his  future  effects 
remain  liable  to  that  eitent  to  his  credi- 
tors under  the  second  commission  respec- 
tively. HovU  and.  othoro^  JSosignees  of 
WardtL  a  bankrupts  y.  Br^viitfi^,  H.  46 
G.  3.  77  . 

FRAUDS,  STATUTE  OF. 
898  CoFTHOLn,  &c.  No.  5.  Sals  of  Goods 

BT  SaVPLV. 

FRAUDULENT  CONVEYANCE*. 
See  Bahkrupt,  No.  2. 

FREEHOLD.  . 

Su  COFTBOLD,  &S.  No.  3. 

FREIGHT. 
See,  Ihsuhahce,  No.  1.4. 

1  By  a  charter-party  of  affreightment  the 
owner  of  the  ship  covenanted  to  take  on 
board  at  London  the  freighter's  goods, 
and  proceed  therewith  to  Monte  Video^ 
and  there  to  deliver  them  to  the  freight- 
er's agent,  and  receive  from  him  another 


cargo,  and  (wind  And  weather  pennitttng) 
proceed  therewith  to  his  port  of  discharge 
in  G.  B'.y  and  there  deliver  the  same  to 
the  freighter,  and  end  the  said  voyage. 
In  consideration  whereof  the  freighter 
covenanted  to  pay  6702.  per  month  for 

freight^  during  the  said  intended  voyage 
to  M .  v.,  and  back  to  her  port  tf  discharge  ; 
such  freight  to  commence  from  the  day 
the  ship  should  be  ready  to  receive  her 
outward  bound  cargo',  and  to  end  when 
we  should  haire  finally  discharged  the 
whole  ;  and  also  to  pay  two  thirds  of  all 
pilotage  and  port  charges. daring  the  said 
voyage ;  such  freight^  pilotage^  and  port 
charges  to  be  paid  on  the  arrival  and  dis- 

■  charge  of  the  ship  at  her  destined  port  in 
G.  B.— 

In  covenant  by  the  owner  fbran  alleg- 
ed breach  in  non-payment  of  freight,  pi- 
lotage and  port  charaes,  it  is  not  enough 
to  shew  that  the  ship  after  having  taken 
in  a  cargo  in  G*  B.  and  proceeded  part 
way  on  the  voyage,  but  before  her  arri- 
val at  M,  r.,  was,  without  the  deiault  of 
the  owner  or  crew,  wrongftiHv  sei^d  and 
brought  back  to  London  and  there  detain- 
ed for  some .  time  till  she  was  restor- 
ed to  the  owner ;  in  consequence  of  which 
she  reauired  repairsi  which  .were  done 
with  all  necessary  dispatch,  and  that 
the  owner  was  then  ready  and  willing  to 
cause  the  ship  to  prosecute  and  complete 
her  voyage,  and  gave  notice  thereof  to 
the  freighter,  and  tendered  bim  the  ship 
properly  fitted,  d&e,  for  ^at  purpose,  and 
requested  him  to  give  the  necessary  in- 
structions in  tl^t  behalf,  and  offered  to 
observe  the  same,  Ac.  but  that  the/rent- 
er would  not  give  any  such  instmctions, 
&c.  nor  permit  the  ship  to  prosecute  or 
complete  the  voyage ;  bat  refused  to  do 
so^  and  wholly  renounced  the  charter-par- 
ty ^  and  the  further  prosecution  of  the  voy- 
age^  and  wholly  discharged  the  owner  from 
further  prosecuting  or  completing  thevoy- 
agCy  and  dispensed  therewith. 

For  the  freight  (qua  freight,)  pilivtage, 
and  port-charges,  are  only  covenanted  to 
be  paid  by  the  freighter  on  the  arrival  and 
discharge  of  the  skip  at  her  destinsd  port 
in  G.  B.,  and  therefore  suoh  arrival  and 
discharge,  (which  must  be  understood  af- 
ter the  stipulated  voyage  peribrmed,)  are 
conditions  precedent  to  the  owner's  right 
to  freight  J  dbb.  And  it  is  not  enough  to 
shew  Uiat  the  owner  did  all  in  hie  power 
towards  earning  the  freight,  ^.  by  the 
tender  of  his  snip  to  complete  the  voy- 
age, and  his  offer  to  obey  the  freighter's 
instructions ;  becanse,  UMogh  the-owner 
bad  actually  done,  as  far  as  lay  in  his 
powers  all  .that  he  offered  to  do,  and 
which  the  freighter  discharg;ed  him  fVem 
doing,it  would  only  have  amounted  at  most 
to  an  eiideaeotts^  on  his  part  to  complete 
the  voyage  and  earn  the  fretaht,  &c.  but 
such  completion  was  still  Itwle  to  be  de- 
feated by  the  act  of  God,  or  the  accidents 
of  the  voyage  ;  and  the  perfonnaaee  of 
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tho  oonditioii  whieh  was  to  entitle  the 
owner  to  freight,  Ac,  wonld  atill  hare 
been  canHngent,  although  such  his  offers 
had  been  aecepted  bj  the  freighter. 
Therefore  this  is  not  like  the  cases  where 
a  party  tendering  to  do  that  which  he  has 
undertaken,  and  which  he  has  the  iniiiie- 
diate  power  of  doing  at  the  time,  in  order 
to  entitle  himself  to  a  concurrent  duty 
from  another,  Is  by  a  refusal  of  that  other 
to  accept  such  tender,  dispensed  with  the 
necessity  of  averring  performance  of  it, 
in  an  action  for  a  breach  in  not  perform- 
ing the  subsequent  or  concurrent  duty. 
Smith  T.  WUstm,  E.  47  G.  3.  4S8 


GAME. 

See  COMMITMSHT   BT  Parol. 

Tien,  No.  1. 


PxHAL  Ae- 


GENERAL  ISSUE. 

A  defendant,  in  trespass,  cannot  justify  un- 
der the  general  issue,  the  cutting  the 
posts  and  rails  of  the  plaintiff,  though 
erected  on  the  defendant's  own  land ; 
there  being  no  question  raised  as  to  the 
property  remaining  in  the  plaintiff.  Weldk 
T.  ira#A,£.  47  G.  3.  4G9 

GRANT. 

See  COTKHANT. 

1  A,  and  B,  being  sererally  seised  of  parcels 
of  woody  ground,  and  B.  having  other 
lands  adjoining  to  his  woody  ground,' and 
.  intending  to  make  a  colliery  under  his 
ground,  dtf.  grants  to  £.,  his  heirs^and  aS" 
signs^,  liberty  for  Am,  his  heirt  and  as» 
tignM^  to  carry   up    a    sough  or  drain 
through  A,*B  woody   ground,  into  B.'s 
woody  ground,  and  aUo  liberty  for  B.^hi8 
heirs  and  assigns^  to  make  two  little  sough 
.  pits  in  Ji.'s  woody  ground,  for  the  more 
easy  and  safe  carrying  up  the  tail  of  the 
sough,  one  of  which  was  to  be  covered 
in  as  soon  as  eomosniently  might  be  afier 
making  the  saugh^  snd  the  other  to  be 
kept  open  for  examining  the  sough  so  long 
as  was  nsesssaryfor  iJuU  fntrpose  and  no 
longer ;  and  B»  covenanted  that  he,  his 
hnrs  and  assigns,  would  not  damage  the 
trees  growing  on  /f .  V  woody  ground,  nor 
get  any  of  the  coals  under  it,  except  what 
shoula  arise  in  the  drift  of  the  intended 
sough ;  and  that  ^.,  his  heirs  and  assigns^ 
from  time  to  time,  and  at  all  times  mer^ 
might  go  down  into  any  pit  or  pits  of  B., 
his. heirs  or  assigns  to  discover  whether 
any  coals  of  A.,  his  heirs  or  '  assigns, 
should  be  gotten ;  and  that  S.,  his  heirs 
and  assigns,  should  repair  any  injury  to 
A.*s  fence,  &g.  :  held  that  by  the  grant 
to  B.,  his  heirs,  ^»  of  the  liberty  ofmO" 
kinf  the  soughvn  A/s  land,  the  liberty  of 
making  sough  fits  at  any  time  afterwards, 
while  the  object  of  the  grant  remained, 
heing  necessary  for  the  purpose  of  repair^ 
ing  the  sough,  passed  as  incident  thereto ; 
and  that  th«  use  of  such  sough,  for  the 


carrying  np  of  wbteb  into  B.*s  woody 
ground  Rberty  was  granted,was  not  confin- 
ed to  tbe  getting  of  coals  under  B.*s  woody 
ground,  biit  extended  also  to  the  adjoin- 
ing lands  of  S. ;  and  that  the  liberty  of 
making  new  sough  pits  for  necessary  re- 
pairs of  the  sough,  after  the  two  original 
sough  pits  had  been  covered  up  by  mutu- 
al consent,  was  not  controlled  by  the  spe- 
cial liberty  given  for  making  such  ongi- 
nal  souffh  pita  the  uses  of  which  were 
limited  by  Uie  grant ;  it  appearing  upon 
the  face  of  it  that  the  grant  of  the  sough 
was  intended  to  have  continuing  operation 
vrhile  any  coals  in  B.*s  woody  ground  and 
adjoining  lands  remained  to  be  gotten. 
Hodgson  V.  Field,  T.  46  6.  3.  285 

2  Ad  inclosure  act  having  directed  that  the 
allotments  made  by  the  commissioners 
should  for  ever  remain  foe  the  benefit  of 
the  appointees ;  held  that  an  award  and 
assignment  of  the  herbage  of  a  certain 
close  to  the  surveyors  of  the  highways 
and  their  successors,  for  the  benefit  of  the 

I  parish  of  B.,  though  bad  as  a  common 
aw  conveyance,  the  appointees  not  being 
a  corporation,  was  yet  good  as  a  parlia- 
mentary declaration  of  the  persons  enti- 
tled to  take ;  the  same  as  if^the  terms  of 
the  award  had  been  specifically  enacted. 
And  the  lord  of  the  manor,  in  whom  the 
fee  of  the  soil  remained,  is  a  trustee  for 
the  surveyors  of  the  highways  for  the 
time  being.  Johnson  v.  Hodgson,  M.  47 
G.  3.  312 

GROWING   CROPS. 
See  Dxvisx,  10. 

GUARANTIE. 

1  A  guarantie  in  writing,  for  the  payment 
of  goods  thereafter  to  be  purchased  by  a 
third  person  to  a  certain  amount,  is  with- 
in the  exception  of  the  stamp  acts,  ••  a 
contract  for  or  relating  to  the  sale  of 
goods,'*  and  need  not  be  stamped.  War^ 
rington  v.  Furbor,  H.  47  G.  3.  399 

2  The  vendee  havin||  accepted  a  bill  of  ex- 
change for  the  price  of  the  goods,  and 
becoming  bankrupt  before  the  bill  be- 
came due,  the  guarantee  who  paid  the 
'vendor  after  the  bankruptcy  of  the  ven- 
dee may  recover  back  the  money  from 
the  latter,  without  proving  that  any  de- 
mand was  made  upon  him  as  acceptor  of 
the  bill,  before  such  payment  by  the 
guarantee ;  this  not  being  an  action  upon 
the  bill  itself;  and  the  notorious  insol- 
vency of  the  vendee  acceptor  being  at 
least  a  prima  facie  warrant  to  the  guaran- 
tee toaispense  with  the  making  of  such 
demand  by  the  vendor  who  held  tbe  bill : 
however  it  might  still  be  competent  for 
the  vendee  to  defend  himself  against  this 
action  by  the  guarantee,  bv  shewing  that 
if  a  demand  for  payment  nad  been  made 
upon  him  by  the  nolder,  the  bill  would 
have  been  paid.  Warrington  v.  Furbor, 
H.  47  G.  3.  399 
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GUARDIANSHIP. 
See  Bastaud,  No.  2. 

HABEAS  CORPUS. 
5mBkamsh,  1. 

1  Where,  apon  a  habeas  corpas  to  bring  ap 
the  body  of  an  apprentice,  the  keeper  of 
the  Houae  of  Correction  returned,  with 
the  body  of  the  party,  a  regular  conrio- 
tion  of  him  by  two  magistratea  on  the 
aut.  20  Geo.  2.  c.  19,  for  a  roiademeanor 
in  absenting  himself  as  an  apprentice 
from  his  raaater's  service;  it  is  no  an- 
awer  to  shew  by  affidavit  that  the  perty 
had  bound  himself  toAen  an  infant  to  serve 
till  S&,  and  that  when  he  came  of  age  he 
elected  to  avoid  the  indentures;  after 
which  the  offence  imputed  had  been  com- 
mitted :  for  this  was  proper  matter  to  be 
ahewn  to  the  magistrates  below,  who,  if 
the  matter  sheWn  to  them  were  true,  act- 
ed at  their  own  peril  in  committing  the 

Sartv ;  but  this  Court  have  no  power  to 
ischarge  an  apprentice  from  his  inden- 
tures ;  and  are  bound  by  the  return  of  a 
regular  conviction,  where  the  objection 
does  not  appear  on  the  face  of  the  return, 
to  remand  the  party.  Ex  parte  Gill^  E. 
46  G.  3.  179 

2  The  Court  will  grant  a  habeaa  corpus  to 
brin|  up  the  body  of  a  bastard  child, 
within  the  afre  of  nurture,  fori  the  purpose 
of  restoring  it  to  the  custody  of  the  mo- 
ther, from  whose  quiet  possession  it  waa 
taken,  at  6ne  time  by  fraud,  and  afVer^ 
wards  by  force :  and  this,  without  pre- 
judice to  the  question  of  ffuardiansnip, 
which  belongs  to  the  Lord  Chancellor 
representing  the  king  in  Chancery.  7%e 
King  V.  Hopkins  and  Wife,  T.  46  G.  3. 
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HAND  WRITING. 

See  EviDKNcx,  No.  1. 

HIGHWAY. 
5^  Wat. 

Under  the  19th  sect,  of  the  genera]  high- 
way act  13  G.  3.  c.  78,  a  new  highway 
must  be  set  out  before  ad  old  one  can.be 
stopped  up ;  and  it  is  not  euffitient  that 
another  old  highway  waa  widened  in 
parts  to  answer  the  purpose  of  a  new 
road.  And  if  a  new  nignway  be  not  set 
out  before  the  old  one  be  stopped  up,  the 
legality  of  the  order  of  the  justices  for 
diverting  the  old  road  and  stopping  It  up 
may  be  questioned  in  an  action  of  trea- 
pass,  notwithstanding  such  orders  were 
confirmed  by  the  Sessions  on  appeal,  sta- 
tiuff  the  fact  of  a  new  road  being  set  out 
in  lieu  of  the  old  one.  Welch  v.  A<fcsA, 
E.  47  G.  3.  469 

HORSE  DUTY. 

1  By  sUt.  44  G.  3.  c.  96,  schedule  B.',  the 
duly,  which  before  was  laid  on  horses 


let  to  hire  for  travelling  pati  by  the  mile 
or  stage,  is  now  laid  on  horses  let  to  hire 
to*  travel  by  the  mUe  o  atage :  and  per- 
aons  licensed  by  schedule  A.  of  that  act 
to  let  horses  tp  hire  to  travel  post,  by  the 
mile  or  stage,  must  account  for  the  doty 
according  &  schedule  B.  on  such  lettings 
to  hire  as  therein  mentioned.  But,  qusre 
as  to  lettings  to  hire  for  the  day  to  go  to 
certain  places  and  back  again.  WeUJford 
V.  7Wii,T.47G.  3.  651 

2  The  same  construction  was  put  upon  a 
hiring  of  a  hackney  eeach  under  the 
Liverpool  act.  Rex  v.  Swift,  Ezcheq.  M. 
30  G.  3,  cited  i6.  663 

HUNDRED. 

The  declaration  in  an  action  on  the  statute 
9  G.  1.  c.  22.  s.  8,  to  recover  damages 
ftgainst  the  hundred  for  the  value  of  a 
stack  of  com  maliciously  burnt,  alleged 
that  notice  of  the  fact  was  given  within 
two  days  to  th(>  inhabitants  of  the  parish 
(instead  of  the  *'  town^  village,  or  hamUt" 
which  are  the  words  of  the  act,)  near  the 
place,  &c.  yet  as  the  law  prima  facie  in- 
tends <$very  parish  to  be  a  viU,  unless  the 
contrary  be  shewn,  this  allegation  is  suf- 
ficient after  verdict  to  sustain  judgment 
for  the  plaintiff.  But  if  it  had  been 
shewn  at  the  trial  that  the  parish  con- 
sisted of  several  vills,  and  that  the  notice 
had  been  given  to  one  more  distant  thati 

.  another,  the  defendants  would  have  been 
entitled  to  a  verdict.  Cook  v.  The  HuH' 
dredors  qf  PimhiU,  H.  47  G.  3.  370 

HUSBAND  AND  WIFE. 
See  Baroit  ahd  Femx. 

IMPRESSING. 
See  Bail,  No.  1. 

INCLOSURE. 
The  owner  of  a  tenement  may  have  two 
distinct  rights  of  common  for  bis  cat- 
tle levant  and  couchant  upon  such  tene- 
ment; upon  different  wastes,  in  dif- 
ferent manors,  under  several  lords ; 
and  therefore  an  allotment  under  one 
inclosure  act,  in  lieu  of  his  right  of  com-  ^ 
roon  upon  one  of  such  wastes,  will  not 
do  away  or  lessen  his  claini  for  an  equal 
allotment  with  other  commoners,  under  a 
subsequent  act  for  inclosing  the  other 
waste.'  Semblo  alitor j  if  the  different 
wastes  had  appeared  to  have  been  origi- 
nally holden  under  the  same  lord.  Hoi' 
lingshead  v.*  Walton,  T.  46'G.  3.         228 

INCLOSURE  ACT. 

See  Statute,  1. 

INDEMNITY. 

Bail  who  are  indemnified,  being  sued  upon 
the  bail-bond,  file  a  bill  in  equity  for  an 
injunction,  suggesting  want  of  consideYa- 
tion  for  the  original  debt ;  and  an  injunc- 
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tioB  it  gramtad  aro  Miopore  on  oonditiaa 
of  ^jing  the  debt  into  ooiurt ;  which  is 
done  aeoordinglj;  and  afVerwarde  the 
money  is  |»aid  oTer :  held  that  the  bail 
were  damnified  by  raoh  payment  of  mo- 
ney into  court  after  the  notice  to  the  debt- 
or, and  no  Aind  proTided  by  him ;  and  not 
merely  from  the  time  when,  the  money 
was  taken  out  of  court  upon  diaPoWing 
the  injunction.  For  one  who  agrees  to 
indemnify,  and  mos  others  harmless 
against  a  certain  engagemant,  is  bound  to 
secure  them  from  incurring  any  eapenoe, 
as  it  runs  on  at  the  time,  whicb'  foils  up- 
on them  by  virtue  of  that  engagement. 
Sparkg  V.  MarHndaU;  T.  47  G.  3.        557 

JPmiCTMENT. 
See  BfAiroAMVB,  7.    Wat,  1, 2. 

t  One  who  was  appointed  collector  of  the 
Property-tax  by  the  proper  constituted 
authoritiea,  and  who  considered  himself, 
and  was  considered  by  the  commission- 
ers to  be  such  jcollector,  but  whose  ap- 
oointment  turned  out  to  have  been  in- 
formally made,  cannot  be  indicted  at  com- 
mon law  for  the  receipt  of  duties  by  co- 
lour and  pretence  of  being  collector  of  such 
duties ;  though  the  money  were  fraudu- 
lently collected  knd  misapplied  by  him ; 
because  he  was  in  fact  appointed  collec- 
tor, apd  in  that  character  received  the 
money.  And  quiere,  whether  the  stat. 
43  G.  3.  c.  99.  s.  19,  having  enacted  that 
no  collector,  Ae.  employed  in  the  execu- 
tion of  that  act  shall  be  liable  by  reason 
of  such  execution  to  nny  penalty  other 
than  such  as  by  that  and  another  act  may 
be  inflicted,  does  not  take  away  the  com- 
mon law  remedy  by  intlictment  for  offen- 
ces against  the  act.  T%e  King  t.  Doh^ 
Mm,H.46G.3.  105 

2  It  is  no  objection,  on  demurrer^  that 
several  different  defendants  are  charg- 
ed in  different  counta  of  an  .  indict- 
ment for  offences  of  the  same  nature ; 
though  it  may  be  a  ground  for  application 
to  the  discretion  of  the  Court  to  quash 
the  hidictment.  The  King  v.  Kingston 
and  Others^  M.  47  G.  3.  313 

3  And  an  indictment  against  certain  com- 
missioners for  a  contempt  of  an  order  of 
Ses8ioos.in  not  paying  the  costs, of  an  ap- 
peal awarded  against  them,  stating  gene- 
rally, that  the  party  appealed  to  the 
Sessions  against  a  certain  notice  in  wri- 
ting under  the  hands  of  five  commission- 
ers acting  in  the  execution  of  the  statute ; 
and  which  notice  was  made,  or  purport- 
ed to  be  made,  under  the  powers  to  them 

S'ven  by  (he  act,  aeems  sufficient:  for 
e  Court  will  predume,  as  against  the 
person  issuing  such  notice,  that  it  was 
signed  by  them  when  lawfully  assembled 
at  a  public  meeting  holden  by  virtue  of 
the  act.    (Vid.  Appeal,  No.  1  A  3.)     H. 

4  But  counts  in  the  indictment  stating  an 
appeal  against  a  notice  in  writing,  signed 
by  ^^  JB.»  C,  Z).,  and  £.,  &ya  of  the 


oommissioBera,  and  ao  oider  by  the  Ses- 
sions that  the  cotamiseionere  aOing  under 
the  statute^  and  being  the  respowdenie  ne 
the  said  ameal^  on  service  of  the  said  or- 
der, ahouM  pav  the  appellant  10^.  costs  of 
appeal ;  and  alleging  eeroice  of  the  order 
on  thaee  JUteand  othete  aetinf^  as  commir- 
jtoiMra,  4kc. ;  and  then  charging  that  at  a 
subsequent  meeting  held  by  virtue  of  the 
act,  ^,  B.  {omit^ng  C.)  D.  and  £.,  and 
aUo  f*.  and  O.,  commissionen,  were  pre- 
sent and  acting,  and  formed  a  majority,  a 
demand  of  the  1(M.  coats  was  made  on 
thooe  six,  which  they  refused  to  pay :  and 
other- like  counta, charginc  service  of  the 
order  upon  part  only  of  Uioae  who  were 
indicted  fhr  a  contempt  of  it :  were,  on 
general  demurrer,  holden  bad.  And  the 
offenca  being  laid  jointly  againat  the  aeve- 
ral  sets  of  defendanta  in  each  count,  the 
Court  could  not  give  judgment,  on  aueh 
an  indictment,  even  against  the  jViir  who 
Were  partiea  to  the  appeal,  and  on  whom 
aervice  of  the  order  was  alleged ;  there 
being  no  one  count  including  uioae  only. 

5  A  defendant  in  an  indictment  for  a  mis- 
demeanor cannot  plead  over  to  the  charge 
after  a  plea  in  abatement  for  a  misnomer, 
on  which  issue  is  taken  and  found  againat 
him.     The  King  r.  Gibeon^  M.  47  G.  3. 
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6  Upon  an  indictment  for  perjury  removed 
into  B.  R.  by  certiorari,  if  the  prosecutor 
give  notice  of  trial  to  the  defendant,  and 
withdraw  hia  record  without  counter- 
manding his  notice  in  time,  b^  shall  pay 
costs  to  the  defendant.  The  King  v.  Bar- 
tnim,H.47G.3.  411 

7  Any  person  making  or  knowingly  using  a 
false  affidavit  taken  abroad  (though  per- 
jurv  could  not  be  assigned  on  it  here)  in 
order  to  mislead  our  own  courts  and  to 
pervert  public  justice,  is  punishable  by 
indictment  as  for  a  misdemeanor.  Omealy 
T.  JfeweU^  £.  47  G.  3.         .  456 

INFANT. 

An  infant  can  on  no  account  bind  himself 
in  a  bond  with  a  penalty  conditioned  for 
payment  iof  interest  as  well  as  principal. 
Fisher  v.  Mowbray,  B.  47  G.  3.  439 

INFERIOR  JURISDICTION. 

S^  Court  of  RxqvysTS. 

INSOLVENT  DEBTORS. 
See  Ikdbmnitt,  1. 

1  The  Stat.  2  G.  2.  c.  22,  and  other  acta  of 
the  same  class,  making  general  provis- 
ions for  the  relief  of  insolvent  debtors, 
charged  in  execution  on  process  issuing 
out  oi  any  of  the  courts  tfLate,  extend  to 
ii^erior  as  well  as  superior  jurisdictions. 
But  the  application  in  both  instances 
must  be  maae  before  the  end  of  the  next 
term  aAer  the  prisoner  is  charged  in  exe- 
cution ',  except  be  can  shew  that  his  neg- 
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l«ct  arase  from  ignoranee  or  nbtake. 

Tke  King  v.  Tke  SaUifs  tf  Jptwiek^  M. 

46  G.  3.  47 

3  Mandunns  to  the  dnarter  SeaaioBs  to  in- 

3 aire  and  give  the  benefit  of  the  inaoWent 
ebtora'  act  to  a  priaoner,  if  he  were 
entitled  to  it,  denied,  where,  it  appeared 
that  he  was  in  execution  on  the  1  at  of 
Jan.  1904  for  a  larger  auini  than  the  act 
extended  to ;  thongh  part  of  anch  aam 
were  compoaed  of  a  oebt  upon  a  judg- 
ment recovered,  which  the  judfjment 
creditor  had  an  election  given  to  him  by 
the  Lord  Chancellor  to  prove  under  the 
commisaion  by  a  future  day,  not  arrived ; 
but  which  it  waa  atated  that  he  had  elec- 
ted BO  to  prove,  and  to  abandon  hia  juda- 
ment  before  the  let  of  Jan.  1804,  though 
the  priJMner  waa  not  discharged  by  a 
judge's  order  from  such  execution  till 
long  after  that  day.  Ez  parte  John  King^ 
M.  46  G.  3.  fe 

3  The  insolvent  debtors'  act  of  the  41 G.  3. 
c.  70  only  discharges  the  person,  and  not 
the  effects  of  the  debtor,  as  appears  by  a. 
38,  giving  the  plea  of  diacharge  ;  though 
a.  4,  in  the  terms  of  it  includes  both,  but 
with  reference  to  the  subsequent  previs- 
ion. Bell  V.  SaunderMOH^  M.  47  G.  3.  319 

4  It  is  not  enodgh  in  an  order  for  remand- 
ing an  insolvent  debtor  bv  the  Seaaiona, 
to  state  that  it  appeared  that  he  had  ob- 
tained goods  of  jf.  B.  (at  whoae  auit  he 
waa  detained)  by  false  pretences;  lor 
either  it  should  be  stated  in  the  worda*of 
the  Stat.  41  G.  3.  c.  70.  s.  40,  (by  virtue 
of  which  the  order  waa  made)  Uiat  the 
party  knowingly  and  designedly  by  falae 
pretences  obtained  the  goods ;  or  at  least, 
that  he  frawhdenUy^  by  false  pretences, 
obtained  them ;  the  description  of  the  of- 
fence adopted  by  the  stat  46  G.  3.  c.  108. 
s.  39,  with  reference  to  the  former  stat- 
ute; (which  word  frandidenJUy  is  alao 
used  in  the  recital  of  the  aectioo  in  the 
former  act.)  And  a  aecond  order  of  re- 
mand, however  regular  under  the  last 
statute,  professittff  to  be  made  upon  view 
of  the  fbrmer  detactive  ordw,  waa  there- 
fore quaahed.  But  it  ia  competent  to  any 
existing  creditor  to  object  to  the  dia- 
charge of  an  insolvent  debtor,  on  due 
proof  of  such  former  offence  described  in 
the  statute  ;  though  he  were  not  a  cred- 
itor at  the  time  of  auch  former  order  of 
remand  made.  Tke  King  v.  Tbminiw,  H. 
47  G.  3.  373 

6  Where  the  defendant ^in  the  action  gave  a 
cognovit  for  the  debt  and  eosta  payable 
by  aeven  instalments ;  and  afler  the  bail 
were  fixed  an  act  passed  for  discharging 
insolvent  debtors  in  custody  fer  debts 
due  at  a  certain  day,  prior  to  the  bail  be- 
ing fixed,  at  which  day  three  only  of  the 
instalmenta  were  payable;  and  after- 
wards the  principal  was  discharged  un- 
der the  act,  when  only  two  more  of  the 
instalmento^ad  become  payable ;  yet  held 
that  the  bail  were  liable  for  the  whole 
condemnation  money;  the  entire  debt^ 


qua  debt,  being  due  inataater,  with  a  stay 
of  execution  onlv  for  certaiii  portiona  at 
CMTtain  timea.  Shakespeare  v.  FkiUips.  £. 
47  G.  3.  '486 

INSURANCE. 

1  While  a  ahip  waa  forcibly  detained  in  a 
foreign  port,  the  owner  abandoned  first 
the  #ltp,  and  then  the  freight^  to. the  dif- 
ferent acta  of  underwriters  thereon,  who 
paid  as  for  a  total  loss ;  afler.  which  the 
ahip  was  liberated,  reshipped  her  cargo, 
which  had  been  -taken  out,  and  returned 
home,  earning  freight^  which  was  receiv- 
ed by  the  assured.  Qu«re,  whether  the 
assured,  after  an  abandonment  of  the  skip^ 
(which  waa  a  seeking^  and  not  a  ekah^ 
ered  ship ;  on  which  a  distinction  may 
arise;)  could  abandon  the/ret^A(  to  ano- 
ther set  of  underwriters  f  But  assuming 
that  he  might,  the  ship  and  freight  are 
salvage  to  the  different  underwriters, 
after  deducting  the  following  expences, 
which  must  be  apportioned  between 
them  according  to  their  aeveral  inter* 
esta :  1.  The  expences  of  ship  and  crew 
in  the  foreign  port,  including  port  char- 
gea  (besides  the  expence  of  shipping  the 
carao,  which  exclusively  belonn  to  the 
nnderwritors  on  freight,)  2.  Insurance 
thereon.  3.  Wages  and  proviaiona  of  the 
crew  from  their  liberation  in  the  foreign 
port  till  their  discharge  here.  4.  Wacea 
(provisions  were  supplied  by  the  foreign 
UoveVnment)  to  the  crew  during  their 
detention.  But  the  assured  waa  not  en- 
titled to  deduct  out  of  the  freight  receiv- 
ed payable  to  the  underwriter  on  freight, 
1.  Chargea  paid  at  the  port  of  discharge 
on  ship  and  car^.  2.  Insurance  on  shin. 
3.  Diminution  in  value  of  ship  and  tackle 
by  wear  and  tear  on  the  voyage  home. 
Sharp  V.  Gladstone^  M.  46  G.  3.  19 

9  A  vessel  sailina  with  com,  insured  horn 
Watefford  in  Ireland  to  Liverpool^  by  a 
with  a  memorandom  to  be  free 


om  all  but  general  average,  was  stfand- 
'  ed  near  Waterford  on  the  28th  of  Jan. 
and  the  veasel  continued  at  high  tide  un- 
der water  for  near  a  month,  during  which 
time,  from  the  '31st,  the  assured  at  low 
water  were  employed  in  aaving  the  car- 
go, the  whole  of  which  waa  damaged, 
but  the  greater  part  recovered  and  kiln- 
dried:  but  no  notice  of  abandonment 
waa  aiven  to  the  underwritera  in  London 
till  the  18th  of  Feb.;  though  there  is  a 
conatant  regular  intercourse  between 
Waiefford  and  Liverpool,  where  some  of 
the  assured  lived :  wnich  notice  was  hol- 
den  tolM  out  of  time.  For  whether  or 
not  upon  such  a  policy,  where'  there  waa 
an  opportunity  of  sending  the  com  sav- 
ed to  the  place  of  ita  destination,  within 
two  montJis  after  the  accident,  in  ano- 
ther veasel,  the  aasured  were  entitled 
to  abandon,  aa  in  case  of  a  total  loss ;  at 
aU  evento  they  ought  to  have  made 
their  election  to  abandon  within  a  rea#oit- 
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dbla  ftflie,  (on  which  it  seems  that  the 
judge  ought  to  iDstruot  the  jury  under 
the  circumstances  of  the  case^;)  and  thc^ 
cannot  take  the  chance  of  endeavouring 
first  to  save  and  make  the  best  of  the 
cargo  on  their  own  account,  and  after- 
wards abandon  when  they  find  that  they 
cannot  turn  it  to  their  advantage.  Art' 
derson  v.  The  Royid  Exchange  Assurance 
Company^  M.  46  6.  3.  26 

3  Goods  insured  on  board  a  certain  ship 
generally' by  her  name,  withont  any  ai^> 
ditfon  of  country,  and  not  represented  to 
be  of  any  particular  country  at  the  time 
of  the  policy  subscribed  ;  though  the 
broker  had  before  said  she  was  an  AmtT' 
ican  when  the  slip  was  subscribed,  and 
though  she  were  in  fact  an  American^ 
need  not  be  documented  as  such :  and 
therefore  in  cf^  of  a  capture  by  a  foreign 
state  for  want  of  the  documents  required 
by  treaty  between  that  state  and  her  own, 
the  owner  of  The  goods  may  recover 
against  the  underwriters.  Vawson  v. 
Atty,  E.  46  G.  3.  175 

4  Where  a  ship  was  chartered  on  a  voyage 
from  London  to  Dominica  and  back  to  Lon- 
dony  at  a  certain  rate  of  freight  upon  the 
outward  cargo ;  and  after  delivering  her 
outward  cargo  at  Domintca,  the  charterers 
were  to  provide  her  a  full  cargo  homeward 
at  the  current  freight  from  Dominica  to 
London,  &c. :  held  that  an  insurance  by 
the  owner  of  the  ship  on  the  freight,'  at 
and  from  Dominica  to  London,  attached 
while  the  ship  lay  at  Dominica  delivering 
her  outward  cargo,  and  before  any  part 
of  the  homeward  cargo  was  shipped,  dur- 
ing which  time  she  was  captured  by  an 
enemy;  the  contract  of  affreightment  by 
the  charter-party  being  entire,  and  the 
risk  on  the  policy  having  commenced. 
Horncastle  v.  Suart,  E.  46  G.  3.  191 

6  Colonial  produce  cannot  legally  be  ship- 
ped from  the  British  WeH  Indies  for  Otfr* 
raltar,  and  therefore  the  same  cannot  be 
insured  on  such  a  voyage.  And  it  mat- 
ters not  that  part  of  the  carso  was  ship- 
ped at  one  of  the  West  India  islands,  with 
liberty  to  exchange  it  at  another,  (which 
would  have  been  legal,)  if  in  fact  it  were 
not  exchanged,  and  its  ultimate  destinli- 
tion  was  GikriiUar,  And  the  ship  and 
cargo  being  lost  off  Gibraltar;  tnoueh 
the  assured  could  not  recover,  yet  the 
premium  having  been  paid  apon  an  ille- 
gal insurance  cannot  be  recovered  back. 
Lubbock  y.PottSyT.A^G.^^  212 

6  Qoier6,  Whether  an  insurance  of  a  Brit- 
ish ship  against  **  British  capture,  seizure^ 
and  detention,"  be  illegal  and  void ;  as 
such  a  capture,  &c.  may  be  without  law- 
ful authority,  Lubbock  v.  PotU,  T.  46  G. 
3,  ib. 

7  A  ship  on  an  African  voyage,  the  com- 
mon duration  of  which  is  several  months, 
and  sometimes  extends  to  a  twelvemonth 

r  more,  arrived  on  the  cOast  in  August 
99,  and  in  Feb.  1800  her  then  com- 
nder  wrote  a  letter  to  his  owners, 


mentioning  an  attack  on  her  at  another 
place  on  the  coast  by  the  natives,  who 
killed  the  captain  and  several  of  the  crew, 
and  wounded  others;  by  means  of  which 
and  of  a  fever  the  crew  were  reduced  to 
^ve,  and  all  those  sickly,  and  not  a  man 
to  be  procured  at  hand :  that  they  had 
been  plundered  of  their  clothes,  &o.  and 
their  cabin  stores  were  exhausted,  and 
they  did  not  know  what  to  do.  A  sec- 
ond letter,  dated  21st  April  1800,  from 
Gaboon  River,  mentioned  their  arrival 
there  on  the  2ith  March :  that  the  natives 
finding  them  weakly  handed,  and  their 
goods  taken  frotn  them,  did  as  they  pleas- 
ed :  that  they  had  tiUit  nine  men  on  board ; 
but  their  provisions  run  very  low :  that 
be  had  mentioned  certain  parts  of  the 
cargo  in  his  last  letter,  and  expected  to 
ship  the  rest,  and  to  sail  at  the  end  of  the 
next  month.  An  insurance  was  effected 
in  September  1800,  on  the  production  of 
the  last  letter  only,  '*  at  and  from  the  ship's 
arrival  at  her  first  place  of  trade  on  the 
coast  if  Africa,"  Ac.  Held  sufficient 
thaC  the  last  letter  truly  stated  the  then 
condition  and  circumstances  of  the  ship  : 
which,  though  better  than  when  the  first 
letter  was  written,  was  yet  no  fraudulent 
concealment  of  thef&rmer  dreumstances  ; 
the  second  letter,  both  in  its  terms  and 
cuntenis,  referring  to  a  former  letter ; 
which  it  was  the  fault  of  the  underwri- 
ters not  to  have  called  for,  if  they  thought 
that  a  particular  knowledge  of  former 
difficulties,  in  part  subdued,  and  to  the 
extent  truly  stated  in  the  second  letter, 
-would  have  varied  the  risk :  and  when 
the  underwriters,  cognizant  as  they  must 
be  presumed  to  be  of  the  common  dura- 
tion of  such  a  voyage,  could  not  fairly 
collect  from  the  contents  of  the  second 
letter  that  the  first  arrival  of  the  ship  on 
the  coast  was  only  on  the  fUth.of  March, 
when  she  was  stated  to  have  arrived  in 
Gaboon  River,  and  to  have  had  much  of 
her  homeward-bound  cargo  on  board  on 
81st  of  April,  and  was  expected  to  sail 
with  the  remainder  by  the  end  of  May. 
Freeland  and  Another,  Assignees  of  TVp- 
ping,  a  Bankrupt,  v.  Glover^-  T.  46  G.  3. 

216 
8  Barratry  is  any  fraudulent  or  criminal 
conduct  against  the  owners  of  ships  or 
goods  by  the  master  or  marinjers,  in 
breach  of  the  trust  reposed  in  them,  and 
to  the  injury  of  the  owners :  although  it 
may  not  be  done  with  intent  to  injure 
them,  or  to  benefit  at  thoir  expence  the 
master  or  •  mariners.  And,  therefore, 
where  a  master  had  general  instructions 
to  make  the  best  purchases  with  dispatch: 
this  would  not  warrant  him  in  going  into 
an  enemy's  settlement  to  trade  (which 
was  permitted  by  the  enemy)  though  his 
cargo  could  be  more  speedily  and  cheaply 
completed  there ;  but  such  act,  in  conse- 
quence of  which  the  ship  was  seized  and 
con6scated,  is  barratrous.  -  Earle  v.  Row- 
eroft,  M.  47  6.  3.  350 
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9  So  18  Bailing  oat  of  port,  without  paying 
port  daties,  whereby  the  goodi  are  for- 
feited, lost,  or  spoiled.  Knight  y.  Cam- 
bridge^  cited.  ib.  354 

10  And  it  matters  not  that  the  captain  is  al- 
so supercargo.  ib» 

11  Goods  and  specie  to  a  certain  amount 
having  been  insured  by  a  policy  on  ship 
or  ships  which  should  sail  on  the  voyage 
insured  J>etween  the  1st  of  October  1799 
and  the  1st  of  June  1800 ;  a  memorandum 
written  on  the  policy  on  the  11th  of  June, 
extending  the  time  of  sailing  to  the  Istof 
August  1800,  does  not  require  a  new 
stamp ;  being  within  the  13th  section  of 
the  Stat.  35  Cr.  3.  c.  63,  which  provides 
that  the  act  imposing  the  stamp  shall  not 
extend  to  prohibit  the  making  any  law- 
ful alteration  in  the  terms  or  conditions  of 
any  policy,  &c.  Kensington  v.  Jnglis^ 
H.  47G.  3.  413 

12  Where  a  certain  trading  with  an  alien 
enemy  for  specie  and  goods  to  be  brought 
from  the  enemy 's-  country,  in  his  ships, 
into  our  colonial  ports,  was  licensed  hy 
the  king's  authonty ;  held  that  an  insur- 
ance on  the  enemy's  thipy  as  we'll  as  on 
the  goods  and  specie  put  on  board  for  the 
benefit  of  the  BriHsk  subjects,  was  inci- 
dentally legalized ;  and  that  it  was  com- 
petent for  the  British  agent  of  both  par- 
ties, in  whose  name  the  insurance  was 
effected,  to  sue  upon  the  policy  in  time  of 
war ;  the  trust  not  contravening  any  rule 
of  law  or  of  public  policy,  and  there  be- 
ing no  personal  disability  in  the  plaintiff 
on  the  record  to  sue.  Kensington  v.  Jn- 
glis,  H.  47  G.  3.  ih, 

13  A  policy  effected  on  "ship  and  outfit" 
on  a  voyage  upon  the  Southern  Whale 
Fishery  out  and  home,  cannot  be  altered 
by  consent,  after  the  ship  sails,  and  the 
risk  attaches,  to  an  insurance  oh  **  ship 
and  goods"  without  a  new  stamp ;  out- 
fity  the  subject-matter  of  insurance,  being 
essentially  different  in  such  a  voyace 
from  goods  ;  and  therefore  not  within  the 
exception  of  the,  stat.  35  G.  3.  c.  63.  s. 
13,  which  enables  alterations  to  be  made 
in  the  terms  or  conditions  of  a  policy, 
without  having  a  new  stamp,  so  tliat  the 
thing  insured  remains  the  property  of  the 
same  persons,  Ac.  Hill  v.  Patten^  E.  47 
G.  3.  459 

14  It  seems  however  that  shifting  or  suc- 
cessive cargoes  on  board  the  same  ship  in 
the  course  of  the  same  adventure,  (as  in 
the  African  and  other  trades,)  out  and 
home,  may  be  covered  by  an  insurance 
on  goods,  ib, 

INfEREST. 
See  Infant,  1, 

JUDGMENT. 
See  Verdict,  1. 

JUDICIAL  PROCEEDINGS. 

See  Skwkbs. 

Itis  libellous  to  publish  a  highly  coloured 
Vol.  IV.  75 


account  of  judicial  proceedings,  mixed 
with  the  party*s  own  observations  and 
conclusions  upon  what. passed  in  court, 
which  contained  an  insinuation  that  the 
plaintiff  had  committed  perjury:  and  it 
is  no  justification  to  such  insinuation  of 
perjury  against  the  plaintiff  (who  had 
sworn  to  an  assault  by  A.  J9.  on  him)  that 
it  did  appear  jT which  was  the  suggestion 
in  the  libel)  from  the  testimony  ^  every 
person  in  the  room^  Slc.  except  the  plain- 
tifj  that  no  violence  had  been  used^  by  A, 
B.  4bo. ;  for  non  constat,  thereby  that 
what  the  plaintiff  swore  was  false.  Nei- 
ther is  it  sufficient  in  a  justification  to 
such  a  libel,  where  the  extraneous  matter 
was  so  mingled  with  the  judicial  account 
as  to  make  it  uncertain  whether  it  could 
be  separated,  to  justify  the  publication  by 
general  reference  to  such  parts  of  the  sup- 
posed libel  as  'pfurport  to  cofnUkin  an  ac- 
count of  the  tnaly  &c.,  and  that  the  said 
jMirto  contain  a  just  and  faithful  account 
of  the  trial,  &c.  Stiles  v.  JVokes^  T.  36 
G.  3.  231 

JURISDICTION. 

See  CouBT  of  RxquKSTS. 

See  Conviction,  No.  1.    Courts.    Srw- 

XRS,  No.  1. 

1  It  seems  that  a  stock  broker  is  Jiable  to 
pay  to  the  Chamberlain  of  London,  for 
the  benefit  of  the  corporation,  the  annual 
duty  of  40s.  directed  by  stat.  6  Ann.c. 
16.  s.  4,  to  be  received  oy  the  Chamber- 
lain from  every  broker.  But  at  all  events, 
if 'the  Chamberlain  sue  for  such  duty  in 
the  London  Court  of  Requests,  aqd  that 
Court  decline  taking  cognizance  of  the 
suit,  on  the  ground  that  the  corporation, 
for  whose  benefit  the  duty  was  to  be  re- 
ceived, had  taken  a  bond  in  the  penal  sum 
of  101.  (the  Court  having  jurisdiction 
only  to  the  extent  of  52.)  from  the  broker, 
upon  which  he  might  be  sued  in  the  su- 
perior courts ;  and  that  the  Judges  of  the 
Court  of  Re(}uests  were  freemen  of  the 
corporation  interested  in  the  suit;  this 
Court  will  grant  a  mandamus  to  the  com- 
missioners to  proceed  therein.  For  un- 
der the  statute-  of  Anne  their  chamber- 
lain is  a  trustee  for  the  corporation ;  and 
a  bond  taken  by  them  in  their  own  name 
for  securing  the  409.  duty  is  no  merger  of 
the  ordinary  remedy  given  to  their  cham- 
berlain by  the  legislature.  Neither  is  the 
right  of  the  chamberlain  to  sue  in  the 
Court  of  Re<^uest8,  which  has  always 
been  the  practice,  affected  by  the  apintifla 
of  interest  which  any  of  the  .commis- 
sioners might  be  supposed  to  have  as  cor- 
porators in  the.  duty  to  be  recovered; 
though  it  did  not  &ppfar  that  all  of  them 
had  such  intere^.  t%e  King  ▼.  The  Com- 
missioners of  the  London  Court  of  Re- 
avests,  H.  46  G,  3.  139 

2  The  St.  Albans  paving  and  regulating 
act,  44  G.  3,  empowers  five  commission- 
ers, 4iMem6^  a<  a  public  meeting  holdsn 
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hy  ocrtufl  of  the  tfolv^c,  to  do  certain  acu ; 
amongit  others,  to  deliver  notice  in  vfrit- 
ing  to  any  inbabttants  to  abate  nuisancea 
and  encroachmenta  in  the  street  before 
their  houses:  and  on  failure,  empowers 
the  commissioners  to  abate  them ;  and 
gives  an  appeal  to  the  Quarter  Sessions  of 
'  the  borough  **  against  any  matter  or  thing 
to  be  done  by  the  eommissioneri  in  pur- 
suance of  the  act;''  held  that  an  appeal 
lay  against  spch  notice  in  writing' ;  such 
construction  being  within  the  words  of 
the  act,  &c.  and  most  beneficial  for  the 
commissioners  themselves,  as  well  as  for 
the  inhabitants  whose  property  was' to  be 
affected  by  such  acts.  The  King  v.  King- 
ston  and  Others,  M.  47  6.  3.     .  313 

3  Though  the  act  says,  that  '*  all  monies 
paid,  expended  by,  or  recovered  against 
the  commissioners  or  their  treasurer,  &c. 
by  means  of  any  action,  prosecution,  &c. 
or  appeal,  for  any  cause  relating  to  the  act, 
or  any  thing  done  by  or  under  tlie  authori- 
tv  of  the  same,  shall  be  defrayed  out  of 
the  money' in  the  hands  of  the  treasurer  ; 
it  does  not  extend  to  discharge  the  com- 
missioners from  personal  responsibility, 
in  the  first  instance,  for  the  costs  of  an 
appeal  awarded  to  be  paid  by  them  ; 
however,  they  may  afterwards  recoup 
themselves  out  of  the  fund  in  the  trea- 
surer's hands.  ib, 

4  The  statute  20  6.  S.  c.  19,  giving  the 
magistrates  jurisdiction  to  determine  dif- 

.  ferences  between  masters  and  servants  hi 
husbandry,  artificers,  handicraftsmen,  mi- 
ners, potters,  &c.  **  and  other  labourers** 
employed  for  any  certain  time,  or  in  any 
other  manner,  respecting  Ivages  within 
certain  sums,  extends  to  labourers  of  all 
descriptions,  and  not  merelv  in  the  par- 
ticular trades  or  business  there  enumer- 
ated: and  conset]aent]y  includes  loages 
earned  by  a  labourer,  who  contracted  to 
dig  and  stean  a  well  for  cattle,  to  be  paid 
for  by  the  foot,  and  who  employed  ano- 
ther to  assist  him  in  the  work.  Lottther 
V.  The  Earl  of  Radnor,  M.  47  G.  3.    344 

5  The  party  appealing  to  the  Sessions  is 
not  thereby  concluded  from  afVerwards 
disputing  its  jurisdiction  in  the  particular 
case.  Lotother  r.  T%e  Earl  of  Radnor, 
M.47G.  3.  344 

6  Trespass  lies  not  against  magistrates  ac- 
ting upon  a  complaint  made  to  them  on 
oath,  by  the  terms  of  which  they  have 
jurisdiction ;  though  the  real  facts  of  the 

'  case  mi^ht  not  have  supported  such  com- 
-  plaint ;  if  such  facts  were  not  laid  before 
them  at  the  time  by  the  party  complained 
asainst,  having  due  notice  of  such  com- 
plaint, and  being  properly  summoned  to 
attend.  *  i&.  344 

7  By  the  general  highway  act  13  G.  3.  c. 
78,  a  new  highway  must  be  set  out  before 
an  old  one  can  be  stopped  up,  and  it  is 
not  sufficient  that  anotner  old  highway 
was  widened  in  parts  to  answer  the  pur- 
pose of  a  new  road.  And  if  a  new  high- 
way be  not  set  out  before  the  old  one  be 


stopped  iip,  the  legality  of  the  orders  of 
the  justices  for  diverting  the  old  road  and 
stopping  it  up,  may  be  questioned  in  an 
action  of  trespass,  notwithstanding  such 
ordera  were  confirmed  by  the  Sessions  on 
appeal  stating  the  fact  of  a  new  road  be- 
ing set  out  in  lieii  of  the  old  one.'  Welch 
V.  JTash,  E.  47  G.  3.  469 

8  The  propriety  of  granting  a  warrant,  by 
commissioners  of  bankrupt,  for  the  arrest 
of  a  witness  refusing  to  obey  their  sum- 
mons, being  an  act  of  discretion,  must 
be  determined  upon  by  the  commission- 
ers acting  togetaer  at  the  time.  And 
their  order  to  the  officer  to  make  out  such 
warrant  jcnnst  be  taken  to  include  their 
direction  as  to  the  persons  to  whom  it  is 
to  be  directed :  but  the  mere  act  of  sign- 
ing the  names  of  the  commissioners  to 
the  warrant  may  be  done  by  them  sepa- 
rately.     BaUyey,   Gresley,  E.  47  G.  3. 
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JURY. 

See  SxwERS. 

KIN. 
See  Administration,  3. 

LABOURERS. 
See  Mastkk  and  Sxbvant,  I. 

LANDLORD  AND  TENANT. 

See  Lease. 

1  Tbe  lessor,  after  a  demise  of  certain  pre* 
roises  with  a  portion  of  an  adjoining  yard, 
covenanted  toat  tbe  lessee  should  have 
**  the  use  of  the  pump  in  the  yard  jointly 
with  himself,  whUst  the  same  sh<mld  re- 
main there,  paying  half  the  expences  of 
the  repair."  >  The  words  whilst,  &c.  re- 
serve to  tbe  lessor  a  power  of  removing 
the  pump  at  liis  pleasure ;  and  it  is  no 
breach  or  the  covenant  though  he  re- 
move it  without  reasonable  cause,  and  in 
order  to  injure  the  lessee.  But  without 
those  worda  it  would  have  been  a  breach 
of  covenant  to  have  removed  the  pump. 
Rhodes  V.  Bullard,  H.  46  G.  3.  60 

9  Where  assignees  of  a  bankrupt  advertis- 
ed the  lease  of  certain  premises,  of  which 
the  bankrupt  was  lessee',  for  sale  by  auc- 
tion, (without  stating  themselves  to  be 
the  owners  or  possessed  thereof,)  and  no 
bidder  offering,  they  never  took  posses- 
sion in  fact  of  the  premises ;  held  that 
this  was  no  more  than  an  experiment  to 
ascertain  the  value,  whether  the  lease 
were  beneficial  or  not  to  the  creditors, 
and  did  not  amount  to  an  assent  on  the 
part  of  the  assignees  to  take  the  term, 
nor  supporLan  averment  in  a  declaration 
In  covenant  against  them  by  the  landlord, 
that  all  the  estate,  right,  title,  interest, 
Ac.  of  the  bankrupt  in  the  premises  came 
to  the  dtfendants  by  assignment  thereof 
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TtiTtur  Y.  Riekerdsontmd^MOtker  Assign- 
ees of  Berber,  a  Bankrupt^  £.  46  G.  3. 

159 

3  Bat  in  an  action  for  use  and  occupation 
brought  against  the  assignee  of  a  banlc- 
rupt,  to  whom  a  house  was  let,  proof 
that  the  landlord  had  applied  to  the  as- 
signee aAer  the  bankruptcy,  to  know  if 
he  meant  to  take  the  bankrupt's  interest 
in  the  house,  to  which  the  assignee  an- 
swered that  if  he  did  not  let  it  by  Lady- 
day  he  would  give  it  up ;  and  he  after- 
wards accordingly  paid  up  the  rent  to 
that  day,  and  offered  the  keyj  Lord  Ken- 
yon,  C.  J.' held  him  liafble.  Broome  v. 
RoHnsoiij  at  Westminster,  December  1800, 
cited.  161 

4  Ih  ejectment  upon  a  clause  of  re-entr^  in 
a  lease  on  non-payment  of  rent  against 
the  assignee  of  the  lease,  proof  by  the 
lessor  of  the  counterpart  of  the  lease,  by 
the  subscribing  witness,  is  sufficient 
'proof  of  the  holding  upon  the  condition  of 
re-entry  in  case  of  non-payment  of  rent. 
And  where  the  witness  who  proved  the 
demand  of  the  rent  had  a  power  of  at- 
torney from  the  lessor  for  that  purpose, 
which  he  notified  to  the  tenant,*  and  had 
ready  to  produce  ;  held  sufficient,  though 
he  did  not  produce  it  at  the  time  of  the 
demand ;  the  tenant  not  questioning  his 
authority.  Rowe  d.  West  v.  Davis,  £.  46 
G.  3.  173 

5  The  Court  will  not,  after  a  trial,  stay  the 
proceedings  on  payment  of  the  rent,  &c.; 
the  Stat.  4  G.  2.  c.  &i,  only  warranting  such 
application  before  trial.  And  that  statute 
is  not  confined  to  cases  of  ejectment 
brought  after  half  a  year's  rent  due  loAere 
no  sufficient  distress  was  to  be  found  on 
the  premises.  ib, 

6  An  agreement  to  lease  at  a  certain  rent, 
and  that  the  lessor  should  not  turn  out 
the  tenant  so  long  as  he  paid  the  rent, 
and  did  not  sell  any  article  injurious  to 
the  lessor's  business,  either  purports  to  be 
a  lease  for  life,  and  would  then  be  void, 
as  not  being  createable  by  parol ;  or  if  it 
operate  as  a  tenancy  from  year  to  year, 
it  must  necessarily  be  determinable  by 
either  party  giving  the  regular  notice  to 
quit.    Doe  v.  Brown,  H.  47  G.  3.        366 

7  Where  one  leased  for  21  years,  if  the- 
tenant,  his'executors,  &c,  should  so  long 
continue  to  inhabit  and  dwell  in  the  farm 
house,  and  actually  occupy  the  lands,  i&c. 
and  not  let,  set,  jMsign  over,  or  other- 
wise depart  with  the  lease ;  held  that 
the  tenant  having  become  bankrupt,  and 
his  assignees  having  possessed  them- 
selveHof  the  premises  and  sold  the  lease, 
and  the  bankrupt  being  out  of  the  actual 
possession  and  occupation  of  the  farm, 
the  lessor  might  maintain  ejectment 
without  a  previous  re-entry;  the  con- 
tinuance of  the  term  itself  being  made  to 
depend  upon  the  lessee's  actual  occupa- 
tion.   Doe  V.  Clarke,  H.  47  6.  3.        375 

8  An  ejectment  against  the    bailiffs   pro 


tempore  of  a  coiporation  eannot  be  main- 
tained by  proving  payment  of  rent  fbr 
the  premises  by  the  annual  predecessors 
of  the  defendants  in  the  same  office  for 
several  years  before,  and  service  of  th% 
notice  to  quit  on  the  defendaAts,  the  ez- 
istinc  bailiffs ;  for  the  payment  of  such 
rent  oy  the  bailiffs  in  succession  is  mare- 
ly  evidence  «f  a  tenancy  in  the  corpora- 
tion. But  at  any  rate  such  tenancy  may 
be  determined  by  a  notice  to  the  corpora- 
tion to  quit,  served  on  its  officers :  after 
which,  the  6wner  of  the  premises  may 
distrain  the  cattle  of  any  person  trespas- 
sing on  his  ground  ;  or  bring  his  action 
against  them;  or  maintain  ejectment 
a||[ainst  any  person  in  the  actual  posses- 
sion of  the  premises.  Doe  v.  Woodman, 
H.  47  G.  3.  393 

9  If  trees  be  excepted  out  of  s  demise, 
waste  cannot  be  comlnitted  by  cutting 
them  down ;  and  therefore  ejectment 
cannot  be  brought  as  for  waste  committed 
in  or  upon  the  demised  premises.  Good- 
nght  V.  Vivian,  H.  47  G.  3.  877 

10  Assumpsit  lies  against  a  lessee  from  year 
toyear  upon  his  agreement  to  pay  rent 
during  the  tenancy,  notwithstanding  his 
bankruptcy,  and  the  occupation  of  his 
assignees  during  part  of  the  time  for 
which  the  rent  accrued ;  which  were 
pleaded  in  bar.  Boot  v.  Wilson,  £.  47  G. 
3.  430 

11  Debt  does  not  lie  against  a  bankrupt  on 
the  reddendum  of  a  Jiease  for  rent  accru- 
ing after  the  commissioners'  assignmept ; 
the  lessor's  assent  to  such  assignment  be- 
ing virtually  included  in  the  act  of  par- 
liament authorizing  th6  assignment  of  the 
bankrupt's  estate.  Wadham  v.  Marlow, 
M.  25  6.3.  432,  R. 

^2  Where  a  demise  is  for  a  certain  time,  no 
notice  to  quit  is  necessary  at  or  before 
the  end  of  the  term,  to  put  an  end  to  the 
tenancy :  but  a  demand  of  possession  and 
notice  in  writine,  Ac.  are  necessary. to 
entitle  the  landlord  to  double  rent  or 
value  ;  and  such  demand  may  be  made 
for  that  purpose  above  six  weeks  after- 
wards, if  the  landlord  have  done  no  a(7t  in 

'  the  mean  time  to  acknowledge  the  contin- 
uation of  the  tenancy  ;  and  be  will  there- 
upon be  entitled  to  double  value  as  from 
the  time  of  such  demand,  if  the  tenant 
hold  over:  but  if  the- rent  were  before 
reserved  quarterly,  and  such  demand  be 
made  in  the  middle  of  a  quarter,  the 
landlord  cannot  recover  single  rent  for 
the  antecedent  fraction  of  sikch  quarter. 
Cobb  V.  Stokes,  E.  47  G,Z,  452 

LARCENY. 

See  Naval  Stobbs. 

LAND-TAX. 

This  is  in  the  frame  of  it,  a  personal  tax. 
Rez  v.  The  Inhahitants  ofJlxmquth,  C*  47 
G.3.  464 
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LEASE. 

See  EvisEUCE,  No.  7.  Landlord  ahd 
Tenant. 

One  in  consideration  of  52.  Bs,  in  nature  of 
a  fine,  and  of  a  yearly  rent  of  5«.  9<2.,  de- 

^  mised  certain  ground,  with  the  buildin|;Bf 
Sto,  for  21  years,  with  a  proviso  for  dis- 
tress if  the' rent  were  in  arrear  for  14 
days.  And  the  lessor  covenanted  at  the 
end  of  Iti  years  of  the  term,  or  before,  on 
request  of  the  lessee,  to  grant  a  new  lease 
of  the  premises  "  for  the  like  fine,  for  the 
like  term  of  21  yearsj  at  the  like  yearly 
rent,  vntk  all  covenant*^  grants^  and  ar- 
tides,  as  in  tAat  indenture  were  contained. 
Held  that  this  covenant  was  satisfied  by 
the  tender  of  a  new  lease  for  21  years 
containing  all  the  former  covenants  ex- 
cept the  covenants  for  future  renewal* 
And  held.that  an  averment,  that  the  cove- 
nant for  renewal  in  the  indenture  declared 
on  corresponded  with  various  other  leases, 
before  then  successively  made  by  the 
owners  of  the  inheritance,  for  the  time 
being,  could  not  be  taken  in  aid  to  con- 
strue the  meaning  of  the  indenture  :  for 
supposing  such  .evidence  were  admissible 
in  any  case  where  the  renewals  had  been 
uniformly  the  same,  yet  non-constat  from 
this  averment,  that  all  the  former  leases 
contained  the  same  covenant  for  renewal. 
Jggulden  V.  May,  H.  46  G.  3.      '         114 

LIBEL. 

See  EiriDENCE,  No.  1. 

It  is  libellous  to  publish  a  highly  coloured 
account  of  judicial  proceedings,  mixed 
with  the  party's  own  observations  and 
conclusions  upon  what  passed  in  Court ; 
which  contained  an  insinuation  that  the 
plaintiff  had  committed  perjury :  and  it 
IS  no  justification  to  such  insinuation  of 
perjury  against  the  plaintiff,  (who  had 
sworn  to  an  assault  by  ji.  B.  on  him) 
thtft  it  did  appear  (which  was  the  sugges- 
tion in  the  libel)  from  the  testimony  of 
every  person  in  the  room,  ^.  ezcept  the 
plaintiff,  that  no  violence  had  been  used 
by  j9.  B.  Slc.  ;  for  non-constat  thereby  that 
what  the  plaintiff  swore  was  false.  Nei- 
ther is  it  sufficient  in  a  justification  to 
such  a  libel,  where  the  extraneous  mat- 
ter was  so  mingled  with  the  judicial  ac- 
count as  to  make  it  uncertain  whether  it 
could  be  separated,  to  justify  the  publica- 
tion by  general  reference  to  such  parts  of 
the  supposed  libel  as  purport  to  contain 
an  account  of  the  trial,  {n;.  and  that  the 
said  parts  contain  a  just  and  faithful  ac- 
count of  the  trial,  &c.  Stiles  v.  J^okes, 
T.46G.3.  231 

LICENCE. 

See  CoPTHOLD,  2. 

1  A  parol  licence  to  put  a  sky-li^ht  over 

the    defendant's  area  ^  (which    impeded 

tin  liffht  and  air  from  coming  to  the 

plaintiff's  dwelling-house  through  a  win- 


dow,) catinot  be  recalled  at  pleasure  af- 
ter it  has  been  executed  at  the  defend- 
ant's expence  -,  at  least  not  without  ten- 
dering tne  expenoes  he  had  been  put  to  : 
and  therefore  no  action  lies  as  for  a  pri- 
vate nuisance,  in  stopping  the  light  and 
air,  &c.  and  communicating  a  stench  from 
the  defendant's  premises  to  the  plaintiff's 
house  by  means  of  such  sky-light.-  Win- 
ter V.  Brockwdl,  E.  47  G.  3.  429 
2  Such  a  parol  licence  is  not  within  the 
statute  of  frauds.  ib, 

LICENCE  TO  OFFICIATE. 

See  Mandamus,  No.  3, 6. 

LIEN. 

1  Where  a  broker  pledges  the  goods  of  his 
principal  as  his  own,  the  pawnee  who 
claims  by  such  tortious  act  of  the  broker 
cannot  claim  to  retain  against  the  princi- 
pal in  trover  for  tne  amount  of  the  lien 
Which  the  broker  had  on  the  goods  for 
his  general  balance  at  the  time  of  such 
pledge.  It  may  be  otherwise,  where  one 
who.  has  a  lien  delivers  the  goods  to  a 
third  person  as  a  security,  with  notice  of 
his  Vieh,  and  appoints  him  to  continue  his 
possession,  as  his  servant,  for  the  preser- 
vation of  his  lien.  M*Combie  v.  Davis, 
M.  46  G.  3.  11 

2  Where  no  lien  exists  at  common  law,  it 
can  only  arise  by  contract  with  the  par- 
ticular party,  either  express  or  implied : 
it  may  ne  implied  ^either  from  previous 
dealings  between  the  same  parties  upon 
the  footing  of  such  a  lien,  or  even  from  a 
usage  of  the  trade  so  generakas  that  the 
jury  must  reasonably  presume  that  the 
parties  knew  of  and  adopted  it  in  their 
dealing.  But  where,  as  in  the  case  of  a 
common  carrier  claiming  a  lien  for  his 
general  balance,  such  a  lien  is  against  the 
policy  of  the  common  law  and  the  custom 
of  the  realm,  which  only  gives  him  a  lien 
for  the  carriage-price  of  the  particular 
soods,  there  ought  to  be  very  strong  evi- 
dence of  a  general  usage  of^  such  a  lien, 
to  induce. a  jury  to  infer  the  knowledge 
and  adoption  of  it  by  the  particular  par- 
ties in  tneir  contract :  and  the  jury  hav- 
ing negatived  such  a  general  usage,  though 
proved  to  have  been  frequently  exercised 
by  the  defendants  and  various  other  com- 
mon carriers  throughout  the  North  for 
10  or  IS  years  before,  and  in  one  instance 
so  far  back  as  30  years,  and  not  opposed 
by  other  evidence,  the  Court  refused  to 
grant  a  new  trial.  Rushforth  and  others. 
Assignees  of  Rushforth,  v.  Hadjteld  and 
others,  H.  46  G.  3.  108 

LIMITATION  OF  TIME /or  ascertaining 
a  Right, 

See  Weir,  or  Action  on  the  Case,  No.  1. 

LIVERPOOL  Hackney  Coaches, 
See  HoRSB-DUTT,  2. 
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LONDON. 
See  Court  or  RKquK8Tfl,2.4. 

LONDON— Court  ofRequesU, 

It  Mems,  that  a  stock'broker  is  liable  to  pay 
to  the  Chamberlaip  of  Lomdo/t^  for  the 
benefit  of  the  corporatioo,  the  annual 
duty  of  40#.  directed  by  8tat..6  Ann.  c.  16. 
8.  4,  to  be  received  by  the  Chamberlain 
from  every  broker.  But  at  all  eventa,  if 
the  Chamberlain  sue  for  auch  duty  in  the 
London  Court  of  Requests,  and  that  Court 
decline  taking  cognizance  of  the  suit  on 
the  ground  that  the  corporation,  for 
whose  benefit  the  duty  was  to  be  receiv- 
ed, had  taken  a  bond  in  the  penal  sum  of 
lOi.  (the  Court  having  jurisdiction  only  to 
the  extent  of  5Z.)  from  the  broker,  upon 
which  he  might  be  sued  in  the  superior 
courts,  and  that  the  judges  of  the  Court  of 
Requests  were  freen^n  of  the  corporation 
interested  in  the  suit;  this  Court  will 
grant  a  mandamus  to  the  commissioners 
to  proceed  therein ;  for  under  the  stat. 
of  Ann.  their  Chamberlain  is  a  trustee 
for  the  corporation,  and  a  bond  taken  by 
them  in  their  own  name  for  securing  the 
40«.  duty  is  no  merger  of  the  ordinary 
remedy  siven  to  their  Chamberlain  by 
the  legislature.  Neither  is  the  right  of 
the  Chamberlain  to  sue  in  the  Court  of 
Requests,  which  has  always  been  the 
practice,  affected  by  the  scintilla  of  in- 
terest which  any  6f  the  commissioners 
might  be  supposed  to  have  as  corpora^ 
tors  in  the  duty  to  be  recovered ;  though 
it  did  not  appear  that  all  of  them  had 
such  interest.  Tke  King  v.  The  CommU- 
sioners  of  ike  Court  of  Requests  in  tke 
City  qf  London,  H.  46  G.  3.  139 

LONDON— CotiW  of  Conscience, 

1  Attornies,  plaintiffs,  are  not  within  the 
London  court  of  conscience  act  39  dt  40 
G.  3.  c.  104,  compellable  to  sue  there 
for  a  debt  under  S/.  at  the  peril  of  costs. 
Board  v.  Parker,  M.  46  G.  3.  30 

2  Neither  are  they,  though  the  defendant 
were  also  i^n  attorney.  Nodding  v.  War^ 
rand,  M.  46  G.  3.  t^.  31 

LOTTERY. 

See  CoHvicTioN,  3,  4. 

MALT  act: 
See  CoRvicTioji,  No.  1,  2. 

MANDAMUS. 
See  Insolvent  Debtors,  No.  2. 

POOR-OVXRSKERS,  4. 

1  A  mandamils  to  commissioners  of  bank- 
rupt, to  certify  the  bankrupt's  confor- 
mity to  the  Lord  Chancellor, '  refused. 
In  tke  MaUer  of  Jokn  King,  M.  46  G.  3. 
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2  It  seems,  that  a  stock-broker  is  liable  to 
pay  to  the  Chamberlain  of  London,  for 


the  benefit  of  the  corporation,  the  annu- 
al duty  of  40#.  directed  by  stat.  6  Ann. 
c.  16.  8.  4,  to  be  received  by  the  Cham- 
berlain firom  every  broker.  But  at  all 
events,  if  the  Chamberlain  sue  for  such 
duty  in  the  London  Court  of  Requests, 
and  that  Court  decline  takins  cognizance 
of  the  suit,  on  the  ground  Uiat  the  cor- 
poAtion,  for  whose  benefit  the  duty  was 
to  be  received,  had  taken  a  bond  in  the 
penal  sum  of  101.  (the  Court  ha  vine  ju- 
risdiction only  to  toe  extent  of  52.)  m>m 
the  broker,  upon  wbidh  he  might  be  sued 
in  the  superior  Courts;  and  that  the 
Judges  of  the  Court  of  Requests  were 
freemen  of  the  corporation  interested  in 
the  suit;  this  Court  will  grant  a  manda- 
mus to  the  commissioners  to  proceed 
therein ;  for  under  the  sUtute  of  Anne 
their  Chamberlain  is  «  trustee  for  the 
corporation ;  and  a  bond  taken  bv  them 
in  tneir  own  name  for  securing  the  40^. 
duty  is  no  mercer  of  the  ordinary  reme- 
'  dy  given  to  their  Chamberlain  by  the 
lecislature.  Neither  is  the  right  of  the 
Chamberlain  to  sue  in  the  Court  of  Re- 
quests, which  has  always  been  the  prac- 
tice, affected  by  the  scintilla  of  interest 
which  any  of  the  commissioners  might 
be  supposed  to  have  as  corporators  in  the 
duty  to  be  recovered ;  though'  it  did  not 
appear  that  all  of  them  had  such  interest. 
Ae  King  v.  Tke  Commissioners  of  the 
London  Court  of  RequesU,  H.  46  G.  3. 

139 

3  In  a  writ  of  mandamus  such  facts  should 
be  alleged  as  are  necessary  to  shew  that 
the  party  applying  for  it  is  entitled  to 
the  relief  prayed.  Therefore  where  a 
mandamus  to  the  ordinary  to  licence  a 
curate  or  chaplain  only  stated  that  he  had 
been  duly  nominated  and  appointed  by  tke 
inhabitants  of  a  township  to  be  curate  or 
chaplain  of  the  church  or  P.  without  stat- 
ing either  the  consent  of  the  rector,  or 
any  endowment  or  custom  for  the  inha- 
bitants to  make  such  nomination  and  ap- 
pointment :  the  Court  quashed  the  writ. 
7U  King  V.  J7ie  Biskop  of  Oiford,  £.  46 
G.  3.  163 

4  Where  a  corporator,  who  was  entitled  to 
divide  a  certain  share  of  the  profits  of  a 
fishery,  which  the  corporators  worked 
and  enjoyed  in  partnership,  was  suspend- 
ed from  the  perception  of  his  profits, 
until  he  paid  a  certain  fine  imposed  by  a 
bv-Iaw,  with  the  breach  of  which  he  was 
charged  ;  the  Court  refused'  a  mandamus 
to  restore  kim  to  kis  office  ;  he  being  still 
an  officer,  and  having  a  remedy  by  an  ac- 
tion for  the  tort  against  any  who  disturb- 
ed him  in  the  lawful  perception  of  his 
profits,  (if  the  by-law  were  ifle^l,  or  he 
were  not  goiltv  of  a  breach  of  it,  or  had 
been  unlawfully  suspended :)  or  consider^ 
inc  the  corporators  as  partners,  in  the 
fishery,  he  having  a  remedy  in  equity  for 
his  share  of  the  partnership  funds  un- 
justly witbholden  from  him.  Tk&,King 
V.    Tke  Company  of  Free  Fiskers  atul 
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DredgWM  i»f  WMUtatU,  Kmt^  £.  46  6. 
3.  167 

5  Mandamm  to  the  Comnitflsarj  of  the 
Biahop  of  Winchester ,  Ao,  to  swear  and 
admit  one  into  the  office  of  churchwar- 
den hjr  tbe  inhnbitiOkts,  &o.  vide  £i.kc- 

TION. 

6  A  chapel  in  tbe  townahip  of  P.  was  en- 
dowed in  1438,  by  a  deed  ezecutbd  by 
the  then  improprietor  of  the  rectory,  the 
then  vicar,  and  the  iuhabitanta  of  the 
townahip,  and  confirmed  by  the  diocesan ; 
whereby  in  consideration  of  a  yearly 
payment  to  the  vicar,  it  was  provided  that 
the  cnrate  of  the  chapel  should  receive 
all  the  tithes  due  to  the  vicar  from  the 
said  inhabitants,  and  should  be  appointed 
by  them :  under  which  deed  they  con- 
tinued to  exercise  the  power  of  appoint- 
ment and  presentation.  In  1797,  an  act 
passed  for  inclosing  open  lands  in  the 
township,  in  which  it  is  stated,  as  a  mat- 
ter of  doubt,  whether  the  curate  were  en- 
titled to  the  small  tithes  or  to  a  modus 
in  lieu  of  tithes,  the  decision  of  which  is 
left  untouched  by  the  act.  In  IbOl,  up- 
on a  vacancy,  the  inhabitants  appoint  and 
present  a  curate,  upon  an  agreement 
signed  by  him  and  the  principal  inhabi- 
tants, wherein  they-state,  that  he  is  ap- 
pointed to  the  curacy,  &c.  and  to  the  mo- 
ney payme$U  of  40Z.  8^.  2d,  annually  paif- 
able  out  of  the  lands  and  hereditaments  in 
P.  in  right  of  the  said  curacy,  together 
with  surplice  fees  and  aU  other  'profits^ 
privileges  and  appurtenances  to  the  same 
belonging  and  of  ri^ht  payable :  that  the 
inhabitants  considenng  that  sum  not  suffi- 
cient for  the  proper  support  of  the  curate 
had  voluntarily  agreed  with  him  to  pay  a 
further  annual  sum  of  29/.  lis.  lOd.  with 
a  proviso  that  it  ^  shall  not  in  any  respect 
alter  the  money-payment  of  462.  8s.  2d. 
wherewith  the  said  lands  are  and  have  been 
TIMS  iMMSMOEiAL  charged  in  right  of  the 
said  church."  Held  that  this  agreement, 
entered  into  for  the  purpose  of  restrain- 
ing the  then  curate  from  asserting  his 
claim  to  the  small  tithes  bv  due  course 
of  law,  and  furnisbiDg  evidence  against 
his  successors,  was  simoniacal^  and  the 
presentation  made  thereon  void.  And 
tbe  riffht  of  presentation  having  there- 
upon devolved  on  the  crown  by  stat.  31 
Eliz.  c.  6.  s.  5,  whose  presentee  bad  been 
licensed  by  the  ordinary,  a  mandamus  to 
the  ordinary  to  license  another  curate 
subseauenfly  appointed  and  presented  by 
the  inhabitants,  who  had  given  notice  of 
having  withdrawn  their  former  nomina- 
tion and  presentment,  and  cancelled  the 
agreement,  was  denied ;  and  the  rule 
WHS  discharged  with  costs.  The  King  v. 
T7te  Bishop  of  Oxford,  T.  46  G.  3.      279 

7  A  defendant  indicted  here -for  misdemea- 
nors committed  by  him  in  tbe  West  In- 
dies in  a  public  cajpacity  under  stat.  42  G. 
3.  c.  85,  is  not  entitled  under  that  statute 
upon  an  affidavit  in' tbe  common  form  for 
putting  off  a  trial  upon  the  absence  of  a 


material  witnen,  to  put  off  his  trial  till 
return  made  to  writs  of  mandamus  to  the 
courts,  &Q.  abroad,  to  examine  witnesses ; 
which  are  directed  to  be  issued  in  such 
cases  at  the  discretion  of  the  Court  of  B. 
R.;  but  he  must  lay  before  the  Court 
such  special  grounds  by  affidavit  as  may 
reasonably  induce  them  to  think  that  the 
witnesses  sought  to  be  examined  are  ma- 
terial to  his  defence.  But  the  prosecu- 
tor in  such  case  is  of  course  entitled  to 
writs  of  mandamus  for  the  like  purpose. 
The  King  v.  Jones,  M.  47  G.  3.  309 

8  No  mandamus  lies  to  the  archbishop  of 
Canterbury  to  isstie  his  fiat  to  the  proper 
officer,  &c.  for  the  admission  of  a  doctor 
of  civil  law,  graduated  at  Cambridge^  as 
an  ad  vocate  of  the  Court  of  Arches.  The 
King  V.  T%e  Archbishop  of  Canterbury,  H. 
47  G.  3.  387 

-9  A  charter  having  granted  that  npon  the 
death  or  amotion  of  a  principal  burgess 
(who  is  avpointed  to  hold  for  lif e\it  should 
be  lawftil  for  the  mayor  and  the  remain- 
ing principal  burgesses  within  eight  days 
.next  following,  to  elect  another;  the 
ei|;ht  days  after  a  vacancy  having  slipped 
without  an  election,  a  roandamos  was 
granted  upon  the  stat.  11  G.  1.  c.  4.  s.  2, 
to  make  an  election.  The  King  v.  The 
Mayor,  ^c.  of  Thetford,  H.  47  G.  3.    412 

10  If  a  presiding  officer,  who  by  the  consti- 
tution of  the  borough  forms  an  integral 
part  of  an  elective  assembly,  depart  from 
It  after  the  meeting  has  been  regularly 
formed,  and  the  election  entered  upon, 
but  before  it  is  completed,  an  election 
made  after  his  departure  is  void.  The 
King  V.  BuUtr,  E.  47  G.  3.  466 

11  A  mandamus  lies  to  the  ordinary  to 
ffrant  administration  to  a  sole  next  of 
kin,  or  to  one  of  tHe  next  of  kin  if  there  be 
several.  Rex  r.  The  Inhabitants  of  Hors- 
Uy,  E.  47  G.  3.  474 

MANOR. 
See  FiHE,  2. 

MASTER  AND  SERVANT. 

The  stat.  20  Geo.  2.  c.  19,  giving  the  magis- 
trates jurisdiction  to  determine  differen- 
ces between  masters  and  servants  in  hus- 
bandry, artificers,  handicraftsmen,  mi- 
ners, potters,  &c.  **  and  other  labourers," 
employed  for  any  certain  time,  or  in  any 
other  manner,'*  respecting  wages  within 
certain  sums,  extends  to  labourers  of  all 
descriptions,  and  not  merely  in  the  par- 
ticular trades  or  business  there  enumerat- 
ed :  and  consequently  includes  wages 
earned  by  a  lubourtr,  who  oontracted  to 
dig  and  stean  a  well  for  cattle,  to  be  paid 
for  by  tbe  foot,  and  who  employed  ano- 
ther to  assist  him  in  the  work.  Lowther 
v.  The  Earl  cf  Radnor,  M.  47  G.  3.    344 

MERGER. 
It  seems,  that  a  stock  broker  is  liable  to 
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pay  to  the  Chamberlain  of  Lond&nj  ft>r 
the  benefit  of  the  corporation,  the  an- 
nual duty  of  40s,  directed  by  stat.  6 
Ann.  c.  16.  s.  4,  to  be  received  by  the 
Chamberlain  from  every  broker.  But  at 
all  events,  if  the  Chamberlain  sue  for  such 
duty  in  the  London  Court  of  Rei^uests, 
and  that  Court  decline  taking  cognizance 
of  the  suit,  on  the  ground  that  the  corpo- 
ration, for  whose  benefit  the  duty  was  to 
be  received,  had  taken  a  bona  in  the 
penal  sum  of  101.  (the  Court  having  ju- 
risdiction only  to  the  extent  of  bl.)  from 
the  broker,  itpon  which  he  might  be 
sued  in  the  superior  courts ;  and  that  the 
judges  of  the  Court  of  Requests  were 
freemen  of  the  corporation  interested  in 
the  suit;  this  Court  will  grant  a  manda- 
mus to  the  commissioners  to  proceed 
therein ;  for  under  the  statute  of  Anne 
their  Chamberlain  is  a  trustee  for  the 
corporation ;  and  a  bond  taken  by  them 
in  their  own  name  for  securing  the  40s. 
duty  is  no  merger  of  the  ordinary  reme- 
dy given  to  their  Chamberlain  by  the 
legislature.  Neither  is  the  right  of  the 
Chamberlain  to  sue  in  the  Court  of  Re- 
(^uests,  which  has  always  been  the  prac- 
tice, affected  by  the  scintilla  of  interest 
which  any  of  the  commissioners  might 
be  supposed  to  have  as  corporators'in  the 
duty  to  be  recovered,  though  it  did  nut 
appear  that  all  of  them  had  such  interest. 
The  King  v.  The  Commissioners  of  the 
London  Court  of  fteguests,  H.  46  G.  3. 
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MIDDLESEX. 

5e«  Court  of  Rx^uxsts,  3. 

MISDEMEANOR. 

See  IiTDiCTHXHT,  5.  •  Mavdamus,  7. 

MISDESCRIPTION  of  Lands  in  a  IViU, 
See  Dxvisx,  9. 

MISNOMER— PorwiL 
See  PooR-RxMOVAL,  No.  2. 

MORTGAGE. 

1  Though  a  bill  of  sale  for  transferring  the 
property  in  a  ship  by  way  of  mortgage 
may  be  void,  as  such,  for  want  of  recit- 
ing the  certificate  of  registry  therein, 
as  required  by  sUt.  26  G.  3.  c.  60.  s.  17 ; 
yet  the  mortgagor  may  be  sued  upon  his 
personal  covenant  contained  in  the  same 
instrument  for  the  re-payment  of  the 
money  lent.  Kerrison  v.  Co/«,  H.  47  G. 
3.  395 

2  The  devisee  of  the  equitjr  of  redemp- 
tion, (the  legal  fee  being  in  a  mortga- 
gee,) is  not  liable  in  covenant,  as  as- 
signee of  all  the  estate,  right,  title,  and 
interest  of  the  original  covenantor.  The 
Mayor^  SfC.  of  Carlisle  v.  Blamire^  T.  47 
G.  3.  510 


NAVAL  STORES. 

One  convicted  upon  the  stat.  9  and  13  W. 
3.  c.  41.  s.  2,  of  havinc  unlawfully  in  his 
possession,  or  concealing.  tl)e  king's  na- 
val stores,  cannot  since  the  stat.  SS  dt  40 
Geo.  3.  c.  89.  s.  2,  be  sentenced  to  hard 
labour.  The  King  v.  Bridges^  M.  41  G. 
3.  318 

NAVIGATION-LAWS. 

See  CoLomAL   Producx.  or  Insvrahci^ 

No.  5. 

NOTICE  TO  QUIT. 

See  Ejxctmknt,  No.  6. 

See  Landlord  aito  Txnant,  6,  8^  12. 

NUISANCE. 
See  WxiR. 

A  parol  licence  to  put  a  skv- light  over  the 
defendant's  area,  (which  impeded  the 
light  and  air  ffom  coming  to  the  plain- 
tiff's dwelling-house  through  a  window,) 
cannot  be  recalled  at  pleasure  after  it 
has  been  executed  at  the  defendant's 
expence ;  at  least  not  without  tendering 
the  expences  he  had  been  put  to :  and 
therefore  no  action  lies  for  a  private  nui- 
sance, in  stopping  the  ligl\t  and  air,  4bc. 
and  communicating  a  stench  from  the 
defendant's  premises  to  the  plaintiff's 
house  by  means  of  such  sky-lignt.  Win- 
ter v.  Broekwell,  E.  47  G.  3.  429 

OCCUPANT. 

There  can  be  no  general  occupancy  of  a 
copyhold,  because  the  freehold  is  always 
in  the  lord ;  and  the  statutes  29  Car.  2. 

c.  3.  s.  12,  and  14  G.  2.  c.  20.  s.  9,  appro- 
priating estates  pur  autre  vie  where  there 
18  no  special  occupant,  do  not  extend  to 
copyholds.  And  one  who  was  admitted 
tenant  upon  a  claim  as  administrator  de 
bonis  non  to  the  grantee  of  a  copyhold 
pur  autre  vie,  having  no  title  in  such  cha- 
racter, cannot  recover  in  ejectment  by 
virtue  of  such  admission  as  upon  a  new 
and  substantive  grant  of  the  lord.    Zoueh 

d.  Forse  v.  Forse^  H.  46  G.  3.  91 

OFFICE. 

See  Skttlxmxnt~6^  Office. 

Where  a  corporator,  who  was  entitled  to 
divide  a  certain  share  of  the  profits  of  a 
fishery,  which  the  corporators  worked 
and  enjoyed  in  partnership,  was  suspend- 
ed from  the  perception  of  his  profits  un- 
til he  paid  a  certain  fine  imposed  by  a 
by-law,  with  the  breach  of  which  he  was 
charged ;  the  Court  refused  a  mandamus 
to  restore  him  to  his  offiee;  he  being  still 
an  officer,  and  having  a  remedy  by  an  ac- 
tion for  the  tort  against  any  w^o  disturb- 
ed him  in  the  lawful  perception  of  his 
profits,  (if  the  by-law  were  illegal,  or  he 
were  not  guilty  uf  a  breach  ef  it,  or  had 


600 


INDEX. 


been  unlawfolly  suspended ',)  or,  consid- 
ering tbe  corporators  as  partners  in  the 
fishery,  he  having  a  remedy  in  equity  fbr 
his  shve  of  the  partnership  funds  unjust- 
ly withholden  from  him.  T%e  King  y. 
t%e  Company  of  Free  Fishers  and  Drtdg' 
ers  of  Wkitstable,  K&nt,^  E.  46  G.  3.     167 

OFFICER. 

See  EscAPK,  1. 

One  who  was  appointed  coHector  of  the 
Property-tax  by  the  proper  constituted 
authorities,  and  who  considered  himself, 
and  was  considered  by  the  commission- 
ers to  be  such  collector,  but  whose  ap- 
pointment turned  out  to  have  been  infor- 
mally made,  cannot  be  indicted  at  com- 
mon law  for  the  receipt  of  duties  hv  col- 
our o>nd  pretence  of  being  collector  of  such 
duties ;  though  the  money  were  fraudu- 
lently collected  and  misapplied  by  him ; 
becliuse  he  was  in  fact  appointed  collec- 
tor, and  in  that  character  received  the 
money.  And  quere,  whether  the  stat.  43 
6.  3.  c.  99.  s.  19,  having  enacted  that  no 
collector,  dltc.  employed  in  the  execution 
of  that  act  shall  be  liable  by  reason  of 
such  execution  to  any  penalty  other  than 
such  as  by  that  and  another  act  may  be 
inflicted,  does  not  take  away  the  common 
law  remedy  by  indictment  for  offences 
against  the  act.  J%e  King  v.  Dob f on  and 
another,  H.  46  G.  3.  105 

ORDER  OF  JUSTICES. 


See  Bastardt,  1,  2. 
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ORDER  OF  REMOVAL. 

^e    POOB-RXMOVAL. 

OUTLAWRY. 
See  Pleading,  No.  1. 

Upon  the  defendant's  coming  in  to  reverse 
an  outlawry  in  a  civil  case,  upon  the 
Stat.  4  &  5  W.  &  M.  c.  18,  the  usual  form 
for  taking  the  recognizance  of  bail  is  to 
pay  the  condemnation-money;  and  not 
in  the  alternative,  to  pay  it,  or  render  the 
defendant.  Matheios  v.  Gibson,  T.  47  G. 
3.  687 

OVERSEER. 

See  POOB-OVXBSBKR. 

OVERSEERS  OF  THE  POOR. 

See  PooB,  Overseers  of, 

OYER. 

As  by  the  practice  of  the  Court  they  will 
not  grant  oyer  of  an  original  writ,  and 
yet  a  plea  in  abatement  for  want  of  an 
addition  to  tbe  defendant  in  such  writ  is 
bad  without  oyer ;  the  effect  is  to  pre- 
vent such  a  plea  from  being  pleaded; 


and  therefore  if  pleaded,  the  Court  will 
quash  it.     Deskons  v.  Head,  E.  46  G.  3. 

183 

PARISH. 

See  HuNDBXD. 

PAR|SH-.JWiiiie. 
See  Poob-Rem OVAL,  No%  2. 

PARISH  OFFICE. 
A  certificate  granted  by  a  Judge  At  the  as- 
sizes, upon  the  apprehension  and  convic- 
tion of  a  burglar,  exempting  the  prose- 
cutor and  bis  assignee  from  **  all  and  all 
manner  of  parish  and  ward  offices,"  ex- 
empts the  party  from  serving  the  office  of 
petty  constable  for  a  township  within,  but 
not  co-extensiye  with,  the  parish  where 
the  felony  was  committed,  and  fbr  which 
the  certincate  was  granted  ',  to  which  of- 
ficio he  was  appointed  at  the  court-lee t  of 
tbe  manor  co-eitensive  with  such  town- 
•hip.  Moseley,  Bart.  v.  Stonehouse,  H. 
46  G.  3.  86 

PARISH  OFFICERS. 

See  PooB — Overseers  of 

PARTNERS. 

1  A.,  B.,  and  C,  traded  under  the  firm  of 

A,  and  B.,  in  the  cotton  business ',  C.  not 
being  known  to  the  world  as  a  partner ; 
a^d  A.  and  B.  traded  as  partners  alone 
under  the  same  firm  in  the  business  of 
grocers;  in  which  latter  business  they 
became  indebted  to  D.  and  gave  him 
their  acceptance  ;  which  not  ^inc  able 
to  take  up  when  due,  they,  in  order  to 
provide  for  it,  indorsed  in  the  common 
firm  of  A.  and  B,  a  bill  of  exchange  to 
D.,  which  they  had  received  in  the  cat- 
ton  business  in  which  C  was  interested ; 
but  such  indorsement  was  unknown  to 
C,  of  whom  D.  the  indorsee  had  no 
knowledge  at  the  time.  Held  that  such 
indorsement  in  the  firm  common  to  both 
partnerships  of  a  bill  received  by  A,  and 

B.  in  the  cotton  business  bound  C.  tbeir 
secret  partner  ill  that  business ;  and  that 
consequently  C.  was  liable  to  be  sued  by 
D.,on  such  indorsement;  the  latter  not 
knowing  of  the  misapplication  of  the  part- 
nership fund  at  the  time.  Swan  and  oth- 
ers V.  Steele,  Clerk  and  Wood,  H.  46  G.  3. 

103 

PAYMENT  OF  DEBT. 

Payment  of  the  debt,  without  knowledge 
of  an  action  then  commenced  or  costs  in- 
curred, is  no  defence  at  the  trial.  Toms 
V.  PoweU,  T^  46  G.  3.  251 

PENAL  ACTION. 

Assuming  it  to  be  necessary  in  an  action 
for  apenalty  by  a  common  informer  that 
the  Court  should  refer  to  the  statute  giv^ 
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ing  the  remedy ,  as  well  as  to  that  creating 
the  offence  and  giving  the  penalty;  yet  a 
coupt  for  a  peoalty  on  the  atat.  5  Ann. 
c.  14,  stating  that  the  defendant  had 
a  anare  to  kill  game  against  the  form  of 
the  statute  in  such  ease  made^  &c.,  by  rea- 
son whereof  and  by  force  of  the  statute 
in  such  case  made,  6lc,  is  sufficient ;  for 
the  first  statute  mentioned  refers  to  the 
5  Ann.  c.  14,  creating  the  offence  and 
ffiving  the  penalty ;  and  the  statute  last- 
ly  mentioned  refers  to  ^  the  2  Geo.  3.  c. 
19,  whereby  the  whole  penalty  is  given 
to  the  common  informer,  the  half  only  of 
which  had  been  given  to  him  by  an  in-  ■ 
tervening  statute.  The  Earl  of  Clanri- 
carde  v.  Stokes^  T.  46  G.  3.  242 

PENAL  LAWS  and  PENALTIES. 

See  CoMPOuNDiiTG  Penaltiks. 

In  an  action  on  the  stat.  2  db  3  Ed.  6.  c.  13, 
for  the  treble  value  of  tithe  com,  omit- 
ted to  be  set  out,  it  is  not  enough  for  the 
defendant  to  shew  the  existence,  infact^ 
of  a  custom  in  the  parish  to  set  out  the 
11th  instead  of  the  10th  mow;  for  the 
validity  as  welt  as  existence  of  such  a 
custom  is  properly  triable  in  this  form  of 
action  though  penal  in  its  nature ;  being 
given  to  the  party  crieved,  and  his  only 
remedy  at  common  law  for  subtraction  of 
the  tithe  due  to  him.  Phillips  v.  Davies^ 
H.  47  G.  3.  372 

PENALTY. 
Qu«re,  Whether  the  sUt.  43  G.  3.  c.  99.  a. 

19,  having  enacted  that  no  collector,  4bc. 
employed  in  the  execution  of  that  act 
shall  be  liable  by  reason  of  such  execu- 
tion to  anv  penalty  other  than  such  as  by 
that  anotner  act  may  be  inflicted,  does 
not  take  away  the  common  law  remedy 
by  indictment  for  offences  against  the 
acU.      The  King  v.  Dohson^  H.  46  G.  3. 

105 

PLANTATIONS. 
Colonial  produce  cannot  legally  be  shipped 
from  the  British  West  Indies  for  Gibral- 
tar^ and  therefore  the  same  cannot  be  in- 
sured on  such  a  voyage.  And  it  matters 
not  that  part  of  the  cargo  was  shipped  at 
one  West  India  island  with  liberty  to  ex- 
change it  at  another,  (which  would  have 
been  legal,)  if  in  fact  it  were  not  ex- 
changed, and  its  ultimate  destination  was 
Gibraltar.  And  the  ship  and  cargo  be- 
ing lost  off  Gibraltar,  though  the  assured 
could  not  recover,  yet  the  premium  hav- 
ing been  paid  upon  an  illecal  insurance 
could  not  he  recovered  back.  Lubbock 
Y.  Potu,  T.  46  G.  3.  212 

PLEADING. 
See  Wat,  1,  2. 

1  An  allegation  that  a  co-defendant  was 
*'  by  due  coarse  of  law  ootlawed  at  the 
aait  of  the  plaintiff  in  thia  plea  and  suit*' 
Vol.  IV.  76 


is  sufficient,  without  a  ptout  patst  per  re- 
eardttm,  Macmiehael  v.  Johnson^  M.  46 
G.  3.  31 

2  It  is  a  good  plea  to  an  action  on  a  prom- 
issory note  and  for  money  lent,  that  the 
plaintiff  is  an  uncertificated  bankrupt, 
and  that  his  assignees  required  the  oa- 
fendant  to  pav  to  them  the  money  claim- 
ed by^the  plaintiff:  and  it  is  no  good 
replication  that  the  causes  of  action  ac- 
crued aAerthe  plaintiff  became  bankrupt, 
and  that  the  defendant  treated  with  tne 
plaintiff  as  a  person  capable  of  receiving 
credit  in  those  behalves;  and  that  the 
commissioners  had  made  no  new  assign- 
ment of  the  said  notes  and  money ;  for 
the  general  assignment  of  the  commis- 
sioners passes  to  the  assignees  of  the 
bankrupt  all  his  after-acquired  as  well  as 

S resent    personal    property    and    debts. 
:itchen  V.  Bartsch,  M.  46  G.  3.  33 

3  To  debt  on  a  bail-bond,  it  is  no  good  plea 
that  the  action  was  brought  by  the  she* 
riff  for  the  benefit  of  and  as  trustee  for 
the  sheriff's  officer,  who  arrested  the  de- 
fendant, and  to  whom  the  defendant  paid 
the  debt  and  costs,  &c.  after  the  return 
day,  but  befbre  the  sheriff  was  ruled  to  re- 
turn  the  icrtt,  and  who  accepted  the 
money  so  paid  by  the  defendant  linfuU 
satisfaction  and  discharge  of  the  bail-bond 
and  fees  J  &c. ;  and  that  if  any  damage 
were  afterwards  incurred  for  default  of 
the  defendant's  appearance  according  to 
the  condition  of  the  bond,  it  was  occa- 
sioned by  the  default  of  such  sheriff's  of- 
ficer in  not  paying  over  the  debt  and  costs 
to  the  plaintiff  in  the  original  action, 

.  which  would  have  been  accepted  by  such 
plaintiff,  ike.  For  it  does  not  thereby 
appear  that  the  sheriff's  officer  had  either 
a  legal  or  an  equitable  interest  (even  sup- 
posmg  the  latter  would  have  sufficed)  in 
the  bond  at  the  time  of  the  supposed  sat' 
isf action  received  by  such  officer ;  and 
supposing  that  accord  and  satisfaction 
could  be  pleaded  to  such  a  bond,  not  for 
money f  but  for  a  collateral  act ;  and  sup- 
posing that  it  could  be  so  pleaded  o/ter 
the  day  stipulated  for  performance  of  the 
act.  Sehotey  and  DomviUe  v  Meams^  H. 
46  G.  3.  74 

4  An  averment  in  covenant  that  the  cove- 
nant for  renewal  in  the  indenture  declar- 

.  ed  on  corresponded  with  various  other 
leases,  before  then  successively  made  by 
the  owners  of  the  inheritance  for  the 
time  beinc,  cannot  be  taken  in  aid  to 
construe  the  meaning  of  the  indenture ; 
for  supposing  such  evidence  were  admis- 
sible in  any  case  where  the  renewals  had 
been  uniformly  the  same,  yet  non  con- 
sUt  from  this  averment  that  all  the  for- 
mer leases  contained  the  same  covenant 
for  renewal.  Iggulden  v.  May^  H.  46  G. 
3.  114 

5  As  by  the  practice  of  the  court  they  will 
not  grant  over  of  an  original  writ,  and  vet 
a  plea  in  abatement  for  want  of  an  addi- 
tion to  the  defendant  in  sucfa  writ  is  bad 
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<wifhoiH<Ojr0r ;  tfa«  eff«et  ii  topfravent  rach 
a  pleafrom  being  plea<led ;  and  therefore  if 
pUaded  the  court  will  quash  it.  DeskonM 
•v.  H0ail,£.46a3.  183 

6  It  ifi  not  flulBoient  in  itwtifying  a  libel 
:(eoDtahiing  a  highly  coloured  account  of 
judicial  proceedings,  mixed  with  libel- 
•loas  iminilationB  and  observationg  of  the 
'party  himself)  where  the  extraneous  mat- 
ter was  so  mingled  with  the  judicial  ac- 
^ouritastomakeit  unoeTtain  whether  it 
could  be  wparated,  to  justify  the  pnbli- 
dttion  by  general  reference  to  ttich 
parts  of  iu  supposed  libel  as  purport  to 
emUaiii  an  Oce&uwt  of  the  trialj  &c.,  and 
that  the  said  pmrts  contain  a  just  and 
fattfafbl  account  of 'the  trial,  )&c.  Stiles  y. 
JVaAM,T.46G.8.  231 

7  Assuming  It  to  be  necessary  in  an  action 
fbr  a  penalty  by  a  common  informer  that 
the  count  should  refer  to  the  statute  giv- 
iiig  the  remedy,  as  well  as  to  that  creating 
'the  offence  and-  giving  the  penalty  ;  yet  a 
count  fbr  a  penalty  on  the  stat.  5  Ann.  c. 
'14,  stating  tnat  the  defendant  kept  a  snare 
to  kill  game,  against  the  form  of  the  stat' 
nte  in  such  case  made,  &c.,  by  reason 
tohereefy  and-  hyfofee  of  the  statute  in  such 
case  made,  Slc.  an  action  bath  accrued, 
-Ac.  is  sufficient.  For  the  first  statute 
'mentioned  refers  to  the  5  Ann.  c.  14,  cre- 
ating the  oA^nce  and  givin|;  the  penalty  ; 
and  the  statute  lastly  mentioned  refers  to 

-the  2  Geo.  3.  c.  19,  whereby  the  whole 
penalty  isgiv^n  to  the  common  informer, 
the  half  only  of  which  had  been  given 
'to  htm  by  an  intervening  statute.  The 
^hifi  &f  danricarde  ▼.  Stokes^  T.  46  G. 
S.  342 

8  ^Where  the  whole  consideration  of  a  pro- 
mise  is  truly  stated,  and  also  all  such  parts 
of  the  promise  itself,  the  breach  of  which 
is  complained  of;  it  is  not  necessary  to 
i»tate  i  n .  the  declaration  other  parts  of'^  the 
promhUB,  not  qualifying  or  varying  in  any 
respect  the  parts  so  complained  of  as  bro- 
ken. As  where  the  plaintiff  declared 
ihAtin  consideration  of  his  re-delivery  to 
ihe  tfd'fbndantof  an  unsound  horse,  which 
^he  had  before  then  sold  to  the  p>aintiff, 
^the  defendant  promised  to  deliver  to  him 
'another  horse  in  lieu,  &c.  which  should 
be'vrorth  9UZ.  and  be  a  young  horse;  and 
'then  afleged  a  breach  in  both  those  re- 
■spects :  held  sufficient ;  though  the  proof 
'were  not  only  of  a  promise  that  the  sec- 
'ond  horse  should  be   worth  802.  (which 

it  was' noty and  be  a  yo^ung  horse,  but  also 
'Of  *a  warranty  that  it  was  sound  and  had 
neter'been  in  harness.  Miles  v.  S^ioord, 
!tf .  47  G.  3.  298 

9  'In  cotemmt,  breaches  assigned  generally 
lAgainst  the  defendant  for  having  made 
cordage  fbr  divers  persons^  and  for  em- 

'  ployiftg  other  persons  than  the  nlaintiffs 
'  to  make  cordsffe  for  his  friends,  odc.  were 
held  to  be  well  assigned ;  though  no  par- 
ticular persons  were  named,  nor  the  quan- 
tities or  kinds  of  cordage  mentioned  dec. ; 
such  facts  lying  more  partlcalarly  within 


the  defendant's  knowledge.     Gale  and 
Others  v.  Reed,  M.  47  G.  3.  330 

(And  vide  tit.  Coverant,  No.  1.) 

10  A  defendant  in  an  indictment  for  a  mis- 
demeanor cannot  plead  over  to  the  charge 
af^er  a  plea  in  abatement  for  a  misnomer, 
on  which  issue  is  taken  and  found  against 
him.    The  King  v.  Qihson,  M.  47  G.  3. 

342 

11  A  plea  of  tender  after  the  day  of  pay- 
ment of  a  bill  of  exchange,  and  before 
action  brought,  is  not  good  ;  though  the 
defendant  aver  that  he  was  always  ready 
to  pay  from  the  time  of  ihe  tender,  and 
that  the  sum  tendered  was  the  tehole 
money  then  due,  owing,  or  payable  to  the 
plaintiff  in  reject  of  the  bill,  with  inte- 
rest, from  the  time  of  the  default, /or  the 
damages  sustained  bv  the  plaintiff  by  rea- 
son of  the  non-perrormance  of  the  pro- 
mise.    Hume  V.  Peploe,  H.  47  G.  3.    367 

12  Qu.  Whether  a  special  plea  in  bar,  stat- 
ing tio  facts  but  what  might  have  been 
proved  under  the  general  iraue,  but  leav- 
ing other  facts  unanswered  which  the 
general  plea  would  have  put  in  issue,  be 
good.    Boot  V.  Wason,  £.  47  G.  3.    430 

13  The  defendant  canndt  justify  an  assault 
and  false  imprisonment  of  ^.  £.  by  shew- 
ing a  latitat  issued  against  C.  B.,  and 
averring;  that  it  was  issued  against  A.  B. 
by  the  name  of  C  B.,  and  that  they  are 
one  and  the  same  person  ;  there  being  no 
averment  that  A.  B.  was  known  as  well 
by  the  name  of  C.  B,  Shadgett  v.  CUpson^ 
E.47G.  3.  438 

14  Partiality  and  improper  condoet  in  an  ar- 
bitrator, in  making  his  award  without 
hearing  the  defendant  and  his  witnesses, 
cannot  be  pleaded  in  bar  to  an  action  on 
the  bond,  conditioned  for  the  perform- 
ance of  the  award ;  but  is  only  matter 
for  application  to  the  equitable  jurisdic- 
tion of  the  Court  to  set  aside  the  award. 
Neither  can  a  parol  agreement  between 
the  parties  to  waive  and  abandon  the 
award  be  pleaded  to  such  action.  Brad- 
dick  V.  Thompson,  E.  47  G.  3.  445 

15  A'  defendant,  in  trespass,  cannot  justify, 
under  the  general  issue,  )he  cutting 
the  .  posts  and  rails  of  the  plainti^ 
thouffb  erected  upon  the  defendant's 
own  land  ;  there  being  no  question  raised 
as  to  the  property  remaining  in  the  plain- 
tiff.    Welch  V.  JWwA,  E.  47  G.  3.        469 

16  In  slander  the  plaintiff  averred  that  he 
had  in  due  manner  put  in  his  answer  on 
oath  to  a  bill  filed  against  him  in  the 
Court  of  Exchequer  by  the  defendant, 
(but  did  not  proceed  to  aver  anv  collo- 
quium respecting  that  answer,  with  refe- 
rence to  which  the  words  were  spoken  :) 
and  then  alleged  that  the  defenoant  said 
of  him,  that  he  was/or«irom;  innuendo, 
that  the  plaintiff  had  perjured  himself  in 
what  be  had  sworn  in  his  aforesaid  an- 
svoerto  the  hill  so  filed  against  him  :  held 
that  this  innuendo  could  not,  without  the 
aid  of  saoh  a  colloquiam,  enlarge  the 
MUM  of  the  words,  by  infaiiag  them  to 
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the  answer  arerred  iiv  the  preAitory  part 
of  the  declaration  to  have  been  put  in. 
Hawkes  v.  Ha^pkey,  E.  47  G.  3.  483 

17  It  is  sofBcient  to  state  the  substance  of 
fines  and  recoveries  in  a  special  verdict, 
where  the  legal  result  only  is  material. 
Goodright  v.  ForresUrj  T.  47  G.  3.    539 

PLEDGE. 

MThere  a  broker  pledges  the  goods  of  his 
principal  as  his  own,  the  pawnee  who 
claims  by  such  tortious  act  of  the  broker 
cannot  claim  to  retain  against  the  princi- 
pal, in  trover,  for  the  amount  of  the  lien 
which  the  broker  had  on  the  goods  Ibr 
his  general  balance  at  the  time  of  such 
pledge.  It  may  be  otherwise  where  one 
who  has  a  lien  delivers  the  goods  to  a 
third  person  as  a  security,  with  notice  of 
his  lien,  and  appoints  him  to  continue  his 
possession,  as  his  servant,  for  the  preser* 
vation  of  his  lien.  M^Combie  v.  Davis, 
M.  46  G.  3.  11 

PLENE  ADMINISTRAVIT. 

An  executor  admioisterinc,  having  onee  re- 
ceived mon6y,  assets  or  his  testator,  can- 
not discharge  himself  under  the  plea  of 
plane  adminietravit  to  an  action  by  a 
bond  creditor  of  his  testator,  by  shewing 
that  he  paid  the  money  over  to  his  co-ex- 
ecutor, even  for  the  purpose  of  satisfying 
the  bond  creditor,  who  had  applied  for 
payment  to^  such  co-execntor,  if  the  co- 
executor  afterwards  misapplied  the  mo- 
ney by  retaining  it  to  satisfy  his  own  sim- 
ple contract  debt.  Ctos8€  et  Uxor,  Ad- 
ministratriz  of  Reeder^  v.  Smith  and  Mvnt, 
Executors  of  Grierson,  H.  46  G.  3.     118 

POLICE-OFFICE. 

See  Conviction,  5. 

POOR,  OVERSEERS  OF. 

1  Though  a  parish  had  at  no  time  antece- 
dent to  the  years  1773-5  had  the  benefit 
of  the  sUt.  43  Eliz.  c.  2,  but  had  always 
had  jive  overseers  of  the  poor  appointed 
separately,  two  for  one  district,  two  for 
another,  and  one  for  the  third  ;  yet  two 
of  the  districts  having  agreed  in  1773  to 
act  together,  to  which  the  third,  acceded 
in  1775,  and  there  having  been  but  four 
overseers  since  that  period,  who  had  been 
appointed  for  the  whole  parish :  the  Court 
held,  that  such  agreement  at  the  time, 
acted  upon  fi>r  30  years  past,  was  proper 
evidence  for  the  jury  to  decide  that  the 
parish  could  in  fact  enjoy  the  benefit  of 
the  Stat.  43  Eliz.  and  consequently  that  a 
distress  levied  for  a  poor  rate  made  by 
the  overseers  conjointly  appointed  for 
the  whole  parish  was  legal.  Lawe  v.  Cob- 
Aam,  M.46G.  3.  9 

3  Whether  or  not  a  parish  can  have  the 
benefit  of  the  stat.  43  Eliz.  g.2  ;  by  main- 
taining its  poor  with  not  more  than  four 
overteers,  IS  a  fact  which  the  Sesaiona 


ought  to  find,  and  ahovU  noi  kttva  «d^  he 
presumed  by  the  eouit  flom  ethea  oen- 
flkting  evidsnse  slated  in' a  ease  reserv- 
ed ;  such  as  that  the  parish  had  fibe  bene- 
fit of  tke  statute  down  to  1739,  and  f««m 
thence  to  1753  it  waa  uncejrtein  how  ^e 
poof  were  maintained  ther«,  and  tJbat 
from  the  latter  period  the  poor  had  been 
maintained  separately  in  six  townshipa ; 
but  the  population  waa  dacMased.  JUz 
V.  Watson,  U.  46  6.  3.  104 

POOR-OV£RS££RS. 

1  Where  one  of  two  ehurchwardens  waa  al- 
so appointed  overseer  of  the  poor,  a  certi- 
ficate of  settlement  signed  by  both  is  a 
nullity,  and  does  not  prevent  an  appren- 
tice serving  the  certificated  man  in  the 
certificated  parish  fi'om  gtfining  a  settle- 
ment therein  :  fi>r  the  certificate  act  8  A 
9  W.  3.  c.  30,  requires  the  certificate  to 
be  nnder  the  hands  and  seals  of  the 
churchwardens  and  overseers,  or  the  ma- 
jor part  of  them,  or  of  the  overseers 
where  there  are  no  churchwardens ;  and 
there  must  be  at  least  two  overseers  at 
the  time.  Tke  King  r.  The  Inhabitants 
of  St.  Margaret,  Leicester,  E.  47  G.  3. 

440 

3  Although  a  parish  might  not  have  had 
the  benefit  of  the  statute  43  Eliz.  c.  2, 
before  and  at  the  passing  of  the  stat.  13 
&  14  Car.  2.  c.  12 ;  but  perhaps  at  that 
period,  and  certainly  for  a  long  course 
of  years  antecedent  to  the  year  1773-5 
maintained  its  poor  in  separate  districts, 
yet  it  was  competent  to  the  parishioners 
at  the  latter  period  to  cease  acting  under 
the  statute  or  Car.  2,  and  to  recur  to  the 
general  provision  of  the  stat.  43  Eliz.  by 
maintaining  their  poor  as  one  entire  par- 
ish ;  and  having  so  done  fVom  the  year 
1775,  the  Court  refused  a  mandamus  to 
the  justices  of  peace  to  appoint  separate 
overseers  as  before  that  time.  Tfie  King 
V.  Palmer,  E.  47  G.  3.  479 

POOR  RATE. 
See  Poor,  Overseers  of. 

1  Where  a  coal-mine  becoming  unproduc- 
tive ceases  to  be  worked,  the  lessee  is  no 
longer  liable  te  be  rated  ibr  it  to  the  re- 
lier  of  the  poor,  although  he  be  still 
bound  by  his  covenant  to  pay  the  rent 
reserved  to  his  landlord.  Aliter,  where 
the  mine  is  itself  productive,  although  it 
be  worked  to  a  loss  by  the  lessee j  after 
deducting  the  proportion  of  the  groaa 
value  of  the  produce  reserved  to  the  own- 
er. Tke  King  v.  Thb  Inhabitants  sf  Bed- 
f0orU,£.47G.  3.  465 

3  The  owners  of  the  packetrboato  employ- 
ed under  a  personal  contract  with  we 
post-masters  in  carrying  the  raaih^  6tc, 
between  Holyhead  and  Dublin,  are  liahAe, 
in  respect  of  the  profits  accruing  to  them 
from  the  carriage  of  passengers  and  lug- 
gage in  such  boats,  to  he  rated  Ibr  the 
same  in  the  parish  of  Holyktad  toAara 
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\sueh  ottners  reaids^  and  from  and  to  which 
the  boats  sail,  where  they  are  repaired, 
and  where  the  passage-money  is  in  part 
receivable  and  is  collected ;  though  tney 
are  registered  in  another  place.  T%e 
King  r.Janes.T.  47  G,Z,  494 

3  But  in  order  to  rate  a  person  for  {personal 
property  producing  profit  in  a  parish,  not 
only  the  property  must  be  within  the  par- 
ish at  the  time  of  making  the  rate,  but  the 
owner  must  come  within  the  description 
of  an  inhaHtant  of  such  parish.  Rez  v. 
Liverpool  Pariah,  H.  38  G.  3.  Rez  v. 
Collison  and  Taylor,  E.  43  G.  3,  and  Rex 
V.  Howard,  M.  44  G.  3.  B.  R.  cited  in 
Rex  V.  Jones,  496,  7,  n. 

4  Where  the  farmer  is  rated  for  the  whole 
farm,  it  is  no  ground  of  objection  to  the 
rate  by  a  third  ^person,  that  a  dairyman 
who  rented  under  the  farmer  his  stock  of 
cows  to  be  depastured  on  the  same  land, 
was  not  rated  for  such  dairy  ;  although  it 
were  stated  in  the  case  that  the  dairyman 
made  a  profit  of  the  produce  of  the  cows, 
independent  of  the  profits  made  by  the 
farmer.  For  thou|h  such  a  taking  of  a 
dairy  be  a  taking  of  a  tenement  in  law, 
which  will  confer  a  settlement,  yet  that 
is  in  respect  of  the  interest  in  the  land ; 
and  the  rate  upon  the  .former,  for  the 
whole  farm,  includes  all  the  profit  of 
the  land  and  the  stock  appertaining  to  it; 
or  considering  the  cows  as  personal  stock 
distinct  from  the  land,  they  are  the  per- 
sonal stock  or  capital  of  the  farmer,  not 
of  the  dairyman ;  and  the  latter  only 
makes  his  profit  by  his  labour  out  of  the 
capital  stock  of  another.  The  King  v. 
Brovm,  T.  47  G.  3.  528 

6  The  occupier  of  a  clay-pit  is  rateable  for 
the  same.  ib, 

6  Silk  throwsters,  working  up  in  their  mills 
the  silk  of  their  employers  sent  to  them 
for  that  purpose,  are  not  liable  to  be  rated 
in  that  respect,  as  for  their  stock  in  trade. 
The  KingY,  The  Inhabitants  of  Sherborne, 
T.  47  G.  3.  532 

POOR-REMOVAL. 

See  Appeal. 

1  An  order  of  removal  of  J.  S.  and  B.  his 
wife,  made  upon  the  examination  of  the 
wife  adjudging  that  they  lately  came  into 
the  parish  ofK  and  are  likely  to  become 
chargeable  to  it,  and  were  last  legally 
settled  in  M.,  is  good  upon  the  face  of  it, 
'and  conclusive  upon  the  parish  of  M.  as 
to  the  marriage  and  settlement  of  the  hus- 
band and  wife ;  so  that  upon  a  subsequent 
removal  of  the  wife,  describing  her  as  B, 
S.,  single  woman,  from  JIf.  to  B.,  M.  can- 
not shew  in  evidence  that  the  marriage 
was  nnll  and  void.  The  King  v.  I%e  In- 
habitants of  Binegar,  £.  46  G.  3.         180 

2  An  order  of  removal,  directed  to  *^the 
parish  of  Poole,  or  town  and  county  of 
Poole,**  is  Bufiicient ;  though  the  proper 
name  of  the  parish  be  St.  James  in  Poole  ; 
there  being  no  other  parish  in  the  town 


and  oottnty  of  Poole. 
Inhabitants  of  Topsham^  T.  46 


The  King  Y.  The 

e.3. 
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POST-HORSE  DUTY. 
See  HoRSB  J)utt. 

POWER. 

See  Trust  aitd  Trustees. 
See  Evidence,  No.  7. 
Under  a  devise  to  ji.  for  life,  remainder  to 
trustees,  &c.,  remainder  to  the  use  of  the 
issue  of  the  body  of  A,,  **  in  such  parts, 
shares,  and  proportions,  manner  and  form 
as  she  should  appoint;"  remainder,  in 
default  of  appointment,  to  the  use  of  all 
and  every  tne  children  of  A.  and  their 
heirs,  &c.  A.  has  a  power  of  appointing 
to  all  or  any  of  her  children  injee,  and  is 
not  restrained  to  appoint  to  them  in  tail 
only.  Rex  v.  The  Marquis  of  Stafford  and 
others,  T.  46  G.  3.  244 

PRACTICE. 

5ee  Affidavit  to  hold  to  bail.    Bail. 
Court  of  Requests.    Costs. 

1  Though  ai  writ  of  error  abate  by  the  death 
of  the  plaintifi*  in  error  before  it  be  re- 
turned and  certified,  yet  execution  can- 
not afterwards  be  issued  on  the  judgment 
without  leave  of  the  Court:  and  the 
Court  refused  leave  for  the  plaintifi*  here 
to  issue  a  testatum  fi.  fa.  tested  in  the 
last  term  on )  the  return  day  of  the  origi- 
nal fi.  fa.,  which  was  after  the  allowance 
and  service  of  the  writ  of  error.     Ijord 

.  Kinnaird  and  others  v.  Lyall,  H.  46  G.  3. 

141 

2  A  defendant  superseded  for  want  of  being 
charged  in  execution  within  two  terms 
after  judgment,  cannot  be  again  arrested 
and  taken  in  execution  upon  the  same 
judgment :  alitor,  if  superseded  for  want 
of  proceedings  in  time  before  judgment. 
Ltne  V.  Lowe,  H.  46  G.  3.  156 

3  It  is  sufficient  in  a  met  tam  action  to  en- 
title the  plea  with  the  names  of  the  par- 
ties, without  the  addition  of  qui  tam,  &.c. 
to  the  plaintiflT's  name.  Dale,  qui  tam, 
V.  Beer,  H.  46  G.  3.  157 

4  The  Court  will  not,  after  a  trial,  stay  pro« 
ceedings  in  ejectment  on  payment  of  the 
rent,  &c.,  the  stat.  4  G.  2.  c.  28,  only 
warranting  such  application  before  trial. 
And  that  statute  is  not  confined  to  cases 
of  ejectment  brought  aAer  half  a  year*8 
rent  due  where  no  sufficient  distress  was 
to  be  found  on  the  premises*  Roe  d.  West 
V.  Davis,  E.  46  G.  3.  173 

5  As  by  the  practice  of  the  Court  they  will 
not  grant  oyer  of  an  original  writ,  and 
yet  a  plea  in  abatement  for  want  of  an  ad- 
dition to  the  defendant  in  such  writ  is 
bad  without  oyer;  the  efiect  is  to  pre- 
vent such  a  plea  from  being  pleaded  ;  and 
therefore  if  pleaded,  the  Court  will  quash 
it.    Deshons  v.  Head,  E.  46  G.  3.        183 

6  The  defendant,  a  seaman,  being  out  upon 
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bail  on  proceaa  for  a  debt  under  202.,  was 
impressed  into  the  King's  service ,  and 
as  he  wonld  have  been  entitled  to  bis  dis- 
charge, if  in  custody  by  virtae  of  the 
Stat.  32  G.  3.  c.  33.  s.  2$,  the  Court,  on 
application  of  the  bail,  ordered  an  ezone- 
retur  to  be  entered  on  the  bail-piece  in 
the  first  instance.  Robertson  y.  P^er- 
#on,  T.46G.  3.  193 

7  The  Court  will  discharge  a  married  wo- 
man on  filing  common  bail,  who  was  sued 
for  goods  sold  and  delivered  to  her  by 
the  plaintiff)  knowing  at  the  same  time 
that  she  Ivas  a  married  woman,  though 
living  apart  froni  her  husband  with  a  sep- 
arate maintenance.  Wardell  v.  GoocA, 
T.  46  G.  3.  272 

8  AAer  default  made  in  not  putting  in  spe- 
cial bail  in  time,  it  is  not  enough  tnat 
bail  are  afterwards  put  in  ;  but  the  plain- 
tiff may  take  an  assignment  of  the  bail- 
bond  and  proceed  thereon,  unless  the  bail 
be  also  justified^  though  not  before  ex- 
cepted to.  Turner  v.  Cary  and  others^  T. 
46  G.  3.  283 

9  Where  parties  by  bond  agreed  to  submit 
matters  in  difference  between  them  to  ar- 
bitration, and  that  the  submission  should 
be  made  a  rule  of  court,  it  is  competent  to 
either,  even  since  the  st.  9  d&  10  W.  3.  c. 
15,  to  revoke  by  deed  his  submission,  and 
notify  the  same  to  the  arbitrators  before 
the  authority  be  executed ;  and  he  cannot 
be  attached  for  a  contempt  of  court,  if 
after  such  revocation  and  notice  the  arbi- 
trators make  an  award,  and  the  submis- 
sion be  made  a  rule  of  court.  But  it 
seems,  that  it  would  be  a  contempt  to  re- 
voke the  submission  after  it  had  been 
made  a  rule  of  court.  Milne  and  others^ 
Assignees  of  Rhodes  and  Juttamond^ 
Bankrupts,  v.  Gratrix,  T.  46  G.  3.      283 

10  Where  the  debt  was  paid  after  an  alias 
pluries  writ  issued,  the  defendant  cannot 
object  at  the  trial  that  the  latitat  was  not 
returned  ',  for  at  any  rate,  if  the  alias  plu- 
ries were  the  commencement  of  the  ac- 
tion, it  is  only  an  irregularity,  which, 
though  a  ground  for  application  to  the 
Court  to  set  aside  the  proceedings,  yet, 
having  been  once  waived,  cannot  after- 
wards be  objected  to.  Neither  can  it  be 
objected  at  the  trial  that  when  the  debt 
was  paid  the  defendant  had  no  notice  of 
any  action  commenced  or  costs  incurred. 
Toms  V.  Powell,  T.  46  G.  3.  251 

11  The  plaintiff  is  not  bound  to  notice  an 
order  for  time  to  plead  obtained  by  the 
defendant,  if  it  be  not  drawn  up  and 
served  ;  but  may  sign  judgment  as  for 
want  of  a  plea  after  the  time  when  the 
defendant  would  have  been  bound  to 
plead  if  no  snch  order  had  been  made. 
Sedgetoiek  v.  Merton,  T.  46  G.  3.        254 

12  One  who  was  residing  at  an  hotel  in  Lon- 
don from  the  time  of  his  arrest  till  he 
was  served  with  notice  of  executing  the 
writ  of  enquiry  was  faolden  not  entitled 
to  more  than  eight  days  notice  in  a  town 
cause,  though  his  general  residence  (his 


home)  was  above  40  miles  from  town. 
Uoyd  V.  Hooper,  T.  46  G.  3.  290 

13  A  defendant  indicted  here  for  mis- 
demeanors committed  by  him  in  th^ 
West  Indies  in  a  public  capacity  un- 
der Stat.  42  G.  3.  c.  85,  is  not  entitled 
under  that  statute,  upon  an  affidavit  in 
the  common  form  for  puttins  off  a  trial 
upon  the  absence  of  a  material  witness, 
to  put  off  his  trial  till  return  made  to 
writs  of  mandamus  to  the  courts,  &c. 
abroad,  to  examine  witnesses  -,  which  are 
directed  to  be  issued  in  such  cases  at  the 
discretion  of  the  Court  of  B.  R.  -,  but  he 
must  lay  before  the  Court  such  special 
crounds  by  affidavit,  as  may  reasonably 
induce  them  to  think  that  the  witnesses 
sought  to  be  examined  are  material  to  his 
defence.  But  the  prosecutor  in  such  case 
is  of  course  entitled  to  writs  of  manda- 
mus for  the  like  purpose.  The  King  v. 
Jones,  M.  47  G.  3.  309 

14  The  court  will  not  compel  an  attorney, 
upon  a  summary  application,  to  deliver 
up,  on  payment  of  his  demand,  a  lease 
put  into  Lis  hands  for  the  purpose  of 
making  an  assignment  of  it ',  tnere  being 
no  cause  in  Court,  nor  any  criminal  con- 
duct imputed  to  him  in  respect  of  it.  In 
the  maUer  of  S,  Lowe,  H.  47  G.  3.        397 

16  A  writ  of  error  upon  a  Judgment  in  debt 
on  a  recognizance  of  bail  is  a  stay  of  exe- 
cution ;  not  being  within  the  exception 
of  the  Stat.  3  Jac.  1.  c.  8,  either  as  a  judg- 
ment upon  an  obligation  conditioned  for 

.  payment  of  money  only;  (the  recogni- 
zance being  to  pay  money  or  do  some- 
thing else;)  or  as  a  judgment  upon  a 
contract,  which  is  there  used  in  contra- 
distinction to  an  obligation.  Dell  v.  Wild, 
H.47G.  3.  399 

16  In  covenant  upon  a  lease,  a  view  being 
proper  to  be  had,  the  venue  was  changed 
to  the  county  where  the  premises  lay ; 
though  most  of  the  plaintin 's  witnesses 
resided  in  the  county  where  the  venue 
was  laid.    HodinoU  y.Cox,  H.  47  G.  3. 

411 

17  Upon  an  indictment  for  perjury  removed 
into  B.  R.  by  certiorari,  if  the  prosecutor 
give  notice  of  trial  to  the  defendant,  and 
withdraw  his  record  without  counter- 
manding his  notice  in  time,  he  shall  pay 
costs  to  the  defendant.  The  King  v.  iar^ 
<r«m,  H.  47  G.  3.  411 

18  After  verdict  in  ejectment  for  a  messuage 
and  tenement,  the  Court  will  give  leave  to 
enter  a  verdict,  according  to  the  Judge's 
notes,  for  the  messuage  only,  (pending  a 
rule  to  arrest  the  judgment,)  without 
obliging  the  lessor  of  the  plaintiff  to  re- 
lease the  damages.  Goodtiile  v.  Otway, 
E.  47  G.  3.  451 

19  The  plaintiff  is  entitled  to  set  off  inter- 
locutory costs  in  the  same  cause,  payable 
by  him  to  the  defendant,  against  the  debt 
and  costs  recovered  by  him  on  the  final 
result  of  the  cause ;  notwithstanding  the 
objection  of  the  defendant's  attorney  on 
the  ground  of  his  lien,  which  only  at- 
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tachet  OB  the  general,  remit  of  the  ootU, 
dbc.  of  tho  cause.  Howdl  t.  Hardingj 
£.47  6.3.     .  454 

90  Where  a  first  writ  of  error  abates,  or  is 
pat  an  end  to  by  the  act  of  the  plaintiff 
in  error,  a  second  writ  of  error  broufht 
in  the  same  coart  is  not  a  supersedeas  of 
execution,  as  the  first  is :  and  execution 
may  then  be  sued  out  without  leave  of 
the  Court.  But  in  error  of  matter  of  fact 
coram  Tobis,  which  is  not  within  the  sta- 
tntes  requiring  baij  in  error,  the  writ  of 
error  is  or  is  not  a  supersedeas  according 
to  circumstances;  and  the  Court  must 
be  moved  for  leave  to  sue  out  execution 
pending  it.    Birch  v.  Tristie.  £.  47  G.  3. 

477 

31  The  time  limited  by  the  stat.  9  and  10 
W.  3.  c.  15  s.  2,  for  setting  aside  awards, 
made  under  submissions  by  virtue  of  that 
statute,  does  not  attach  on  awards  made 
under  orders  of  nisi  prius.  Synge  v.  t/ier- 
vo»e,  T.  47  G.  3.  501 

22  The  sheriff  cannot  be  ruled  to  bring  in 
the  body  until  the  time  for  potting  in 
bail  has  expired.  The  King  v.  JAe  SA«- 
riff  of  Middlesex,  T.  47  G.  3.  526 

23  Upon  the  defeddant's  coming  in  to  re- 
verse an  outlawry  in  a  civil  case  upon  the 
sut.  4  and  6  W.  &  M.  e.  18,  the  usual 
form  for  taking  the  recognizance  of  bail 
is  to  pav  the  condemnation  money  :  and 
not  in  the  alternative  to  pay  it,  or  render 
the  defendant.  Mathews  v.  Gibson^  T. 
47  G.  3.  527 

24  Service  of  liotice  of  plea  filed  on  a  Sun- 
day is  void,  by  construction  of  the  stat. 
39  Car.  2.  c.  7.  s.  6,  which  avoids  all  pro- 
cess, &c.  served  on  that  day.  Boberta  v. 
Monkhouse,  T.  47  G.  3.  536 

PRESSING. 

See  SxAMEH,  I: 

PRESUMPTION. 

^e  CoNvtcTioiv,  No.  1.    Wain. 

The  Sessions  presumed  that  an  indenture 
of  apprenticeship  executed  30  y(»ars  be- 
fore, and  under  which  the  apprentice  had 
regularly  served  his  tiipe  for  seven  years, 
when  the  indenture  was  given  up  to  him, 
and  proved  to  be  lost,,  and  when  the  pa- 
rish in  which  he  was  settled  under  such 
indenture  had  relieved  him  for  the  last 
12  j^ears,  was  properly  stamped  in  pro- 
portion to  the  apprentice  fee  of  122.  re- 
ceived by  the  master;  although  the  dep- 
uty registrar  and  comptroller  of  the 
stamp  duties  proved  that  it  did  not  ap- 
pear in  the  office  that  any  such  inden- 
ture had  been  stamped  or  ihrolled  during 
that  period;  and  the  iudgmeat  of  the 
justices  was  confirmed  in  B.  R.  7%e 
King  V.  The  Inhabitants  of  Long  Buckby, 
M.  46  G.  3.  29 

PRIZE. 
A  flag  officer  at  the  Cape  of  Good  Hope 


aend^  s  ship  of  his  aqnadroB  witbia  the 
limito  of  another  flac  officer's  command 
in  the  Asiatic  seas,  for  the  speeial  pur- 
pose of  getting  her  repaired ;  and  after 
the  ship's  going  thereand  completing  her 
repairs  in  Uie  manner  directed  by  the  lat- 
ter offioer,  and  receiving  an  order  firom 
bin  to  convoy  certain  ships  on  her  re- 
turn to  her  former  station ;  while  execu- 
ting such  order,  being  accidentally  sepa- 
rated from  her  convov,  took  a  prize 
within  the  limits  of  the  nag  officer's  com- 
mand in  the  Asiatic  seas,  but  in  the 
course  of  rejoining  her  original  flag  offi- 
cer at  the  Cape :  held  that  the  latter  wus 
not  entitled  to  the  flag  officer's  l-8th 
share  of  the  prize :  his  command  over 
the  ship  being  suspended  while  she  was 
out  of  the  limits  of  his  own,  and  within 
the  limits  of  another  command.  Holmes 
V.  BsBinier^  T.  47  G.  3.  516 

PROMOTIONS. 

1  The  Hon.  Thomas  Erskine  made  Lord 
High  Chancellor,  and  created  a  peer  by 
the  titfe  of  Lord  Erskine,  Ac.  H.  46  G.  3. 

158 

2  Arthur  Piggott  Esq.  made  Attorney-Gen- 
eral, and  knighted.  ib. 

3  Samuel  BomUly  Esq.  made  Solicitor-Gen- 
eral, and  knighted.  ib, 

4  Mr.  Jertfis  made  King's  Coonsel.  ib. 

5  Serjts.  Lens  and  Best  made  King's  Ser- 
ieants,  £.  46  G.  3.  159 

6  Mr.  Hargrove  made  King's  Counsel,    ib. 

7  Mr.  Dauneey  had  a  Patent  of  Prece- 
dence, ib. 

8  Mr.  Thompson,  Mr.  Hart,  Mr.  Martin,  and 
Mr.  Leach,  were  made  King's  Counsel  in 
H.  47  G.  3.  423 

9  Lord  Erskine  resigned  the  Great-Seal, 
which  was  re-delivered  to  Ld.  Eldon,  E. 
47  G.  3.  424 

10  Sir  V.  Oibbs  succeeded  Sir  A.  Piggott  as 
Attorney-General ;  and  Sir  T.  Piumer 
succeeded  Sir  S.  Romilly  as  Solicitor- 
General,  ib, 

11  Mr.  ^orrtrwas  made  a  Master  in  Chan- 
cery in  the  room  of  Sir  W.  W.  Pepys, 
Bart,  who  resigned.  ib, 

12  The  Honourafble  S.  Percival  was  appoint- 
ed Chancellor  of  the  Exchequer,  and  of 
the  Dutchy  of  Lancaster.  ib. 

13  Mr.  Daron  Sutton  received  the  Irish 
Great-Seal,  and  was  created  Lord  Man- 
ners  of  Foston.  ib, 

14  Mr.  Wood  was  made  a  Baron  of  the  Ex- 
chequer, and  knighted.  ib. 

PROPERTY  TAX. 
See  Indictment,  No.  1. 

PUBLICATION. 

See  EVTDXNCB,  No.  1.' 

QUI  TAM. 

It  is  sufficient  in  a  yiii  tarn  action  to  entitle 
the  plea  with  the  names  of  the  parties, 
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'Without  th«  addition  of  ^t  fam,  dbc.  to 
the  plaintiff's  name.  DaU^  qui  tarn  v. 
Beer,  H.  46  G.  3.  157 

RATE— Poor. 
See  Poor,  Otersssrs  of. 

REASONABLE  TIME. 

What  ia  such  is  a  question  of  law  to  be  left 
to  the  jury  under  the  circumstances.  JSn- 
dergon  v.  The  Royal  Exchange  Jissuranee 
Company,  M.  46  G.  3.  26 

RECOVERY  in  former  Action, 
See  Absumfsit,  10. 

REMOVAL,  ORDER  OF. 

See  PooR-RsMOVAL. 

RENT. 
See  Laholoro  and  Tenant,  10, 12. 

RE-ENTRY. 
See  Landlord  and  Tenant,  7. 

REGISTRY  OF  SHIPS. 
See  Ship. 

REMAINDER. 
See  Fins,  1. 

b:evenue. 

See  Horse  Duty. 

REVOCATION,  DEED  OF. 
See  Award,  No.  2. 

RIVER. 

See  Weir. 

SAINT  ALBANS  Paving,  ^.  Act. 
See  Appeal,  2,  3.    iNDicTNENt,  2,  3, 4. 

SALE. 
See  Ship,  1.  or  Vendor  and  Vendee,  1. 

SALVAGE. 
See  Insvrancb,  No.  1. 

The  commander  of  a  stranded  vessel  hav- 
ing by  the  recommendation  of  the  pilot, 
who  came  to  bis  assistance,  sent  to  the 
defendant  on  shore,  till  then  a  stranger 
to  him,  to  send  all  the  help  which  was 
necessary  ;  which  he  accordingly  did  ; 
and  under  his  direction  (but  also  under 
the  inspection  of  custom-house  officers 
attending)  the  goods  were  brought  on 
shore  and  boused  under  the  joint  locks  of 
himself  and  the  collector  of  the  cus- 
toms ;  and  he  paid  all  the  salvors  ;  h«ld 
that  this  constitnted  him  the  agent  of 
tbe  owners,  and  took  the  case  out  of  the 
statute  12  Ann.  st.  2.  c.  18.  s.  2,  for  regu- 
lating the  quantum  of  salvage  by  tbe 
awara  of  three  justices  of  peace  ;  which 


0tattite  only  appUeslo  cases  where  appli- 
cation is  made  by  the  owners,  dbc.  to  cer- 
tasn  public  officers  naned,  and  the  sal- 
vage IS  made  nnder  their  orders.  Baring 
V.  Day,  M.  47  G.  3.  320 

SALE  OF   GOODS— %  Sample, 

Sugars  which  were  in  the  king's  warehouse, 
under  the  locks  of  the  king  and  the  own- 
er, from  whence  they  could  not  be  remov- 
ed till  the  duties  were  paid,  were  ad- 
vertised for  sale  by  amotion  on  the  20th 
September,  when  samples  of  half  a  pound 
weight  from  each  hogshead,  drawn  aAer 
the  sugars  had  been  weighed  and  the  du- 
ties ascertained  at  the  king's  beam,  were 
produced  to  the  bidders  assembled ;  and 
the  auctioneer,  (having  then  before  him 
the  printed  cataiogue  of  sale,  containing 
the  lots,  marks,  and  number  of  hogsheads, 
and  the  gross  weight  of  tbe  sugars,  and 
also  another  written  paper  containing 
the  conditions  qf  sale,  which  latter  he 
read  to  the  bidders,  as  the  conditions  on 
which  -the  suaars  mentioned  in  the  cata- 
logue were  to  be  sold  ;  but  the  two  papers 
were  neither  externally  annexed,  nor  con- 
tained any  internal  rtference  to  each  other,) 
wrote  down  on  the  catalogue  the  name 
of  the  highest  bidder  ana  tbe  sum  bid 
for  the  particular  lots ;  having  first  in- 
formed the  bidders  that  the  duties  were 
not  then  paid,  but  would  be  paid  on  the 
morrow  by  the  seller,  and  aiter  the  bid- 
dings closed  tke  samples  were  delivered  to 
and  accepted  by  the  purchaser,  according 
to  the  usual  practice  at  such  sales,  ov  part 
of  his  purchase,  to  mahe  up  the  quantity 
marked  as  weighed  at  the  king's  beam. 
And  a  fire  having  consumed  the  sugars 
on  the  22d  of  Sejatemher,  before  the  du- 
ties could  be  paid,  and  without  the  default 
of  the  seller :  held, 

1st,  That  at  common  law  this  was  a  sale 
to  chance  the  property  at  the  time  and 
place  of  auction,  though  the  goods  could 
not  be  delivered  till  the  duties  were  paid, 
which  was  known  at  the  time  :  such  being 
the  manifest  intent  of  the  contracting 
parties:  and  consequently  that  the  loss 
tnost  fall  upon  the  buyer. 

2dly,  That  assuming  a  sale  of  goods  by 
auction  to  be  within  the  17th  section  of  the 
statute  of  frauds,  29  Car.  2.  c.  3,  (which, 
whether  it  were  or  not  was  not  now  ne- 
cessary to  be  decided,)  and  therefore  re- 
quiring to  be  evidenced  by  a  memoran- 
dum in  writing  of  tbe  bargain,  signed  by 
the  party  to  be  charged  or  his  authorised 
agent,  except  where  the  buyer  shall  re- 
ceive part  of  the  goods  sold ;  yet  here 
the  delivery  to  and  acceptance  of  the 
samples  by  the  buyer:  which  deliveir 
was  made  as  part  of  the  thing  purchased, 
and  upon  which  tbe  duties  were  paid ; 
at  any  rate  took  the  case  out  of  the 
statute. 

3dly,  It  ^eems  that  taking  sale*  of 
goods  by  auction  to  be  within  tbe  17t' 
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seetioa  of  the  statute,  the  auctioneer  or 
broker,  who  is  a  middle-man,  must  be  ta- 
ken to  be  the  agent  of  both  parties,  so  as 
to  bind  the  purchaser  by  bis  signature. 
Hinde  y.  Whitehouse  and  GaUn^  T.  46 
G.  3.  261 

SAMPLE,  SALE  BY. 

See  Sale  of  Goods. 

SEAMAN. 
See  Bail,  No.  1. 

1  Where  application  had  been  made  for  the 
discharge  of  an  impressed  seaman  before 
the  two  years  of  his  protection  by  the 
Stat.  13  Geo.  2.  c.  17,  were  expired ;  which 
was  then  ineffectual,  because  the  facts 
were  not  verified  with  sufficient  certain- 
ty ;  yet  the  doubt  being  now  removed  by 
another  affidavit,  the  Court  granted  a 
writ  of  hafieas  corpus  for  the  purpose  of 
liberating  him,  though  the  two  years 
were  now  expired.  Ex  parte  Bruce^  M. 
47  G.  3.  307 

3  Seamen  enter  into  articles  to  serve  for 
monthly  wages  on  board  a  ship  '*  bound 
for  the  ports  of  Madeira^  any  of  the 
West  India  islands,  and  JanuUca^  and  to 
return  to  London:"  and  it  is  agreed 
that  they  shall  not  demand  or  be  entitled 
to  their  wages,  or  any  part  thereof,  until 
the  arrival  of  the  ship  at  the  port  of  dis- 
charge, Ac,  ^meaning  London :)  held  that 
though  the  snip  earned  freight  upon  the 
delivery  of  an  outward-  bound  cargo  at 
Madeira,  and  of  another  cargo  taken  in 
at  Madeira  and  delivered  in  the  fVe^ 
Indies  ;  yet  that  being  lost  in  her  passage 
home  in  a  storm,  the  seamen  could  not 
recover  wages  pro  rata  upon  the  outward 
voyage,  by  reason  of  the  express  terms  of 
the  stipulation  respecting  wages.  Apple- 
by y.  Dods,  E.  47  G.  3.  425 

SESSIONS. 

See  Appeal. 
See  Evidence,  No.  5. 

SETTLEMENT— By  Apprenticeship. 

1  The  Sessions  presumed  that  an  inden- 
ture of  apprenticeship  executed  30  years 
before,  and  under  wnicb  the  apprentice 
had  regularly  served  his  time  for  seven 
years,  when  the  indenture  was  given  up 
to  him,  and  proved  to  be  lost,  and  when 
the  parish  in  which  he  was  settled  under 
such  indenture  had  relieved  him  the  last 
12  years,  was  properly  stamped  in  propor- 
tion to  the  apprentice  fee  or  12/.  received 
by  the  master :  although  the  deputy  re- 
gistrar and  comptroller  of  the  stamp-du- 
ties proved  that  it  did  not  appear  in  the 
office  that  any  such  indenture  had  been 
stamped  or  enrolled  during  that  period. 
And  the  judgment  of  the  justices  was 
confirmed  in  B.  R.  JTte  King  v.  The  In- 
hahitanU  of  Long  Buekby,  M.  46  G.  3. 
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2  The  residence  of  an  apprentice  with  his 
grandmother  in  a  different  parish  from  hit 
master  on  account  of  illness,  though  with 
the  consent  of  the  master,  is  not  referable 
to  the  apprenticeship,  so  as  to  gain  him 
a  settlement  in  such  third  parish.  The 
King  V.  Theli^abitants  of  Barmby-in-the^ 
Marsh,  E,  46  G.  8.  182 

3  An  apprentice  to  a  ship-owner  living  at 
A,  gains  a  settlement  by  residing  on  board 
his  master's  ship  for  40  days  in  B.,  while 
the  ship  was  staying  and  trading  there  in 
the  course  of  his  master's  trade  and  em- 
ploy, upon  a  coasting  voyage.  And  if  the 
apprentice  afterwards,  upon  the  bank- 
ruptcy of  his  master,  return  to  A.  where 
he  formerly  resided  with  his  master  as  at 
his  home,  and  finding  that  his  master  had 
absconded,  live  there  with  a  relation, 
without  doing  any  further  service  there 
for  his  master;  such  residence,  though 
for  more  than  40  days  before  his  appren- 
ticeship expired,  will  not  regain  him  a 
settlement  in  A.  The  King  v.  The  In- 
habiUnts  of  Topsham,  T.  46  G.  3.       219 

4  Where  the  master  and  the  father  of  a  boy 
agreed,  under  seal,  that  the  master  should 
teach  the  son  the  art  and  mystery  of 
weaving  for  five  years,  and  find  utensils, 
and  that  the  son  should  receive  half  his 
earning,  and  the  master  the  other  half; 
under  which  the  boy  served  out  the 
time  as  an  apprentice :  held  that  this 
agreement  between  the  father  and  mas- 
ter (to  which  the  son  was  no  party)  not 
binding  the  son,  or  the  father  for  him,  to 
any  service  to  the  master ;  but  the  son's 
service  in  fact  being  merely  voluntary ; 
was  no  apprenticeship  in  point  of  law; 
and  consequently  no  settlement  could  be 

Sained  by  the  son  serving  his  master  un- 
er  such  a  contract.      T%e  King  v.   7%« 
Inhabitants  of  Cron^ford,  M.  47  G.  3.  306 

SETTLEMENT— Cert(/?cflr«. 

Where  one  of  two  churchwardens  was  also 
appointed  overseer  of  the  poor,  a  certifi- 
cate of  settlement  signed  by  both  is  a 
nullity,  and  does  not  prevent  an  appren- 
tice serving  the  certificated  man  in  the 
certificated  parish  from  gaining  a  settle- 
ment therein ;  for  the  certificate  act  8  At 
9  W.  3.  c.  30,  requires  the  certificate  to  be 
under  the  hands  and  seals  of  the  church- 
wardens and  overseers,  or  the  major  part 
of  them,  or  of  the  overseers  where  there 
are  no  churchwardens;  and  there  must 
be  at  least  two  overseers  at  the  time. 
77is  King  v.  The  Inhabitants  of  St.  Mar- 
garet, Leicester,  E.  47  G.  3.  440 

SETTLEMENT— iy  Estate. 
A  sole  next  of  kin  has  such  an  equitable  in- 
terest in  a  leasehold  tenement  of  the  in- 
testate, that  she  gains  a  settlement  by 
residing  40  days  in  the  same  parish  after 
the  intestate's  death,  before  administra- 
tion granted  to  her.  And  it  matters  not 
that  the  widow  of  the  intestate  survived 
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him,  if  she  died  afterwards  without  hav* 
ing  taken  out  letters  of  administration, 
leaving  the  other  sole  next  of  kin  to  the 
intestate.  But  no  settlement  is  gained 
by  the  mere  relation  back  to  the  death  of 
tne  intestate  of  the  letters  of  administra- 
tion when  granted,  taken  out  only  18  dayn 
before  the  next  of  kin  parted  with  her 
interest  in  the  leasehold ;  so  as  to  connect 
a  residence  of  those  18  davs  with  a  resi- 
dence bj  such  next  of  km  in  the  same 
parish  for  more  than  40  days,  after  the 
deaths  of  the  intestate  and  his  widow, 
before  such  administration  granted.  The 
King  V,  The  JnhubitanU  of  HorsUVf  £. 
478.3. 
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SETTLEMENT— JEwirfsncs  of. 


1  Giving  parish  relief  to  a  pauper  within 
the  parish  is  no  eyidence  of  his  settle- 
ment there.  In  the  instance  in  question 
the  relief  was  adminutered  at  one  time 
for  a  fortnight,  and  at  another  time  for  a 
longer  period  in  the  parish  workhouse. 
The  King  y.  J%§  InhaiitanU  of  Chatham^ 
T.  47  G.  3.  615 

2  Hearsay  eyidence  of  the  declaration  of  a 
deceased  father  as  to  the  place  of  birth  of 
his  bastard  child  is  not  admissible  to  prove 
the  birth  settlement  of  such  child.  The 
King  y.  The  JnhabitanU  of  Erith^  T.  47 
G.3.  532 

SETTLEMENT— By  Hiring  and  Serviee, 

1  A  pauper  placed  by  the  parish  with  a  pa- 
risnioner.  upon  an  agreement  between  the 
latter  ana  the  parish  oncers  to  find  board, 
washing,  and  lodging  for  the  pauper  at 
2#.  6d.  per  week,  and  that  the  pauper  was 
to  do  what  he  was  set  about,  does  not 
constitute  the  relation  of  master  and  ser- 
vant between  such  parishioner  and  the 
pauper,  so  as  to  enable  the  latter  to  gain 
a  settlement  as  by  hiring  and  service. 
Neither  does  such  relation  arise  by  impli- 
cation from  a  continuance  of  services  to 
the  parishioner  by  the  pauper  who  con- 
tinued to  live  with  him  as  before,  after 
the  parish  had  refused  any  longer  to  con- 
tinue the  parochial  allowance ',  and  the 
pauper,  who  was  a  Greenuneh  pensioner, 
going  there  twice  a  year  without  asking 
or  receiving  the  leave  of  the  parishioner; 
the  latter,  however,  not  refusing  leave 
when  informed  of  the  other's  goin||(.  The 
King  y.  The  Inhabitants  of  Riektnghall 
Inferior,  E.  46  G.  3.  178 

2  The  pauper  desired  her  mother  to  look 
out  for  a  place  for  her ;  and  the  mistress 
on  the  application  of  the  mother  some 
time  before  Old  Michaelmas,  said  that  she 
would  give  the  pauper  the  same  wages  as 
her  other  servants,  and  wait  till  she  came ; 
but  the  mother  made  no  absolute  agree- 
ment for  her  daughter;  though  she  in- 
formed her  that  she  had  got  a  place  for 
her,  if  she  liked  it.  About  a  week  after 
Old  Michaelmas,  the  mistress  applied  to 
the  pauper  to  know  if  she  likea  to  come 
Vol.  IV.  77 


into  her  service,  and  they  then  agreed  for 
the  first  time  for  certain  yearly  wages, 
(the  same  as  the  other  servants,)  with 
liberty  of  parting  at  a  month*s  wages  or 
warmng.  Held,  that  the  hirinc  com- 
menced only  from  the  day  when  tbie  pau- 
per and  her  mistress  agreed  on  the  terms 
specified,  and  not  from  Old  Michaelmas 
or  before,  when  the  mother  spoke  to  the 
mistress.  And  the  pauper  having  given 
a  month's  previous  noUce  to  quit  at  Old 
Michaelmas-day ;  which  the  mistress  ac- 
cepted, and  procured  another  servant  to 
come  on  that  day ;  when  the  pauper  re- 
ceived her  whole  year's  wages ;  but  upon 
the  mistress  telling  her  that  she  Wanted  a 
week  of  serving  out  her  year,  she  offered 
to  stay  another  week ;  to  which  the  mis- 
tress said  that  it  did  not  signify,  as  she 
had  got  another  servant  in  her  place : 
held,  that  this  was  a  dissolution  of  the 
contract  before  the  end  of  the  year,  by 
the  notice  to  quit  given  and  accepted ; 
and  not  a  mere  dispensation  of  the  ser- 
vice; and  consequentljr  no  settlement 
was  gained  by  such  hiring  and  service. 
The  King  v.  The  Inhabitants  of  Rushall, 
T.  46  G.  3.  222 

3  Five  days  before  the'  end  of  the  year  a 
servant  absented  himself  by  leave  one 
day  from  his  master's  service  to  look  out 
for  another  place ;  and  on  his  return  the 
master  on  some  trivial  pretence  said  he 
should  not  stay  any  longer  in  his  service, 
and  offered  him  a  trifle  less  than  his  whole 
wages,  which  the  servant  reftised ;  but 
was  then  ready  to  have  accepted  his 
whole  wages ;  though  he  would  rather 
have  staid  out  his  year ;  and  immediate- 
ly he  applied  to  a  magistrate  to  oblige  his 
master  either  to  pay  him  the  whole  or  to 
receive  him  into  bis  service  for  the  re- 
mainder of  the  year ;  when  the  magis- 
trate ordered  half  a  crown  to  be  deduct- 
ed ;  and  the  servant  thereupon  hired  him^ 
seljf  to  another  master,  before  his  first  year 
was  out ;  and  after  the  year  received  nom 
his  first  master  his  whole  wages.  Held, 
that  this  was  a  dissolution  of  the  contract 
before  the  end  of  the  year  by  mutual  con- 
sent, signified  on  the  part  of  the  servant 
by  his  entering  into  another  service. 
The  King  v.  The  InhabitanU  of  Leigh, 
T.  46  G.  3.  252 

SETTLEMENT— By  Marriage, 

An  order  of  removal  of  J.  S,  and  B,  his 
wife,  made  upon  the  examination  of  the 
w\fe,  adjudging  that  they  lately  came  in- 
to the  parish  of  K.,  and  are  likely  to  be- 
come chargeable  to  it,  and  were  last  le- 
gally settled  in  M.,  is  good  upon  the  face 
of  it,  and  conclusive  upon  ^the  parish  of 
M.  as  to  the  marriage  and  settlement  of 
the  husband  and  wife ;  so  that  upon  a 
subsequent  removal  of  the  wife,  describ- 
ing her  as  B,  S,  single  woman  frOm  M,  to 
B.y  M.  cannot  shew  in  evidence  that  the 
marriage  was  null  and  void.      2%s  King 
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V.  The  JnkMUnU  qf  Binegar^  £.  46  G. 
3.  180 

SETTLEMENT— By  Qfiee. 

The  appointment  of  a  master  of  a  work- 
hooBe  by  the  parish  officers  and  vestoy, 
pttrsaant  to  the  stat.  9  G.  1.  c.  7,  which 
enables  the  parish  officers  and  parishion- 
ers, Ae,  to  eofiCroet  with  any  person  for 
the  managemtotof  the  poor  in  the  work- 
house, (and  who  did  *  eon  tract  with  the 
paiiper  to  manage  the  poor  in  the  work- 
oouse,  and  teach  the  children  to  spin, 
&o.  at  a  yearly  salary ;  and  after  some 
years  semce  dismissed  him  at  a  quarter's 
notice,)  is  not  a  pmbUe  amniud  ofite  er 
tkmtge  within  the  statute  3  W.  &  M.  c. 
11 .  8.  6»  the  ezeeoting  of  which  for  a  year 
will  confer  a  settlement.  TKt  King  v.  The 
hdiMtantsof  MarshamyH.iSG.B.    83 

8ETTLEMENT--»y  RaHng, 

A  custom-house  officer  who ,  was  rated  for 
his  salary  towards  the  land-tax,  and  in 
fact  paid  the  rate  himself,  though  the 
money  was  either  given  to  him  before- 
hand for  the  purpose,  or  allowed  to  him 
afterwards  by  the  collector,  pains  a  set- 
tlement in  the  parish  in  which  he  is  so 
rated  and  pays.  The  King  v.  7%s  JnkaH- 
ianU  ofJizmavihy  £.  47  G.  3.  464 

SET  OFT. 

The  plaintiff  is  entitled  to  set  off  interlocu- 
tory costs  in  the  same  cause,  payable  by 
him  to  the  defendant,  af^inst  the  debt 
and  costs  recoyered  by  him  on  the  final 

.  result  of  the  cause ;  notwithstanding  the 
objection  of  the  defendant's  attorney  on 
the  ground  of  his  iien,  which  only  at- 
taches on  the  general  result  of  the  costs, 
dw.  of  the  cause.  HowM  ▼.  Harding^ 
E.  47  G.  3.  4S4 

SEWERS. 

By  itat.  33  H.  8.  c.  5,  the  jury  hj  whom 
a  presentment  is  made  to  commissioners 
or  sewers,  concerning  what  lands  are 
within  a  level  and  subject  to  a  certain 
rate,  ought  to  be  summoned  by  the  she- 
riff/rom  the  body  of  the  coviUry,  in  pur- 
suance of  a  precept  directed  to  nim  trom 
the  commissioners  for  that  purpose.  And 
a  presentment  made  by  a  standing  jury, 
constituted  according  to  ancient  usace, 
originally  returned  by  the  sheriff,  at  the 
commencement  of  every  new  commission 
of  sewers,  from  certain  parishes  or  dis- 
tricts, composed  of  land  owners  there, 
interested  in  disclaiming  the  general 
charges  of  the  level,  which  Jurymen  act- 
ed for  life,  unless  removed  ror  cause,  and 
only  the,/vrsmitn  of  whom  was  summon- 
ed oy  the  sheriff  on  the  particular  occa- 
sion, which  foreman  thereupon  conven- 
ed the  other  junrmen  :  is  illegal  and  void 
and  the  want  or  jurisdiction  of  such  pre- 
senting jury  cannot  be  waved  by  travera- 


IBM  their  presentment  and  going  to  trial 
before  another  jury  properly  returned 
from  the  body  of'^the  country,  by  whom 
such  presentment  was  confirmed.  The 
presenting  jury,  ailer  being  sworn  and 
•  charged,  must  also  prosecute  their  inqui- 
ry upon  hearing  evidence  on  oath  before 
the  commissioners  tit  otrui,  and  make 
their  presentment  thereon,  and  not  upon 
information  collected  in  po-i'i  without 
oath.  The  King  v.  The  Commissionerg 
of  Sey>ers  for  the  County  qf  Somerset^  H. 
is  G.  3.  4(1 

SHERIFFS. 

Sis  fiA.IL-B01ID. 
SHIP. 

1  Where  the  lenl  title  to  a  ship  remained 
for  a  month  after  the  sale  in  the  vendors, 
upon  the  face  of  the  re|pster,  by  reason  of 
the  vendee  having  omitted  for  so  long  to 
deliver  a  copy  of  the  indorsement  of  the 
transfer  on  tne  orisinal  certificate  of  regis- 
try to  the  proper  officer  authorised  to  make 
registry,  &c.  pursuant  to  the  stat.  34  G. 
3.  c.  60.  s.  15 ;  yet  the  vendors  sre  not 
liable  during  that  interval  for  repairs  or- 
dered by  the  captain,  under  the  airection 
of  the  vendee,  (who  for  this  purpose  must 
be  considered  as  a  stranger  to  the  legal 
owners,)  and  consequenUy  had  no  au- 
thority express  or  implied  to  bind  them. 
Young  V.  Brander,  M.  47  G.  3.  299 

2  Though  a  bill  of  sale  for  transferring  the 
property  in  a  ship  bv  way  of  mortgage 
may  be  void  as  such  for  want*of  reciting 
the  certificate  of  registry  therein,  as  re- 
quired by  stat.  26  Geo.  3.  c.  60.  s.  17,  yet 
tne  mortgagor  may  be  sued  upon  his  per- 
sonal covenant  contained  in  tne  same  in- 
strument for  the  repayment  of  the 
money  lent.  Kerrison  v.  Cole,  H.  47  G.^ 
3.  395 

3  The  sUt.  34  G.  3.  c.  68.  s.  15,  reciting 
that  by  the  laws  in  force,  upon  any  alter- 
ation of  property  in  any  vessel  in  the 
same  port  to  which  she  belonjrs,  an  in- 
dorsement on  the  certificate  of  registrr 
is  required  to  be  made ;  enacts  that  such 
indorsement  shall  be  made  in  the  form 
therein  expressed,  and  shall  be  signed  by 
the  vendor,  4^.  and  a  copy  of  such  in- 
dorsement shall  be  delivered  to  the  regis- 
tering officer ;  or  otherwise  the  sale  shall 
be  utterly  null  and  void ;  and  such  officer 
is  required  to  make  entries  thereof  on  the 
affidavit  on  which  the  original  certificate 
was  obtained,  and  in  the  book  of  registry, 
and  to  give  notice  thereof  to  the  com- 
missioners of  customs.  Then  s.  16,  pro- 
vides that  if  anv  vessel  shall  be  at  sea, 
or  absent  from  the  port  to  which  she  belongs 
when  such  alteration  in  the  property  shall 
be  made ;  so  that  an  indorsement  on  the 
certificate  cannot  be  made;  (assuming 
that  the  certificate  is'alwaj^s  with  the 
ship ;)  then  it  substitutes  a  bill  of  sale  to 
be  made  in  lieu  of  the  indorsement  on  the 
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certificate ;  requiring  the  same  delivery 
of  a  copy,  and  the  same  entries  and  no- 
tice thereof  as  were  required  for  the  in- 
dorsement of  the  certificate  by  the  prior 
section;  bat  that  within  ten  days  after 
the  vessel's  return  to  her  port,  the  indors- 
ment  on  the  certificate,  &c.  shall  be 
made ;  as  before  required.    Held  that  the 

Erovisions  of  the  two  sections  compre- 
end  every  transfer  of  property  in  a  ship ', 
and  that  a  bill  of  sale  executed  by  a  sole 
owner  of  a  vessel  belonging  to  the  port 
of  Sunderland  to  a  vendee  residing  in 
London,  at  a  time  when  the  vessel  was 
in  the  port  of  London,  was  void,  for  want 
of  complying  with  the  requisites  of  one 
or  other  of  those  sections;  neither  of 
them  having  been  complied  with :  and 
that  it  was  not  sufficient  for  the  vendee 
to  have  complied  with  the  requisites  of 
the  Stat.  7  &  8  W.  3.  c.  22.  s.  21,  which 
requires  a  registry  de  novo  upon  any  trans- 
fer of  property  to  another  port,  and  that 
the  former  certificate  shall  be  delivered 
up  to  be  cancelled.  Uayton  v.  Jackson^ 
T.  47  G.  3.  520 

SIMONY. 

A  chapel  in  the  township  of  P.  was  en- 
dowed in  1428  by  a  deea  executed  by  the 
then  impropriator  of  the  rectory,  the 
then  vicar,  and  the  inhabitants  of  the 
township,  and  confirmed  by  the  dioce- 
san ;  whereby  in  consideration  of  a  yearly 
payment  to  the  vicar,  it  was  provided 
that  the  curate  of  the  chapel  should  re- 
ceive all  the  tithes  due  to  the  vicar  from 
the  said  inhabitants,  and  should  be  ap- 
pointed by  them  ;  under  which  deed  they 
continued  to  exercise  the  power  of  ap- 
pointment and  presentation.  In  1797  an 
act  passed  for  inclosing  open  lands  in  the 
township,  in  which  it  is  stated,  as  a  mat- 
ter of  doubt,  whether  the  curate  were 
entitled  to  the  small  tithes  or  to  a  modus 
in  lieu  of  tithes,  the  decision  of  which  is 
left  untouched  by  the  act.  In  1801,  upon 
a  vacancy,  the  inhabitants  appointed  and 
presented  a  curate  upon  an  agreement 
signed  by  him  and  the  principal  inhabi- 
tants, wherein  they  state  that  he  is  ap- 
pointed to  the  curacv,  &c.  and  to  tkt 
money  payment  of  40{.  8#.  2(2.  annuaUy 
payable  out  of  the  lands  and  heredita^ 
ments  in  P.  in  right  of  the  said  curacy, 
together  with  surplice  fees,  and  aXL  other 
profits,  privileges,  and  apnurtenanees  to 
the  same  belonging  and  of  rivht  payable. 
That  the  inhabitants  considering  that 
sum  not  sufficient  for  the  proper  support  of 
the  curate  had  voluntarily  agreed  with 
him  to  pay  a  further  annual  sum  of  292. 
11«.  lOd.,  with  a  proviso  that  it  <*  shall 
not  in  any  respect  alter  the  money  pay- 
ment of  401.  8s.  2d.  wheretoith  the  said 
lands  are  and  have  beemiut  iimxMORiAt 
charged  in  rij^ht  of  the  said  church,** 
Held  that  this  agreement,  entered  in- 
to for  the  purpose  of  restraining   the 


then  curate  irom  assertiiig  his  claim  to 
the  small  tithes  by  due  course  of  law,  and 
furnishing  evidence  against  his  successors, 
was  simoniaeal,  and  the  presentation  made 
thereon  void ;  and  the  right  of  presenta- 
tion having  thereupon  devolved  on  the 
crown  by  stat.  31  Eliz.  c.'6.  s.  5,  whose 
presentee  had  been  licensed  by  the  ordi- 
nary, a  mandamus  to  the  ordimtir  to  li- 
cense another  curate  subse<^uently  ap- 
pointed and  presented  by  the  inhabitantS| 
who  had  given  notice  of  having  with- 
drawn their  former  nomination  and  pre- 
sentment, and  cancelled  the  aj^reement, 
was  denied ;  and  the  rnle  was  discharged 
with  costs.  The  King  v.  The  Bishop  of 
Oxford,  T.  46  G.  3.  279 

SLANDER. 

1  Where  special  damage  is  necessary  to 
sustain  an  action  for  slander,  it  is  not  suf- 
ficient to  prove  a  mere  wrongful  act  of  a 
third  person  induced  by  the  slander,  such 
as  that  he  dismissed  the  plaintiflT  ftom  his 
employ  before  the  end  of  the  term  for 
which  they  had  contracted ;  but  the  spe- 
cial damage  must  be  a  legal  and  natural 
consequence  of  the  slander.  Vicars  v. 
IFUcox,  M.  47  G.  3.  295 

2  In  slander  the  plaintiff  averred  that  he 
had  in  due  manner  put  in  his  answer  on 
oath  to  a  bill  filed  against  him  in  the 
Court  of  Exchequer  by  the  defendant, 
(but  did  not  proceed  to  aver  any  colloqui- 
um respecting  that  answer  with  i^eference 
to  which  the  words  were  spoken  ;)  and 
then  alleged  that  the  defendant  said  of  him 
that  he  yim  forsworn;  innuendo,  that  the 

Klaintiff  had  perjured  himself  in  what 
e  had  sworn  %n  his  aforesaid  answer  to 
the  bill  so  filed  against  him :  held  that 
this  innuendo  could  not,  without  the  aid 
of  such  a  colloquium,  en  large  the  sense 
of  the  words,  by  referring  them  to  the 
answer  averred  in  the  prefatory  part  of 
the  declaration  to  have  been  put  in. 
Hawkes  v.  Hawkey,  E.  47  G.  3.  483 

SOUTHWARK. 
See  Court  or  RxquxsTs,  1. 

SPECIAL  DAMAGE. 
See  EvxDmcB,  13,  or  Slaitoir,  1. 

SPECIAL  VERDICT. 
See  Plxadiho,  17. 

STAMP. 

1  The  Sessions  presumed  that  an  indenture 
of  apprenticeship  executed  30  years  be- 
fore, and  under  which  the  apprentice  had 
regularly  served  his  time  for  seven  years, 
when  the  indenture  was  given  up  to  him, 
and  proved  to  be  lost,  and  where  the  par- 
ish in  which  he  was  settled  under  such 
indenture  had  relieved  him  the  last  12 
years,  was  properly  stamped  in  projK>rtioD 
to  the  apprentice  Me  of  IfU,  received  by 
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the  matter ;  althoogb  the  depaty  reps- 
trar  and  comptroller  of  the  stamp  duties 
proved  that  it  did  not  appear  in  that  of- 
fice that  aoY  such  indenture  had  been 
stamped  or  inroUed  durin|j  that  period. 
And  the  judgment  of  the  justices  were 
confirmed  in  B.  R.  The  Kmg  ▼.  Tlu  /n- 
habUants  of  Long  Bueklm,  M.  46  G.  3. 29 
S  A  guaranue  in  writing  for  the  payment 
of  goods  thereafter  to  foe  purchased  by  a 
third  person  to  a  certain  amount,  is  with- 
in the  exception  of  the  stamp  acts,  **  a 
contract  for  or  relating  to  the  sale  of 
goods,"  and  need  not  be  stamj>ed,  War- 
rington ▼.  Furbor,  H.  47  G.  3.  399 

3  Goods  and  specie  to  a  certain  amount 
having  been  insured  by  a  policy  on  ship 
or  ships  which  should  sail  on  the  voyage 
insured  between  the  Ist  of  October  1799 
and  the  Ist  of  June  1800 ;  a  memoran- 
dum written  on  the  policy  on  the  11th  of 
June  extending  the  time  of  sailing  to  the 
Ist  of  August  1800,  does  not  require  a 
new  stamp ;  being  within  the  13th  sec- 
tion of  the  Stat.  35  Geo.  3.  c.  63,  which 
provides  that  the  act  imposing  the  stamp 
shall  not  extend  to  prohibit  the  making 
any  lawfbl  alteration  in  the  terms  or  con- 
ditions  of  any  policy,  <&c.  Kensington  v. 
Jnglis,  H.  47  G.  3.  413 

4  A  policy  effected  on  '<  ship  and  outfit^*' 
on  a  voyage  upon  the  Southern  Whale 
Fishery  out  and  home,  cannot  be  altered 
by  consent  afler  the  ship  sails  and  the  risk 
attaches,  to  an  insurance  on  '*  ship  and 
goods f'*  without  a  new  stamp;  out-fit^ 
the  subject  matter  of  insurance,  being 
essentially  different  in  such  a  voyage  from 
goods  ;  and  therefore  not  within  the  ex- 
ception of  the  Stat.  35  Geo.  3.  c.  63.  a.  13, 
which  enables  alterations  to  be  made  in 
the  terms  or  conditions  of  a  policy  with- 
out having  a  new  stamp,  so  that  the 
thing  insured  remains  the  property  of  the 
same  persons,  &c. 

It  seems,  however,  that  shifting  or  suc- 
cessive cargoes  on  board  the  same  ship 
in  the  course  of  the  same  adventure, 
(as  in  the  African  and  other  trades)  out 
and  home,  may  be  covered  by  an  insur- 
ance on  goods,  HiU  v.  PaUen^  E.  47  G. 
3.  459 

STATUTE. 
See  Bankrupt,  13. 

An  inclosure  act  having  directed  that  the 
allotments  made  by  the  commissioners 
should  forever  remain  for  the  benefit  of 
the  appointees  :  held  that  an  award  and 
assignment  of  the  herbage  of  a  certain 
close  to  the  surveyors  of  the  hichwavs 
and  their  successors^  for  the  benefit  of  the 
parish  of  S.,  though  bad  as  a  common 
law  conveyance,  the  appointees  not  being 
a  corporation,  was  yet  good  as  a  parlia- 
mentary declaration  of  the  persons  enti- 
tled to  take ;  the  aame  as  if  the  terms  of 
the  award  had  been  specifically  enacted. 
And  the  lord  of  the  manor,  in  whom  the 


fee  of  the  soil  remained,  is  a  trustee  for 
the  surveyors  of  the  highways  for  the 
time  being.  Johnson  v.  Hodgson^  M.  47 
G.3.  3X3 

STATUTES. 

John, 

Magna  Charta^  c.  23.  (Weirs.)  95 

EdUfard  TV, 
12.  c.  7.  (Weirs.)  95 

Henry  VII. 

3.  c.  10.  (CosU.)  68 

4.  c.  24.  (Remainder-man.    Entry.)     539 

Henry  VIII. 

22.  e  5.  (Bridges.)  274 

23.  c.  5.  (Sewers.)  40 


Edward  VI. 
2  &  3.  c.  13.  (Tithes.) 

Elizabeth, 

13.  c.  7.  (Bankrupt.) 

31.  c.  6.  (Benefice.    Simony.) 

43.  c.  2.  (Overseers  of  Poor.) 

c.  6.  (CosU.    Certificate.) 
5.  c.  9.  (Witness.    Expences.) 
13.  c.  5.  (Fraudulent  Conveyance. 

c.  20.  (Benefice.) 
18.  c.  3.  (Bastardy.) 

c.  5.  (Usury.) 
31.  c.  3.  (Outlawry.  Bail.) 
43.  c.  2.  (Overseers  of  the  Poor.) 
(Rate.) 

c.  4.  (Charitable  uses.^ 

c.  6.  (Costs.) 


373 


36 

280 

9,104 

278 

436 

)  514 
397 
378 
463 
527 

441,479 
494 
390 
428 


Jamas  1. 

I.e.  15.  (Bankrupt.)  36,71 

3.  c.  8.  (Costs  in  Error.)  271 

7.  c.  21.  (Customary  and  Copyhold 

Decrees.)  199 

21.  c.  16.  (Limitation..  Ejectment.)  148 

c.  19.  (Bankrupt.)  80 

1.  c.  15.  (Bankrupt.    Witness.)  434 

3.  c.  8.  (Writ  of  error.    CosU.)  399 

Charles  II. 

12.  c.  18.  (Navigation.)  213 

13.  St.  2.  c.  2.  (CosU  in  Error.)  271 
13  &  14.  c.  12.  (Overseers  of  Poor.)  105 
15.  c.  7.  (Navigation.)  214 
16  &  17.  c.  8.  (CosU  in  Error.)  271 
2SISl23.c,  26.  (Navigation.)  214 

c.  29.  (CosU.)  154 
25.  c.  7.  (Navigation^  214 
29.  c.  3.  (Statute  of  Frauds.  Occupan- 
cy.) 91.  (Will.)  148 
13  &  14.  c.  12.  (Poor,  Overseers.)  479 
16  A  17.  c.  8.  (ttrov,  CosU.)  424 
22  dt  23.  c.  9.  (CosU.)  423 
29.  c.  7.  s.  6.  (Process  on  Sunday,) 

WilUam  and  Jfory,  and  WiUiam. 

3,  c.  11.  (Sett]ement--by  Office.)  83 
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e.  14.  (DeviiM  of  Lind.)  66 

6  &7.C.  11.  (CoiiTietion.    Swearing.) 

7  &  8.  c.  22.  (Navigation.)  215 
9  A  10.  c.  15.  (Award.)  283 

10  4b  11.  c.  23.  (Certificate  of  Ezemp* 
tion  from  Parish  Offices.)  86 

3.  e.ll.  (Settlement.)  464 
4  &5.  c.  18.  (Bail.    Outlawry.)           527 

7  &  8.  o.  22.  8.  21.  (Ship  register.)       520 

8  d&  9.  e.  11 .    (Assigning  breaches 

on  bond,  Ac.)  439 

c.  30.  (Certificate  of  settlement.)  440 

9  A  10.  c.  15.  (Award.)  601 
c.  41.  (Naval  stores.).  318 

•«1tlM. 

1.  St.  1.  c.  18.  (Bridges.)  277 

4.  c.  16.  (Costs.    Certificate.)  272 

5.  c.  14.  (Game.  Penal  AcUon.)    242 

6.  c.  16.  (Broker.  London  Duty.)    139 
12.  St.  2.  c.  18.  (Salvage.)  320 

George  I. 

5.  C.24.  (Bankrupt.)  207 

7.  c.  31.  (Baokrapt.)  206, 207 
9.  c.  7.  ^Workhouses.)  83.  (Poor  Re- 
moval.   Appeal.)  257 

9.  c.  22.  (Burning  stacks.)  370 

11.  c.  4.  (Mandamus  to  elect.)  412 

12.  c.  29.  (Affidavit  of  bail.)  455 
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C.36. 

c.  31. 

c.  8.  (1 

c.  17. 

C.40. 

c.  19. 

C.47. 
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C.33. 

c.  19 

c.  11. 


George  II. 

(Insolvent  Debtors.)  47 

(Insolvent  Debtors.)  49 

(Ejectment.    Rent  in  Arrear.) 

173 
(Bankrupt.) 
(Insolvent  Debtors.) 
(Bridges.) 


79,207 

49 

277 

91 

77 

Commitment.)  179 


(Occupancy.) 

(Bankrupt) 

(Apprentice. 

(Insolvent  Debtors.)  48 

(Seamen *s  wages.)  426 

(BasUrdy.)  378 

Stock-jobbing.)  427 

(Seamen.    Impress.)  307 

(Naval  stores.)  318 

(Labourers.    Jurisdiction.)  344 

(Southwark  Court  of  Re- 

.)  307 

(Middlesex  Court.)  308 

(Salvage.)  328 

(Servanu  in  husbandry.)  346, 349 


George  III. 

2.  c.  19.  (Game.  Penal  Action.)  242 
13.  c.  80.  (Game  Penalty.  Douiner.)  249 
17.0.26.  (Annuity.)  247 

23.  c.  92.  (Birmingkam  Canal.)  177 

28.  c.  52.  (Election  Committee.    Costs.) 

32.  c.33.  (Seamen.    Arrest.)  19? 
c.  80.  (WyrUy  Sl  EsnngUm  Canal.)  176 

33.  c.  42.  (WkiUt^U  Fishery.)  167 
39.  c.  3.  (UlvertUme  Inelosure.)              228 


39  A  40.  e.  104.  (IrfmiMi  Conrt  of 

Requests.)  30, 139 

42. 0.  38.  (Malt  Conviction.)  186 

c.  3.  (Egton  Inelosure.)  228 

43.  c.  99.  (Property  Tax.    Collector.)    105 

c.  122.  (Property  Tax.    Collector.)  106 

44  0. 108.  (Insolvent  Debtors.)  49 

8.  c.  3.  (Bridlington  inelosure  act.)       312 

13.  c.  78.  (Highway.)  469 

23.  c.  58.  (Stamp.)  400 

25.  c.  61.  (Horse  duty.)  553 

26.  c.  60.  (Ship  register.)  395,  522, 

523 

34.  c.  68.  (Ship  register.)         299,  396,  620 

35.  c.  63.  (Policy  stamp.)  413,  459 
37.  c.  73.  (Seamen's  wages.)  426 
39.  c.  69.  {West  India  docks.)  302 
39  &  40.  c.  89.  (Naval  stores.)                318 

c.  104.  (London  Court  of  RequesU.) 

398,  442,  447 
c.  70.  (Insolvent  debtors.)         319,373 


41.  c.  70.  (Insolvent  debtors.)         319,  373 

42.  c.  76.  (Police  magistrates.)  546 
c.  85.  (Misdemeanors  abroad.)  309 
0. 119.  (Illegal  lotteries.)                  546 

43.  c.  161.  (Horse  duty.)  552 

44.  c.  (St,  Mhans  regulating  act.)  313 
c.  54.  (Volunteers.  Arrest.)  341 
c.  96.  (Hone  duty.)                           551 

45.  c.  13.  (Horse  duty.)  562 

46.  0. 108.  (Insolvent  debtors.)        373, 567 

STOCK  BROKER. 
8ee  Broker,  No.  2. 
STOCK-JOBBING. 

The  defendant  being  indebted  to  the  plain- 
tiff in  486<.  4«.  &.,  for  which  he  was 
sued ;  and  the  plaintiff  wishing  to  invest 
the  amount  of  the  debt  in  stock  on  the 
19th  of  Jfovtmber  1803,  when  the  same 
would  have  purchased  908/.  16s.  7d. 
stock ;  in  consideration  of  forbearing  his 
action  and  demand  till  the  19th  of  JVooem- 
her  1804,  takes  bond  from  the  defendant, 
conditioned  for  the  transfer  by  him  to  the 
plaintiff  on  that  day  of  908/.  16s.  Id, 
stock,  with  such  interest  as  the  same 
would  have  produced,  as  such  stock,  in 
the  mean  time :  held  that  this  was  nei- 
ther usurious,  nor  witbin'the  prohibition 
of  the  stock  jobbing  act  7  G.  2.  o.  6.  Mad* 
dock  V.  RundMiU,  E.  47  G.  3.  427 

SUNDAY. 
Set  Practici,  24. 

SUPERSEDEAS. 
Set  Error,  Writ  of,  11. 

SURGEON. 
An  action  on  the  case  lies  against  a  snrceon 
for  gross  i^orance  and  want  of  skill  in 
his  profession,  as  well  as  for  negligence 
and  carelessness,  to  the  detriment  of  a 
patient:  thouch  if  the  evidence  be  of 
necligence  only}  which  was  properly 
left  to  the  jury,  and  negatived  by  them ; 
the  Court  will  not  grant  a  new  trial,  be- 
cause the  jory  were  directed  that  want  of 
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•kill  alone  wooM  not  sntCain  the  aetion. 
SMrsy.Pr«iKte«,£.47G.3.  448 

TAXES. 
See  HoBBS  Dutt. 

TENANT. 
Se§  Lardlord  akd  Txhaht. 

TENDER. 

A  plea  of  tender  after  the  day  of  payment 
of  a  bill  of  exchange,  and  b^ore  action 
brought,  is  not  good ;  though  the  defend- 
ant aver  that  he  was  always  ready  to  pay 
from  the  time  of  the  tender,  and  that  the 
sum  tendered  was  the  whole  money  then 
due,  owinc,  or  payable  to  the  plaintiff,  in 
respect  of  the  bill,  with  interest,  from 
the  time  of  the  default, /or  tkt  damages 
sustained  by  the  plaintiff  by  reason  of  the 
non-performance  of  the  promise.  Hume 
▼.  PeplM,  H.  47  G.  3.  367 

TENURE. 

1  One  may  hold  the  prima  tonsura  of  land 
as  eopykald^  and  another  may  have  the 
soil  and  every  other  beneficial  enjoyment 
of  it  as  freehold.  A  nd  ancient  ad  missions 
of  the  copyholder,  and  those  under  whom 
he  claims  the  land,  by  the  description  of 
••  tres  acres  prati,"  may  be  construed  only 
to  carry  the  prima  tonsura,  if  in  fact  they 
have  enjoyed  no  more  under  such  admis- 
sions, while  another  has  had  the  after- 
crop, and  has  cut  the  trees  and  fences, 
scoured  the  ditches,  repaired  the  fences, 
and  kept  the  drains;  though  the  copy- 
holder may  have  paid  all  the  rates  and 
taxes;  which  was  in  his  own  wrong. 
Srammer^v.  I>»»m,H.46  0.  3.  97 

2  The  freehold  of  an  estate,  parcel  of  a  ma- 
nor, and  demiseable  only  by  the  licence 
of  the  lord,  passing  by  surrender  and  ad- 
mittance, to  which  the  tenant  was  admit- 
ted by  the  description  of  a  customary 
tenement,  habendum  to  her  and  her  heirs, 
tenendum  of  ahe  lord  by  the  rod  accord- 
ing to  the  custom  of  the  manor,  by  the 
accustomed  rent,  suit  of  court,  customs 
and  other  services,  is  in  the  lord  and  not 
in  the  tenant ;  though  not  holden  ad  vo- 
luntatem  domini.  But  such  an  estate, 
whether  strictly-  copyhold  or  not  to  all 
purposes,  may  well  pass  under  the  de- 
scription of  copyhold  in.  a  will ;  the  inten- 
tion to  pass  it  under  that  description  be- 
ing apparent.  Doe  d.  Cook  ana  Wife  v. 
Danvers,  H.  46  G.  3.  142 

3  Where  the  tenants  of  a  manor,  formerly 
belonging  to  a  monastery,  holding  hy  bor» 
der  service^  and  the  defence  of  Tynemouth 
Castle^  under  copy  of  court  roU^  and  whose 
estates  passed  by  surrender  and  admit' 
tanee,  shewed  in  evidence  by  surrenders 
as  far  back  as  they  existed  in  writing ;  by 
admissions  from  tne  17th  Eliz.  to  the  I4th 
Car.  1 ;  by  Exchequer  decrees  between 


the  lords  and  tesanti  in  the  times  of 
Eliz.  aind  Jac.  1;  and  by  an  inquisition 
of  the  jury  at  the  court-baron  of  the  lord 
in  the  2d  of  Jac.  2 ;  that  they  were  copy- 
holders of  inheritance^  with  fines  certain^ 
holding  according  to  the  custom  of  hus- 
bandry of  the  manor  J  (or  according  to  the 
custom  of  the  manor  generally,)  without 
stating  them  to  hold  at  the  tmll  of  the 
lord:  admitting  this  evidence  to  outweigh 
proof  of  minister's  accounU  in  the  30th 
and  31st  Hen.  8;  a  grant  of  the  manor 
from  the  crown  in  the  9th  Car.  1,  includ- 
ing these  estates  under  the  name  of  tsne- 
ments  of  husbandry;  subsequent  mesne 
conveyances  reserving  the  coal-mines, 
&c.  in  certain  districts ;  and  admissions 
from  1663  to  1777  (including  admissions 
of  the  several  tenants  to  the  estate  imme- 
diately in  question ;)  in  all  which  thev 
were  sUted  to  hold  at  the  will  of  the  lord^ 
as  well  as  according  to  the  custom  of  hus- 
bandry of  the  manor f  Slc.  :  yet  as  there 
was  evidence  for  more  than  a  century 
past  that  the  lord  had  leased  the  coal  and 
lime-stone  under  the  copyhold  lands  in 
different  parts  of  the  manor,  and  had  re- 
ceived rent  for  the  same ;  and  that  the 
lessees  of  the  lord,  and  not  the  tenants, 
had  taken  the  coal  and  lime-stone ;  held 
that  such  acts  4^  ownership  explained  the 
nature  of  the  tenure,  according  to  the  cus- 
tom of  husbandry  of  the  manor,  &c.  and 
shewed  in  aid  of  the  other  evidence,  that 
the  freehold  was  in  the  lord,  and  not  in 
the  tenanU.  And  at  any  rate,  the  evi- 
dence preponderating  so  much  in  favour 
of  the  lord,  the  Court  would  not  disturb 
a  verdict  given  for  him.  Brown  v.  Raw- 
l«n«,  T.  46  G.  3.  195 

TIME,  LENGTH  OF. 
See  pRxsuMPTioH.    Riasonabls  Timb. 

Under  ancient  deeds  recognizing  a  right  in 
the  owner  of  an  estate  to  have  a  weir 
across  a  river  for  taking  fish,  if  it  appear 
that  such  weir  was  heretofore  made  of 
brush-wood,  through  which  it  is  possible 
for  the  fish  to  escape  into  the  upper  part 
of  the  river,  he  cannot  convert  it  into  a 
stone  weir,  whereby  the  possibility  of  es- 
cape throuffh  the  weir  is  debarred ; 
though  in  nood  times  the  fish  may  still 
overleap  it.  The  enhancing,  straitening, 
or  enlarging  of  an  ancient  weir,  as  well  as 
the  new  erection  of  one,  for  the  purpose 
of  stopping  fish  in  their  passage  op  a 
river,  is  treated  as  a  public  nuisance 
by  Magna  CharU,  e.  23,  and  12  Ed.  4.  c. 
7 :  and  the  right^  to  convert  a  brush- 
wood into  a  stone  weir,  is  not  evidenced 
by  shewing  that  40  years  ago  two-thirds 
of  it  had  been  so  converted,  without  in- 
terruption ;  the  action  for  the  injury  hav- 
ing been  brought  within  20  years  after 
the  remaining  third  part  was  so  convert- 
ed.    WeU  V.  Hornby,  CUrk,  H.  46  G.  3. 
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TITHE. 
In  an  action  on  the  atat.  3  &  3  Ed.  6.  c.  13, 
for  the  treble  value  of  tithe  corn  omitted 
to  be  set  out,  it  is  not  enough  for  the  de- 
fendant to  shew  the  existence,  m  fmtt^  of 
a  custom  in  the  parish  to  set  out  the  llth 
instead  of  the  10th  mow  ;  for  the  validi- 
ty, as  well  as  existence  of  such  a  custom 
is  properly  triable  in  this  form  of  action, 
thougn  penal  in  its  nature ;  being  given 
to  the  party  grieved,  and  his  onlv  remedy 
at  common  law  for  subtraction  of  the  tithe 
due  to  him.  PhUlips  v.  Davies.  H.  476. 
3.  372 

TITLE. 
See  Statute,  1. 

TRADE. 

See  CoviNAHT,  5.    (With  Enemy.) 

See  IiisvBAFCx,  8. 

1  Where  a  licence  to  trade  with  an  enemy, 
granted  abroad,  bad  been  returned,  after 
being  used,  to  the  secretary  of  the  cov- 
emor  by  whom  it  was  issued,  who  had, 
as  he  believed,  thrown  it  aside  amongst 
the  waste  papers  of  his  office,  and  did 
not  know  what  was  become  of  it;  having 
afterwards  searched  for,  but  not  recol- 
lecting the  finding  it,  and  thinking  that 
he  had  not  found  it;  this  is  reasonable 
and  probable  evidence  of  the  loss  of 
such  licence,  so  as  to  let  in  parol  evidence 
of  its  contents  :  the  paper  not  being  con- 
sidered as  of  anv  further  use  at  the  time  ; 
and  the  witness  attention  not  having  been 
then  called  particularly  to  the  circum- 
stances. And  the  witness  may  speak  to 
the  contents  of  the  licence  from  memory, 
though  he  had  made  an  entry  of  it  in  his 
memorandum-book  for  the  private  infor- 
mation of  himself  and  the  covemor ; 
which  book  was  not  produced,  he  having 
given  it  to  the  governor,  who  was  gone 
abroad  without  returning  it  to  him  :  for 
such  book,  if  in  court,  would  not  have 
been  evidence  per  se ;  but  could  only  have 
been  used  by  the  witness  to  refresh  his 
memory.  Kensington  v.  Inglis^  H.  47  G. 
3.  413 

2  Goods  and  specie  to  a  certain  amount 
having  been  insured  by  a  policy  on  ship 
or  ships  which  should  sail  on  the  voyage 
insured  between  the  Ist  of  October  1799 
and  the  Ist  ofJtme  1800 ;  a  memorandum 
written  on  the  policy  on  the  llth  June^ 
extending  the  time  of  sailing  to  the  Ist 
of  August  1800,  does  not  require  a  new 
stamp;  being  within  the  13th  sect,  of  the 
Stat.  35  G.  3.  c.  63,  which  provides  that 
the  act  impo8in|(  the  stamp  shall  not  ex- 
tend to  prohibit  the  makmc  any  lawful 
alteration  in  the  terms  or  conditions  of  anv 
policy^|  dtc.  io, 

3  Where  a  certain  trading  with  an  alien  en- 
emy for  specie  and  goods  to  be  brought 
from  the  enemy's  country,  in  his  ships 
into  our  colonial  porta,  was  licensed  by 


the  king'a  authority;  held  that  an  in- 
surance on  the  enemy's  skip^  as  well  as  on 
the  goods  and  specie  put  on  board  for  the 
benefit  of  the  BriHsk  subiects,  was  inci- 
dentally legalized  ;  and  that  it  was  com- 
petent for  the  BriHsk  a^ ent  of  both  par- 
ties, in  whose  name  the  insurance  was  ef- 
fected, to  sue  upon  the  policy  in  time  of 
war ;  the  trust  not  contravening  any  rule 
of  law  or  of  public  policy ,  and  there  being 
no  personal  disability  in  the  plaintiff  on 
the  record  to  sue.  ib, 

TRESPASS. 
See  Landlord  and  Txitant,  8. 

1  Trespass  lies  not  against  magistrates  act- 
ing upon  a  complaint  made  to  them  on 
oath,  by  the  terms  of  which  they  have  ju- 
risdiction ;  though  the  real  facts  of  the 
case  mij|ht  not  have  supported  such  com- 
plaint ;  if  sdch  facts  were  not  laid  before 
them  at  the  time  b3r  the  party  complained 
against,  having  notice  or  such  complaint, 
and  being  properly  summoned  to  attend. 
Lotother  v.  Tke  Earl  of  Radnor^  M.  47  G. 
3.  344 

2  Under  the  19th  section  of  the  general 
highway  act,  13  G.  3.  c.  78,  a  new  high- 
way must  be  set  out  before  an  old  one  can 
be  stopped  up;  and  it  is  not  sufficient 
that  another  oid  highway  was  widened  in 
parts  to  answer  the  purpose  of  a  new 
road.  And  if  a  new  nignway  be  not  set 
out  before  the  old  one  be  stopped  up,  the 
legality  of  the  orders  of  the  justices  for 
diverting  the  old  road  and  stopping  it  up 
may  be  questioned  in  an  action  of  tres- 
pass, notwithstanding  such  orders  were 
confirmed  bv  the  Sessions  on  appeal, 
stating  the  fact  of  a  new  road  being  set 
out  in  lieu  of  the  old  one.  Welch  v. 
JW»A,  E.  47  G.  3.  469 

3  The  defendant  cannot  justify  under  the 
general  issue  in  trespass  the  cutting  the 
posts  and  rails  of  the  plaintiff,  though 
erected  upon  the  defendant's  own  land ; 
there  being  no  question  raised  as  to  the 
property  remaining  in  the  plaintiff.       ib. 

TRIAL. 
See  Mandavvs,  7,  or  Practicx,  13. 

TROVER. 

Where  a  broker  pledges  the  goods  of  his 
principal  as  his  own,  the  pawnee  who  ^ 
claims  bv  such  tortious  act  of  the  broker 
cannot  claim  to  retain  against  the  princi- 
pal, in  trover,  for  the  amount  of  the  lien 
which  the  broker  had  on  the  goods  for 
his  general  balance  at  the  time  of  such 
pledge.  It  may  be  otherwise  where  one 
who  has  a  lien  delivers  the  goods  to  a 
third  person  as  a  securitv,  with  notice  of 
his  Hen,  and  appoints  him  to  continue 
bis  possession,  as  his  servant,  for  the  pre- 
servation of  his  lien.  M'Comhie  v.  Da- 
vis, M.  46  G.  3. 
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TRUST  ARD  TRUSTEES. 
See  Alxbh  Ehsmt,  1. 

1  jf .,  tenant  for  life,  remainder  to  hie  eon 
B.  in  tail,  revertian  to  himself  in  /ee, 
agreed  with  B.  in  order  to  relieve  them- 
eelTei  from  their  debts,  to  bar  the  entail : 
and  in  1773  they  conveyed  eetates  in  Jf, 
and  L.  to  the  use  of  trustees  and  their 
heirs,  in  trust  to  sell  the  JV.  esUtes  and 
pay  the  debts,  Slc,  ',  and  as  to  the  L.  es- 
tate (the  only  one  in  question,)  in  trust 
thst  the  trustees  should,  yrith  the  consent 
of  Ji.  and  his  wife,  and  of  B.,  or  the  sur- 
vivor, sell  the  inheritance  in  fee,  and  ap- 
ply the  purchsse-money  on  the  trusts  af- 
ter mentioned:  with  a  proviso  that  the 
rents^  issues,  and  profits,  should,  until  sale 
of  the  inheritance,  be  received  by  such 
person  and  for  such  uses  as  they  would 
nave  been,  if  the  deed  had  not  been 
made  and  no  fines  levied.  And  as  to 
the  money  arising  from  the  sale  of  L. 
estate,  in  trust  to  invest  the  same,  with 
the  like  consent,  in  the  purchase  of  other 
lands  in  fee,  to  be  settled,  subject  to  cer- 
tain charges,  on  Ji,  for  life,  remainder  to 
B.  in  fee.    Held, 

Ist,  That  the  use  of  the  L.  esUte  was 
immediately  executed  in  the  trustees, 
even  before  any  consent  given  to  the  sale 
of  it  by  A.  &c, ;  and  that  notwithstand- 
ing the  proviso,  which  stipulated  onl^ 
for  the  receipt,  by  the  party  before  enti- 
tled, of  the  rents,  &^.,  as  contradistin- 
auished  from  the  legal  estate  of  the  tn- 
heritanee,  which  was  left  in  the  trustees. 
And  that  this  was  not  a  mere  power  of 
sale  in  the  trustees  tacked  to  the  legal  es- 
tate of  the  owner. 

2dly,  That  though  A.,  who  survived 
his  Wife  and  B.,  continued  in  possession 
of  the  L.  estate  down  to  1795,  when  he 
sold  it,  and  died  some  time  after ;  and 
though,  after  the  sale  of  the  JV.  estate  in 
1774,  for  the  payment  of  the  debts,  the 
trustees  of  the  L.  estate  never  interfered 
in  further  execution  of  the  trust  during 
Jl.*s  lifetime,  but  brought  ejectment  after 
his  death  ;  yet  that  no  presuinption  could 
be  made  at  the  trial  in  favour  of  the 
defendants,  who  purchased  from  A,  in 
1795,  for  a  valuable  consideration,  with- 
out notice,  either  that  the  trustees  had  re- 
conveyed  the  legal  estate  to  A.  in  bis  life- 
time, as  upon  a  satisBed  trust,  according 
to  the  old  uses  :  or  had  conveyed  a  new 
estate  to  him  as  a  purchaser  under  a  sale 
by  them  in  execution  of  their  trust.  For 
a  court  of  law  will  never  presume  a  re- 
conveyance by  trustees  where  such  re- 
conveyance would  be  a  breach  of  their 
trust;  which  would  be  the  case  hereupon 
a  supposition  that  B.,  the  son,  was  a  pur- 
chaser for  a  valuable  consideration  or  the 
remainder  in  fee,  which  was  to  be  limit- 
ed to  him  upon  the  settlement  of  the  new 
estate  to  be  acquired  with  the  purchase- 
money  of  the  L.  estate.  Nor  is  such  a 
presumption  to  be  made  in  the  first  in- 


stance, even  in  the  case  of  a  doabtfnl 
equity,  before  a  court  of  e<|uity  has  de- 
clared in  favour  of  the  equitable  title  of 
the  party  for  whom  such  presumption  is 
required.  Nor  was  there  any  evidence 
to  support  a  presumption  that  A.  had  pnr- 
chasea  a  new  estate  of  the  trustees. 

3dly,  That  Jt,'s  possession  and  receipt 
of  the  rents,  issues,  and  profits  of  the  jL. 
estate,  though  for  above  20  years  after 
tbd  creation  of  the  trust,  without  any  in- 
terference of  the  trustees,  did  not  shew 
his  possession  to  be  adverse  to  their  title, 
■o  as  to  bar  their  ejectment  against  his 
grantees;  such  possession  and  receipt 
being  consistent  with  and  secured  to  him 
by  the  deed  of  trust.  Keen  v.  Deardon^ 
H.47G.3.  402 

3  A  mere  equitable  interest  in  a  term  of 
years  cannot  be  taken  in  execution  by  the 
sheriflT  under  a  writ  of  fieri  facias  at  the 
suit  of  a  judgment  creditor.  Scott  v. 
ScAo/ey,T.47G.3.  501 

TRUST,  DECLARATION  OF. 
See  CoPTBOLD,  Slc,  No.  5. 

TRUSTEE. 

See  Bail-Boitd,  No.  1.  Copthold  and  Cvs- 
TOMART  Estates,  No.  1. 

TRUSTEES  or  INHERITANCE. 
See  Dkvisb,  No.  1. 

USAGE. 

One  may  hold  the  prima  tonsura  of  land  as 
copyhold,  and  another  may  have  the  soil 
and  other  beneficial  enjoyment  of  it  as 
freehold :  and  ancient  admissions  of  the 
copyholder  and  those  under  whom  he 
claims  the  land  by  the  description  of 
**  tres  acras  prati,"  may  be  construed  on- 
ly to  carry  the  prima  tonsura,  if  in  fact 
they  have  enjoved  no  more  under  such 
admissions,  while  another  has  had  the  af- 
ter-crop, and  has  cut  the  trees  and  fen- 
ces, scoured  the  ditches,  repaired  the 
fences,  and  kept  the  drains ;  though  the 
copyholder  may  have  paid  all  the  rates 
and  taxes;  which  was  in  his  own  wrong. 
Stammers  v.  Dixon,  H.  46  G.  3.  97 

USURY. 

1  The  defendant  being  indebted  to  the 
plaintiff  in  486f.  4s.  6d.  for  which  he  was 
sued ;  and  the  plaintiff  wishing  to  invest 
the  amount  of  the  debt  in  stock  on  the 
19th  of  Abe.  1803,  when  the  same  would 
have  purchased  9081.  16f.  7if.  stock  ;  in 
consideration  of  forbearing  his  action  and 
demand  till  the  19th  of  JV^v.  1804,  takes 
bond  from  the  defendant,  conditioned  for 
the  transfer  by  him  to  the  plaintiff  on  that 
day  of  9082. 16s.  7d.  stock,  with  such  in- 
terest as  the  same  would  have  produced, 
as  such  stock,  in  the  mean  time :  held 
that  this  was  neither  osarions,  nor  with- 


INDEX. 


617 


)n  the  prohibition  of  the  stock-jobbioK 

act,  7  Geo.  2.  c.  S.    Maddoek  t.  RumbaUy 

E.  47  G.  3.  427 

d  Money  paid  by  A.  to  B.^  in  order  to  com- 

Efromise  a  qui  tam  action  of  usury  brought 
y  B.  against  A,,  on  the  ground  of  an  usu- 
rious transaction  between  the  latter  and 
one  £.,  may  be  recovered  back  in  an  ac- 
tion by  A.  for  money  had  and  received. 
For  the  prohibition  and  penalties  of  the 
Stat.  18  Eliz.  c.  5,  attach  only  on  the  **in- 
ibrmer  or  plaintiff,  pr  other  person  suing 
out  process  in  the  penal  action,  making 
tomposition,**  Ac.  contrary  to  the  statute ; 
and  not  upon  the  party  paving  the  com- 
position ;  and  therefore  the  Tatter  does 
sot  stand,  in  this  respect,  in  pari  delicto, 
Dor  is  particeps  criminis  with  such  com- 
pounding informer  or  plaintiff.  WiUiamt 
V.  Htdley,  E.  47  G.  3.  461 

3  And  such  recovery  may  be  had,  although* 
£.*#  assignees  had  before  recovered  from 
B.  the  money  so  received  by  him,  as  mon- 
ey received  to  their  use  (the  money  paid 
by  way  of  composition  being  at  the  time 
stated  to  be  £.*«  money  \)  there  beinc  no 
evidence  at  the  trial  of  this  cause  to  shew 
that  A.  the  present  plaintiff  was  privy  to 
that  suit.  ih. 

VENDOR  AND  VENDEE. 

1  Where  the  legal  title  to  a  ship  remafned 
for  a  month  after  the  sale  in  the  vendors 
upon  the  face  of  the  register,  by  reason 
of  the  vendee  having  omitted  for  so  long 
to  deliver  a  copy  of  the  indorsement  of 
the  transfer  on  the  original  certificate  of 
registry  to  the  proper  officer  authorized 
to  make  registry,  &c.  pursuant  to  the  stat. 
34  G.  3.  c.  68.  s.  15 ;  yet  the  vendors  are 
not  liable  during  that  interval  for  repairs 
ordered  by  the  captain  under  the  direc- 
tion of  the  vendee,  (who  for  this  purpose 
must  be  considered  as  a  stranger  to  the 
legal  owners,)  and  consequently  had  no 
authority  express  or  implied  to  bind 
them.     Young  v.  Brander^  M.  47  G.  3. 
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8  The  Tendee  of  goods  having  accepted  a 
bill  of  ezchance  for  the  price  of  them, 
and  becoming  bankrupt  befbre  the  bill 
became  due,  the  guarantee  who  paid  the 
vendor  after  the  bankruptcy  of  the  ven- 
dee may  recover  back  the  money  from  the 
latter,  without  proving  that  any  demand 
was  made  upon  him  as  acceptor  of  the 
bill,  before  such  payment  by  the  guaran- 
tee ;  this  not  being  an  action  upon  the 
bill  itself;  and  the  notorious  insolvency 
of  the  vendee  acceptor  being  at  least  a 
prima  facie  warrant  to  the  guarantee  to 
dispense  with  the  making  of  such  demand 
by  the  vendor  who  held  the  bill ;  howev- 
er it  might  still  be  competent  for  the  ven- 
dee to  defend  himself  against  this  action 
by  the  guarantee,  by  shewing  that  if  a 
demand  for  payment  had  been  made  up- 
on him  by  the  holder,  the  bill  would  have 
Vol.  IV.  78 


been   paid. 
47  G.  3. 


WatringUm  v.  Fmrhor^  H. 


VENUE. 


See  EviDiHci,  No.  1.    Poor  Rsmoval, 
No.  2. 

1  The  publisher  of  a  public  register  re- 
ceives an  anonymous  letter,  tendering 
certain  political  information  on  IrUh  af- 
fairs, and  requiring  to  know  to  whom  his 
letters  should  be  directed ;  to  which  an- 
swer is  returned  in  the  register;  after 
which  he  receives  two  letters  in  the  same 
hand-writinc  directed  as  mentioned,  and 
having  the  Irish  poet  m«rk  on  the  envel- 
opes ;  which  two  letters  were  proved  to 
be  in  the  hand-writing  of  the  defendant; 
the  previous  letter  having  been  destroyed. 
This  is  a  sufficient  ground  for  the  Court 
to  have  the  letters  read :  and  the  letters 
themselves  containing  expressions  of  the 
writer  indicative  of  his  having  sent  them 
to  the  publisher  of  the  register  tit  MiddU" 
sex  for  the  purpose  of  publication,  the 
whole  is  evidence  sufficient  for  the  jury 
to  find  a  ^ublieatian  by  the  procurement 
of  the  defendant  in  MiddUaez.  Rez  v. 
J%e  Han,  Robt.  Johnson,  M.46  G.  3.    38 

2  In  covenant  upon  a  lease,  a  view  beinc 
proper  to  be  had,  the  venue  was  changed 
to  the  county  where  the  premises  lay; 
though  most  of  the  plaintiff's  witnesses 
resided  in  the  county  where  the  venue 
was  laid.      HodinoH  v.  Cox,  H.  47  G.  3. 
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VERDICT. 

After  verdict  in  ejectment  for  a  meatnage 
and  tenement,  the  Court  will  give  leave  to 
enter  the  verdict,  according  to  the  Judge's 
notes,  for  the  messuage  only,  (pending  a 
rule  to  arrest  the  judgment),  without 
obliging  the  lessor  of  the  plaintiff  to  re- 
lease the  damages.  GoodiiUe  v.  Ofioay, 
E.47G.3.  451 

VILL. 
See  HuKDBSD,  1. 

VISITOR. 

Where  the  founder  of  a  hospital  direotad 
that  if  in  making  up  the  accounts  of  the 
wardens  biennially  going  out  of  the  office, 
any  doubt  should  arise,  which  could  not 
be  decided  by  the  new  wardens,  dbo.  the 
ordinary  should  decide  it :  and  also  gave 
to  him  the  appointment  of  a  master,  upon 
the  default  of  other  persons  to  appoint 
with  certain  times ;  and  power  to  correct 
or  amove  the  roaster  for  certain  causes, 
and  also  power  to  sequester  the  profits  of 
the  wardens,  &c.  in  case  of  the  improper 
subtraction  of  a  certain  sum  directed  to 
be  kept  in  a  chest  fur  special  purposes, 
until  the  money  was  replaced ;  and  also 
gave  to  the  ordinary  the  power  of  tiitsr- 
preiing  (Ae  statutes  m  case  of  any  doubt : 
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■  and  th9  fpuoder  also  delegated  to  the 
dean  and  chapter  of  York  power  to  re- 
move the  wardens,  Ac.  consenting  to 
mortgage  or  alie^iate  the  lands  of  the 
charity :  held  that  none  of  the  powers 
■o  delegated  constituted  a  vuttor,  so  as  to 
exclude  the  application  of  the  powers 
granted  by  the  itat.  43  EMz.  c.  4 :  and 
consequently  that  a  commission  of  chari- 
table usea  issued  out  of  the  Court  of 
Chancery  under  that  act  waa  valid. 
Kirkbji  RaDcnsteortk  Hospital  Cate^  H. 
47  G.  3.  390 

VOLUNTEERS. 

Volunteer  drill  aeneaiitB,  Ac.  thou^  sub- 
ject to  the  regniatioDa  of  the  mutiny  act 
lor  trial  and  punishment  by  volunteer 
oourta  DMrtial  aooerding  to  tbo  statute 
44  Qeo.  3.  c.  54.  t.  31,  are  not  privileged 
ih>m  arrest  for  debts  under  wl.  as  regu- 
lar aoldinrs.  Riekman  v.  Studwick,  M . 
47  G.  3.  341 

WAGES. 

See  Seamen,  2. 

WARRANT. 

1  The  warrant  of  commissioners  of  bank- 
rupt for  the  arrest  of  a  witness,  in  order 
to  examine  him,  may  issue  after  his  disc- 
bedience  to  the  first  summons.  BaUye 
v.  (?fasZey,  £.  47  G.  3.  434 

3  The  propriety  of  granting  such  warrant 
being  an  act  of  discretion,  must  be  deter- 
mined upon  by  the  commissioners  acting 
together  at  the  time.  And  their  order  to 
their  officer  to  make  out  the  warrant  must 
bn  taken  to  include  their  direction  as  to 
the  persons  to  whom  it  is  to  be  directed : 
but  the  mere  act  of  signing  the  names  of 
the  commiasionera  to  the  warrant  may  be 
done  by  them  aepiirately.  ih. 

WARRANTY. 

1  After  a  warranty  of  a  horse  as  sound  the 
vendor  in  a  subsequent  conversation  said, 
that  if  the  horse  were  unsound  (which  he 
denied)  he  would  take  it  again  and  return 
the  money.  This  is  no  abandonment  of 
the  original  contract,  which  still  remains 
open  :  and  though  the  horse  be  unsonnd 
the  vendee  must  sue  upon  the  warranty, 
and  cannot  maintain  assumpsit  for  money 
had  and  received  to  recover  back  the 
price,  after  a  tender  of  the  horse.  Payne 
V.  WkaU,  H.  46  G.  3.  131 

8  Where  the  whole  consideration  of  a  pro- 
mise is  truly  stated,  and  also  all  such  parts 
of  the  promise  itself,  the  breach  of  which 
is  complained  of;  it  is  not  necessary  to 
state  in  the  declaration  other  parts  of  the 
promise,  not  qualifying  or  varying  in  any 
respect  the  parts  so  complained  of  as  bro- 
ken. As  where  the  plaintiff  declared, 
that  in  consideration  oi  bis  re-delivery  to 
the  defendant  of  an  unsound  horse,  which 
k9  had  before  then  sold  to  the  plaintiff, 


the  defendant  promised  to  deliver  to  him 
another  horse  in  lieu,  d^c  which  should 
be  u)orth  80/ .  and  be  a  young  horse  ;  and 
then  alleged  a  breach  in  both  those  res- 
pects :  held  sufficient ;  though  the  proof 
were  not  only  of  a  promise  that  the  se- 
cond horse  should  be  worth  80/.  (which 
it  was  not)  and  be  a  joung  horse,  but  also 
of  a  warranty  that  it  was  sound  and  had 
never  been  in  harness.  MUesv,  Sheuuird, 
M.  47  G.  3.  298 

WASTE. 

If  trees  be  excepted  out  of  a  dejniae,  waste 
cannot  be  committed  by  cutting  them 
down  ;  and  therefore  ejectment  cannot  be 
brought  as  for  waste  committed  in  or 
upon  the  demised  premises.  Gaodright 
V.  Vivian^  H.  47  G.  3.  377 

WAY. 
See  Highway. 

1  One  who  has  a  grant  of  an  occupation 
way  may  declare  m  case  against  the  own- 
er of  the  land  over  which  the  way  leads 
for  obstructing  it,  although  it  be  proved 
that  the  public  in  general  had  need  the 
way  without  denial  for  the  last  12  years. 
AUe»  V.  Ormond,  M.  47  G.  3.  S96 

2  The  terminus  ad  quern,  being  laid  to  be  a 
public  highway^  is  proved  by  evidence  of 
a  nublie  footway^  though  such  description 
or  the  terminus  might  have  been  bad  on 
special  demurrer,  as  not  being  snfficientlv 
certain.  t6. 

WEST  INDIA  DOCK  COMPANY. 

The  Stat.  39  Geo.  3.  c.  69.  s.  137,  gives  to 
the  West  India  Dock  Company  certain 
rates  and  duties  for  all  coods  imported 
from  the  iVest  Indies  which  shall  be  land- 
ed, &c.  from  on  board  any  ship  entering 
into  and  using  the  docks;  which  rates 
are  directed  to  be.  **  accepted  for  the  use 
of  the  docks,  snd  the  quays,  wharfs,  and 
cranes,  and  other  machines  belonging 
thereto,  and  the  land-waiters'  fees  on  ac- 
count of  such  goods  after  being  unship- 
ped, and  all  charges  and  expences  of 
wharfage,  landing,  housing,  and  weigh- 
ing such  goods,  and  of  such  cooperage  as 
the  same  may  want  after  bein^  unshipped, 
and  all  rent  for  warehouse  room  for  twelve 
weeks,  and  all  charges  of  delivering  the 
same  from  the  said  warehouses"  The 
latter  words  include  a  delivery  of  the 
goods  into  lighters  in  the  dock,  as  well  ns 
an  immediate  delivery  from  the  ware- 
houses into  land  camsges  placed  under 
the  cranes  of  the  warehouses ;  although 
for  the  purpose  of  sMch  delivery  into 
lighters  it  be  necessary  to  put  the  goods 
upon  trucks,  in  order  to  carry  them  across 
the  quay,  and  afterwards  to  crane  them 
into  the  lighters.  But  it  seems  that  if  the 
owner  require  any  work  to  be  done  upon 
the  goods,  ultra  the  mere  transitasof  them 
from  the  warehouse  to  the  lighter,  tii& 
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Company  are  entitled  to  an  extra  compen- 
aation  to  be  settled  by  convention  be- 
tween the  parties,  as  in  other  cases  out 
of  the  act.    Harden  v.  Smithy  M.  47  G.  3. 
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WEIR. 

Under  ancient  deeds  recognizing  a  right  in 
the  owner  of  an  estate ,  to  have  a  weir 
across  a  river  for  taking  fish,  if  it  appear 
that  such  weir  was  heretofore  made  of 
brash  wood,  through  which  it  is  possible 
for  the  fish  to  escape  into  the  apper  part 
of  the  river,  he  cannot  convert  it  into  a 
stone  weir,  whereby  the  possibility  of 
escape  through  the  weir  is  debarred; 
thouffh  in  flood  times  the  fish  may  still 
overleap  it.  The  enhancing,  straitening, 
or  enlarging  of  an  ancient  weir,  as  well 
as  the  new  erection  of  one,  for  the  pur- 
pose of  stopping  fish  in  their  passage  up 
a  river,  is  treated  as  a  public  nuisance  by 
MoMna  Charta,  c.  23,  and  12  Ed.  4.  c.  7, 
and  the  right  to  convert  a  brush  wood  into 
a  stone  weir  is  not  evidenced  by  shew- 
ing that  40  years  ago  two-thirds  of  it  had 
been  so  converted,  without  interruption  : 
the  action  for  the  injury  having  been 
brouffht  within  20  years  after  the  remain- 
ing third  part  was  so  converted.  Weld 
V.  Hornby,  Clerk,  H.  46  G.  3.  95 

WILL. 

1  A  copyhold  or  customary  estate,  the  free- 
hold of  which  is  in  the  lord  and  not  in  the 
tenant,  and  which  passes  by  surrender 
and  admittance,  is  not  within  the  5th  sec- 
tion of  the  statute  of  frauds,  29  Car.  2.  c. 
3,  so  as  to  require  to  a  devise  of  it  the 
sicnature  of  the  party,  or  the  attestation 
of  witnesses.  Nor  is  it  within  the  7th 
section,  as  a  declaration  of  trust,  requir- 
ing to  be  proved  by  a  writing  signed  by 
the  party;  which  applies  only  to  cases 
where  the  legal  and  equitable  estates  are 
separated ;  or  by  a  toill  in  writing ; 
wnich  must  be  understood  only  of  such  a 
will  of  lands  as  the  statute  recognizes, 
viz.  a  will  attested  by  three  or  four  wit- 
nesses. But  held  that  it  might  well  pass 
by  instructions  for  a  will  taken  in  writing 
by  another,  in  the  presence  and  from  the 
oral  dictation  of  the  party  \  though  with- 
out any  signature  or  attestation ;  which 
was  established  as  her  will  by  the  eccle- 
siastical court  granting  probate  thereof, 
and  is  a  good  toiU  under  the  statute  of 
wills ;  the  estate  having  been  surrender- 
ed to  the  use  of  her  last  will  in  writing. 
Doe.  d.  Cook  and  Wife  v.  Danvers,  H.  46 
G.  3.  142 

8  Such  estates  pass  not  by  the  will  alone, 
bat  by  the  will  and  surrender  taken  to- 
gether, ib. 


WITNESS. 

See  DiPOSiTioir,  Mahdamus,  7.  or  Prac- 

TIC«,  13. 

1  A  witness  cannot  be  cross-examined  as  to 
any  collateral  independent  fact  irrelevant 
to  the  matter  in  issue,  for  the  purpose  of 
contradicting  him  if  his  answer,  be  one 
way  by  another  witness,  in  order  to  dis- 
credit the  whole  of  his  testimony. 
Speneeley  q.  t.  v.  De  WiUoU,  H.  46  G.  3. 
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2  An  attorney  is  bound  to  disclose,  when 
called  as  a  witness  by  the  adverse  party, 
the  contents  of  a  notice  which  he  receiv- 
ed to  produce  a  paper  in  the  hands  of  his 
client;  the  privilege  of  the  client  only 
extending  to  exclude  the  disclosure  of 
any  fact  communicated  confidentially  to 
the  witness  in  the  character  of  his  attor- 
ney. Speneeley y  qui  tam,  v.  Sekulenburgk^ 
£.  46  G.  3.  169 

3  The  partv  interested  in  a  witness's  testi- 
mony, who  was  objected  to,  on  account 
of  his  having  been  convicted  of  felony, 
and  his  imprisonment  being  unexpired,  is 
entitled  to  insist  on  proof  of  such  convic- 
tion by  the  record,  though  admitted  by 
the  witness  himself.  The  King  v.  The 
Inhabitants  of  Castell  Careinion,  M.  47 
G.3.  329 

4  Under  the  sUt.  1  Jac.  1.  c.  15.  s.  10  and 
11,  it  is  not  necessary,  upon  summoning 
a  witness  before  commissioners  of  bank- 
rupt to  be  examined  toucfainf  the  bank- 
rupt's effects,  to  tender  him  the  expences 
of  bis  journey  before-hand;  though  if 
he  be  in  fact  without  the  means  of  taking 
the  journey  it  may  be  an  excuse  for  not 
obeying  the  summons  :  and  consequently 
a  warrant  issued  by  the  commissioners  on 
account  of  the  non  attendance  of  such 
witness,  without  lawful  impediment, 
authorizing  his  arrest  for  the  purpose  of 
examination,  is  legal.  Battye  v.  Oresley^ 
E.47G.3.  434 

5  It  lies  on  the  party  so  summoned,  having 
a  lawful  excuse  for  not  attending,  to 
prove  the  fact  in  an  action  of  trespass 
and  false  imprisonment,  brought  by  him 
for  such  arrest ;  admitting  that  an  inabil- 
ity to  bear  the  expence  of  the  journey 
is  a  lawful  impediment.  it. 

6  Such  warrant  for  the  arrest  of  the  wit- 
ness in  order  to  examine  him,  may  issue 
after  bis  disobedience  to  the  first  sum- 
mons, ib. 

WORKHOUSE. 
See  SsTTLXMiNT  XT  OrricB. 

WRIT  OF  ERROR. 

See  Errob,  Writ  of. 
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